i
Y

) [N THE COURT OF COMMON PLEAS
) FOR THE ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON )

STATLE OF SOUTH CAROLINA

Flayward Leon Rogers, (278510) :
Plaintiff,

VS

Hope Frick, Deputy Clerk, A
Lexington County clerk of Court,

%
5
g

Defendant. |

) -~ §8C Couﬂo‘ﬁp -
THIS MATTER IS before the'Court pursuant to Defendant’s ’\ xmwmiss pursuain: to Rule

F 14
FZvbocon of the South Carolina Rules of Civil Procedure. The Defendant also moves 1o dismiss bao=d on

tack of personal servize of the lawsuit on the Defendant and the Defendant moves to dismiss =ased on the
it thas Hope Frick. as Depuny Clerk of Court; was named as the Defendan: rather than the Counny of

Loxinaion,

St ihe hearing. the anomey for the Defendant starad that the Clerk of Cc ri had aiven the

fenus the Grand ugy members and true bills issued by the Grand Jury on the dag anthe dates reg

Pl el A
/

Plamtirf alleged that he had not received those responses and the attorney for the Defendant thereafier

gave copizs of the above referepced information to the Plainriff.

Mo,

Faving heard the arcuments of the attorney for the Defendant and the argument of the |

e Uit rinde that the Defendant s not a proper party to this action as an individual emploves of the

fiee. that the Defendanr has not been properly served and that the Plaiintiii has (iied (o

ek o ot s offis

Paction. all pursuant te Rule 12 of the South Caroling Rules of Civil Provedi.

S oSN o

FOUS THEREFORE ORDERED that the Complaint be dismissed.

LIS SO ORDERED,

7
D -
, /] el s N/
7 The Hafipfable J. Emest Kiked. J-.
eert Circuit Court
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JANUARY 19¢69 G ENGEGR

MGNDAY JANUARY 11, 1999
Presiding Judge: Rodney Peeples Reporter: Daphne Vann
Court convened at 9:00 A.M.

-Grand Jury Vor Dire

Jurors sworn as Grand .Jury for 1999:

Barbara A. Johnson (H)
Frank Williams (H)

Susan Matthews (H)

Johnette S. Adams (H)
Thomas Backman (H)

Joseph Rhodes (H) - Foreman
Paul Howell :

Vicki Fecas

Jason Lindsay

Z-

— 00 0o o

‘s

1 Paula Taylor

3 Kimberly Hook

12. Elizabeth Weed pe ‘ ' , ,

13. Susan Barefoot . - o L

14.'Katherine Birnie |

15. Michelle Morrow o

K16, hyan Ezzell - . : ’ S

- | | 430

17. John Lindler Jr.
18. George Thomas Jr.

Alternates:
Corey Thornton . -
Latherine Dievendorf \
Gary Shelton
David Parler
Sandra Rucker
Debra Gunter

DU W) -

-

98-GS-32-3945 : , .
State vs. Tracy Gunn - Attorney General's Office served a true copy of 2 2t direct indictime

and his attorney. Attorney General Office represented by Tameka Isaac. Defendant represented by

Asst Public Defender. '
Bond setting- Bond set at $10,000.00 Surety or 10% cash con each count seperataly. Condition of
Q)

to pay $71,800 to the Public defender fund. Pay at the rate of $60 week startiang 1-31-99. Def.
at time of sentence for any monies paid to P Fund. Public defender to write order.

pel



STATE OF SOUTH CAR'OLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF LEXINGTON

REPORT OF LEXINGTON

)
)
)
A ) - o
INRE: | S g Eylhibit_ 2
)
COUNTY GRAND JURY )

)

We, the undersigned members of the Grand Jury, do hereby certify that the Grand Jury
met on February 22, 1998 and that at least twelve (12) members of the Grand Jury

affirmatively voted for the issuance of a true billed indictment in each and every case on
the attached list uniess otherwise noted.
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WITNESSES
WCPD

Amodio

DOCKET NO. 99 -GS-32- ?/ 7

The State of South Carolina
- County of LEXINGTON
COURT OF GENERAL SESSIONS

FEBRUARY TERM 1999

@

ARREST WARRANT NUMBER
F-607506

THE STATE
VvS.

HEYWARD LEON ROGERS

ACTION OF GRAND JURY

'RUT BILL

&~

Foreperson of Grand Jury

Date: . a?}QQ IC{(’I

VERDICT
Guie TY

CDR# 14

T B . Ao

Foreperson of Petit Jury 7

Indictment for

%&J‘/Cr)/
ASSAULT WITH INTENT TO KILL

§16-3-620

DONALD V. MYERS, SOLICITOR

A TRUL’" CC’#Y

F {{"r X2 4>_‘-

Lux.

Co. \,CCA,-’J&

/ i
{ gk,
R
e Tl

"-\ -



\NDICTMEN

sTATE OF gQUTH CAROLINA )
) ASSAULT WITH \NTENT TO KILL
) A 5‘ S §16-3-620
:’/6‘07(

COUNTY OF LEXINGTON

(

Eebruary 1999 the Grand Jurors of

At a Court of General Sessions, convened In

LEXINGTON County present upon their oath:

1 8«:— 71(’/ co™
ASSAULT‘/WlTH INTENT TO KILL

§16-3-620

D LEON ROGERS, did iﬁ Lexington County on oOr about

ght commit an assault and ba
on of section 16-3-620 of the

That HEYWAR
ttery upon one

September 08, 1998, with malice aforethou

{ to kil the said victim, in vio\ah
CTe,

Cla® . Sk and e
Maceutl \\\\/\r\ St T W \.\

Ly \r\ Lﬁ—( O K,\\«»_. é?ﬂ‘*%\xw

OF ("DL,\‘“ 4y (\‘\;WQE \ph\mésJ ch\ b(c;,gk, T (/\MQRMW\U\\

K\\C '\‘Z(._/\QLA H{ W\O\\L\W\pﬁ\ @ﬁc\\:\'\{ QC?W Ccr\\uc\ ol
r%(‘(\ C\N Ve \/QCA_RS @Twhm\i'\/Qc l\\. )

17 C‘«\_&L Clrorags | T AR T The oSy

Ethel Tmman, with the inten

|‘\ _'\\\ :3 Cf C\;\ L \'\’\”\'\'\i'\
/

&;Ua%ufﬂ o
T\f\( \F\(\Jﬂ"\en\ Frem™m

L e

’Y\“\\C\\\ QoJ\m’LwA aerreclive ‘h?a\“cﬂ\\.m{& < L c\.

made and prowded.
~ | L ; é‘/(/\/a’@ _____ I
0/& SOLICITOR
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The: IQ WEr QQ”[I g;{gl n sgmgng;m appg”gg[ to hlg gghgm pa !Q!Q Vla a QI’IQ[ most

serious_offense Wthh was (0o remote in time.

~ The state served notice on appellant Lmder S.C. Code Ann, §17-25-45(A) that a |

sentence of life thhout pa:ole was being sough due to his pnor most serious conviction of
assault and battery with intent to kill ﬁ'orx; 1979. See Court’s exhibit number 6. The

defense argued that this prior was over ten years old and too stale and remote in time for

LWOP use and that at the time the crime was committed it was not classified as a serious’

offense. The couﬁ overruled th‘e 'dgafense’s, fobjection and éentgnced appellant to life withoﬁt
parole. ROA p. 692, 1. 20 - p. 694, VI. 25. Inasmuch as Rule 609(b), SCRE, px‘;)hibits the
irﬁpeachmc:lntl of a witness based on a prior conviction that is more than ten. years old;
clear)y, by analogy, prior Crimés thét are fdo remote in time or stale should not be used to
ﬁgger an LWOP 'éentence Use of such- a stalc cnme as a-prior under LWOP is
fundamentally unfair and consntutes pu.mshmem that is cruel and unusual in violation of the
eighth and fourteenth amendments to the United States Constitution and article 1, §15 and

§3 of the South Carolina State Constitution. -



934

CONCLUSION
Based. on the foregoing argument, appellant's conviction should be reversed and
his case remanded to the Lexington County General Sessions Court for a new trial.

Respectfully submitted, -

-Wanda H. Haile / .
Senior Assistant Appellate Défender

ATTORNEY FOR APPELLANT

QOctober 30, 2003
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INQICTMERT FOR

o . :
The State of Sguth Caroling . —

AND
¢ FLNTICT . . -
e o . AULE. % BATTFRY W/ INTRIT IO K3t
\,2 o )
o
Lo o5
: Yl d ‘
Ata Courl of Cnncm!‘,“Scsninnl. eonvened ar 26Lh dny of February
. {5 . ‘
w_l?., the Grand Jurars ol __ Flarence (unty present upmn. thelr oath:
COUNT .GNR - Dumglary
That WEYWARD ROYERS .
dd iy F1OTENCR _ County e ar <hont the _ B3 gay of _Peromber

78, in the nighttime, break and enrer fno w1 Ing bhvise of annther, to wit:
|3 S B

Fun Mae Roberks with intent to vonmit n felopy thareln.

) “ COUNT TWO
ASSANA & RATTENY NIV INTRNT O KIHL,
That VEYWALD) TOGERS

did in Fiorenan

County ar nhoot the .20 day of . Decgdher
19 78 s with mlice aforethaught conmit an assault and bhartery upon one Fva Maa Rober!

with the intent to ki1l thn sald Bva Man hherts,

made angd

Selicitor

2e01
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A | Lecember 15, 1993 FEB 2 4 2015
1 .
\‘ N
| . 8C Court of Appeals
The h.ncrable Clyde N. |Davis, Jr.
Cierk, Scuth Carolina Supreme Court.
Pcst Ofrice Box 11330
Columbia, South Carolln"a 29211
fe: State v. GenelTony Cooper, Jr.
~ |

Lear . Davis:

.~ January 1, 1993, the Court heard oral arguments 1n tne
ateve referenced death penalty case out of Lexington County. In
Argument VII of the Final Brief of Appellant, Appellant maintains
tnit tnhne trial judge errpneocusly instructed the jury in accordance
with sState v. Atkins, } 293 s.C. 294,. 360 S.E.2d 21302 (1987),

»oerioled in part, Statejv. Torrence, 305 S.C. 45, , 406 S.E.2d

118, 315-323 (1991)(Chandler, J., concurring in result), which was

tre JC”trOlllng precedent (Final Brief of Appellant at pp. +43-
SR Mis arqument is pr mised upon his. convictions for a "serlus
o ..lent offenses [ncluding several armed robberies and a bur-
yiary ... 0" (Final Brief qf Appellant at p. 43). He maintailns that

LéZuwse ot this record ofjconvicrions for allegedly violent crimas,

snZuld he have been senteénced to life imprisnnment in the presant

©. ¢ wOuld have neveribeen eligible for parole as the result cr

c-de’Ann. § 24-21-64Q (Supp. 1992). Therefore, he claims thnut

trial judge's chagge concerning parole eligibility was

tiy laccrrect and misleading. (Final Brief of Appellant at
i

Cuonnecticn with  pppellant's seventh argument, thne State
si lise¢: UO bring tothe Court's attention that the Scuth

=0%i.na.General Assembly passed a Crime Classificaticn Act in 1953
; W oaonendasd thne creatlon of defined violent crimes in 158»5. In
PTOo Lo rTinent part to this case in Act Ho. 184, Secticn 8 prowvides
T S~ D '
. B . -
o Saction lée-1-60 of the 1576 Code



The Honorable Clyde N. Davis, ur.
Cecember 15, 1993 '
Page Two

Sectijon 16-1-60. (A) For Purposes of defjipnj-
tion under South Carolina Law a viclent crima
includes the offenses of murder (§ 16-3-10);
armed robbery (§ 16-11—330)..t

Section 266 of
application of

ngd, dcqui'fed, of ncurredrat
”ac¢4t§kesﬂefféctﬁare sa
histacr-otheritha :

kﬁ&awﬂci§§andﬁU6ineaRESOIUtiomS, Act:: 184, Sectiom~2§@, 2. 3397
(emzh s added; . Further, thé?dee%aEEd{efiective*datésofuthe§f
sections&oﬁﬁtﬁéﬁcrimesAcﬁﬁmsaJanuarywlileQAa 1993 Acts ang Joint
Resolutions, No. 184, Sebtion,269,‘pl 3399 .°

Quelitse. § . LérL:SO,,was¢~not passed ,untilH,LSBGWg%any,,crime§
committed R 'o‘e'that;dat8mwiﬂl“nbﬂlch”"ﬁéfclaSSifiedw@S*%f‘°
ﬁoﬁféhgés%. As~aaresu1g, the'prQVisTonSWO 'S«'.f
Lgmger:béﬂappiitablevtoprpeilan§¥S»murder~convitp'P
S@ntenced.. to- life&:impriSOnmedﬁ. Rather, etdus
skhberi. lace in~ |97y he would have
“after January 1, 1994, if he had been sentenc

Fent for the Eresent murder,

Tnurefore, Lhe State submits that follcwing January 1 1554,
cEEellant cappgr show any conceivable Prejudice baserq LEon ot
Lol jalsaos Instructien under Atkins. ‘



= Honorable Clyde
Cember 15, 1993
3e  Three

Thank you very
there are any questi

WESIII\aw

Nﬂ.Davis, Jr.

much for vour attent
ons, please do not he

ion to this matter,

Sitate to contace me .

Sincerely ygufg

v :
William Edgar Salter, 1]

Assiétant Attorney General

CC; Davidg . Bruck, Esquire

If



