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STATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS
) SECOND JUDICIAL CIRCUIT
COUNTY OF BARNWELL

) CASE KRO. 95-GS-<06-031 ~
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MOTION FOR AFTER-NEWLY DISCOVERED EVIDENCE
Elmore Braxton,219263,

Defendant.

Nt it Nt Nt st ) Nt it sl ot S ot o

"Evidentiarty Hearing Request"

This matter is before the Court by way of an Order for New Trial by

Honorable Donald W,Beatty, Supreme Court Justice on March 31,1999, The State
waited thre;_before filing their Order of Dismissal dated July 1,1999, On
Seﬁtember 27,2001 Judge Beatty vacated the order dated June 1,1999 because it
wvas signed in error. The State misconstrued Judge Beatty's Order date March

31,1999 and convened another PCR Hearing on July 17,2002 which the PCR Judge
lack Subject Matter Jurisdiction to conduct a PCR Hearing because the Order

of Judge Beatty stated a New Trial. Under Catoe v. State, Supra there is no
time limitation within which such motion must be made.

I. ARGUMENT
GROUND A,

Did the Solicitor committed fraud upon the Court by unlawfully

impameled its grand jury outside the jurisdiction of the Court of
General Sessions?

SUPPORTING FACTS AND ARGUMENT

The Defendant humbly contends that the Solicitor unlawfully impaneled its
grand jury outside the jﬁrisdiction of the Court of General Sessions, and then-

1.




willfully printed and published false and misleading information in its
indictment in order to deep secret its violation of statutory law. Here,
Subject Matter Jurisdiction is the power to hear and determine cases of

general class to which the proceedings in question belong Bells v, Mon-

anto Corp, 579 S.E.2d 325 (SC 2003); Inasmuch the Court's power to hear
and determine a case. Subject Matter Jurisdiction does not only cover

and involve whether or not the matter resides in a proper Court of juris-
diction to hear and determine it, but also involves any issue that may
affect that power and or ability to act in accordance to law, this issue

can be raised at any time, can not be wvaived by the Defendant and the

Court shall not fail to take notice Brown v. State, 343 S.C. 342, 540

S.E.2d 846 (2001); State v, Browing, 320 S.C. at 368, 465 S.E.2d at 359

Citing State v. Munn, 357 S.E.2d 461 (SC 1997).

Although, the Defendant did not object to the indictment defect(s)

and/or errors that time of his trial. Nevertheless, the defects and/or
errors serve to render the Indictment(s) wholly invalid. Defects in an
indictment that are of such a fundemental character, as to make and ind-
ictment wholly invalid, are not subject to wvaiver by the Defendant; 41

AM, Jurs.2d Indictment and Information section 299 (1968); State v. Munn

Supra; subject to certain minor exceptions not present, the Trial Court
lacks Subject Matter Jurisdiction to convict a Defendant for an offense
when there is no valid Indictment charging him with that offense when

the Jury is Sworn. State v. Beachum, 288 S.C. 325,342 S.E.2d 597 (1986).

The Defendant for this argument there is a dispute because the Sol-
icitor unlawfully impaneled its grand jury outside the statute: Here, the
Grand Jurors convened on February 6,1995, which is the First Monday in Feb-

ruary.




In the case before this Court, due to the Asst.Solicitor misappl-
1cation of S.C. Code of Laws 14-5-630 (3). Defendant contends that éhe
Asst. Solicitor "procedural defect" deprived defendant of his procedural
due process. Here, "the statute is crystal clear that the Grand Jury Sup-

pose to convened on the Second Monady in February". A Quote from the St-

atute:

* 14-5-630, Terms of Court in Second Circuit shall be held as
herein-after provided.

Sec. (3) Barnwell County.- The Court of General Sessions for
Barnwell County shall be held at Barnwell on the Second Mon-
day in February for a term of one week, on the fourth Monday
in May for a term of one week and on the third Monday in Se-
ptember for a term of one week,

Hence, by the doctrine of "State Decisis" because it would be a cont-
radiction of clealy established Law, it is not permissible to apply the newly
established section within the legislative intent of S,C.Code of Law 14-5-620,

Both due process and common sense dictate that the Asst, Solicitor
unlawfully impaneled its grand jury outside the statute on February G,igiﬁr
took the Defendant to Trial two days later on February 8,1995,

Hovever, here,evidence will establish that the Defendant was unable to
prepare a defense and exercise such basic rights as appearing, presenting help-
ful evidence and controverting harmful evidence. One additional piece of evidence
very clearly settle the matter of State's False condition. The information con—-
tained in the Record also establishes that no special term of the Court of General
Sessions was convened on February 6,1995 on First Monday under the provisions of
either section 14-5-410, section 14-5-630, section 14-5-910, or section 14-5-920.

When a legislative enactment limits the manner in which something may be

done, the enactment also evinces the intent that it shall not be done another

way. Thus, since the Court utilized an unlawful mode of procedure not allowed-

3.




under section 14-9-210, state lacked the requisite jurisdiction to complete

return of its true-billed indictment,

Meanwhile, the Asst. Solicitor and other did committed Obstruction of
Justice and conspiracy to commit Official Misconduct and prosecutorial mis-
conduct and Obstruct the due "Administration of Justice". In the instant
case, "Administration_of Justice” means performance of acts or duties re-
quired by law in discharge of duty.

S.C. Code Ann. Section 1-7-730 and S.C.Code Ann. Section 17-13-150
require that the prosecution fulfill and see that all the duties, requirem~
ents, and rules of Criminal Procedure related to Due Process are adhered
to and completed within the Court.

As establish above, the Asst. Solicitor did Obstruct the "Administrat-
ion of Justice” in this case.

The statutory terms above are clear, unambiguous, and require the Cou-
nty Solicitor to prepare and Subject bills of indictment through the presid-
ing judge of the Court of General Sessions to a grand jury impaneled under
the authority of the Court of General Sessions., No exceptions.

Accordingly, section 14-9-210, requires strict compliance with its
provisions, and mandates that the grand jury must be impaneled under the jur-
isdiction of the Court of General Sessions before lawful return of a true
billed indictment can take place.

However, here, evidence will establish that State unlawfully impaneled
its grand jury out side the jurisdiction of the Court of General Sessions, and
then willfully printed and published false and misleading information in its
indictment in order to deep secret its violations of statutory law.

Therefore since No Court of General Sessions was convened on the date

February 6,1995 indictment was allegely true billed, the grand jury peoceedings L.

4.




would therefore by necessity be held invalid, and its illegally issued indic-

tment null and without binding legal effect.

II. ARGUMENT

GROUND B, Did the PCR Court have juriction to conduct a Second PCR Hearing?

Supporting Facts and Argument

The fact pertaining to this issue is taken sub-juctice from the official
record, It is perspicuous that to delay of an Order being submitting to the Hon-
orable Donald A Beatty, Justice who presided at the May 28,1998 hearing, Justice
Beatty by Order dated March 31,1999, granted Defendant a New Trial. The Order
was duly filed by the Clerk of Court. See, Exhibits Order of Justice Beatty gran-
ting a New Trial. Justice Beatty also Orddered that the case be "immediatelly"
scheduled for a New Trial. However, instead of scheduling the matter for a New Trial,
the Attorney General Office's delayed for three month and then they submitted an
Order of Dismissal. That Justice Beatty in error signed June 1,1999, That was over
a year after the May 28,1998 hearing. Justice Beatty upon discusing this with Defen-
dant's Attorney, Mr.Johnson, informed Counsel that he did not mean to sign the Order
of Dismissal is void, because Justice Beatty's March 31,1999 Order was never vacated
and in fact was never challenged by the State. If State disagree with Justice Beatty
Order of March 31,1999, then like any other litigant, they were required to file a
Rule 52 (a) and Rule 59 (e), South Carolina Rules of Civil Procedure to alter, amend
or vacate the order, Being they did not, they waived such, and the March 31,1999
Order is the law of the case., '

Moverover, the PCR Court lack Subject Matter Jurisdiction to supersedeas
Justice Beatty's Order of March 31,1999, Here, the South Carolina Supreme Court is
the only Court that have Subject Matter Jurisdiction over this subject matter and

with the authority to review a Post-Conviction Relief Action and supersedeas Justice—

5.




Beatty's Order. Specifically, the State failed to file an Appeal against
Justice Beatty Order dated March 31,1999 or Rule 59(e), SCRCP. Here, the

State failed to comply with Justice Beatty's Order of March 31,1999,

When a legislative enactment limits the manner in which something
may be done, the enactment also evinces the intent that it shall not be
done another way. Thus, since the Court utilized an lawful mode of pro-
cedure not allowed under Rule 243 (a) Certiorari: To Review Post-Convice-
fon Relief Actions. A Quote from Rule 243 (q); Review by Writ of Certiorari:
A final decision entered under the Post-Conviction Relief Act Shall be re-
viewed by the Supreme Court upon Petition of either party for a Writ of Cert-

forari; according to the procedure set forth in this Rule.

As establish above, Rule 243 (a) is clearly a jurisdictional statute,
and sets forth mandatory procedure to be utilized by State for reverse Justice
Beatty's Order.

In the case before the court, Justice Beatty's points out here that he
did not tell him to submit a proposed order, he did not tell the State that he
would reconsider his position on his order of March 31,1999 and despite that,
the State of South Carolina did not comply with Justice Beatty's Order of March
31,1999, the State did not file a Rule 59(e),Rule 52 or Rule 60 (b) Motion.
Pursuant to South Carolina Appellate Court Rule 227 for appropriate procedures
after notice has been timely filed.

Consequently, the State did committed Obstruction of Justice and Con-
spiracy to Commit Official Misconduct and perjury.

Here the facts and evidence will establish that the State also conspired
with several other State Judicial personnel in order to commit fraud upon the

Court, the State's acted with intent to deceive or defraud Court by means of—'

6.




deliberately planned and carefully executed scheme to mislead the Court of the
probative facts on the event of Justice Beatty's Order of March 31,1999, Here,

State violated Pinkerton Rule (Pinkerton v. U.S.), 338 U.S. 640 (1946), a con-

spirator may be charged with acts done by conconspirators.
Simplyputs,theeState~hassfailéddtoopresent any -competent evidénce ffom-
‘which a reasonable inference could be drawn that there was "total failure Just-
ice Beatty's Order meant another PCR Hearing. Here, the Attorney General Office's
misconstrued Justice Beatty's Order of March 31,1999, and State misinterpretation
or misapplication of Justice Beatty's Order that is crystal clear that states
"New Trial" and Justig?Beatty's intent was in his Order of March 31,1999, Here,the
State decision rendered was so inadequate as to surpress mere procedural due proc-
ess violation and to shock the conscience. Therefore, the Attorney General Office
has committed fraud and has been perpetieted upon Court by the State in their
Second PCR Hearing and State acted with intent to deceive or defraud Court by means
deliberately planned and carefully executed scheme, to mislead the Court.

The legal framework and foundation being firmly in place. the‘State false
and misleading evidence, and misrepresentations. Here, the Attorney General Office
duty not to mislead. And a Solicitor has "a special duty not to mislead". This
duty arises from the Solicitor's dual responsibility not merely to win a case, but
to insure that Justice is done. The potential for a Solicitor to deliberetety mis-
lead the Judge,Jury, and Defense Counsel is inherent in every phase of the trial,
including offering evidence, question witnesses, making comments, and presenting
arguments. Even non-willful misleading conduct is a serious breach, and when suff-
icient prejudice is demonstrated, a reversal usually follows misleading conduct may
rise to the level of a due process violation when it involves the knowing use of

false evidence, or when the conduct renders the defendant's trial fundamentally

unfair,




Defendant is requesting that this Court direct the State to honor Justice
Beatty's Court Order dated March 31,1999 and exonerate the Defendant because
the twelve (12) years delay has deprived the Defendant of his due process, Here,
the State failed to comﬁly with Justice Beatty's Order that was issued on March
31,1999, The State in contempt of Justice Beatty's Court Order. In the instant
case, the State willful disobeying Justice Beatty command or official Court
Order. The State has committed a criminal contempt of Court Order.

Specifically, the Attorney General's Office misconstrued Justice Beatty's
Order dated March 31,1999 to another PCR Hearing and the Assistant Attorney
General Edgar R.Donnald did committed Obstruction of Justice and Conspiracy
to Commit Official Misconduct and Perjury because the Attorney General's
Office lack Subject Matter Jurisdiction to conduct another PCR Hearing. Here,
the Defendant did not file a Second PCR Application with the Clerk of Court
of Barnwell County. Specifically, the jurisdiction lies with the Solicitor
Office of Second Judicial Circuit., Justice Beatty Order a New Trial for the
Defendant.

As above indicated, the attached (Exhibits) will prove beyond a reason-
able doubt the intent of Justice Beatty's Court Order dated March 31,1999, The
Attorney General's Office (State) misconstrued the applicable law.

In the view of these legal principles, under the Appellate Court Rules;
Rule 243 (a), that the Attorney General's Office must filed an Appeal against
Justice Beatty's Order. Here, the Soth Carolina Supreme Court the one has juris-
diction over the subject matter, Under South Carolina Rules of Civil Procedure
Rule 71,1 Post-Conviction Relief Actions; (g) Appellate Review; Continuing Re-
presentation, A final decision entered under the Act shall be review according
to the procedure specified by Rule 243, SCACR. Here, Attorney General's Office
failed to follow these procedure. Justice Beatty's Order granted the Defendant

a New Trial.
8.




III. ARGUMENT

GROUND C. Vas the Defendsnt's Fourteenth Amenment Rights of the United
States Constitution and Rigits of Due Process violated by
Clerk of Court failure to s;gped the Comnitaent Order to suth—
enticate as to ggnnineaess of sggpatnre on_the Order?

‘SUPPORTIRG FACTS AND ARGUMENT

Tﬁe Defendant contend it is well established b?'the Statute that Clerk
of Court must signed'the Commitment Order to authenticate as to genuineneés of
signature tf the tritl Judge., Here, the Clerk of Court failed to signed the
Commitment Order to validity the trial judge signsture. fnrther. it appears that
the trial judge is in question vhether the trial judge signed thid document on
February 8,1995. Under Rules of Evidence; Rule 901. Requirement of Authentication
or identification Sec.(7) and(8). For years thése.conrts have produced judgements
that are signed only by clerks of the court vho are not authorized to sign judgem-
ents. The botton line in this case Justice Beatty's granted the Defendant a "New
Trial" Harth 31,1999 and the Attorney General's Office mislead the Court to be-
lieve that Justice Beatty's granted another PCR Hearing and the Order is clear
on th intent of the Order on March 31,1999 its states Order for a Newv Trisl.

In addition, you may be wondering if this lack of a proper signature is

merely a formality and can be ignored. This issue has also been decided. The case

of Leonard O.Larue v. Janette Lohman, Case 71802 establishes a bright line test
on the validity of orders and judgements. That bright line test is that the judg-
ement or order must be authentic&ted by Clerk of Court. As Matter of Lav the Order

of Justice Beatty must stand,

9.




CONCLUSION

For all the reasons stated herein above, it is respectfully requested
that this Honorable Court grant Defenant's Motion for After-Newly Discovered

Evidence and enforce the State adhered to Justice Beatty's Order dated March

31,1999, Here, the State action affects the fairness, integrity or public re-
putatio? of judicial proceedings. To not bring into account and correct the
errors outlined in Justice Beatty's Order would be a deep dark stain on the
fabric of judicial fafrness and integrity as vell as a miscarriage of justice.
A true miscaasiage of justice or defect calling into question the fairness,
integrity or public reputation of our judiciary must not be allowed. As a
matter of law the Defendant is entitled to his immediate release because Just-
ice Beatty's Order dated March 31,1999 was never Reverse by the South Carolina

Spurme Court or Court of Appesls,

PR
:‘ ’ré ‘ ?y "i:?
Respectfully submitted, Jes
AU""‘, =
)7 » Sl A 0 s

Elmore Braxton,

Date: 5“ 08"/3
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STATE OF SOUTH CAROLINA
VERIFICATIONR

Nt Nt et

COUNTY OF BARNWELL

PERSONALLY appeared before me, Elmore Braxton, 219263, who being

first duly sworn, deposes and says: That he is the Defendant in the for-
egoing action, that he has read the foregoing Motion for After-Nwely Dis-
covered Evidence, and that those matter alleged therein are true to best

of his own knowledge, except those matters to be upon information and be-

lief and, as to those, he believe them to be true,

%lmore éraxton, 555763

x
-
M.

SWORN TO BEFORE ME THIS Fxo
Sz

Feq X328

zg',l‘

3 day of May, 2013 <52

Vi Mb (L.S.)

Notary: Public for South Carolina

My Commission Expires: (2 ~[D° 2>
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hss faded and the Court has no recollection of the hearing

EXHIBIT A

STATE OF SOUTH CARCLINA ) IN THE COURT OF COMMON PLEAS
) IN THE SECOND JUDICIAL CIRCUILT
COQUNTY OF BARNWELL ).
)
) CASE NO: 97-CP-06-011
Elmore Braxton, )
219263, )
: ) | ’
Pleiutilf, ) ORDER FOR NEW TRIAL e o
) z- Tz
V. ) b E
) T
Stato of South Carolina, ) ¢ -
. ) : :
Respondent. ) o A
) © . =

A hearing in this matter was held May 28, 1998 in Aiken Couaty. Notwi'.hst‘;ndlng
repested requests (o the Assistant Attomney General for an Order in this matter, none was received

uatil approximau:ly 10 months later. During the interim, the Court’s memory of the proceeding

”

A transzript of the bearing is not availabie ta the Cour at this time. Therefore, to avoid

further delay in resolving this maiter, the Court belisves that the interest of justice would be better

served by rehearing this case.

o«
T
.

_ Therefore, IT IS ORDERED that a new trial is granted and that this matter be scheduled

for hearing immediately.

A L
Donald W, Beatty t
Circuit Court Judge

STAIE D S0 LA NA
COLUNTY- OB DARNNELL

¢ e

r\'i'arCh 31, 1959 . 1, George K Fieking Tierk of Zourt 1oy Esrnwall County,

Axkcn, South olina Soulh Carolina. o bty sactity (pat this is a tite aad
Car co ectcopyoflng Crginal Jesunen find §




FROM : JOHNSON & RSSOCIATES, PA PHONE NO, @ 833 254 9123

gty

Exhibit B

STATE OV SO OARCLINA

;-
)] ANCEW COURT OF COMMON P1LEAS
COUNTY OF BARNWLLL )
. el e 97-CP-06-011
Elmore Braxton, 219263, )
)
Applicant, )
)
V. ) ORDER OV CLARIFICATION
) R
- . State of South Carolina, )
L N M ) ) i e o
e e e R TR T T
)

This Court has been made aware that two orders ar= currently filed in the above captioned
maiter. This order is issued to clanify that the order dated June 1, 1999, was signed in error. The

order dated March 31, 1999, i3 the true and correct order of the Court. The order dated June 1, 1999,

1s hercby vacaied.

AND IT IS SO ORDERED this. X 7 _day of ., 2001.

DONALD W. BE.AI

Prosidifig .:uusc
Second Judicial ercmz

, South Carolina.

T L George K. Ficking - Gt .COliASABmwoll County,
hmmwﬂhﬂbamm ~




Exhibie C

Smdlls Law Firm, P.C.

Joseph L. Smalls, Jr.* ATTORNEYS AND COUNSELLORS AT LAW

Kevin D. Kearse 5000 Thurmond Mall, Suite 206 Mailing Address
Charlie J. Johnson. Jr. _ Columbia, South Carolina 29201 P.O.Bax 11723
Eddye L. Lane** (803) 779-8802 Columbia, SC 29211
Marvin G. Frierson wwiw.smallslawfirmpc.com FAX (803) 7794623
April W. Sampson

*Also Admitted To NC Bar

** Also Admitted To PA Bar

November 26, 2001

Elmore Braxton, #219263

Allendale Correctional Institution

F1A-47

Post Office Box 1151

Fairfax, SC 29827

RE: Elmore Braxton v. State of South Carolina
Dear Mr. Braxton:

Enclosed is an Order of Clarification pertaining the above referenced case. Should you
have further questions regarding this matter, do not hesitate to contact me.

Sincerely,

A ) é
"%J.@brﬁom 1 Q

Moncks Corner Office - 107 Pine Street « Moncky Corner, Souwth Carolina 29461 - (843) 899-5111

% v




Y377 ),

c%na[[& Low Gé’zm, fp 4

ATTORNEYS AND COUNSELLORS AT LAW .
: Mailing Address

M‘é soalle 5000 Thurmond Mall, Suite 206 P.O. Box 11773
f,f:“’['u , Kiave Columbia, South Carolina 2920} Columbia, SC 2921}
Ao e o NG Dar (803) 779-8502 FAX (803) 779-4623

www.smallslawfirmpe.com

August 24, 2000

Honorable, Donald Ww. Beatty
Seventh Judicial Circuit
P.O. Box 3543

Spartanburg, SC 29304

Dear Judge Beatty:

I was retained by Elmore Braxton to represent him in a
PCR hearing that was held on May 28, 1998 in Aiken County.
At that hearing you denied Mr. Braxton’s request for Post-
Conviction Relief and ordered the Assistant Attorney
General to prepare an Order. The prepared Order was not
sent to vyou until - approximately 10 -months after the
hearing. Because of this delay and the inability to attain
a transcript of the proceeding, you signed an Order For New
Trial on April 13, 1999 (Enclosure #1).

In July of 1999 7 received a copy of an Order of
Dismissal signed by you on July 1, 1999 (Enclosure #2) .
Therefore, 1I contacted vyour office and spoke with you
concerning the conflict between the two Orders. You
informed me that the Order of Dismissal was a mistake on
gquﬂpa%&,and that you still required that a new trial be

eld. '

I then contacted the Assistant Attorney General
(Matthew M. McGuire) and informed him of our conversation.
He told me that he would have to get in touch with you and
that he would call me back. I have spoken with him on at

that you intended to sign and that my client is not
_entitled to a new PCR Hearing. :

I contacted my client when I received your fist Order
and I“mailed him a copy. I told him that I believed this

Moncks Comer Office * 107 Pine St. * Moncks Comer, South Carolina 29461 » (843) 890.5111




Letter Judge Beatty
August 24, 2000
Page 2

would mean that he is entitled to a new PCR hearing. He has
contacted me by phone and by mail on a number of occasions
since that time and I have not been able to give him a
definitive answer to his questions. Over the last six
months I have been assigned as Co-Counsel in a Death
Penalty Case and have not been able to give this as much
attention as was needed. I have recently received a letter
in which he requested that I make every attempt to bring
the unresolved issues to a close.

I am therefore requesting your assistance in
clarifying this matter as it relates to which order was

intended by you to be your final Order.

It I can be of any further assistance please contact
me. : :

Respectfully,

CﬁarlieVJaﬂ Johnson Jr.
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July 23, 1999

Elmore Braxton

SCDC%# 219263

F-1 Collection Unite A-47

Allendale Correctional Institution
post Office Box 1151/ Hwy 47
Fairfax, Scuth Carolina 20827

Dear Elmore

please find inclosed an Order from Judge Beatty that
requires you to have a new t-ial because the State took to
long in preparing the original order. I have spoken to
Judge Beatty who stated that he did not intend to sign the
Order of Dismissal dated Jun= 1, 1999 and that it 1is still
his intention to have a new zrial. He stated that he would
rescind the Order dated June 1. 1999.

As soon as I receive additional information I will be
getting in touch with you. Please take notice of my new
address and phone number. I will be getting in touch with
you soon. ‘

Repectfully,

AQ%;¢Z%' (e (e nm [

Charlie J&y fohrfson Jr. 4

Moncks Comer Office * 255 North Highway 52 ¢ Suite 8 * Moncks Comer, South Carolina 29461 « (803) 899-5111
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