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FITSt SOUTH BANK .....ovviieiieeeeeeeeeeeeeee ettt sttt ee e et e s e eeeees s eeeeeeeeeseseesanneesareeeans Respondent,
V.

John E. Rosenberg and Phillip J. Brust.........ccccoceviiiniiniiniinineccceseecceesee e Defendants,

Of Whom Phillip J. BIUSE IS....cuiiiiiiiiiieiiiiicieetcneteeee ettt en e Appellant.

MOTION TO SUBSTITUTE PARTY

Now comes the Appellant, by and through counsel, pursuant to Rule 265(b) of the South
Carolina Appellate Court Rules, and hereby moves the Court to substitute the Estate of Phillip J.
Brust as the named Appellant herein in place of Appellant Phillip J. Brust (“Brust”) and to
amend the case caption to reflect the substitution. Respondent First South Bank consents to the
proposed substitution. In support of the Motion, the Estate would show the Court as follows:

1. Rule 265(b), of the South Carolina Appellate Court Rules provides that if “a party
to an appeal dies ..., the appellate court may, upon motion or its own initiative, order substitution

of the proper parties...” Rule 265(b), SCACR.



2. Brust died on September 8, 2014. A copy of Brust’s Death Certificate is attached
hereto as Exhibit A.

3. On October 16, 2014, Brust’s widow, Cynthia L. Seely, was appointed as
Executrix of the Estate of Phillip J. Brust, by Letters Testamentary filed and sealed by the Clerk
of Superior Court for Mecklenburg County, North Carolina. A copy of the Letters Testamentary
1s attached hereto as Exhibit B.

4. On January 8, 2015, Brust timely filed a Notice of Appeal with respect to two
separate orders of the trial court in this case.

5. The Parties did not amend the case caption or seek to substitute Brust as a party in

the underlying case prior to filing the Notice of Appeal.

6. The substitution of the Estate for Brust does not change the nature of the appeal.

7. Counsel for Respondent First South Bank consents to the requested substitution
and Motion.

8. Thus, it is proper, upon the Estate’s Motion, for this Court to substitute the Estate

as the real Appellant and amend the case caption accordingly.
WHEREFORE, for the reasons set forth above, the Estate prays that the Court enter an
order pursuant to Rule 265(b), SCACR granting the motion to substitute the Estate as Appellant

herein in place of Bruce and amend the caption accordingly.
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. Sumner, P/ SC Bar #71728
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78 Wentworth Street
Post Office Box 22828
Charleston, SC 29413-2828
Telephone: (843) 579-7000
Facsimile: (843) 579-7099
robertsumner@mvalaw.com
brandongaskins@myvalaw.com

Attorney for Appellant Phillip J. Brust
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PROOF OF SERVICE OF MOTION TO SUBSTITUTE PARTY

This is to certify that I have this day served counsel for the Respondent in the foregoing
matter with a copy of the foregoing Motion to Substitute Party by depositing same in the United

States Mail with adequate postage affixed thereon to ensure delivery, addressed as follows:

Jeffrey L. Silver, Esquire

Tyler, Cassell, Jackson, Peace & Silver, LLC
1331 Elmwood Avenue, Suite 300

P.O. Box 11656

Columbia, SC 29211

(803) 779-4997
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The Honorable Jenny Abbott Kitchings SG Cﬁﬂﬂ GT A@ﬁea\s

Clerk, South Carolina Court of Appeals Moors & Van Allen PLLC
1015 Sumter Street

. . 78 Wentworth St.
Columbia, South Carolina 29201 Charleston, SC 29401-1428

Mailing Address:
Post Office Box 22828
Charleston, SC 29413-2828

RE: First South Bank v. John E. Rosenberg and Phillip J. Brust
Case No. 2013-CP-07-00610
MVA File No. 038043.1

Dear Ms. Kitchings:

Enclosed for filing please find the original and seven (7) copies of a Motion to Substitute Party
and Proof of Service in the above referenced matter. I am enclosing a check in the amount of
$25.00 for the requisite filing fee. Please file the originals and return file stamped copies in the
self-addressed envelope provided.

By copy of this letter, I am serving all counsel of record with a copy of the same.

Thank you for your assistance in this matter.

RES/hm

Enclosures: as stated

cc: Jeffrey L. Silver, Esquire

Charlotte, NC
CHARLESTON\S96540v1 Research Triangle Park, NC

Charleston, SC
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