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BADD, LLC (the “Debtor”’) and William M. McKown (the “Guarantor”, jointly with
Debtor the “Respondents”), by and through their undersigned counsel, do hereby reply to
Carolina First Bank n/k/a TD Bank, NA (the “Petitioner”) and its Return to Respondents’
Petition for Rehearing, pursuant to Rule 240 of the South Carolina Appellate Court Rules (the
“Rules™). Respondents would crave Petitioner provide a citation to some or any authority which
supports Petitioner’s fabricated premise by which its entire Return is based upon; “[n]ever has a
| request for a deficiency judgment in a foreclosure action given rise toa right to a jury trial for a
guafantor (or any other party) in a foreclosure action.” Without any citation, Petitioner continues
to fely upon flagrant misstatements that, at their core, run contrary to the law and history of

South Car‘oliné. !

A.  The Supreme Court’s order misapprehends the law regarding a guarantor’s right to

a trial by ju‘ry' and renders S.C. Code Ann. § 29-3-660 unconstitutional.

W‘}‘l,ivle Petitioner again ignores the law as written, cases interpreting said law, and the
devolvement of the law, the right to a trial by jury on a suit on a guarantee should remain
inviolate. At the core of Petitioner’s argument and the Supreme Court’s decision is the argument
that a law passed in 1791 removed a guarantor’s right to trial by jury. Thus, it is argued, and held

by theSupremg Court, that the right to a jury trial could not have been preserved by the
Constitution of 1868. There are se_véral facts, laws, and cases that run in direct conflict with this
assertion.'. ‘

i. - Firstly, under the Soufh Carolina Constitution of 1790, a guarantor on a note was

L 4pro_vidéd‘and secured the right to demand a trial by jury. See South Carolina Constitution

! The Supreme Court’s reliance upon a secondary source, and the complete lack of a single citation to a
primary source underscores the weakness of such a position.
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of 1790; See also White v. Kendrick, 3 S.C.L. 469, 472 (S.C. Const. App.
1805)(Constitution of 1790 preserved rights to jury trial in those cases it was previously
afforded). As an action on a guarantee is necessarily an action seeking money damages

- - and a remedy at common law, it would have afforded the guarantor a right to have the
case tried by jury in the Circuit Court. See Smith & Co. v. Bryce, 17 S.C. 538 (1882)(a
suit seeking ordinary remedy at common law entitles a defendant to have his case tried by
a jury). Thus, the right to a jury trial in an action on a guarantee was protected by the
Constitution of 1790. The argument that a law passed after the adoption of this
constitution could remove a right granted within it requires a finding that the subsequent
law amended the constitution. The only relevant law passed subsequent to the
constitﬁtion 0f 1790 amending the rights contained therein was the Constitution of 1868.
Thus, the Act of 1791 could not have impacted the right of a guarantor to a trial by jury.
Secondly, the very language of the act of 1791 conflicts with the premise asserted. The
Act of 1791 provides that an action seeking money damages, such as a suit on a guaranty,
would héve been properly brought in the Circuit Court. Neither the language providing
the péwers to the Equity Court, nor the language amending the proceedings for
foreclosure, provide an avenue for a third party guarantor to be dragged before the Equity
Court. See Act of 179.1. This fact is made plain through those cases applying the powers
granted through the Act of 1791. See Sollee & Warley v. Meugy, 17 S.C.L. 620 (S.C.Ct.
App. 1830)(action against guarantor was afforded right to jury); Gray v. Toomer, 39

S.C.L. -261, 262 (S.C. App. L. 1852)(money judgment was required to be had through the



- Circuit Courf). The Petitioner is unable to cite any language within the Act to the
c.ontrary.2
; Moreover, the cases addressing the authority of the Equity Court after the adoption of the
South Carolina Constitution of 1868 are in direct conflict with the assertions of Petitioner
L and held by th¢ Supreme Court. See Frazee v. Bratton, 26 S.C. 348, 2 S.E. 125, 127
(‘1 887)(“right of trial. by jury has existed from time immemorfal in all those forms of
actions at cdmlﬁon law which were in use before the adoption of the Code, such as
[aqtions on debt}”); Hall v. Young, 29 S.C. 64 (1888)(the award of a deficiency judgment
' —‘v.va's heid to bé "x;vithin the jurisdiction of the circuit court); Williams v. Beard, 1 S.C. 309,
324 (1870)(holding the court of equity could only award relief in the form of the sale of
property in foreclosure proceeding); Anderson v. Pilgram, 30 S.C. 499, 9 S.E. 587
(1889)(noting that as the mortgagee is required to bring the action first to the circuit court
to have the sale ordered by the Equity Court, the Circuit Court was also able to hear the
action for thé personal judgment) Perpetual Bldg. & Loan Ass'n of Anderson v. Braun,
276 S.C. .33'8,' 2;12 S.E.2d 407 (1978)(affirming the Circuit Court’s award of deficiency).
- The decisions éfter the adoption of the Constitution of 1868 plainly limit the jurisdiction
of fhe Equity Court from awarding a deficiency judgment against a guarantor. The
Petitioner’s inability to cite a single case in which a third party guarantor was brought
before the Equity Court in a foreclosure action prior to 1950 only serves to counter its

assertion.’ A finding that the Act of 1791 removed the guarantor’s right to have an action

2 Respondents would agree with the citation made by Petitioner that the Act provided that prior to the
hearing and making of the final decree, the judge of the court “could hear all motions, and make all orders
necessary in any case.” The Respondents would merely point out that the operative term for purposes of
when a jury would necessarily be involved is the term “hearing,” which does not limit the use of a jury.

? Petitioner’s citation to Welborn v. Cobb, illustrates this fact as before being referred to the Equity Court,
the trial of the action against the guarantor was first heard before a jury. 92 S.C. 384, 75 S.E. 691 (1912).
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brought égainst it in Circuit Court would have run in direct contradiction to these
decisions.

4. Further, the broposition relied upon is in direct conflict with the analysis of the cases
decided after 1952 aﬁd the passage of the statute providing the language currently relied
upon by the Supreme Court. A guarantor on a note has always retained the right to
demand a trial by jury. See Airfare, Inc. v. Greenville Airport Comm'n, 249 S.C. 263,
269, 153 S.E.2d 846, 848 (1967)(holding an action for damages for a breach of contract
i;s an action at law and either party has the right of trial by jury); Johnson v. South
Carolina National Bank, 292 S.C. 51, 354 S.E.2d 895 (1987)(holding action against
guarantor was legal and that it entitled the guarantor a jury trial); S. Bank & Trust Co. v.

| Harley, 295 SC 423,368 S.E.2d 908 (1988)(holding that an action on a guarantee
seeking a deficiency was an action of law); see also TranSouth Fin. Corp. v. Cochran,
324 S.C. 290, 478 S.E.2d 63 (Ct. App. 1996)(“it is well settled that a guarantor's liability
is an independent contractual obligation.”). The Courts of South Carolina have always
considered a guaranty agreement to be separate and apart from the note and mortgage. As
c_liscusseq in Respondents’ Petition, the Courts have held that the analysis of when a trial
by jury is afforded the guarantor, contrary to the position now asserted, is more nuanced

| than whether thé claims are joined with those of the mortgagor.

‘ The.reliarllé:e upon the :Act of 1791 for the premise that a guarantor does not a have arightto a

trial by jury in the event the complainant brings the action on the contract alongside an equitable

action is in direct c;)nﬂict with the legal analysis in these prior decisions. In light of the law and
history that directly contradicts the premise that the act of 1791 somehow removed the

guarantor’s right to demand a trial by jury, the Supreme Court should rehear this matter.



B. The Petitioner’s Rgturn is littered with inaccuracies and misstatements, and
ﬁpproaches the procedure by which a foreclosure is had without regard to the
nuance creéted by the law.

The right to a trial by jury is a right that is not only contained in the Constitution of 1868,
but also the Constitutibn of 1790. As previously cited, the Courts of South Carolina have soundly
recognized the right to a trial by jury on actions in common law, as an action against a guarantor
must necessarily bé. After a thorough review of South Carolina law and precedent, there is no
doubt that an action prior to and after the adoption of the Constitu-tion of 1868 seeking money
dam‘avge‘s_ against a gﬁarantor carried a right to trial by jury. Petitioner quizzically states that the
source of this right is “missing” and that just the opposite is true without a single citation for this
supposition. The Supreme Court should rehear this matter before it dismisses the right to trial by
jury based upon a misguided opinion of the law only found in a secondary source drafted by
attorneys whose primary legal practice involves foreclosing on debtors for the benefit of banks.

As the Petiti;)ncr’s Return makes clear, the language of the 1791 act nowhere provides
for the bringing of a third party into an action for foreclosure and provides for the Circuit Court
to hear matters before any report for sale may be issued by the Equity Court. The earliest statute
providing for the joinder of claims such as these in a foreclosure action is contained in the Act of
1894...As discussed'previously in Respondents’ Petition, the Supreme Court in Simon v. Sabb,
goeé to great length at describing these changes as they occurred in the foreclosure procedure. 56
S.C: 38,33 S.E. 799-(1899). Had the Act of 1791 provided for such an event, the Supreme Court

- would not have éis_sened that the act of 1894 required a Circuit Court hear the matter on the
personal obligations prior to the Equity Court ordering a sale of the property. No matter how

poorly framed by the Petitioner, neither a “mortgagee” nor a “mortgaged estate”, as is used in the



act of 1791, can be read as synonymous with a guarantor. While a guarantor does, generally,
“promise to answer for the payment of some debt,” the promise is wholly separate and distinct

from thé bond or note creating the debt and the mortgage securing that debt. The Act of 1791
clearly contemplates only the inclusion of the mortgagee in the action. Thus, the Act of 1791
cannot be relied upon as granting the rights provided only later in the Act of 1894.

The Petitioner’s reading of Cobb is similarly misguided. Supra. While the Supreme Court
in Cébb.does discuss the joinder of claims under the laws enacted in 1894, the fact that the
claims are allowed to be joined had no impact on the right to trial by jury. The foreclosure
proceedings were and continue to be more nuanced than averred by the Petitioner. In the ninth
paragraph of the Supreme Court’s opinion in Cobb, the court made clear that a trial by jury on

- the claims brought against the guarantor were, in fact, heard before a jury. /d. at 694. The action
against the guarantor regarding the deficiency, was both joined in the foreclosure action and
heard by the jury. /d. In his appeal, the guarantor in Cobb complained of his right to a separate
trial and jury as to the claims by the mortgagor against him regarding his failure of consideration
in a separate agreement. Id. The case can in no way be read to support the premise that the
guarantor, who was awarded a jury trial, was not provided the right to a jury trial. This case only
supports the reading of S.C. Code -Ann. § 29-3-660 as proposed by Respondent. In order to
_ pres‘erve the -right to jury trial afforded the guarantor, a trial by jury in the Circuit Court must be

read as permissibly within the reading of the powers of the “Court.”™

“ Respondents have attached the statute discussed by Cobb and Sabb as they were worded in 1912 as
Exhibit 1. The Respondents would point out that the Statute explicitly lays out the only method of
obtaining a decree of foreclosure through the Equity Court without a trial before the Circuit Court on the
merits of the underlying obligation, namely, in those cases which “no judgment for any deficiency is
demanded.” '



In a further Iﬁisreadiﬁg of the law, Petitioner contends that in light of the rules regarding
joinder iﬁ 1912 providing the same powers of the Court under S.C. Code Ann. § 29-3-660, the
Act of 1791 must have done the same. The Respondent attempts to assert that the statutes
regarding joinder, all lacking in the Act of 1791, supports the argument that trials by jury were
not had prior to or after the adoption of the Constitution of 1868. Such an argument is not only
unsubst;mtiated, but as the decision in Cobb demonstrates, the Courts of South Carolina have
long been able to have g jury hear ‘matters within a foreclosure action. The ability to join a party
to the foreclosure in no way effects the joined party’s right to trial by jury.

The Petitioner’s similarly misplaces its reliance on General Plywood Corp. v. Richard
Jones. 216 S.C. 322, 57 S.E.2d 636 (1950). The Respondents have in no way argued that the
Equity Court has nét been granted, since the adoption of the Constitution of 1868, the power to
issue decrees of equity regarding the deficiency of an obligation by a mortgagee. Id. (citing to
cases that'dealt. only with equitable causes of action and equitable defenses and noting that
changes in the Code have only since 1942 provided for the relief sought in this decision).To the
cdnt:réry, the Réspoﬁdents’ have and continue to assert that a legal action on a separate contract
has always afforded the defendant the right to demand a trial by jury, regardless if the matter is
joinéd in a foreclosure proceeding.

The Respondents do not wish to belabor the importance of the cases regarding guarantors
cited by Respondeﬁts in their petition. The Respondents would only note that the Petitioner has
no argument that the cases are not controlling or illustrative, only that they may not specifically

‘. addfess a ﬁght of trial by jury for a guarantor brought into a foreclosure action on real property,
later to be rveferred-t-o the Equity Court. Had a case addressing, what throughout South Carolina

history has been presumed, been issued, the Supreme Court would likely not be hearing this



matter. To the contfary, the fact that none exists would point more so to the idea that the many
Banks seeking a personal judgment on a guarantee had not yet tried to supplant this right granted
to the citizens of South Carolina. Presumably, at some point, a guarantor would have raised the
issge had it not been soundly within the assumed rights of the Constitution.

Finally, as ft relates to the Petitioners’ reading of Toomer and Pilgram, the Respondents
have already discussg:d these cases at length and would simply pray reference to the decisions
themsélyes as opposed to the mischaracterizations asserted by Petitioner. Similarly, the argument
that Respondents’ contc_intion that the Supreme Court should read a statute so as to render it
constitutional is antlinp_reserved argument falls flat. Not only has the Respondents continually
made the argument that S.C. Code Ann. § 29-3-660 cannot remove the guarantor’s right to trial
by jury, but, as such an assertion is a maxim of South Carolina law, a party need not make this
argument to preserve such a contention.

The State of South Carolina has recognized the importance of juries throughout time
immemorial. Until this Opinion of the Supreme Court, a party seeking the power of the state to
enforce a bromise to p;y, separate from a mortgage, always allowed the defendant to demand a
jury. of his peers decide the issue. While the process by which a person may seek to have the title
to p;openy altered thrqugh the Courts of this State has changed dramatically, none of these
changes should effect ;che’ rights of the defendant to the trial by jury. While inconvenient to the

many Banks seeking to deprive people of their money, the Constitution should be upheld.



Columbia, South Carolina
February 26, 2015

Respectfully submitted,

\

TATOXY.
Richard R. Gleissner

Luke R. Gleissner

Gleissner Law Firm, LLC

1237 Gadsden Street, Suite 200A
Columbia, South Carolina 29201

(803) 787-0505

Attorneys for Respondents
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- EXHIBIT A



o

§3 217.218 § OFf SOUTH CARQLINA a3

§ 217. Answer in Actions to Recover Property Distrained for Dam-
age.—In action to recover the possession of property distrained doing damage.
an answed that tlie defendant. or person by whose commntand he acted, was law-
fully possessed of the real property wpon whith the distress was made, fad thay
the property distrained was at the time doing danage thereon, shall be goid,
withigny serting fonth 1hbe ttle 1o such real praperty.

150, NIV, § 189, -

§ 218. What Causes of Action May Be Joined.—The plaintiff may
unite.an the same complamt, several causes of action, whether they be such as
have een heretolore denciminited legal or equitable, ar bath, where they all
arise oui of :

L. The saiue transaction, ofF wransactinns conngcted] with the same subject of
actian : or

2. Contract, express or unplicd ; or,
3. Injuries with or whhout foree, to person and property, or cither; or,

4; Injuries to character: or,

3. Claims to récover real propenty, with or withont damages for the wath.
holling thereof, amd the rents and profts of the same;!! or,

6. Claims to recover personal property, with or without damages for the
withholding therend; or,

£ Claims against & trnste, by virtwe of a contract, or by operation ol law,

But the Canses of action, <20 wtted, miist .tl] belong 10 one of these elasses,
and, exeept in actions for the fnrcﬂcmun al MOTIEages, Hiist affeet all ihe
parties to the action, and e nqmn dificeent places of 1rial, a: ul sy he sep-
aratcly siated,  lnoactions (o foreclose mortgages, the Conrt shall have power
to adjudge and direct the paymem by the mwortgagor of any residue of the mort-
gage debt that may reman wns satisfied after a sate of the morigaged premises,
in cases in which thie marg gagor shall be persenatly Hable for the debt secured
by zuch mortgage; and 15 the mortgage debt bé zeonreid by the covennnt or
nhhgmmn of any person ather than the mortgagar, the g1hmuﬁ' neay nake sueh
peeson o party to the action, and. the Court may adpudge payment of the residue
of such debt remaining umnnsﬁul after o sady of the martgaged premises agiinst
tuch other person, and may enforce stch judgment as m other cases,

1870, X1V, § 190,

ReENDERING JunaaexT axn Owruex SARE AT Samy TiMe==JuncMesT 10 BE
CREDTTED,—T'He Court shall also have the power to render 3ud§.mu11 against the
parties diable for the ayrment of the debt secured by the mortgage and 19 direct
at the same time the sale of the mnrtmud premises.  The said judgmem so
rencered may be entered and docketed i the Clerk's office in the same manaer
as. other Judgmcnt: - Upon sale of the mortgaged prcml'c the officer making
thesale nnder the order of the Conrt shall erediv upsn tie ;mlgmcm so rendered
for the debt the amount or amouitts paid to the plaintiT from the procecds of
the sale.

1870, X1V, § 190: 1894, XN, 516 § o

TARTIES IN ACTION FoR STRECT FORECLOSURE aNp Sank—=Fut it shall not he
necessary 1o rake the personal representative of a deceased monigagor a party
to any foreclosure proceeding: nor i any foreclosure proceeding (if the mort-
gagor be deadd shall it be necessacy to firse establish the debt by the judgment
of some Court of compeient jurisdiction in order 1o abtain a deerce of fore-
closure anil nlc' nor shall it e necessary to make the morygagor whi may have

10, Chaalerlalo Mm«-’nt, 1 Fed 433

Diadzed by k.-Lu'J‘l

WX

K=

\‘




H1e N |

84 CONE OF

conveyeld the mortgaged premises
no jidgment for any deficiency is
1900, XXTIT, 349

CiiFil. PROCEDURE

[§ 219

a party to any action for forcclosure wh-..n.
demanded.t?

§ 218, Allegation Not Denied—When to Be Dcemed True,—Every
material allegation of the complaing, not controverted by the answer, as pree
seribed in Section 199, and every materaal allegation of new matter in the an-
swer, constituting a counterclaim, not controverted by the reply, as pn;u ribisil

in Section 203, shall, for the purposes of the action, be taken as trae.

But the

1lleg1tmn of new matter i the answer, not relating (o a counterelum, or of new
matter in a reply, i5 10 be déemerl controverted by the adverse party a8 npon &
direet denial or avoidance. as the case may rogire, '

1530, XLV, § 197,
Eeakiine 1= Markham, R 5, U, 240, 24, o
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THE STATE OF SOUTH CAROLINA
In The SUPREME COURT

APPEAL FROM HORRY COUNTY
Court of Common Pleas

FEB 2 6 2015

The Honorable Steven H. John, Circuit Court Judge S.C. Supr eme COUF[‘

Case No: 2010-CP-26-8505
Appellate Case Number: 2013-000107

Carolina First Bank n/k/a TD Bank, NA, Petitioner,
V.
BADD, LLC and William M. McKown, and Charles A. Christenson, Defendants,

 of whom BADD, L.L.C. and William McKown are Respondents.

CERTIFICATE OF SERVICE

I certify that I have served the Respondents’ Reply to Return to Petition for Rehearing by
depositing a copy of it in the United States Mail, postage prepaid, on February 12, 2015,
addressed to the attorneys of record as follows:

Thomas Wm. McGee, III, Esquire
C. Mitchell Brown, Esquire
-Allen Mattison Bogan, Esquire
Nelson Mullins Riley & Scarborough, LLP
P.O: Box 11070 (29211-1070)
Columbia, South Carolina 29201
(843) 799-2000
~ Attorneys for Petitioner

By; &/\/\/{AQA.A/F _,Q/\-/M
Anissa Terpstra, Paralegal to
Richard R. Gleissner, Esquire
Gleissner Law Firm, LLC
1237 Gadsden Street, Suite 200A
Columbia, SC 29201
Attorneys for Respondent

Columbia, South C_arolina
February 26, 2015



