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OFFICE OF
T mmmm mEm mm CLERK OF COURT' e e e e e il o e i e e
DAVID HAMILTON
POST OFFICE BOX 649
YORK, SOUTH CAROLINA 29745
(803) 684-8507

TO: (%d,/@m D [b//i‘ﬁf U DL T

FROM: DAVID HAMILTON, YORK COUNTY CLERK OF COURT

RE: POST CONVICTION RELIEF
WRIT OF HABEAS CORPUS

All cofrespondence concerning your PCR application must be presented to our office by your
appointed attorney.

All PCR’s are scheduled directly by the Office of the Attomey General, you may contact
them at: PO Box 11549, Columbia, SC 29211.

When filing your PCR application be sure to complete the verification form in full, otherwise
the document cannot be filed in our office.

When requesting transcripts from your proceedings you will need to contact the South
Carolina Court Administration, 1015 Sumter Street, Suite 200, Columbia, South Carolina
29201. '

If you have any question concerning matters in your case and an attorney has been appointed,
you must contact your attorney.

You have filed a PCR application and requested that an attorney be appointed to represent
you. Please be advised that pursuant to a memorandum issued by Chief Justice Toal dated
January 12, 2004 the Clerk of Courts office is not to appoint an attorney until directed to do so
by the Office of the Attorney General.

Your PCR was filed on and is being processed.
-Requires original signature on filings

Must submit a Motion to Proceed in Forma Pauperis before case can be filed

— Other J/{ NOLL. _aht '71/66,/‘/)4 743 ﬁﬂuﬁ// @k/’, c/ed\%&»
71,05 0 D LInl iy Ploasweel o cloulld [;, W 7%

. //;j/)/ A Y I a/ i

et 2y

**% [f your paperwork has been returned by our office, please address the checked items and retumn to our
office for proper handling. ***

York County Clerk of Court
P. O.Box 649
York, SC 29745




La@ian) . CollQen #260282
WLTC/‘]NT

Ve

$1¢ of  Souta Cagolzen A

ReSfondenT

A NN N L

AL NaveE TWx g 9&7 2-9- 1% Scrvey A Cd?y Of YHE  NoT-

OF ATl I "NME Afqye-

CAPTTonNED Mﬂ»—’e,\?\ ON WS

F\OL‘L&/\)\\-(\)G ?L—“QSON(SJ By VPO JE LAmsE = he

OvZved  Svaes MET L

N
| ‘O‘Q\A'Cgé_.

NRETHTD,

P

Fagord D uimel Hopppa s

‘—H%QO Leons Fxvee RO

ColumBa SC 29259

7T DRy ZaD Mo 26\5

‘e



KYen Yo 26RK Coumy
LEE S AFoRD CHIEF AdMEs)TsiRifave TuDce

LAUAN D Eny i€

AELL AN

THE See. of Caolx e

Re<Tondedv

NETice oF ASTen

Me. LipuAn COLLTER
AG¥e LA
2014 -V -4 -145y



THIS AEAT. T TecomT o Rule ¢o(RY 5.

AND 2az
SRR 2o, bas
Rue 243 Scacg

N0 ~HoW ReASON) Tog AFPera Twg MugTer
Lomte Refoee The, Coukw UNDer Ruis edR)S TN STates v

Panzel. Dancea Jdackson) Cace WNo. 207 -

199 366 Ros CoCR)
g

T SHo) THAT IBEmenNY 1S Koy ‘—C—HQQF&;}, RELaf\séD)

OR OTHeR (mae VACMED, 0R TT I8 mo Lancer. EQIARLE

YRE Jie ey SROLS  WvE RasiEcTrye AP L AT

Vol
S$o /W&‘&é?@gg A= AT Souv tve A WedTrTa_ UNDER.
(LO/\)FY{oWPfTQQ.\} CLAWE  AppL

TCANT
Vs ConsTring ) Wae Bee  vag Las
S\%MA\J #7{'\/[/. /ey

ST AU, Ty TME

ED. AN DAnTa Vantap

| of ¢



The Confrontation Clavse, Dictotes dhot when +wo (3
Defendoan ts are  +coied Jointly , The preteial con FessioN
OF one Ccoannat Ve admiytred o\%cu‘nm« 4ne otver pnless

- the QD\f\erésimS Defendont Takes The Stand-

Colliec orgues  4ne odmission oF cokleys Itotements
Diolated ns r\‘6m+3 oF confran HFation , He contends +har
coen A3 eacted | the dtatements allowed tne Jory 40
e+ e~ +hat covley wdas re%@cr\_ng To  Ccollvel. The Law
Teguites o CoueT o cafesolly analyze "The Exact
Words LSed For Fedacton ., . T CONYEXT +0 determsine
Wneather 1ne Teference +TO dhe Defrendont was adaguottly
obscured” *o auad o Bruton Uiolotion . STATE . HOLDER,.
383 3.C 278,385 n. 3, LIk O.E. 23 090, 94 n. 3 ROOD;
S5ee 13, Exp\arﬁr\ﬂ "The Use of Tne othecr 3Uy(h0\6 Deen
g\)\Pheld as o proper Sobs+itution in preuiovs cases ! But
_T\(\C"O COLId e 3dme  INnstonces Where +nis Tden+i ool pPhrese
wovld Not be a suFFicent Thedaction c'\+m3-' QTAT E v,
VINVCEANT , (31 wash. App. 147 120 ».38 120, 123-24 3005
as Yne Fiosk Giccont strated.

The Con $con rorion lovse ofF  +ne Sirth ) Amendment
to the VS, cons+itution %Uarcmi’c‘es ~ cOiminal  DefFedant
he \"{g'vw 10 Con Front ond Cross—- examine the witnedses
.0\60\“’\54’ NimM . and Ane Tourteentn (%) Ameng ment applies
TS Cgint 4o the drates . ULD consTitunon Amendments
VI ond XETY] GVATE v, HENSGA, €07 5.0 154, 1kl 75
>.E. 24 508, 517 (30"’0 Th o Foa), Jont Feial, AM(SS\'O(\ oF
‘ sion That ITeriminated

A Non-Yest By %y o Oefedandy conted
206f o




anciher  Deredonts vwolates 4he oihel Defendon+s r\’am 0F
Con€rgntatriagn . PDRUTOA , 39| U.5 ot 1k 88, 5. CT ot
/Q}-(gz, 94 5. E 29 a+ 512, aycn an conftession mMay  be
admitted 1N eyidence, With AN approp i oFe um,‘+«'n3
Instruction , only T4 T+ s [edacted 50 Fhat T+ dges
N6+  inccominate H4Ne otiner defendoent g TS Face | either
€><P\(_c(ﬂy ST Dy abUVIols and Tmmediate. Implicectian.
-Cﬂmy v, (V\or\/Land 023 ,US 195, 19 18 5. ¢t sl 140 L.E.d
ad A494, 3ol ()qqe),’ HEANSOA Ho7 oC ot bl 1S4 S.E 24 af

13, Se¢e alio  BICHARDSON v. NMARSH 48l s 2oo , zl!
5 cT 02,1709, 45 LE4 .24, b, 188 (1a97).L Holding o ron-
testifying  odefendants confession N be admidted only F
v 'Ts Cedacted 46 chimingte not oNly  the defendan S
name |, Botr any  Tererence 4o Y\{S/V\ffr eYy STence.

The o\PP\“C/C‘ﬂOY\ of  Bluten | V.,uchardSor\ and 3('(/17 10
Aedac ted ?%aﬂc’ﬂqﬁn* ot fmp\c)y phra560103y soch as "grner
Tndwuidsals' ¢ Another pfﬁsc)m “Ceouires cofefol attention +4,
e tert o€ dne staterment i4sel€ ond o the context n
wintch v 1 Croktered. The mere, Fact +hatr the ther d(»{:(-f,d&,ﬁs
werte on  trrial For +ine <ame Cmrjq 10  UWhich the declarant
Con€rssed 15 1NS0EE clent | TN ang 0¥ Tidele td render the
Vse  OoF Neuiral Pronoguns an ITmprrmissable Mmcecans gf
fedactian. A pardicvlar case May TInvelde numerovy evenss

anao QC+0rS' Such that e Avvect inferance O\au-siblv can |l=e

| Made That o nytral phruse 1t ke ,/Vqﬂofhf’r Person “ CeferS o
o Spaific co-decendon+. A differant casc may nualve 5o
Few Defedonts  thadt e stafemen ieeveS lidtle docbt N

The lt‘s}oy\or_s Mina albbout “Fhe Identity oF //r‘)nawLner PFFSOV);/
' Ky A




In Ohort, €ach Cotse Mmust be

SU\OAGCfKJ +0  Trndivdualized
: 6CTU‘HH)(.

U5 v, VE&GA MOLINA Ho7' F.3d s, sz2o0-zt (1oF

circord) 2905 ( Tviternal Crtatiom om[Hed)} See q\SO&ﬂ.‘chardson(

H8l J.s ar ZM 107, St ot 7,45 L.ES 24 A 140

(5TRUENS 5. DISSEATING) * Broton has alWays rFeavired  4ric|

\b\'dﬂti t6  Answer Fhe Guestion Wheatner o

Paciicdar confLesion
s 6¢ TS nNgt

"Pawc‘r»&i\lq Incriminating’”’ o G Cast -y -case
RBasts)s FOxwaRrTH v. STOAMAND | 590 F. 38 HIH; 433 s+

Civent ZOO‘D fﬁo«h‘nj AN Tm@u{r;‘na court Mus+ dudﬁd +ne

e:&(c\‘(‘,ac\; 0F  R<dadtion o\ A casc -0y - casc K)as(&,

Payt'nﬂ
Cactfol  atrfention 4o batin a  statemnen fs

T Qnd AN Context
in Which i+ s oFFerd.

Eua\umimj the cantent o€ COVEcyS

Cedcrcted oratemendg
IN  ontext, we Find  the admission

o¥ Yne Statements
Uislated CollLIz X right T confrans  and

CYygss - exaprn N1C
Cokleys

GOY-LC"}"S Fedacted statement contoans ane Specifi(,
‘De\'oxi\ aoout  tne person e Teffered to os "Anofhef Persor)"
ond  The diner pcrson”, ond Decause oF fhat detall +ha
Ceterence +4 (Ccolliers] was [/\o‘rj adeguatlhy o\oscurcd
HOLDEIC « 38T 6L ny 285 n. 3, b7k SE 24 at bd4 B3,
and. e  Statement [Leet | Litile doobtT T the Listeners

‘ Mind abovy  the Taentity o Anctner Peson” WEGA
CMOLTMNA, YT T 34 at 520 Tn his FRh(G) statment.

| l/ofé .
\ The cuidence Tn  this case Meets '+‘V\SM



For A Bruton uicslation tcause +he  Stoternent oloul 0uUs)
_ “AND THE Holidhy Tun MuDeR.
Uekers CﬂE D] directly  to Someone %Aé-«ih% ~0a

TeSCerence Wauld Calbse the ;\Ur\/ to timMmedially Tnfer T+ Was

Colls\e(“./’

The Stote AY‘(\;B\J€S, NoWevery FTnar the Statments Do
Not Trneeiminatre oLLicr on thelc face. T+ contends o
3550\f thmi'nS) or\\\; fihe dtatermen+>s wWould Nét b able +¢
ldenti®y cgliiey OS The peyson C()\Lle\/ describesS | and
Tnstcad  would hewe 4o nkK athner coidence 3uch «s +he
ovvr e llen(¢ ViIdto ang Teobimony  ¢F othes VCr‘(VV\Ci‘S and
From  thetr invage Draw on Tnfrencc  +heot //Ano+k'zer Pcrson
Was Collier. The “State mantans  ths NeceesSSity  Remaues
Cotlli{ers Case From e .Sodpc ¢ Brovoen and 5035¢guent
Cases, The States QFS\NY\CV\T T basdd own DC(SSC(Sé £ rom
the  deisians o tiqe Supreme  Courd ; Such ¢S "Ihe Rule
anmeunced N beu¥on s /V\arrdw(()\nc tiha t qml(cﬁ ey when
(TV)C StatvremenT t,f\qpﬁ[caftj e defendant sn i vS face.
Holder | 282 5.C av 384,676 ,S.E.2d 207-09%, (o7 5.¢T
at 67 C.ca 26 axr (gs-eb”

S Vet nj Te L cha rdson . the é"\/\)\"f'ﬂ\f, CoOLY Y
FTMariced 4ok the TUC Annwnced 1n Brdten Lo, Does Lot
agphy where  the  Stedement Decomces ‘\'\’\Cr‘t'fﬂé fngﬁih:') only
hen lined G0 gliner  cuidencd  (ntroduced et Trial  Such as
the defendantS o testimony, RICHARDSOA , Hdl U.S af
AOD - 09 (107 St st 17071-068 4SS L.cd 24 ot 1§6-97
DI'S+l'f73wi5hl'dj el dence ?—fc@)m'm’nj [y kage "Srom curdence

D min qh'r‘nj O i ES J\:acc“, and d(‘(i«"di'r)j D eytend Brdden
SoFl -



+0 CG\GP@gS;oY\S ot incrrnuNate sn Iy bﬁ Linterendt
From  gYier  ewdence. We Cind e admissior o¢ --cav.lch
Stattment Viglatd Broan cven Unde—  4ine Ceas0nin g

¥ Q"Chard'jo*’\ and  |tolder.

Lt has ben qgread\ LpoN Fhat, becavse the State

Redac ted co\(\y‘s Steckrmen t 4o remgue Collicr's Mome, A ngm‘
hcaring fhy  Stotanents wevld Nnave to CONSIder  euUl denCc
OOSIde  4he €auv COYNers g the gtatements | and dyaw an
iInForance Seom  dhe Statements In Combination witn 4
6tncyr  andence. That ﬁokky WS Tegfering 1o Gollfer. As o0y
Soprem¢  gourt eyplained in Hcfn_sy\/ However™ | "icdhardson did
not Fomm 0N whether  HhC conFeSion  advomi thed ¢ @uired an
in-Fcrc«cha o ocder 4o ’Incv'i'fﬂl'rlai?( +ne  drfendant |, ot o
e Kind o€ inference Feouird ., 407 5.6 of o4 7sH 5. B 2d
Gt 513 (Emphasis Adddd). Tn Gy, the soprome covt defined
the kind ¢F  infrrence Cepoiced for a  BPruren Vidlation,
Holding  the  addmissian 0% o Codefmdants shatement
Utolades Briton when the  “Statements” despite Cedaction
OGS Y Cefers divectiy 18 Someone, O Fien Ob\‘u"c\ﬂdy 3 he
dmecAc‘r\-}) and which Tnugve  in ferences "H’Wd_a\&“w
ordinarc ly  cauld  maeve  immediatiy, “52q oS, at 9k, IiF
5.CT ar sy, M0 CL.E.d 23 AT 303,

Tixs Cage NS To Be Qued onl A
R, Ferhon Tor, A NEwW TveTaL

G oF &



RS

)
. FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF YORK CASE NUMBER 2014CP4601458 -
IN THE COURT OF COMMON PLEAS '
Lagwan Demetrius Collier 2L0OA9 X South Carolina State Of
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [] Plaintiff [X] Defendant
Submitted by: J. Rutledge Johnson [] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [_] Sce Page 2 for additional information.
ACTION DISMISSED (CHECK REASCN): ] Rule 12(b), SCRCP: [J Rule 41(a), SCRCP (Vol. Nonsuit);

[ Rule 43(k), SCRCP (Settled):
ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP:

[] Other:

modify arbitration award;

U E]EI[ZJD

O Affirmed: (] Reversed:

[ Binding arbitration. subject to right to restore to confirm, vacate or

(] Bankruptey:

[] Other:

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
J Remanded; (] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL. OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: (X] See attached order: (formal order to follow) [ Statement of Judgment by the Court:
ORDER INFORMATION

Additional Information for the Clerk:

CONDITIONAL ORDER OF DISMISSAL
This order [_] ends <] does not end the case.

there is no judgment information, indicate “N/A” in one of the boxes below.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If

Judgment in Favor of
(List name(s) below)

Judgment Against
(List name(s) below)

Judgment Amount To be Enrolled
(List amount(s) below) "

n/a

n/a

n/a

If applicable, describe the property, including tax map information and address, referenced in the order:

1 '

The judgment information above has been provided by the submitting party. Disputes concerning the améunts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted fo the. judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details.

CPFORMA4CM
SCCA SCRCP Form 4C (Revised 3/2013)




8/ L2 8. gtfford 2113 8/2/2014
Circuit Court Judge Judge Code Date
For Clerk of Court Office Use Only

This judgment was entered on August 19, 2014, and a copy mailed first class or placed in the appropriate attorney’s box on August
19, 2014, to attorneys of record or to parties (when appearing pro se) as follows: :

Laqwan Demetrius Collier Leiber Correctional Institute Am James Rutledge Johnson PO Box 11549 Columbia, SC
123 PO Box 205 Ridgeville, SC 29472 29211
ATTORNEY(S) FOR THE PLAINTIFFE(S) ATTORNEY(S) FOR THE DEFENDANT(S)
JLavid dftamilton
Court Reporter David Hamilton - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA 9 A 10X TTHE COURT OF COMMON PLEAS
COUNTY OF YORK W01 AUG 19) AR Sy e T JUDICIAL CIRCUIT
Y RTR "‘-)“hnl TG“{
e 6,
YORK COUNTY. SC

Laqwan Demetriys Collier, #260292, 2014-CP-46-1458
Applicant,
V.

CONDITIONAL ORDER OF DISMISSAL

State of South Carolina,

\/vvvvvvv' ~—

Respondent.

May 5, 2014. T Respondent made s return and motion to dismiss on

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the York County Clerk of Court. Applicant was iﬁdicted at the
September 2003, term of the York County Grand Jury for Murder and Possession of a Weapon
During the Commission of a Violent Crime (2003-GS-46-3 ] 89), Attempted Armed Robbery (2003-
GS-46-3190) and Conspiracy to Commit Armed Robbery (2003-GS-46-3191). Stepiien D.
Schusterman, Esquire, represented him. On September 23, 2005, Applicant underwent trial,
pursuant to which h‘e was found guilty as indicted. The Honorable Steven H. John sentenced him to
confinement for a period of fifty (50) years for Murder, five (5) years for Possession of a Weapon
During the Commission of a Violent Crime (concurrent to the Murder sentence), twenty (20) years -

for Attempted Armed Robbery (consecutive to the Murder sentence), and five (3) years for

Page 1 of 6
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Conspiracy to Commit Armed Robbery (to run concurrent to the Murder sentence).
A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. A

brief was filed on the Applicant’s behalf pursuant to Anders v. California, 386 U S.738(1967). The

South Carolina Court of Appeals dismissed the Applicant’s appeal. State v. Colller Op. No. 2008-
UP-531 (S.C. Ct. App. filed September 11, 2008). The Remittitur was sent on April 27, 20009, A.
2008-CP-46-4427

The Applicant subsequently filed an application for post-conviction relief (PCR) on
November 12, 2008. The State made its Return on May 19, 2009. The Applicant alleged ineffective :
assistance of trial counsel, trial court errors of law, due process violations and [neffective Assistance
of Appellate counsel. An evidentiary hearing was convened on F ebruary 5,2010. The Applicant
was present at the hearing and represénted by Leah B. Moody, Esquire. The Honorable Brooks P.
Goldsmith denied and dismissed with prejudice the Applicant’s application by written Order dated
March 30, 2010.

A notice of appeal was filed on Applicant’s behalf and an appeal perfected pursuant to

Johnson v. State, 294 S.C. 310, 364 S.E.2d 201 (1988). The South Carolina Court of Appeals denied

the Petition for Writ of Certiorari on August 10, 2012. The Remittitur was issued on August 29,
2012. |
3:12-2582-CMC-JRM
The Applicant then filed a Petition for Writ of Habeas Corpus in the Federal District Court
for the District of South Carolina on September 17, 2012. The Applicant argued, inter alia, trial
court error for “[t]he trial judge error(sic) when he gllow(sic) my codefendant statements into_our
joint trial as evidence against me, me neither my codefendant took the stand in our joint trial” and
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““Error” Due Process of Law” for “[w]rhen the trial judge allowed the state to introduce detailed
evidence of past act’s(sic) and bad act’s(sic) crimes those post act’s(sic) were either irrelevant;
prejudicial and the effect of the evidence outweighed it’s probative value.” The State filed its Retumn
and Memorandum of Law in Support of Motion for Summary Judgment on January 14, 2013. On
July 24, 2013, the Honorable Joseph R MéCrorey issued a Report and Recommendation :
recommended the State’s Motion for Summary Judgment be granted. On August 19, 2013, the
- Honorable Cameron M. Currje issued an order, adopting the Report and Recommendation and |
dismissing the petition with prejudice. Judge Currie’s order also denjed acertificate of appealability.
The Applicant then appealed this ruling to the United States Court of Appeals for the Fourth Circuit.
The Fourth Circuit denied appealability on November 26, 2013.

In his current application for PCR, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:

I. “Ineffective Assistance of Counsel on Bruton”

2. “Ineffective ruleing(sic) of trial judge on Bruton issue”
3. “Due Process of law on Lyle’s(sic) issue”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court finds that the current application for post-conviction relief must be summarily
dismissed because the doctrine of res Judicata bars the Applicant's claims. Res Judicata prohibits
subsequent actions by the same parties on the same issues. Bell v. Bennett, 307 S.C. 286,414 S.E.2d

786 (Ct. App. 1992). A final Jjudgment on the merits in a prior action bars subsequent consideration

of those issues in a new action. Foranv. USAA Casualty Ins. Co.,311 S.C. 189, 427 S.E2d918 (Ct.

App. 1993). Res judicata also bars any issues that could have been raised in the former action. Id.
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The Applicant had a ful] opportunity to litigate al| allegations regarding ineffective assistance'
of counsel in his 2003 PCR action and in his pending Federal Habeas Corpus action. The public
interest in finality of judgments requires that litigation must eventually come to an end. Pursuant to,,;
Rule 12(b)(6), SCRCP, the Court summarily dismisses these claims as barred by res judicata.

This Court also finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to his prior application for post-conviction vrelief. S.C.Code Ann.
§17-27-90 provides that:

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are disfavored and the burden is on Applicant to establish that any
new ground raised in a subsequent application could not have been raised by him in a previous

application. Foxworth v, State. 275 S.C. 615,274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448,409

S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S:C. 157, 420 S.E.2d 834 (1992).

| This Court finds that the current allegations were or could have been raised in the
proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code § 17-27-90. The Applicant has failed to
establish sufficient reason why he_could not have raised his current allegations in his previous

application for post-conviction relief; therefore, he has failed to meet the burden imposed upon him.
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Land v. State, 274 S.C. 243,262 S.E.2d 735 (1980); Aice v. State, 409 S.E.24 392 (1991); Amold v.

State/Plath v. State, 420 S.E.2d 834 (1992).

This Court additionally finds that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Convictionv‘
Procedure Act. S.C. Code Ann. §17-27-10t0-160. S.C. Code Ann, §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgement of conviction or within
one year after the sending of the remittitur to the lower court from an
appeal or the filing of the final decision upon an appeal, whichever is
later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all '
applications filed after July 1, 1996, Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The
Applicant was convicted of the offense(s) he challenges in this Application on September 23, 2005.
The Remittitur after the Applicant’s unsuccessful appeal was issued on April 27, 2009. Therefore, -
the Applicant had to file his application by April 28, 2010. This Application was filed on May 5,
2014, which was well after the statutory filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). Inaddition, S.C. Code Ann. § 17-27-70(c) (1985) authofizes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of
law." Therefore, this Court finds that the application for post-conviction relief is summarily

dismissed for failure to file within the time mandated by statute, for being successive and for being

barred by res judicata.

f{
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CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application wnh
prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should
not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shall file any.
reasons he may have with the York County Clerk of Court and shall serve opposing counsel at the’
following address: -
Office of the Attomney General
Attn: J. Rutledge Johnson, Esquire

P.O. Box 11549
Columbia, South Carolina 29211

AND IT IS SO ORDERED this 22 “day of@a«%’ 20/

- . =
" - = S R
Sixteenth Judicial Circuit

7@—— , South Carolina
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