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COUNTY OF  CHEROKEE Z 5 md
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Robert Holland KOON, The STATE of South Carglina,, <& '~ =1
o 3 =S =

Petitioner Respondent Moo Lo m

Attorney for : ﬁPlaim:iff ¢ [JRefendant
Submitted by: Court O o

[J Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.
ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),

SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; (] Bankruptcy;
(] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

OJ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BQOX):

0 0 X O

[ Affirmed; [J Reversed; [] Remanded; {X] Other Magistrate is directed to supplement the
record on appeal.

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This matter came before the Court on Petitioner's request for leave to file a successive application seeking
post-conviction relief relating to a conviction and sentence on indictment 98-GS-11-650. Petitioner has previously
filed four applications seeking post-conviction relief from this conviction and sentence. Three were the subject of
evidentiary hearings, rulings made, and relief denied after exhaustion of appellate review. The fourth was found to
be procedurally barred and the petitioner made subject to a Maxton order. The petitioner is subject to a Maxton
order prohibiting the filing of any petition unless accompanied by (1) the appropriate filing fee and (2) his affidavit
certifying that the petition is made in good faith and the issues raised are not frivolous. The petitioner has mailed to
the clerk for filing documents entitled (1) "Pro Se PCR, with notarized affidavit", (2) "Maxton Affidavit of Good
Faith”, (3) "Request For A Hearing Upon Motion to Appoint Counsel", (4) "Motion to Recuse J. Mark Hayes II,
Judge", and (5) "Brief In Support of Post-Conviction Relief". Included with the documents is a check on the account
of Harry Lovelace in the amount of $25.00.

In the present application the petitioner makes conclusory allegations that the judge and jurors in his trial
engaged in misconduct for their failure to disclose and/or concealment of masonic membership and, as to some,
affiliation in the same masonic lodge as others. From his brief it is apparent that the petitioner believed at the time of
his trial that some of the witnesses were masons and suspected a masonic connection between them and some
number of jurors. Petitioner has failed to make a prima facie showing of reliability or credibility of this information
by affidavit of a person other than himself or otherwise and has further failed to make a prima facie showing that the
discovery of such information could not have been ascertained by the exercise of due diligence within one year of




the filing of the final decision upon the appeal when a writ of certiorari was denied by the Supreme Court on April

5, 2001.
This Court therefore finds that the petitioner has failed to make a prima facie showing that; his request for

leave to file a fifth application for post-conviction relief has merit and therefore not frivolous; his application is
timely and within the statute of limitations and therefore has merit and not frivolous; and he has further failed to

comply with the Maxton order by failing to submit the required filing fees with his documents..
Petitioner's request for leave to file a fifth successive application for post-conviction relief is therefore

denied.

ORDER INFORMATION

This order [X] ends [[] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below. (%

Judgment in Favor of Judgment Against | Judgment AmountTo be.
(List name(s) below) (List name(s) below) (List dmourt(d) below)
[ ) [
$ T 5 9mm
S P Eao
= o o=
5 = 1ae
= 9 = oo
5 g ~ Z25
If applicable, describe the property, including tax map information and address, referenced in tc}/l(f afdg.
= =
(@p] o

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the

clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.
J. Derham Cole 2053 02/05/15
Judge Code Date

Circuit Court J@ ~

This judgment was entered on the(g“%ay Febw&"j , 201 and a copy mailed first class or
placed in the appropriate attorney’s box on this U% day offeb ,2015S _to aitorneys of record or

to parties (when appearing pro se) as follows:

For Clerk of Court Office Use Only

Suzanne H. White

Robert Holland Koon, SCDCH# 00227826

Office of the Attorney General

Lieber Correctional Institution

Post Office Box 205 Post Office Box 11549

Ridgeville, South Carolina 29475 Columbia, South Carolina 29211
ATTORNEY(S) FOR RESPONDENT

PETITIONER appearing pro se




JUSTICE KITTREDGE: Petitioner John Curtis McCoy appeals the summary
dismissal of his second post-conviction relief (PCR) application, which alleged
recently discovered juror misconduct, on the grounds it was successive, untimely,
and failed to prove a newly discovered evidence claim. We reverse and remand
this matter for an evidentiary hearing. Further, for the benefit of the bench and the
bar, we clarify the proper legal standard for claims involving juror misconduct.

L.

Petitioner was indicted for first-degree burglary and assault and battery with intent
to kill. Petitioner's case was called to trial on June 14, 2005. During voir dire, at
defense counsel's request, the trial judge asked the potential jurors if they were
related by blood or marriage to any person employed in the Seventh Circuit
Solicitor's office. Seven potential jurors responded affirmatively; however, Juror
84, who ultimately served on the final jury panel, did not respond or disclose that
her cousin was married to the Seventh Circuit Solicitor. The defense exercised
only four of its ten peremptory strikes during the jury selection process. At the
conclusion of his trial, Petitioner was convicted of both offenses.

Following the dismissal of his direct appeal and first PCR application, Petitioner
reviewed a fellow inmate's case in November 2009 and discovered the inmate's
trial took place the day after Petitioner's. The inmate's trial was before a different
trial judge but in the same courthouse. During voir dire for the inmate's trial, Juror
84—the same juror who served on the final panel in Petitioner's trial—advised the
court that her cousin was married to the Seventh Circuit Solicitor.

A few days after making this discovery, Petitioner filed his second PCR
application, arguing he was denied his Sixth Amendment right to a trial by an
impartial and objective jury. In support of his claim, Petitioner submitted an
excerpt of the voir dire transcript wherein Juror 84 revealed her relationship to the
Solicitor and a copy of defense counsel's requested voir dire froin his own trial,
which included the specific question to which Juror 84 failed to respond.
Petitioner argued that Juror 84's concealment deprived him of information material
to his intelligent use of peremptory challenges, which, in turn, deprived him of his
constitutional right to trial by an impartial jury. Petitioner averred that, if he had
been aware of the juror's relationship to the Solicitor at trial, his use of peremptory
challenges would have been different. Petitioner further-argued he could not have
previously raised this issue because the juror's concealment of her relationship to



the Solicitor, in and of itself, rendered the information unavailable to him until four
years after trial when he discovered the information in a fellow inmate's case file.
As noted, this occurred after both his direct appeal and first PCR application were
dismissed. Petitioner further contended his claim fell within the "discovery rule”
exception to the one-year limitation period and was therefore timely.

The State filed a motion to dismiss Petitioner's PCR application, arguing it was
successive and barred by the statute of limitations. Regarding successiveness, the
State claimed Petitioner failed to present sufficient reason why he could not have
raised the current allegations in his previous PCR application. Further, the State
contended the application was untimely because it was not filed within the one-
year limitation period applicable to PCR actions. The State also contended
Petitioner's claim "that he has discovered evidence that he was not tried by a fair
and impartial jury lack[ed] merit" because Petitioner failed to provide any
corroborating information or demonstrate how his allegations satisfied the five-
pronged test for newly discovered evidence.'

The PCR judge granted the State's motion for summary dismissal, finding
Petitioner's claim was untimely because it was not filed within one year of trial.
The PCR judge also found Petitioner's claim was successive because it could have
been raised in his first PCR application and failed to prove a claim based on newly
discovered evidence. Specifically, the PCR judge found that, because Petitioner
failed to "offer any detail as to how this information would have affected his trial
had it been known at that time, or how and when it was discovered," Petitioner

' See, e.g., Clark v. Staté, 315 S.C. 385, 434 S.E.2d 266 (1993). Clark provides:

To obtain a new trial based on after discovered evidence, the party
must show that the evidence:
(1) would probably change the result if a new trial is had,

(2) has been discovered since trial;

(3) could not have been discovered before trial;

(4) is material to the issue of guilt or innocence; and
(5) is not merely cumulative or impeaching.

Id. at 387-88, 434 S.E.2d at 267 (citing Hayden v. State, 278 S.C. 610,299 S.E.2d
854 (1983)).



failed to establish "sufficient reason" why the current allegations could not have
been raised in his previous PCR application. We granted certiorari to review the
PCR judge's summary dismissal of Petitioner's claim.

II.
A.

Petitioner argues his second PCR application should not have been summarily
dismissed and asks this Court to reverse and remand this matter for a hearing. We
find summary dismissal was error because genuine issues of material fact exist as
to whether Petitioner's claim is successive or barred by the statute of limitations.

A PCR application ordinarily must be filed within one year after a conviction or, if
a direct appeal is taken, one year after the remittitur is sent to the trial court. S.C.
Code Ann. § 17-27-45(A) (2003). However, section 17-27-45(C) provides that if a
PCR applicant discovers "material facts not previously presented and heard that
require[] vacation of [his] conviction or sentence," he may file a PCR application
"within one year after the date of actual discovery . . . or after the date when the
facts could have been ascertained by the exercise of reasonable diligence."

A PCR applicant must allege all available grounds for relief in his original
application; any ground not raised in the original application may not be the basis
for subsequent applications unless the court finds a ground for relief asserted
which, for sufficient reason, was not raised in the original application. S.C. Code
Ann. § 17-27-90.

"The [PCR] court may grant a motion by either party for summary disposition of
the [PCR] application when . . . there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of law." S.C. Code Ann. § 17-27-
70(c). When considering the State's motion for summary dismissal, where no
evidentiary hearing has been held, the PCR judge must assume facts presented by
the applicant are true and view those facts in the light most favorable to the
applicant. Leamon v. State, 363 S.C. 432,434,611 S.E.2d 494, 495 (2005) (citing
S.C. Code Ann. § 17-27-80). Where an applicant alleges facts that would establish
an exception to either the statute of limitations or the prohibition against successive



PCR applications and those facts are not conclusively refuted by the record before
the PCR court, a question of fact is raised which can only be resolved by a hearing.
Cf Delaney v. State, 269 S.C. 555, 556,238 S.E.2d 679, 679 (1977).

As to the timeliness issue, we conclude the PCR judge misconstrued section 17-27-
45(A) in finding Petitioner was required to file his claim within one year after his
trial, rather than one year after the remittitur was sent from his direct appeal. The
time limitation in § 17-27-45(A) provides that, where a defendant appeals his
conviction (as Petitioner did), the one-year period begins the date the remittitur is
sent by the appellate court—not the date of conviction. Further, the PCR judge
apparently overlooked the discovery rule in section 17-27-45(C), which allows one
year after the discovery of "material facts not previously presented and heard that
require[] vacation of the conviction or sentence” to file a PCR application.
Petitioner argued he did not discover the juror's misconduct until November 2009,
and he promptly filed his second PCR application after making that discovery.
Because Petitioner's claim that he is entitled to the benefit of the discovery rule is
not conclusively refuted by the record, the PCR judge erred by summarily
dismissing Petitioner's claim.

We also find a genuine issue of fact exists as to whether Petitioner's claim is
successive under section 17-27-90, which permits an applicant to file a subsequent
PCR application only if the applicant demonstrates a sufficient reason why the
claims asserted therein were not asserted previously. Petitioner avers he has
demonstrated sufficient reason why his claim was not included in his first PCR
application in that the juror's misconduct was not discovered until after his first
PCR application was dismissed. However, the State contends the juror's
misconduct could have been discovered earlier through the exercise of due
diligence and, therefore, Petitioner has failed to state a "sufficient reason." Based
on this factual dispute, a hearing is necessary to resolve this critical issue.

Although Petitioner's PCR claim may ultimately prove to be untimely, successive,
or perhaps unsuccessful on the merits, the PCR judge erred in granting the State's
motion for summary dismissal because genuine issues of material fact exist as to
whether Petitioner's PCR claim is successive or untimely. See Leamon, 363 S.C. at
434,611 S.E.2d at 495 (citing S.C. Code Ann. § 17-27-70(b)-(c)) (noting summary
dismissal of a PCR application without a hearing is appropriate only when it is
apparent on the face of the application that (1) there is no need for a hearing to
develop any facts and (2).the applicant is not entitled to relief).



B.

For the benefit of the bench and bar, we address the frequent but erroneous
application of the standard newly discovered evidence framework in summarily
dismissing PCR claims involving juror misconduct. Where a PCR applicant
alleges juror misconduct, we reject application of the Clark five-pronged newly
discovered evidence standard, as it does not lend itself to properly evaluating a
claim of juror misconduct. In addition, the Clark framework is not conducive for
determining whether a PCR applicant is entitled to a hearing where intentional
juror concealment is alleged.

The standard test governing newly discovered evidence is properly applied when
relief is sought based on evidence discovered post-trial that is material to the
accused's guilt or innocence. See, e.g., State v. South, 310 S.C. 504, 507, 427
S.E.2d 666, 668 (1993) (noting that to obtain a new trial based on newly
discovered evidence, the evidence must be material to the issue of guilt or
innocence). However, juror misconduct discovered post-trial is not properly
considered "newly discovered evidence"; rather, it is a separate basis for a new
trial. See, e.g., State v. Sheppard, 582 A.2d 116, 118 (Vt. 1990) (noting evidence
of juror misconduct is not properly considered newly discovered evidence because
it has no bearing on the issue of innocence or guilt and does not concern the
substance of the State's case or an accused's defense).

Because juror misconduct is a separate basis for a new trial, it is governed by a
separate standard. Provided a claim is timely raised, a new tral is warranted on the
basis of juror misconduct if it is shown that (1) the juror intentionally concealed
information; and (2) the information concealed would have supported a challenge
for cause or would have been a material factor in the use of the party's peremptory
challenges. See State v. Woods, 345 S.C. 583, 587-89, 550 S.E.2d 282, 284 (2001)
(finding that a juror's intentional failure to disclose a relationship gives rise to an
inference of bias and rejecting the State's argument that a new trial should be
warranted only where an individual shows he was prejudiced by the juror's failure
to disclose information); State v. Kelly, 331 S.C. 132, 145-46, 502 S E.2d 99, 106-
07 (1998) (recognizing that trial judges and attorneys cannot fulfill their duty to
screen out biased jurors without accurate information and finding that the first
inquiry 1n the juror disqualification analysis is whether the juror intentionally
concealed information during voir dire). Further, evaluating the merits of a juror



misconduct claim is a fact-intensive inquiry, which is most appropriately
conducted after a hearing. See State v. Sparkman, 358 S.C. 491, 496, 596 S.E.2d
375, 377 (2004) ("Whether a juror's failure to respond [during voir dire] is
intentional is a fact intensive determination that must be made on a case-by-case
basis.").

Therefore, in the context of PCR allegations involving juror misconduct, the
standard five-pronged newly discovered evidence test, as set forth in Clark, has no
application and should not be used as the basis for summary dismissal. Rather,
juror concealment claims are governed by the analysis set forth in Woods, and such
case-by-case determinations are most appropriately made after a hearing, which
allows the factual circumstances to be more fully developed.

IIL

For the reasons stated above, we find the PCR judge erred in summarily dismissing
Petitioner's application because genuine issues of materal fact exist as to whether
his claim is successive or time-barred. Thus, we reverse the dismissal of
Petitioner's second PCR application and remand the matter for a hearing. If, upon
remand, the court determines Petitioner's claim is not untimely or successive, the
court shall consider the merits of the second PCR application. |

REVERSED AND REMANDED.
TOAL, C.J., PLEICONES, BEATTY and HEARN, JJ., concur.



AFFIDAVIT

|, Harry M. Lovelace, hereby give the following statement freely and voluntarily that is true and correct,

under oath:

On the afternoon of May 12, 2014, | went to the Cherokee County Clerk of Court’s office and attempted
to submit a PCR filing on behalf of Robert H. Koon and pay the filing fee. | was advised by one of the
office staff that | could not file the petition as Mr. Koon had been “banned” from filing any documents
directly with the Clerk of Court’s office; that any filings from Mr. Koon -must be submitted directly to
Judge J. Mark Hayes. The PCR filing in question made allegations of judicial improprieties from Judge
Hayes, so | felt a conflict of interest may result. Nevertheless, | then mailed the documents to Judge
Hayes and later received a letter from him dated May 22, 2014 in which he stated that he had
forwarded the information to the Chief Administrative Judge for the Common Pleas Court (attached).

| request to be provided with a copy of the court ruling that prohibits Mr. Koon from filing any legal
documents directly though the Cherokee County Clerk of Courts office.

Further AFFIDAVIT sayeth not
-
e

Harry M Lovelace Daytime Phone: 864-838-1381

Sworn and Subscribed to me on this 9th day of June, 2014.
My Commission expires:

Sl B Aﬁw‘w‘z,((,u [[- 45 Q07

Notary Public




State of South Carolina
Crirvcuit Court Judae, dt-Large, Seat 5

J. MARK HAYES, II 180 MAGNOLIA STREET, 2ND FLOOR
JUDGE SPARTANBURG, SOUTH CAROLINA 29308
- TELEPHONE: (864) 562-4144
FAX: (864) 562-4142
E-MAIL: mhayesj@sccourts.org

May 22, 2014

Harry Lovelace
Post Office Box 71
Gaffney, South Carolina 29342

Re: Robert Holland Koon

Dear Mr. Lovelace:

Please be advised that your May 20, 2014 letter to me and the attachments thereto
have been forwarded onto the Chief Administrative Judge for the Common Pleas Court.

4

Respectfully, , .-~

N

&

. J. Mark Hayes, I

[

JMHII/smw

CC: Honorable Derham Cole w/enclosures



includes an applicant’s nght to appeal the denial of 4 post-conviction relief application, and the right to

assistance of counsel in that appeal. Matthews v. Evag, 105 F.3d 907,916 (1997), Gamble v. State, 298

S.C 176,379 S.E.2d 118, 119 (1989), Odom v. Suate, 337 5.C. 256,523 S.E.2d 753 (1999).

The Applicant has filed six (6) PCR Applications on his 1998 convictions. Of the three (3) final
Orders of Dismissal, the Applicant has appealed one (1) of them.* A new application was filed on
January 3, 2008. "The Applicant has had his full bite on that convicuon, ‘The Applicant has also
tiled seven (7) PCR Applications on the 1986 conviction alone and he has appealed the dismissals of
those Applications five (3) times. One is currently pending in the lower court.

REMEDY

a. Filing Fee

Due to the repetitive and frivolous nature of Applicant’s numerous applications, the Court
directs the Cherokee County Clerk of Court not to accept any further PCR applications from the

Applicant unless he pays the normal filing fee genenlly required for the filing of 1 summons and

- . -
complaint. The United States Supreme Court has denied litigants who have filed repetitive, frivolous

pm—c‘hc nght 1o proceed in fomm pauperss, resulting in the liigants having to pay the required filing
fee wath that Count. In re Whitaker, 513 U.S. l,. L158.C. 2, 130 LEd.2d t (1994); [n re Anderson, 511
LS. 364, 114 S.Cu 1606, 128 L.Ed.2d 332 (1994); In_re Demos, 500 US. 16, 111 S.Cr. 1369, 114
L.2d.2d 20 (1991); In re Sindram, 498 US. 177, 111 S.Cu 596, 112 LEd.2d 399 (1991): In re

McDonald, 489 US. 180, 109 S.Ct. 993, 123 L.Ed.2d 158 (1989).

this Court also requures the Applicant 1o pay the normal civil tiling fee tor anv subsequent

mouons Hiled in the case. This includes a tiling fee tor leuers which include arguments for the Cout

“he Stare appealed the Court's finding in State v. Koon, (04-CD-11-214). Sce entry "L
helow,

|4



to consider.

Documents submutted to the Clerk's Office which are not accompanied by the proper filing fee
will be returmed to the Applicant.

b Nowrizad A ffulaut

This Court requires the Applicant té provide a properly notarized affidavit cenifying that the

Applicant believes in good faith that the matter rmised is not frivolous in any further PCR applications.

[nlnre Theron Maxton, 325 S.C. 3,478 S.E.2d 679 (1996), the South Carolina Supreme Court required
Maxton, who had filed numerous meritless petitions with the Court, to pay a hiling fee and accompany
any future filings with a properly notanized affidavit by Maxton centifying that he in good faith believed
that the matters he was raising were non-frivolous and proper tor the Count to consider. [d. Orher

courts have required that the abusive litigant file an affidavic certif ying that he believes the petition raises

anonginal clum oris non-frivolous before accepting filings from the ligant. [nthe Mauerof Verdone,

73 1.3d 669 (7th Cir.1995); Abdul- Akbar v. Watson, 901 F.2d 329 (3d Cir.1990); Green v. Warden, 699

F.2d 364 (7th Cir), an. demed, 461 U.S. 960, 103 S.Ce. 2436,77 L.Ed.2d 1321 (1983).

Once the Applicant submits an Application that is accompanied by the required tiling fee and
A notanzed attidavit, this Count directs the Clerk’s office to submit the Applicaton 1o the Chiet
Admuinistrative Judge before filing. The Administrative Judge will then make a finding on whether the
issues rased inthe Application are non-favolous and proper for the Count to consider. If the
Administratve judge finds the Application proper, it will then be submitted 1o the Clerk's office for
fiing. No Application would be filed without a proper finding from the Chief Adminisuatve Judge.

¢ Puourhoe

Each application will be assigned its own civil action number. When the Clerk’s oifice receives

mappheanion, it will be filed as customary PCR filing procedure. The Clerk's office wall then ronvard
P ) gp



it to the Chief Administrative Judge for the Seventh Judicial Circuit. The Chief Administrative Judge
will make a ruling on whether the issues raised in the Application are non-frivolous, are not untimely
or barred as successive, and proper for the Court to consider.

The Applicant must provide with his Application an explanation as o why it is not barred as
successive or being untimely under the statute of limitations. This explanation must contain sufficient
facts, arguments and citation to legal authority to show that there is an arguable allegation that is not
barred as successive or untimely, and is not based on mere speculation or unfounded accusations. [f

the Applicant fails to make a sufficient showing, the Application will be summanly dismissed by wntien

order of the Chief Administrative Judge.

No respé;se is required from the State unless the Chief Administrative Judge makes a finding
that the Applicant made a sufficient showing. The State will then treat the Application as is customary
with all PCR applications. The State does not waive the right to raise defenses of untimeliness and
successive at a tuture hearng.

d Proaxboal Hiswory Quiline

\When t'oma§dirlg the Application 1o the Chief Administrative Judge, the Clerk’s Office should
include a document explaining the procedural history of the Applicant.  This document is to be
mamntaincd by the State. After the Chief Administrative Judge makes a finding by written order, the
Clerk’s office will forward this Order to the State. The State will then update the procedural history
document and torward it back 1o the Clerk’s Office.

This Court also wams the Applicant that the PCR court has the authority to issue Rule 11
sancuons against a post-conviction applicant pursuant to the South Carolina Rules of Civil Procedure.
Rule 11 provides: “'The signature of an attomey or party [on a pleading, motion, or other paper]

constitutes a certiticate by him that he has read the pleading, motion or other paper: that to he best ot



his knowledge, information and belief there s a good ground to support it; and that it is not interposed
fordelay. [f a pleading, motion or other paper s signed in violation of this Rule, the court...may impose
upon the person who signed it, a represented party, or both, an appropriate sanction.” Hiott v. State,
3755.C. 354,652 S.E.2d 436 (S.C. App. 2008)
IV. CONCLUSION
The Applicant’s allegations and accusations have become increasingly frivolous and meritless.
His only successes have been to vacate one of his four burglary, second-degree charges,” and 4 re-
sentencing which was later overturmed by the Supreme Court.* Each case is accompanied with constant
lerters from the Applicant, many times when he is represented by counsel, to the Judges, the Clerk’s
Oftice, and the State. There are continued requests to be heard out of turn, to recuse Judges, to recuse
Assistant Attorney Generals, and general accusations of bias and conspiracy. The r‘\pplicaﬁt continues
to waste the time and resources of the Cherokee County Clerk of Court’s Office, the Chief
Administrative and Presiding Judges in the Seventh Circuit, the South Carolina Artormey Genenal's
Office, numerous appointed artomeys of the Cherokee and Spantanburg County and surrounding Bars,
Court Personnel, and the South Carolina Supreme Court.
I'T ISTHEREFORE ORDERED:
For these reasons, this Court orders the following:
L. The Clerk of Court is directed to refuse to accept further petitions and
applications from the Applicant asking the Court to entertain matters

unless he pays a filing tee generally required for filing motions and
pettions with this Court.

-

2 The Applicant is prohibited from filing any legal actions in anv

Koon v, State, 00-CP-11-623. 'This vacated sentence s now inconsistent with the Court's
new ruling in Gentry 363 S.CC 93, 610 S.E.2d 494 (2005). See entrv “L™ above.

aoon v. State, (C4-CD- 1 [-214). See enury “N™ above.

{7



jurisdiction in South Carolina withour submitting the requisite filing
fees” and providing a properly notarized affidavit certfying that the
Applicant believes in good faith that the matter raised is not frivolous.

The requisite filing fee must also be submitted with any subsequent
filings.

Any Applications submitted with properly notanzed affidavits be
submitted to the Chief Administrative Judge with the procedural history
document to make a finding on whether the allegations are non-
frivolous and proper for the Court before they are filed; and

The Clerk of Courts should be instructed to retum all documents that
do not comply with this order.

AND IT IS SOORDERED this S dayof { l“qg!ﬁﬁ -, 20

. . N

J-MARK HAYES, 11
Presiding Judge
Seventh Judicial Circuit

, South Carolina. .

(e ﬂ»w\/“

P
g

S.C. Code Ann. §8-21-310(11)(a) (Supp. 2004)

'
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McCoy v. State, 401 S.C. 363, 737 S.E.2d 623 (2013): Standard for New

Trial Motion based on Juror Concealment.

When a PCR applicant alleges juror misconduct (by concealment), the
five-pronged newly discovered evidence standard from Clark v. State, 315
S.C. 385,434 S.E.2d 266 (1993), is not the standard to be used. Instead,

as set forth in State v. Woods, 345 S.C. 583, 550 S.E.2d 282 (2001), the
analysis to be used in determining whether a new trial should be granted
because of juror concealment of information is whether (1) the juror
intentionally concealed information; and (2) the information concealed
would have supported a challenge for cause or would have been a material
factor in the use of the party's peremptory challenges. The Court noted that
“evaluating the merits of a juror misconduct claim is a fact-intensive

inquiry, which is most appropriately conducted after 3 hearing.” McCoy,
401S.C. at 371, 737 S.E.2d at 628.
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LAW (i Sug fartT

Y ——

The Sixth Amendment of the United States Constitution

yuarantees a criminal - defendant the right to trial by an
impartial jury. The right to a trial by an impartial jury lies at

the very heart of due process. 1irvin v. Dowd, 366 U.S. 717,

721-722, 81 S.Ct. 1639, 1641-1642, 6 L.Ed.2d 751 (1961). "[our
common-law heritage, our Constitution, and  our experience in
applying tnat Constitution have committed us irrevocably to the
position that the criminal trial has one well-defined purpose--to
provide a fair and reliable determination of guilt." Estes v.
Texas, 381 U.s. 532, 565, 85 s5.Ct. 1628, 1644, 14 L.Ed.2d 543
(1965) (Warren, C.J., with whom Douglas and Goldbery, JJ.,

Joined, concurring). That purpose simply cannot be achieved if

I

the jury's deliberations are tainted by bias and prejudice.

Therefore, a defendant is entitled to a jury that will decide the
charge according to the evidence presented in court and a jury

o
that islfree of outside influences(’étate v. Kelly, 331 s.C. 132,

502 S.E.2d 99 (1998).

-The United States Supreme Court requires that a jury's

) S . ; S . .
verdict be based on evidence received in open court, not from

outside sources. sSheppard v. Maxwell, 384 U.s. 333, 351, 86 s.Ct

L3507, 1516, le iL.id.2d 500, 613 (1965). Trail courts nave pean

required to protect jurors and thelir deliberations from outside

tntluences that threaten to taint the verdict. 3tate v Salters
. 7

273 5000 30L, 257 5.8.2d 502 (L979).

//
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State of Soutlh Carolina
Civcuit Court Judge, At-Large, Seat 5

J. MARK HAYES, It ’ 180 MAGNOLIA STREET, 2ND FLOOR
JUDGE SPARTANBURG, SOUTH CAROLINA 29306
TELEPHONE: (864) 562-4144
FAX: (864) 562-4142
E-MAIL: mhayesij@sccourts.org

April 30, 2014

Robert Koon, #00227826
Lieber Correctional Institution
Post Office Box 205
Ridgeville, SC 29475

Dear Mr. Koon:

I have reviewed six (6) recent mailings received in my office which were made by you.
According to the documents or the envelopes, they are dated April 7, 2014, April 11,
2014, two of them dated April 14, 2014, April 15, 2014, and April 17, 2014.

In general, all of these documents relate your desire to collaterally challenge your prior
conviction due tg-jury misconduct? My belief continues to be that all of these documents
are subject to the prior order restricting the filing of documents you can make with the
Cherokee County Clerk of Court. According to the Order, your filing |s(resfr|cted based
on a finding that your prior filings had become repetitive and abu$ivé 1o the fair
administration of justice.

Even though | am no longer the Administrative Judge, my desire is to make you aware
of my position since you continue to direct correspondence to me about your desire to
once again collaterally challenge your prior conviction. | also write this letter to you
because at least one of your letters was directed to Judge Couch, who is the
Administrative Judge for the General Sessions docket and who has recused himself
from your cases, and because Judge Couch has asked me to handle your cases for
him. T T

-

From the various documents you have sent to me, | also note that you have written to
Judge Cole on these matters since he, as | told you previously, now serves as the
Administrative Judge for the Common Pleas docket. This letter is not meant to affect
any decision that will be made by Judge Cole or has been made by him concerning your
request to file for another collateral review of your conviction.

| also note from your papers that you request that | recuse myself from your case. You
characterize a prior decision | made as acting in complicity with a solicitor and a prior
lawyer appointed to represent you as hiding the whereabouts of a detective. You also
claim that | and the clerk of court are acting together in a form of retaliation against you:
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that | do not have the. authority to instruct the clerk of court to not accept your
documents for filing; that | violate my oath because | am so biased and poisoned
against you; you challenge the relationship 1 have with the clerk of court as
unprofessional; and assert, among other things, that Cherokee County is run by Masons:
and the K.K.K. Based on these and the other assertions listed in recusal request, |
cannot grant your request. My belief is that a judge should only recuse himself when he
has gained knowledge of facts outside of his official role as a judge. | am not aware that
Cherokee County is run by the Masons or the K.K.K. and all other assertions against
me, even if characterizations are true, all arose from my official acts as a judge.
Moreover, presently there is no case assigned to me that involves you. In the event a
case is subsequently assigned to me that does involve you, | will be glad to entertain a
renewal of your recusal request if you desire, at that time, to present it to me.

A suggestion | have for you is to stop writing to me or Judge Couch about your desire to
have a collateral review of your criminal conviction. Additionally, if you disagree with a
decision | have made, you may also consider having a higher court review any such
decision for error on my part.

Since | am of the belief you have sent a request to Judge Cole in his capacity as the
Administrative Judge for the Common Pleas docket to grant your request to file
additional documents with the clerk's office, this correspondence to you will not be
shared with him.

in advance thank you for your cooperation and attention.

Respectutly / 7/ /'
94/
\\\j/ / 4 / / y/

,‘/‘ [’ /

/

J. Mark Hayes, |
CC: Judge Roger Couch
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