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The énutb Carolina Court of Appeals

JENNY ABBOTT KITCHINGS . POST OFFICE BOX 11629

CLERK COLUMBIA, SOUTH CAROLINA 29211
V. CLAIRE ALLEM 10i5 SUMTER STREET

COLUMBIA, SOUTH CAROLINA 29203

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
WWW . SCCOurts.org

DEPUTY CLERK

November 22, 2013

Herbert Smuaiis, 258624

Lee Correctional Institution

990 Wisacky Hwy -
Bishopville, SC 29010

Dear Mr. Smalls:

We are in receipt of your letter dated November 16, 2013. A notice of appeal has
not been filed with this Court. Your attorney would be the one responsible for
filing and sending a notice of appeal. If you have any inquiries about filing a

notice of appeal, please contact your attorney.

Very truly yours,

V Choi Ol Rt

CLERK

EXHIBIT [ B )




The South Carolina Court of Appeals

The State, Respondent

V.
Herbert Smalls, -‘ - Appellant. 2 o =
2F =2
- N - — = .
NI
The Honorable Roger M. Young N o .
Charleston County ' N Z - [T
Trial Court Case No. 2007-GS-10-13708 z o~ 3
2T ™ .
=] ,
S o

REMITTITUR

No Petxtlon for Remstatement havmg been ﬁled in the above matter since issuance of this
1 L - . ..

Court's Order dated October 14,201 O

ITIS SO ORDERED that the above appeal be and hereby is remltted to the Clerk of Court for

Charleston County

J OHN CANNON FEW, CHIEF JUDGE

BY/%«L%W

Clérk ! i

Columbla, South Carolina
Original to: The Honorable Julie Armstrong o - -
cc: Chief Appellate Defender Robert M. Dudek
©" . David Mickael Holton; ‘Esquire -
~ Assistant Deputy Attorney General Salley Ww. Elllott
b The‘Hoénorable Julie 7. "Armstrohg o R R

'

Ezumn’;—§ y
\\*é&\ a. N




The South Carolina Court of Appeals

The State, Respondent

Herbert Smalls, Appellant.

The Honorable Roger M. Young
i Charleston County
Trial Court Case No. 2007-GS-10-13708

ORDER

Appellant is atiempting to appeal from a guilty plea. Pursuant to Rule 203(d)(1)(B)(1v),
SCACR, Appellant is to provide a written explanation showing that there is an issue which can
be reviewed on appeal. In this case, Appellant argues his sentence of forty years' imprisonment
for murder \A;as not permitted by the statute in effect at the time of the shooting because section
16-3-20 requires a life sentence or thirty years' imprisonment. However, Appellanf did not raise

this issue to the sentencing judge to rule on the question. Because of counsel's failure to follow

T e

thls basic step, the questlon 1s not preserved. Accordingly, the appeal is dismissed.

AND IT IS SO ORDERED. jz ;; ; i

Columbia, South Carolina | F E L E B

EXHIBIT [ C ], page 2 of 3




0 AUG 13 AR '®  INTHE COURT OF APPEALS
JULIE J. ARMST ROMG

CLERK oF COURT
APPEAL FROM CHARLESTON COUNTY
BY — Court of General Sessions

The Honorable Roger M. Young, Presiding Judge

CASE NO.: 2007-GS-10-13708
 Warrant Numbers: F-969628
Charges: Murder

STATE OF SOUTH CAROLINA, RESPONDENT

VS.

HERBERT ANTONIO SMALLS, APPELLANT

NOTICE OF APPEAL

Defendant appeals from the convicﬁoh and the sentence of the Honorable Roger M.
Young, Judge, Ninth Judicia! Circuit, dated August 2, 2010, following his guilty plea to

the charge of Murder. Wﬁ

“David M. Holton
Attorney for Defendant-} ellant
PO Box 30684 ’
Charieston, SC 264!7-0684
(843) 225-167G

Other counse! of record are:

Greg Voigt, Assistant Solicitor

Office of the Solicitor, Ninth Judicial Circuit
O.T. Wallace County Office Building

101 Meeting Street

Charleston, SC 29401

(843) 958-1900
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' STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
) -
) -2013-CP-10-5276
Herbert Smalls, #258624, ) : (
) % o
. L en
Applicant, ) y ‘,'_}7.
) Voo :;
V. ) CONDITIONAL ORDER OF )
. ) DISMISSAL
| ) L S L
State of South Carolina, ) LT @
) Y
Respondent. ) '
' )

Thls matter is before the Court by way of an applrcatlon for post-conviction relief filed
September 10, 2013. The Respondent filed its Return,
L.
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applrcant was
indicted at the December 2007 term of the Charleston County Grand Jury for murder (2007-GS-

10-3708. David Holton, Esquire, represented the Applicant. On August 2, 2010, the Applicant

pled guilty to murder. The Honorable R. Markley Dennis sentenced him o confinement for

“forty (40) years. | h

The Applicant filed a timely Notice of Appeal. His appeal was perfected by plea counsel,

‘David Holton. By Order dated October 14, 2010, the Apolrcant s appeal was dismissed. The

‘ Remittitur was issued on November 8, 2010.

In his apphcatlon for post- conviction relief the Apphcant alleges that he is being held in
custody unlawfully for the following reasons:

1. Petitioner did not volimtarily and intelligently waive his right to direct appeal,
. ‘1 ‘




This Court has before it the Clerk of Court records for Charleston County the South
Carolina Department of Corrections’ tecords and the Apphcant S appellate records.
1L
Thrs Court finds that this Application for Post- Convrctlon Relief should be summarily

dismissed for failing to comply with - the ﬁlmg procedures of the Umfonn Post-Convrctron

Procedure ‘Act. S C. Code Ann, § 17-27-10 to 160 S, C Code Ann §17—27 45(a) reads as

follows:

_An Aapplication for relief filed | pursuant to thrs chapter must be filed
within ‘one year -after ~the"errtry. of a judgment of rcopvictioh:'or, .
‘within ong .year;aﬁer'the sending -of the Temittitur: to-the lower -
‘court from -an ‘appeal or the filing of the 't_'malj'decisionfupon an
_appeal, whlchever is later P , o

A motlon for summary Judgment may properly be used to r. rarse the defense of statute of o

. lumtatlons McDonnell v, Consohdated School District of Atken 3158, C. 487 445 S. E2d 638 '

o ]994) In addmon S C. Code Ann §17-27—70(c) (2003) authonzes the Court to "grant a motion
© by etther party for. Summary drsposrtron of [an] apphca’uon when it appeam from the pleadmgs
- that there is no genume Jssue of mater1a1 fact and the movmg party is entltled to Judgment asa

‘matter of ]aw Therefore thls Court ﬁnds that the apphcauon for post-convrctlon rehef should .

be summarlly drsmlssed for fallure to ﬁle within the time mandated by statute




HIg

In this Application, the Apblicant alleges he did not voluntarily and iptelligently waive
his right 1o direct appeal. Ordinarily, this allegation may be sufficient to warrm_it an evidentiary
hearing, However, this Court concludes the Applicant recei\;ed a direct appeal. The record
retlects counsel for ;the Applicant filed a Notice of Appeal on August 12, 2010, Counsel also
filed a written explanation pursuant to Rule 203(d)(1)(B) as to why he should be allowed to
appeal from a guilty plea on August 28, 2012. By Order dated October 14, 2010, the appeal was
dismissed, The Remittitur was issued oﬁ November 8, 20190. The record reflects counsel for the
Applicant perfected the Applicant’s appeal and the matter was subsequently dismissed after
review by the Court of Appeals. This Court finds this allegation is wholly without merit. This

Court finds the Applicant exercised his right to direct appeal and his guilty plea was appealed by

_counsel. This Court finds this allegation is without merit and does not warrant an evidentiary

hearing.
| Iv.

Pursuant to S.C. Code Ann, § 17-27-70(b), the Court intends to dismiss this Application
with prejudice unless the Applicant provides specific reasons, factual or legal, why the
Application should not be dismissed in its entirety. The Applicant is granted twenty (20) days
from the date of service of this Order upon him to show why this Order should not become final.
The Applicant shall file any reasons he may have with the Charleston County Clerk of Court and
shall serve opposing counsel at the following address:

| Ofﬁce of the Attorney General
Attn: Ashleigh Wilson, Esquire
P.O. Box 11549
Columbia, South Carolina 29211

[Signature on the following page. ]
3
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