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Myrtle Beach, SC 29577
843.626.4243
843.626.5123 Fax
www.MyrtleBeachLaw.com

March 27,2012

The Hotiorable V. Claire-Allen, Deputy
Cletk 7

The South: Carolina Court of Appéals
P:0.Box 11629

Columbia; SC 29211

Re;  The State v.-Garcia, Ubaldo
Dear Ms. Allen

This is. in Tesponse to your letter dated March 23, 2012, and pursuant to
S.C:A.CR. 203(d)(1)(B)(1v) Mr. Garcia did plead guilty before tthe: Honorable Steven H.
John, J udge on December 14, 2011 to’ trafﬁckmg in cocaine. Hé.received a sentence of 10
(ten) years. Two- years prior to the plea, Mr. Garcia had been -admitted to bail. A
condition. of his- release ‘was. home detention gnd he was required to wear:a. GPS
_ ienitoring" device. He did. so for two ) years At<thgtime-he~was-séftericeds counse

,%Laer&Gar01a<should receiyecreditfor.the timesheiasi§sived:on-home detention
and=whilez wearmgathe@GPS» mouitow There: is no case law directly on pomt in this
circumstance in South Carolina. The closest case. rejects the argument for receiving time
served.while on home detention. However ‘that case did not tequire the defendant to wear
a GPS monitoring device. Judge John denied my request.

‘again: it was rejected That is. the order./ rulmg wach has been appealed Thus we- woﬁld
assert that the issue: is appealable and preserved, notwithstanding the: guilty plea: which
‘was entered. If -you have any questions, please advise. With kind:regards, I'am

Siricerely yours, |

MAR 19 2012

Cc:  Chief Appellate Defender Robért M. Dudek

Senior Assistant Deputy Attorney General Salley W. Elijott.
’ SCOFFICEOF
.APPELLATE DEFENSE -



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Ubaldo Garcia, Jr., Appellant.

Appellate Case No. 2012-209447

Appeal From Horry County
Steven H. John, Circuit Court Judge -

Unpublished Opinion No. 2014-UP-446
Heard November 3, 2014 - Filed December 10, 2014

AFFIRMED

Deputy Chief Appellate Defender Wanda H. Carter, of
- Columbia, for Appellant.

Attorney General Alan McCrory Wilson and Assistant

. Attorney General John Benjamin Aplin, both of
Columbia; and Solicitor Jimmy A. Richardson II, of
Conway, for Respondent.

PER CURIAM: Appellant Ubaldo Garcia Jr. challenges the denial of his motion
to reconsider his ten-year sentence for trafficking in cocaine, twenty-eight to one



hundred grams: Gar01a arguesithe: circuit court erréd I m dc—:chmnOr to givehim
senferéing credit forthe time e spent,on hodse atrest:with GPS monitoring.
Garcia also seeks review:of the cireuit court'sifailure £ p1ov1de a hearifigito Garcia
before placing him ont GPS: monitoring. We-affirm pursuant to: Rule 220(b),
SCACR, and the following authorities: -

1. Asto.Garcia's request for sentencmg credlt under SCCthl’l 24-13-40 of the South
Carolina Code«2007): State v. Warren, 392 S.C. 235, 237-38,708 S.E.2d 234,
235 (Ct. App. 2011) (holding that the: authority to-change a séfitence fests
excluswely w1th1n the sentencm Judge s dlSCl'BthIl and an abuse of dISCI‘CUOn

eviden‘aary suppoﬁ), Si oomns. 378;‘2}7 '3855’5?593

| "App: 2004) (holding that-our Ieg151atu1e mtended to: allow: credit for fime served |
only in a penal institution and not on home detention). :

2. As to-the 2013 amendment t6 section 24-13-40: Edwards v: State-Law
Enforcement Div., 395 8.C. 571, 579, 720 S.E.2d 462 466 (2011) ("[A]bsent.a
specific provision or clear 1eg131at1ve intent;tothe: contrary, statutes are to be
construed prospectively- rather than retroactively, unless the-statute is remedial or
procedural in nature." (cﬂaﬁons omitted)); S.C. Code Ann. § 24-13-40 (Supp
2013) ("In évery case in computing the timeserved by a prisoner; full credit
against the sentence must be given for timeserved’ ‘prior to’trial and sentencmg, and
may be given for any time“spent under ‘monitored house arrest.” (emphases
added)) Statev. Hill, 314-8.C..330, 339, 444 S.E:2d 255, 256.(1994).("The'word
'may" ordinarily: 31gmﬁes perm1s31on r i aﬂy means the action spoken of is
optional ordiscretionary.” (citation omitt Varren,:392 S.C.at 237-38, 708
S.E.2d at 235 (holding that-the authority to chancrc a sentence rests excluswdy
within the sentencing judge's-discretion.and an abuse of discretion occurs when the
- sonclusions are eithier controlled by an etrorof law.or lackevid 'tlaxfx._suppqrt) :

3. Asto-Garcia's due process: argument; State
S.E.2d 122, 130-(Ct. App.:2005) ("An 1ss'
appeal, but must have d torthe tial judge to.
review." (citations omltted)), State . Car'lson 363 S'-.C 586, 595 611 S.B2d 283
287 (Ct. App. 2005) ("A party cannot cmnplam of an error [that] his own conduct
has.induced.” (citation omitted)).

;.;:__Walkeif 366 S C. 643, 66@ 623

- AFFIRMED.



WILLIAMS, GEATHERS, and McDONALD, JJ., concur.
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UBALDO GARCIA,

APPELLANT

Appellate Case No. 2012-209447

Appeal from Horry County

Steven H. John, Circuit Court Judge

Opinion No. 2014-UP-446

PETITION FOR REHEARING

Pursuant to Rules 221 and 240 of the South Carolina Appellate Court Rules, the
undersigned counsel would petition for rehearing in this appeal because this Court may have
overlooked the fact that although appellant’s request for time served credit whilé on house arrest
occurred prior to the amended time served credit statute that now allows for such credit;
nonetheless, the amended statute applied retroactivity to appellant’s case since it’s an amendment
that is remedial and procedural in nature, Therefore, it was error not to retroactively apply time
served credit accrued during appellant’s house arrest to his sentence. In support of this motion, the

undersigned counsel submits the following information.



On September 30, 2009, appellant was stopped by police for driving sixty-five-miles per‘ hour
ina ﬁﬂy-ﬁve-mile per hour zone on Highway 378 in Horry County, South Carolina. Upon smelling
an odor of marijuana coming from the vehicle during the stop, a police search of appellant’s vehicle
resulted in a finding of three-quarters of a kilo of cocéine. Appellant was arrested at thé scene and
later charged with trafficking in cocaine. R. 8, 1. 14 —R. 9, 1. 8. Subsequently, appellant pled guilty
to trafficking in cocaine and was sentenced to ten years imprisonment. R. 4,1.1-R. 11, 1. 9.

Thereafter, appellant appeared before the plea judge requesting credit for time served' while
on home detention and GPS monitoring as bail conditions pending adjudication on his trafficking
charge. The plea judge denied appellant’s requést for time served credit while on house arrest via
the prohibition announced in Higgins. R. 30, I. 12-R: 31, I. 24. In Higgins, the Court interpreted
S.C. Code Ann. § 24-13-40, which mandates that prisoners receive “full credit against the sentence
must be given for time served prior to trial énd sentencing,” to mean that time served credit could
only be awarded to a “prisoner” who was “serving time in prison,” and that “prisoners” were those
who were actually confined to a “penal institution;” and that as a result, pre-trial house confinement
status could not be deemed the equivalent of a prisoner confined in prison.

However, on June 7, 2013, S.C. Code Ann. § 24-13-40, was amended to read as follows:
The computaiion of the time served...must be calculated from the date of the
imposition of the sentence.....[and] full credit against the sentence must be given for

time served prior to trial and sentencing and may be given for any time spent under
monitored house arrest.

Consequently, S.C. Code Ann. § 24-13-40 as amended meant that Higgins was no longer

controlling on the issue of whether to bestow time served credit on home detention pretrial

! Appellant was on house arrest and GPS monitoring from September 28, 2009 to December 11,
2011 as a condition of release after being granted bail.



detainees. Therefore, appellant’s request for time served credit while on house arrest as requested,
which was retroactively applicable, was preserved as an issue at the circuit level for the appeal.

On appeal, this Court held that:

As to Garcia’s request for sentencing credit under section 24-13-40 of the South
Carolina Code (2007)...State v. Higgins, 357 S.C. 382, 385, 593 S.E.2d 180, 182
(Ct. App. 2004) (holding that our legislature intended to allow credit for time served
only in a penal institution and not on home detention).

As to the 2013 amendment to section 24-13-40: Edwards v. State Law Enforcement
Div., 395 S.C. 571, 579, 720 S.E.2d 462, 466 (2011) (“[A]bsent a specific provision
or clear legislative intent to the contrary, statutes are to be construed prospectively
rather than retroactively, unless the statute is remedial or procedural in nature.”
(citations omitted); S.C. Code Ann § 24-13-40 (Supp. 2013) (“In every case in
computing the time served by a prisoner, full credit against the sentence must be
given for time served prior to trial and sentencing, and may be given for any time
spent under monitored house arrest.” (emphasis added); State v. Hill, 314 S.C. 330,
332, 444 S.E.2d 255, 256 (1994) (“The word ‘may’ ordinarily ‘signifies permission
and generally-means the action spoken of is optional or discretionary.” (citation
omitted).

Clearly, this Court may have overlooked the fact that the amended time served statute allowing
prisoners to receive credit for time served while on house arrest prior to trial applied retroactively in
appellant’s case because the amended statute was procedural and remedial in nature. As a rule,
enacted statutes are to be construed retroactively rather than prospectively if the statute is remedial
or procedural in nature. Edwards v. State Law Enforcement Division, 395 S.C. 571, 720 S.E.2d 462
(2011).

REMEDIAL
Statutes are to be construed retroactively rather than prospectively if they are remedial or

procedural in nature, and a statute is remedial where it creates a new remedy for an existing right or

enlarges the right of person under disability. Edwards, supra. Originally, S.C. Code Ann § 24-13-

40, as interpreted in Higgins, held that time served credit must be awarded only to prisoners

awaiting trial who served time in a penal institution without any credit for prisoners serving time
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while on home detention. However, §24—13-40, as amended, announced that credit for time served
may be granted to prisoners serving time uﬁder monitored house arrest. This arhended statute
would qualify as remedial in nature because it created a new remedy, i.e., the right to time served
credit for pre-trial detainees on house arrest awaiting trial, for an existing right, i.e., the existing

right to time served credits already in effect for pre-trial detainees awaiting trial under the original

“statute. The new remedy for an existing right under the amended statute at issue effectively

expanded the definition of the location of pretrial ‘detainées who await trial in connection with the
existing right to receive time served credit.

Thus, this remedial provision under the amended statute in turn meant that it applied
retroactively in appellant’s case. Compare Eciwards, where the Court held that amendment to S.C.
Code Ann. § 23—~ 3430 did not require Edwards who was pardoned of his sex crime, to re-register
on the sex offender registry via a retroactive application because there was no existing registration
right in place in that regard prior to the amendment as the prior statute was silent on the issue of
whether pardoned sex offenders must so register; and as a result, there was no remedy for an
existing right that came into play. To the contrary, the right to time served credit in the case at bar
was in existence prior to the amended statute at issue here, save a new location from which a pretrial
detainee could apply and receive such credit.

PROCEDURAL

Statutes are to be construed retroactively rather than prospectively if they are rerﬁedial or
procedural in nature; and a statute is procedural where it sets out a mode of procedure for a court to -
follow or prescribes a method of enforcing a particular right. Edwards, supra. This amended time
served credit statute that enlarged the rights of prisoners to receive time served credits accrued while

on house arrest would qualify as procedural in nature because of the expansion of such a right; and



because of the trial judge’s discretion in the matter since such ‘credit “may” be given, which
obviously means there must be some mode of procedure for a judge to follow (mini hearing at the
very least) in in these cases.

This procedural aspect of the amended statute meant that it applied rétroactively to appellant’s
case. Compare, Wiesart v. Stewart, 379 S.C. 300, 665 S.E.2d 187 (Ct. App. 2008), where the Court
held that since the prior automatic sex registration requirement for indecent exposure offenders had
been amended under S.C. Code § 23-3-430, then the trial judge would be charged with the new task
of making specific findings on the records based on the circumstances as to whether indecent
exposure offenders would have to register as sex offenders; and that this in tum was deemed a mode
of procedure that characterized the amended statute to be applied retroactively. Likewise, in the
case at bar, the presence of the word “may” in the amended time served credit statute signaled a
discretionary finding by the trial judge that would certainly be accomplished by some mode of
procedure to enforce such credit. Therefore, tﬁis procedural aspect of the amended time served
credit statute in this case would apply retroactively to appellant’s sentence.

WHEREFORE, the undersigned counsel would request the grant of this petition for
rehearing on appellant’s request for the retroactive application of »time servéd crédit accrued

during his house arrest in his case be reflected in his sentence.

This 19th day of December, 2014.

11
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STATE OF SOUTH CAROLINA

IN'THE COURT OF APPEALS

Appeal from Horry County

Steven H. John, Circuit Court Judge

THE STATE,

RESPONDENT,

UBALDO GARCIA,

APPELLANT

CERTIFICATE OF SERVICE

The-undersigned attorney hereby certifies that a-true copy of the Petition for Rehearing in
the above-entitled case has been served upon J. Benjamiin Aplin, Esquire, at the Rembert Dennis-
Building, 1000 Assembly Sweet, Room 519, Columbia, SC 29201, ‘and Mr. Ubaldo Garcia

19th day of December, 2014.

e =24

7 “anda H. Carter” &
- Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

SWORN TO BEFORE ME this 19th day
of December, 2014,

W LS.

Notary Public for South Carolina v
My Commission Expires: _October 30, 2022.




STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Steven H. John, Circuit Court Judge

Opinion No. 2014-UP-446 (S.C. Ct. App. filed December 10, 2014)

Appellate Case No. 2012-209447

THE STATE, ..ottt sesssssssessssastssnsssssssssessssnes RESPONDENT

UBALDO GARCIA, JR., oottt nn e APPELLANT.

RETURN TO PETITION FOR REHEARING

On December 10, 2014, this Court issued an unpublished 6pinion which affirmed
Appellant’s (Garcia’s) conviction and sentence for trafficking in cocaine, twenty-eight to
one hundred grams. State v. Garcia, Op. Né. 2014-UP-446 (S.C. Ct. App. filed
DecemBer 10, 2014). On December 19, 2014, Garcia submitted a Petition for Rehearing .
and by letter dated December 23, 2014, this Court requested that Respondent (the State)
submit a return. This return to the petition for rehearing now follows. |

A. Statement of the Case, Statement of Facts, and Argument
The procedural history, the statement of facts, and the substantive -arguments

recited in the Final Brief of Respondent are hereby incorporated by reference.

13
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B. Not Preserved.

The State first respectfully asks the Court to deny the petition for rehearing
pursuant to Rules 208(b)(1), 208(b)(3), & 221(a), SCACR, because the argument
presented is not preserved for appellate review. The retroactivity issue regarding the
2013 amendment to Section 24-13-40 of the South Carolina Code, which is being argued
by Garcia in his petition for rehearing, is now being articulated for the first time in this
case. It was neither raised to nor ruled upon by the trial court and it was never
specifically raised to this Court in Garcia’s briefs. Indeed, Garcia did not submit a reply
brief arguing retroactivity of the statutory amendment even after the State addressed
retroactivity as a precautionary matter in the Brief of Respondent. Since this issue is
being raise;_i for the first time in Gar;:ia’s.petition for rehearing, it is not preserved for
appellate review. See K‘i'awah‘ Prop' . Owner’s Groﬁg V. ‘Pﬁb. Serv. Comm’n of South
Carolina, 359 S.C. 105, 113, 597 S.E.2d 145, 149 (2004) (finding an issue raised for the
first time in a petition for rehearing was not preserved). The State recognizes this Court
relied in part upon Edwards v. State Law Enforcement Div., 395 S.C. 571,720 S.E.2d
462 (2011), in regard to whether statutes are to Be construed retroactively; however, this
reference does not excuse Garcia’s failure to raise the issue in the first place and should
not prohibit dismissal of the issue as impreserved. In any event, .the State submits
rehearing should be denied on the merits of Garcié’s petition.

C. Not Retroactive |
“Generally, ‘statutory enactments are to be considered prospective rather than
retroactive in their operation unless there is a specific provision in the enactment or clear

legislative intent to the contrary.”” Wiesart v. Stewart, 379 S.C. 300, 303, 665 S.E.2d




187, 188 (Ct. App. 2008). Indeed, “A statute is not to be applied retroactively unless that

result is so clearly compelled as to leave no room for doubt.” State v. Brown, 402 S.C.

119, 127, 740 S.E.2d 493, 496 (2013). “The statute must contain express words evincing
intent that it be retroactive or words necessarily implying such intent.” Id. at 127, 740
S.E.2d at 497. “The only exception to this rule is a statutory enactment that effects a

change in remedy or procedure.” Id.; See also Wiesart, 379 S.C. at 303, 665, S.E.2d at

188 (“Statutes that are remedial or procedural in nature, however, operate
retroactively.”). Here, the legislature did not express or imply retroactive application,
Additionally, the amendment to § 24-13-40 must be considered substantive because it
created a new “right” for a defendant to seek credit against his sentence for “time spent
undér monitored house arrest.” The amendment was neither remedial nor procedural and
therefore should not apply retroactively to Garcia.
| . Not Remedial

A statute is remedial and applies retroactively when it creates new remediesﬂ for
existing rights or enlarges rights of persons under disability. Edwards v. State Law
Enforcement Div., 395 S.C. 571, 579, 720 S.E.2d 462, 466 (2011); Wiesart, 379 S.C. at

303, 665, S.E.2d at 188. In Edwards the Supreme Court considered amendments to the

sex offender registr_vahich provide that if a sex offender received a pardon for an offense
for which he wés required to register, he must reregister and may not be removed from
the registry except in certain enumerated circumstances. The Court held the amendments
were not merely remedial because even though they did not create a new right, they did
“impose an obligation which did not exist prior to the a:_nendments.” Edwards, 395 S.C.

at 579, 720 S.E.2d at 466.

15
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Garcia argues that unlike the amendments in Edwards, the amendment to § 24-13-
40 would qualify as remedial in nature because it “created a new remedy.” He contends
there was an existing statutory right to time served credit for pre-trial detainees awaiting
trial, and that the amendment “created a new remedy, i.e., the right to time served credit
for pre-trial detainees on house arrest awaiting trial.” The State disagrees and submits
Garcia has turned the analysis of this issue on its head. The existing “right” was clearly
defined by the pre-amendment statute, as interpreted by this Court in State v. Higgins,
357 S.C. 382, 593 S.E.2d 180 (Ct. App. 2004). Only a “prisoner” was emi;led to
sentencing credit. Since a person on monitored house arrest was not spending time
confined in a penal institution, he did not meet the plain and ordinary meaning of the
term “prisoner” and had no right to this sentencing credit for “time served.” Higgins, 357
S.C. at 385, 593 S.E.2d at 182. The amendment to § 24-13-40 has now created a new

right which allows the court to award sentencing credit to a person who, by definition, is

still not a “prisoner.” Indeed, the legislature has created a whole new and different class

of people who may be given pre-trial credit against their sentence, despite the fact that
they are not prisoners. The amendment did not alter the definition of “prisoner” and did
not suggest credit for “time spent under monitored house arrest” was included in or
somehow a subset of the credit described as “time served” by a “prisoner.” Instead, it
identified an additional, new, and entirely different credit which may be awarded in the
court’s discretion: credit for “time spent under monitored house arrest.” Thus, the
amendment is not merely remedial. It must be construed prospectively, not retroactively,

and accordingly does not apply to Garcia.
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2. Not Procedural
A statute is procedural if it sets out a mode of procedure for a court to follow, or
prescribes a method of enforcing rights. Edwards, 395 S.C. at 580, 720 S.E.2d at 466;

Wiesart, 379 S.C. at 303, 665 S.E.2d at 188. In Wiesart, this Court found the 1996

amendment to § 23-3-430 was procedural in nature because it created a requirement that
the trial court make a specific finding on the record regarding whether a person convicted

of indecent exposure should register as a sex offender, By com'périson, in Edwards the

Supreme Court found the 2008 amendments to § 23-3-430 were not procedural in nature
because they “do not provide a procedure for a court to follow, or prescribe a method for
enforcing rights.” Edwards, 395 S.C. at 582, 720 S.E.2d at 467.

Garcia argues that since the award of credit is discretionary,-this “obviously
means there must be some mode of procedure for a judge to follow in these cases.” Yet,
this argument ignores the lack of any required procedure in the actual terms of the statute.
The statutory amendment at issue leaves the award of credit for time spent under
monitored house arrest entirely in the discretion of the sentencing court. It does not
provide a procedure for the court to follow, or prescribe a method for enforcing rights.
Just as in Edwards, the statutory amendment at issue here is not procedural in nature.
Thus, it must bé construed prospectively only and does not apply to Garcia. -

3. Discretionary

Finally, the State emphasizes the fact that the award of credit for time spent on
monitored house arrest is discretionary rather than mandatory. Unlike credit for time
served prior to trial and sentencing in a penal institution, which “must be given,” credit

for time spent on monitored house arrest “may be given.” 8.C. Code Ann. § 24-13-40
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(Supp. 2013). Because the award of the credit sought by Appellant was entirely in the
discretion of the trial court, the decision to deny such credit must be affirmed. This is
particularly true where the trial judge was given uncontested information that Appellant
had actually violated the conditions of his house arrest. Compare Higgins, 357 S.C. at
383, 593 S.E.2d at 181 (noting there was no evidence Higgins violated the conditions
imposed in his release order).
D. Conclusion

WHEREFORE, based on the foregoing arguments and the arguments rais'ed in the
Final Brief of Respondent, the State respectfully requests that this Court deny Appellant’s
petition for rehearing.

Respectfully submitted,

ALAN WILSON
Attomey General

J. BENJAMIN APLIN
Assistant Attorney General

JIMMY A. RICHARDSON, II
Solicitor, Fifteenth Judicial Circuit

BY: Q@‘ //

/1. Benjamin Aplin
S.C. Bar No. 8729

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211-1549
(803) 734-3727

ATTORNEYS FOR RESPONDENT

Columbia, South Carolina
January 9, 2015
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THE STATE, ..ottt sesseesasaas RESPONDENT
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PROOF OF SERVICE

I, Angela Bennett, Legal Assistant, hereby certify that I have served the within

Return to Petition for Rehearing, dated January 9, 2015, on Respondent by depositing a
copy of the same in the United States mail, postage prepaid, addressed to his attorney of
record:

Wanda H. Carter, Esquire

S.C. Commission on Indigent Defense

Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211-1589

I further certified that all parties required by Rule to be served have been served.
This 9™ day of January, 2015.

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211-1549
(803) 734-3727
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The State, Respondent,
v.
Ubaldo Garcia Jr., Appellant.

Appellate Case No. 2012L20Q447

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover any material fact or pr1n01ple of law that has been either overlooked or
disregarded, and hence, there is no basis for grantmg a reheanng ~Accordingly; the

petition for rehearing is denied. A
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Columbia, South Carolina
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Jimmy A. Richardson, II, Esquire
The Honorable Steven H. John
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) ays B
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e ) ORDERMODIFYINGBONB:. = "

: ""'..T, [
‘THIS MATTER COMES ‘BEFORE ME on -Metion to Recodsider Bond by
counseél for the defendent Ubaldo Garcia.

WHEREAS, it sppears that the defendant is currently on a gurety bond sst at

$150,000.00 on the offensé of Trafficking in cocine 200g or more, but léss than 400g,
and |

WHEREAS, it now appears that it would be appropriate to reduce the biond to a
345,000.00 surety bond withi .the condition that thé: defendant be placed on home

detention excépt for purposes of going to and from. work- and/or school for medical
t’i

treatiment, and to-attend. chumh services; and

ORDERED,,ADJUDGED@ AND DECREED that the defendant’s bond is

modified and reduced to-$ 45,000.00 surety bond with the coudition that the defendant be
placed on home detention, it is further-

ORDERED, all other provisions of the previous order for bond shall remain in
effect.

IT IS SO ORDERED this _/ é day of Octobez, 2009

Presiding Judge for the Fifteenth Judlcial Circuit
‘€1 AQ
1 Z il CM qq;':vn(xv-l) 2c3mn awnaam ,‘WMO 3/ HE‘OI‘ £l ,A',,N“
soamool o . —
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(THE FOLLOWING TAKES PLACE ON DECEMBER 14, 2011.)

'MR. RICHARDSON: The State would call (2010-GS-26-

01601), State of South CaiolinaL County of Horry versus Ubaldo
Garcia‘ Jr.,‘éhd that’s U-B-A-L-D-0, Garcia, common spelling.
It’s a true-bill indictment for trafficking in cocaine, an
amount more than'four hundréd grams, Your Honor.

The Defendant is béing allowed to plead to the lessér—

included offense of twenty-eight to one hundred grams. That’s |

the seven to twenty-five range, Your Honor. The,Stéte‘is'
recommendiﬂg.a~ranéerf ten to fifteen in there, Your :Honor.
This case is from 2009. | |
ITHE COURT: All right. Very good;
. . MR. RICHARDSON: The Defendant is représenfed by Mr.
Bill Diggs. Brad Richardson on behalf of the State.'

THE COURT: All right. Mr. Garcia, give me your

attention, sir. You come before the Court pleading guilty to .

trafficking cocaihe,'wéight twenty-eight to a hundred gramé,
first offense; is that correct?
A. Yes?sir;’ |

THE COURT: -All right, sir. You understand ﬁhe
potential here can'éo froﬁ seven, a minimum of seven‘yéars, up
té twentyffive years, along with a Fifty Thousand DollarAfiné;
you underétand that?
A.: Yes sir.

THE COURT: You understand that this is a lesser-
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included offense. - You understand that you were actually
charged with trafficking in cocaine, weight four hundred plus
grams; you understand ;hat?

A. Yes sir.

THE COURT: All right, sif. And you understand that
the recommendation of the State is that the.Court impose a
sentence from minimum of ten up to a maximum of fifteen years;
you understand that?

A. " Yes sir.

THE COURT: You understand I do not have to follow that
recommendation, or give you a sentence in that range; you
understand that?

A. Yes sir.

THE COURT: Understanding this, do you want to go
forward with your guilty plea at this time?
A. Yes sir.

THE COURT: Are you currently under the influence of
any drugs or intoxicants of any kind, or currently have them
in your system?

A, No sir.

THE COURT:. Are you suffering from any kind of
physical, mental or emotional problem that would keep you from
understanding what you are doing here today?

A. No sir. |

THE COURT: When you plead guilty you give up certain
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- Constitutional Rights, among those argvthe«right»to remain

silen;, so when you speak to-me you give those rights up; you
understand that? N |
A. Yes sir.

THE COﬁRT: :Other rights_are the presumption of]

innocence, the right against self-incrimination at a trial;

the State has to prove your guilt beyond a reasonable doubt.

When you plead guilty vyou give thosé';ights up; you understand
 that? |

“A. . Yes sir.

THE COURT: ~You are entitled to a jury trial, again,
about thq twelve men and women would listen to' the State to

see if there’s enough facts to prove you guilty beyond a’

‘reasonable doubt, and in that jury trial you can teétify, you

éan call witnesses on your behalf, you can challenge the State
fégarding it’s evidence, make the State prove youAguilty, if

it“can; beyond a reasonable.doubt, but when you plead guilty

: yoﬁ‘give all that up; you understand that?

A. Yes sir.

THE- COURT: Now, you come before the Court and you are
bleading guilty to trafficking in pocaine, weight-twenty—éight
pp’a hundred grams[ firét offeﬁse; Are:you pleading guilty to
thiSjcr}me‘freely and voluntarily?

A. . Yes sir. |

THE COURT: Of your own freewill and accord?
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A. Yes sir.
THE COURT: Pleading guilty because you are indeed

guilty of this crime?

W Yes sir.

"THE COURT: Now did anybody promise you anything, or
threaten you, or force yoﬁ in any way to get you to plead
guilty?

A, . No éiri

THE COURT: You are here today with your attorney, Mr.
Diggs; is that right? » -

A. Yeé sir.

THE COURT: Did you tell him eVérything you needed to
tell him about this case?
AL Yes sirf

THE COURT: Have you had enough time to talk to him?
A. Yes sir.

THE COURT: Do you need any more time to talk to him?
A. No sir.

THE COURT: Are you satisfied with his help and

representation?
A. No sir.

THE COURT; Any complaints about his representation?
A. No ‘sir.

THE COURT: All right, Mr. Diggs, you represent the

interest of your client, Mr: Garcia, in this matter?
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- Court of his own freewill and accord?

'MR. DIGGS: Yeérsir.

THE COURT: "He "comes before thenCoﬁrt téndering his
plea of‘guilt? Ed the offense named; do you céncur?w 

'ﬁR. DIGGS: I do, Your Honor.
. ‘  THE COURT: --And do you believe he’s coming_before the
A, "~iﬁbe1ieve he does.
| ”THEQCOURT: f'And have you explained to. him his
Constitutional Rights, any defenses he might have, -as well as
ﬁhe information,:thg evidence in. the possession of thé State?

MR. DIGGS:. Yesféir.. |

THE\COﬁRT:ﬁ; Thénk youivery:mucH.

All right, Soliéiéor,‘the factsuéf the ¢ase, please.

MR. RICHARDSON;: Thank you, Your Honor. .

Your anQr, on or about September 28Eh, 2009; at about

one-thirty in the afternoon, officers with the Highway‘Patrél

were traveling ‘on 378.. :The Defendant was driving the vehicle.
It was going sixty-five in a fifty-five. The officers
conducted a traffic stop, made contact with this Defendant.

The dfficérs'notiCed an odor of marijuana coming from the

‘yehicle.’ Officers ordered Mr. Garcié out of the wvehicle and

© conducted a-search of his person, noticed that Mr. Garcia had

large sums of money.;n‘his:right.front pocket, searched the

vehicle. They found two hand-rolled cigars contain -- or

‘blunts, containihgfgreen;'leafY'substancef smelled like .
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marijuana, found three plastic bags containing a white rock-
likg substance, Your Honor, in the ;hird rdwxseat area.

The Defendant also had Twenty-Two Hﬁndred Dollars on.
him.

Your Honor, that —? the white powder was taken, Best-
bagged, and submitted to S.L.E.D. for analysis, found to be
seven hundred fifty-one grams of, or three—quafters of a kilo
of cocaine, Your Honor.

The Defendant was facing a mandatory, I believe it was

'twenty—five to thirty years, Your Honor. The State has

allowed.the Defendant to plead to the lesser-included, the

_twenty-eight to one hundred, and the State would respectfully

request -the recommendation be followed, to ten to fifteen, and
I would just ask for the higher range on that, Your Hénor.

THE COURT: - All right. Very good. Does the Defendant,
as far as you know, have a prior record?

MR.,RiCHAkDSON: Your Honor, all I could seé is, he was
charged with pdssession of marijuana contéﬁporaneousiy with
the cocaine charge.

THE COURT: All right, sir.

MR.- RICHARDSON: There was some indication the
Defendant was going to try to wo;k or something, but in
speaking with DEU they indicated recently that he’s done no
work ---

THE COURT: All right; Very good.




10

10

11

12

13

.14

15
16
17
18
19
20

21

22

23

24

25

MR.\EIéHARDSON1 ———Hés not cooberated.
THE COURT:: All right. Very good.

_ Ali\right,‘Mr.'Garcia, as to the fécts of'this
particular case, as tp,what occurred back in 2009, yoﬁ heard
the Sélicitor state those facts for~the reco£d; and further a
brief summary of those facts is also set forth in your

indictment. My question to you is, are those facts true and

correct; is that what occurred?

- A, Yes sir.
THE COURT: - I'm sorry. I didn’t hear you, sir.
A. Yes .sir. o R

THE COURT:  And you understood when you engaged in ‘that

kind of activity you were committing a crime;  you understood .

tﬁat?
A. Yes sir. - | -

THE COURT: Have you understood my questions here
foday? k ‘ : . L ﬁ\
A. ,Y;s sir. ' |

THE COURT: Have all your énswers to me been the truth?
A; ; Yes sir.

THE COURT: Anybody tell you how toﬂanswef.my
questionsg? - | .
A.. .. No sir.

THE COURT: °And you understand you have the right to.

appeal your guilty pléa within tenvdays?
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A. Yes sir.

THE COURT: I find there’s been a substantial factual
basis for the plea; I find the Defendant’s decision to plead
guilty has been done freely, voluntarily, knowingly and
intelligently made, he’s had thé advice of competent counsel
with whom he’s satisfied, therefore Mr. Garcia’s decision to
plead guilty to trafficking cocaine, weight twenty-eight to a
hundred grams, first offense, is accepted.

Yes sir, Mr. Diggs. Be glad td hear from yoﬁ, sir.

MR. DIGGS: Your Honor, first of all, it's been a
privilege to represent Ubaldo. 1I’'ve had an opportunity to get
to know him as you can see from the paperwork in the case.

The inéidenf occurred over two years ago. He has been on
monitor and house detention since that time, and eventually,
when the Court imposes a sentence, we are going to ask the
Court to consider giving him credit for that, a period of time
that he has been on the monitor.

Your Honor, he is, in spite -- when you lobk at what the
Solicitor said on it’'s face it appears to be a serious
offense. We know about drug activity. We know what can
happen and all that, but when you look at your paperwork that
was submitted, we don’t have a situation here where there is a
victim, where somebody is saying, look, this is what he did
that caused me to have this particular problem. He’s not at

that stage in his life. Your Honor, when this happened he was




12

10
1 nineteen years old.
2 ' His father, or step-father, one of the two, had been -
.3 killed himself in a drug—reiated shooting. He’s a young man,
4. Your Honor.:  He hasn’t really had an opportunity to learn
5 about the world, to légrn what the possibilities are in life,
6 and I guarantee you there’s going to be a time when this young
7—_ man, who is now twenty-one, who was nineteen ét the tihé,
8 there’s going to come a time in his life when'he_would not
9 think about.dding this again. He knows now that he shouldn’t
10 have done it}'but he knows -- I submit to you, Your Honor,
11- there will come a time in his life when he<wou1dn’£ consider,
(ﬁ“} 12 would not even consider doing it.
vvvvvv 13 Your Honor, he’s a young.man that’s very much loved by
14 .his family, by his friends, people in the community.
15 I’ﬁ going to ask everyoné to stand who is here today on
16 behalf of Mr. Garcia.
17 Your- Honor, these are family;members, they are teachers
18 | from school, they are friends in the community, youné
19 children, siblings.
20 You can sit.
21 . THE COURT:. Thank you.
22 MR. ﬁIGGS: And Your Honor, some of them may want to
23 | make a staﬁement to the Court, but he is a student out at
24 Horry-Georgetown Technical College at this point. He's
25 studying Graphic Désign..‘He'é talented. ‘Sqme of the
|




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

11

individuals here could show you some of the artwork he’s done,
has been able to produce.

But Your Honor, all of these people are here because
they believe in him, and love him; They care about what
happens to him. They understand the nature of the incident.

They understand how the Court’s hands, a lot of times, and in

.this situation particularly, are simply tied.

Your Honor, we appreciate the State working with us in
this case, we do, but I'm asking Your Honor to consider the
minimum sentence in this situation. Your Honor, seven years
for a twenty-one year old individual isfa longftime, and I
would submit the equities in the case-are such that Ubaldo is
deserving of mercy from the Court. |

Your Honor, you know, it’é just not a situation where he
knows these things are bad and he’s out there doing them
anyway,; without any care or concern about. Your Honér can
look at him and see the remorse that he feels, the hurt and
the pain that he feels now because of what he’s done, and he
knows the hurt and pain that he’'s caused his family, what they
are going to have to experience in the future, the near
future, .because they are going to lose him.

Your Honor, we are asking you to consider all of these
things, the fact he doesn’t have a criminal record, because he
is young. We are asking Your Honor to consider a seven year

sentence. Now the State agrees to charge him for a twenty-
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eight to :one hundred grams. We appreciate that opportunity,

Your Honor, we do, but Your Honor, thaths an eighty—five

percent. It’s just enough to get him over that hurdle.
There’'s not a hope for parole after a third. This is

some sentence that he’s going to have to do what Your Honor

- imposes, and you can see, without probation or without any big

suspended in terms of the sentence, and Your Honor, we are
asking that you consider imposiné the minimum allowed by.the
statuté in this situation.

:Your Honor, one additional request we would ask. He
knows he is goiﬁg to have to go to prison. Your Honor, it is
the middle of December and we are askingAthat.he be pefmitted
to report after Christmas. I know the Court, from time to

time, is able to do that on behalf of Defendants. Your Honor,

-he has reported here, every opportunity, or every time when

requested or required to be in court. If he was going to run

certainly he would have done it before now. And Your Honor,

we are asking you to consider allowing. him to remain free

_until after the Christmas Holidays so that he can spend that

with his family.
Your Honor, I don’t know how many young children are
here>‘but I know there were at least four youngsters across

the hall that were .too young to come in the courtroom. All of

those people are part of his family. Your Honor, we would ask

you to consider this request at this time.
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We appreciate your listening to us, appreciate the time
you have given us.

THE CQURT{ All right. Was there an individual who
wanted to speak on his behalf?

‘Have them come éréund up to you, Mr. Diggs.
A. I just want to say ---

THE COURT: I'm sorry, sir. Could you tell me your

‘name, please sir.

A. My name is Durell Ferguson. I am a friend of his, and

1 just wanted to say, I knéw Junior before the situation, and

as you can see, I kﬁow him after that, and I just want to say,
man, this is like the best friend that I ever had in my life,
like he’s that_kid that tells you not to do something, you
know what I mean, and I understand what he’s up here charged
with, but like) I just don’t want you to get the wrong
impression of him in your head because of the case that he’'s
charged with, like, as you see, everybody over there likes
him. We just ask yoﬁ‘for, you know, the least you can give
him, Your Honor.

THE COURT: All right. Thank you very mu;h, sir.

Anything else, Solicitor?

MR. RICHARDSON: No sir, Your Honor. I beliéve
everything has been stated as far as the State, other than the
State believes that all mercy due to him has been tendered by

the State.
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. THE COURT: = All right. Very good.

(2010-G8-26-01601), State of South Carolina, County of

Horry versus Ubaldo Garcia, Jr. regarding trafficking in

cocaine, weight twenty-eight to a hundred grams, -first

offende, Mr. Garcia, I have taken into coﬁsideration what'’s

been said on your behalf. I have also taken into:

consideration the State -- and you were originally indicted

for a crime for which the minimum sentence was twenty-five

years. The State has offerédvydu a plea bargain which you

have decided in your best interest to accept, to a lesser-
included offénsé where the range is seven to twénty—five
years.

‘The sentence of‘the Court in ;his particular matter-is,
Defendant is committed to the Stéte‘Department of Corrections
for a determinant term of ten years;

‘Defendant is given credit for ahy_jail time that he has
actually served. I do not believe it is pfoper to extend
credit for time spent on .GPS monitofing.

Mr. Diggs, 1 appreciate yoﬁr‘request regarding the
Christmas Holidays. I think, in these circumstaﬂées, with the
length of the sentence, it’s either the pain is going to come
now or it’s going to come later, and I'm -- in my
consideration wé are going to impose a éentence and it will
start now.

Thank you very much.
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MR. RICHARDSON: Thank you, Your Honor.

--~--:----END OF REQUESTED TRANSCRIPT OF RECORD --------------
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CERTIFICATE

v

I, the ﬁndersigned, DIXIE COX EUBANK, Official Court
Reporter for the Fifteenth Jﬁdicial Circuit of the State of
South Carolina, do hereby certify that the fofegoingris a
true, accurate and complete Transcript of Recofd of all the
Proceedings had and evidence introduced .in the GUILTY PLEAAof

the captionéd case, relative to appeal, in the COURT OF-

" GENERAL SESSIONS for HORRY'COUNTY, SOUTH CAROLINA, on the 14th

day of December, 2011.
I DO FURTHER CERTIFY that i am neither of kin, counsel
nor interest to any party hereto.
. May 20, 2013
we e (i};¢ C%i:Léﬂﬂvéé; ‘
DIXIE COX EUBANK
CIRCUIT COURT REPORTER

FiFTEENTH JUDICIAL CIRCUIT




STATE OF SOUTH CAROLINA
COUNTY OF HORRY

The State,

Ubaldo Garcia,
Defendant.

THE COURT OF GENERAL SESSIONS
FOR THE 15® JUDICIAL CIRCUIT

Warrant: M-316598 (Trafficking in Cocainc)

)

)

)

)

) MOTION TO RECONSIDER
) SENTENCE o
)

)

)

)

)

)

..
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TO: THE HONORABLE J. GREGORY HEMBREE, SOLICITOR, AND TBE
DEPUTY AND ASSISTANT SOLICITORS OF THE FIFTEENTH JUDICIAL

CIRCUIT:

YOU WILL PLEASE TAKE NOTICE that the Defendant, by and through his

undersigned counsel, would request of the Court that it reconsider the sentence imposed

in this case. Said motion is based on the grounds that (1) mitigating circumstances -

warrant 2 minimum sentence in this case; and (2) defendant should be given credit for the

time served under house arrest and electric nionitor‘mg, to wit: from the time of arrest on

September 28, 2009 until the date of his sentencing, December 14,2011. -

BE SO NOTIFIED!

Respectfully submitted
LAW OFFICES OF WILLIAM ISAAC DIGGS

@AMAM(

William Isaac Diggs
1700 Oak Street, Suite D
Myrtle Beach, SC 25977
843-626-4243
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"ATTONREY FOR THE DEFENDANT,
UBALDO GARCIA

" day of December, 201 1

Myrtle Beach, South Carohna
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THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA ) )
) FOR THE 15® JUDICIAL CIRCUIT
COUNTY OF HORRY )
) Warrant: M-316598 (Trafficking in Cocame) -
The State, ) =
CERTIFICATE OF SEvac;,; foﬂ
) \CF- A
V. ) . P .
) G %
Ubaldo Garcia, ) & p
) e %
Defendant. ) -y &
) o

This is to certify that I have this 543”’( day of December, 2011 deposited ane
copy of the Motion to Reconsider Sentence in the U.S. Postal Service with proper postage
affixed thereto and addressed to 6pposing counse] as follows:

Brad C. Richardson

Senior Solicitor ,

P.0. Box 1276 _ )
Conway, SC 29526

Swom 1o before me this é 3‘6( day of
December, 2011

%’ﬁs o%m &fw

/”’r uovmm
7,.20/5

.
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“»[ COUNTY OF HORRY

VERSUS

UBALDO GARCIA, JR.

STATE OF SOUTH ‘CAROLINA COURT OF GENERAL SESSIONS

(2010-GS-26-01601)
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TRANSCRIPT OF RECORD
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HONORABLE STEVEN H. JOHN, Judge.
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NANCY COTE, ESQ.
ASSISTANT '‘SOLICITOR FOR HORRY COUNTY
ATTORNEY FOR STATE

WILLIAM I. DIGGS, ESQ.
ATTORNEY' FOR DEFENDANT

'DIXIE COX EUBANK
CIRCUIT COURT REPORTER
FIFTEENTH JUDICIAL CIRCUIT

[



10
11
12
13

14

15

16
17
18
19
20
21
22
23
24

25

23

(THE FOLLOWING TAKES PLACE ON FEBRUARY 29, 2012.)
‘THE COURT: All right. This is (2010-GS-26-01601), the

State of South Carolina versus Ubaldo Garcia, Jr.. The matter

was previously before the Court on December 14, 2011, in which
time the Court éentenced - as a resuit of a guilty plea -
sentenced Mr. Garcia regarding the offense of trafficking in
cocaine, weight twenty-eight (28) to a hundred (100) grams,
first offense;.to a sentence of ten years. There was a
recommendation -- well, the potential sentence could have been
from seven to twenty-five years and a Fifty Thousand
($50,000.00) Dollar fine. There was a recommendation by the
State-regarding a range of ten to fifteen years.. The Court
qualified the plea and sentenced the Defendant to the
Department of Corrections for .a determinant term of ten years,

marking the category on the sentencing sheet that the

‘Defendant be given credit for time served.

Mr. Diggs has filed a Motion to Reconsider the Sentence
in this matter, stating the grounds in the written motion that
mitigating circumstances warrant a minimum sentence in this
case, and the Defendant should be given credit for the time
served under house arrest and electronic monitoring, to wit,
from the time of arrest on September 28, 2009, until the déte
of sentencing, December 14, 2011.

All right. Let’s see. The Motion was filed on December

23rd, 2011, and delivered to the Court at that point in time,
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on December 23rd,-2011.‘ So it would seem that ~—.not‘adding
it up in my head, but just the date seems to reflect that it
falls within ;he ten-day time limit regarding the motion,
proper time. limit for' the motion.

All right, Mr. Diggs, what dO~you want to add to your
motion, sir?

MR. DIGGS: Your Honor, we appreciate the Court’s time
on this case, and the consideration.that has already been
given by the Court to Mr. Garcia.

I wouid argue, Your Honor, that Ehe mitigating
circumstance that I refer to in the Motion is primarilyvone
based on Mr. Gércia’s youth. He was nineteeﬁ yeafs oid at the
time of this occurrence, being born in May -- I think it was
May 23rd or:26th, of 1990. |

THE COURT: Right. That’s -- on the senteﬁcing'sheet
it has that - he was -- date of birth, May 26, 1990, and .that
wbuld have made him, I guess, twenty-one at the time he was
sentenced, I gﬁéss. |

MR. DIGGS: ‘Correct, Your Honor. But, of course, being
arrested two years prigr.

THE COURT: Right. i understand ghat.

MR. DIGGS: Your Honor -- andgwe made mention of this
at the time of the guilty plea that was done in this Court.
Mr. Garcia,was simply in a really difficul; situation. His

father, I think'the record will reflect - we made note of this




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

at the time - was actually killed in a drug-related incident.
It put him -- we go back to, initially on this éase, with Mike
O’Sullivan out of the Solicitor’s Office,-was working on it,
and the Solicitor’s Office was willing to work with Mr. Garcia
in the event that he was able to work with the State and help
them in their efforts to combat drug activity in this area
that was taking place at that time. |

I would ask the Court to consider what circumstance,
what the situation was exactly with Mr. Garcia. He saw his
father being killed on one hand, and had concern for himself
and his family, I'm sure, on the other hand. I just don’t
know what a reasonable person is going to do in that situation
at thé age of nineteen years.

Your Honor, he’s a good young man. He was in school.

He wanted to study to become a culinary -- graphic design. He
was in school taking classes to do that. He’s talented. I
remember one of his instructors coming to be with us during
the hearing, at the sentencing initially, the guilty plea and
the initial sehtencing.

And Your Honor, with those things being considered, and
now with the passage of time, Mr. Garcia'’s opportunity to face
fhe reality now of what prison life is like, I would submit to
you that justice would be served by imposing a minimum -- the
mandatory minimum sentence in this case that'’s available under

the statute, which would be seven years.
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The Prosecution has allowed Mr. Garcia to plea guilty to
that level of offense, and having done so I would ask the
Coéurt to cdﬁsider the mandatory minimum in'this situation, and
priﬁariiy based on Mr. Garcia’s youth, his lack of criminal
activity, the fact that he had started on a path of learniﬁg,
studylng, and developing -- having career aspiration, and
seeking tralnlng to develop talents in that area.

Your Honor, we would ask you, respectfully, to
reconsider the ten years that were 1mposed the sentence that
was 1mposed at that time, and reduce it to seven..

And additionally, Your Honor, we looked at a lot of the

case law on this issue about home detention and the GPS.

'Admittedly, as an officer of the Court, I didn’'t discover --

didn’t come across any case law that directly was on our side
on this issue, but as Your Honor knows, the GPS and the house
detention issue is slightly separate iésues, but both -
applicable in this case. Mr. Garéia was on house arrest and
he was on GPS monitoring, and thét's a little bit different
from any of the factual scenarios that we find in the case law
out of the State of ‘South Carolina regarding credit,'or'the
issue of being gi&en‘credit for those situatiéns. Admittedly
house arrest hasn’'t warranted cfedit for‘-— you know, as a
time—serﬁed circumstance in our State,‘but I would submit that
house arrest with the GPS monitoring, the. limitations on ‘his

traveling, that imposed in this case,,the'typical ones-of not
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being abie to travel, other than to go to church and/or to
meet with his attorney sufficiently restrictive, sufficiently
severe, I wéuld submit, that it warrants meeting the
definition of confinement, and we would ask the Court to,
under the circumstances of this case, find that Mr. Garcia was
a Defendant who was detained, under the circumstances of this
case, restrictions on his movement sufficient to allow him
credit for the time served under those circumstances,
circumstance of house arrest and the GPS monitoring warrant
finding that he would be entitled to be given credit for the
time that he served under those conditions, Your Honor.

THE COURT: All right. Thank you, sir.

MR. DIGGS: Thank you, Your Honor.

THE COURT: All right. Ms. Cote, be glad to hear from
you, Ma’am. |

Ms;,COTE: Thank you, Your Honor. The State would ask
for you to deny this motion, and not reduce the seﬁtence that
you imposed back in December of last Years. Mr. Garcia has
already had his sentencing hearing, Your Honor; you already
heard'already all these mitigating circumstances about his
ybuth, and you entered the seven years after hearing both from
the State and from the Defense at that time.

‘The State and the Court have been more than generous,

and more than fair to Mr. Garcia. As you are aware, he was

-originally indicted with more than four hundred grams on
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trafficking weight cocaine, Your Honor. It was seven hundred
fifty-one grams which carries the mandatory twenty-five to
thirty year range, so we allowed him to plead to"a reduction
of three levels in the twenty—eight to one hundred grams.
When I.recommended the range of ten to fifteeﬁ it wasn’t
a number that I just pulled out of thin air; it wasn’t
something that I entered into lightly with Mr. Diggs.
Originally Mr . 0’Sullivan, who had the case before me, he had
a negotiated fifteen years. Mr. Diggs asked me to reduce
that. I came up with the range of ten to fifteén. After
speaking with DEU it was understéod.that\Mr. Garéia was goihg
to work with them, but theﬁ he never-did. I didn’t want to

punish him for that, but I didn’t want to reward him for that

.either. : And after speaking with DEU they

indicated that Mr. Garcia was still involved in drugs, so I
didn’ﬁ want to reduce it any lower than that ten-year
sentence.

He -- as for thé home detention matter, he had problemé'
while on home detention. Aside from the problems that he had
on home detention we don’t feel that that’s applicable to hié
time served, based on the case law of our State. But,the homé
detention problems, he was staying out all night, and he
actually had a revocation while on home detention, and he
would claim his reaéons for staying out all night; not

attending his medical appointments,; school, lawyers, school or
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chufch services, were because he was working with DEU, which
just wasn’t the caée; he never worked with DEU.

Agaip, Your Honor, this was a significant amount of
cocaine. If I had proceeded to trial he would have been
facing twenty-five years, so in our opinion ten years is a
gift, and we would ask that you not reduce the sentence

anything below what you imposed in December.

Thank you.

THE COURT:  Thank you, Ma’am.

MR. DIGGS: Your Honor, can I make just one point
there?

THE COURT: Yes sir.

MR. DIGGS: We don/t really dispute anything that the
Solicitor says. It’s unusual, I would submit, for any such a
young man, such an early access or. entry into the drug
activity that takes place in. the community because -- and I

say that again because he doesn’t have any history, that we

" know of, or any history that he admits to involving drug

activity. 1It’s unusual for éuch a young.man, lack of
experience in this world, the drug world, to be in possession_
of such a large amount of cocaine. Normally someone who has
that much cdntraband is going to be higher up in the
hierarchy, at a higher level to be able to access and control
that much cocaine, and typically they’ll get a warrant -- it's

going to be an older person, they get a warrant, and more
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severe sentence under normal circuﬁstances what the Solicitor
says 1is exactly right, it would be algift to such a person,
but to a young man who is no£ experienced, his first time in
this'court or any court facing a criminal charge, I would
submit that justice -- concern that you would have, Your
Honor, of doing justice' in this case coﬁld be mét, it would be
met wiﬁh-a seven year sentence in the case. .Ordinarily,
again, ten yeérs would be a gift fo someone facing twenty-five
or thirty years-in“prison, there’s no doubt about it, but the
circumétances are a little bit different here, and I would
submit warrant this consideration of the sevén yeér sentence;

THE COURT: - All right. Thank you, sir.

Based on the matters presented to‘the Court;I will
respectfully decline to reconsider the senténce that I imposed
previously. I took the matters into consideration regarding
Mr. Garcia’s  youth, the lack.of avrecord, where_he was in his
stage of life. I also took into'consideration the facts and
evidenge presented by the State, and the matters to which Mr.
Garcia had plead guiity to. I am not now, nor did I, because
it wasn’t before 'me at the time, taking into consideration any

opinion as to what Mr. Garcia might still have been doing

after he was arrested on September 28; 2009. I took only into

consideration the facts of that particular crime, and the
other surrounding circumstances when I imposed.the sentence,

and I felt, and still feel that it is the-proper and just
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10

sentence in this matter, and respectfﬁlly decline to reduce it
or to change it.

As to the issue about the house arrest and_electronic
monitoring, I believe the matter has been addressed at least

by our Court of Appeals. In State versus.Higgins - and that’s

at 357 S.C. 382 - the credit is for the time that a person has

spent in a penal institution, confined in -some type of penal

1 institution, and not for house arrest.

I understand there was a GPS monitofing attached to the
house arrgst. I do not think that creates any further
exception or credit,Aand it is'also the Court’s ﬁnderstanding
that when you are out on house arrest you are not subject to
the same restraint on liberty and freedoms that you are when
you are confined in a penal institution, and therefore I think
there is valid reason for the distihction, and for the credit,
and the Court did not, and I specifically did not put on the
sentencing sheet that he would be'given credit for that time
under house arrest because I did not think it was épplicable,
and again, respectfully decline to give him credit for the
time of house arrest slash GPS monitoring in this matter.

Based upon that then the Court respectfully declines to
grant the motion to reconsider the sentence, and reaffirms, in
full, the sentence the Court imposed in this matter on
December 14, 2011.

I believe it would be appropriate, Ms. Cote, if you do
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if -- probably the best thing to do, when.you have

" not mind, to do a short order to that effect. I appreciate it

it

prepared, is to e-mail it to my law clerk and to Mr. Diggs at

the same time, so that if he has any comments on the proposed

order he will be receiving it at the same time the
MS. COTE: Yes sir, Your Honor. Thank you.

THE COURT: Yes sir, Mr. Diggs..

Court does.

MR. DIGGS: Your Honor, thank you for hearing us.

That’s all we have.

THE COURT: All right. Very good. Thank y’all very

much.

MS. COTE: - Thank you, Your Honor.
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CERTIFICATE

I, the undersigned, DIXIE COX EUBANK, Official Court
Reporter for the Fifteenth Judicial Circuit of the State éf
South Carolina, do hereby certify that the foregoing is a
true, accurate and complete Transcript of Record of all the
proceedings.had’and evidence introduced in the MOTION HEARING
in the captioned case, relative to éppeal, in the COURT OF
GENERAL SESSIONS for HORRY COUNTY, SOUTH CAROLINA, on the 29th
day of Februa:&, 2012.

I DO FURTHER CERTIFY ﬁhat I am neither of kin, counsel
nor interest to any party hereto.

August 19, 2013
Nkl Sk
DIXIE COX EUBANK
CIRCUIT COURT REPORTER

FIFTEENTH JUDICIAL CIRCUIT
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STATE OF SOUTH CAROLINA

) IN THE COURT OF GENERAL SESSIONS
) o
COUNTY OF HORRY ) Indictment: 2010GS2601601
- , )
STATE OF SOUTH CAROLINA )
' )
‘ ) ORDER DENYING MOTION TO
VS. ) RECONSIDER SENTENCE
)
: )
UBALDO GARCIA JR ) & 2
) oy = g
DEFENDANT. ) e B2
M 3:'-'— i r“‘
o(

Nancy G. Cote, attorney for the State, and Attomey William 1. Dlggs on b@a]f ofthe T_J

Defendant appear before the Court on this matter. The Defense moved for the Coux%o %3

r‘f‘l
)

a1

_{4—

reconsider the sentence of ten years imposed by The Honor,able Steven H. John on December 14

2011. The Defense requ¢sted'tlie minimum sentence of seven years be‘imposed as well as that

credit should be given to the defendant for time he was on home detention and electronic

monitoring.

After hearing frorﬁ the Defense and the State, the Court denied the Defense’s motion and

upheld the sentence of 10 years imposed on December 14, 2011. Additionally, the Court denied

the request for credit for time served while the Defendant was on home detention. State v.

Higgins, 357 S.C. 382, 593 S.E.2d 180 (Ct. App. 2004).

AND IT IS SO ORDERED.

Februarygq: 2012
Conway, South Carolina

Judge Steven H.J ohn
Resident Judge
Fifteenth Judicial Circuit .
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APPEAL FROM HORRY COUNTY
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Steven H. John, Circuit Court Judge
Case No. 2010-GS-26-01601

The State, ' Respondent,

Ubaldo Garcia Jr. Appellant.

NOTICE OF APPEAL

Ubaldo Garcia Jr. appeals the Order dated February 29, 2012, Denyinig Motion to
Reconsider Sentence imposed by the Honorable Steven H. John on December 14, 2011.
The order denying reconsideration was received by counsel on March 6, 2012.

March 8, 2012
\
AAA AN

William Isaac Diggs
1700 Oak Street, Suite D
Myrtle Beach, SC 25977
843-626-4243
Attorney for the Appellant

Other Counsel of Record:

Nancy G. Cote

Assistant Solicitor

P.O. Box 1276

Conway, SC 29526

843-915-5460
Attorney for the Respondent
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of General Sessions

Steven H. John, Circuit Court Judge
‘Case No. 2010-GS-26-01601

The State, Respondent,

.V.
Ubaldo Garcia Jr. Appellant.
CERTIFICATE OF SERVICE

This is to certify that I have this QJM day of March, 2012 deposited one
‘copy §f the Notice on Appeal in the U.S. Postal Service with érqper postage affixed
thereto and addressed to opposing counsel as follows:
Nancy G. Cote
Assistant Solicitor

.. P.0.Box 1276
- Conway, SC 29526

- Sworn to before me this J day of
 "March, 2011 -

ﬂ%{y(ggg}yfqr Spyth, Carolina
Apid 7,.2015
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A - Law Offices of
AXI WILI_IAM ISAAC DIGGS

1700 Oak Sueet, Suite D
Myrie Beach, SC 29577
843.626.4243
843.626.5123 Fax
wwwMynleBéaéixL‘awcom

\D ;' Licensed InNC & 5C

March'27, 2012

The Honorable V. Claire Allen, Deputy
Clerk

The South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re:  The'State v. Garcia, Ubaldo
Dear Ms. Allen

' This is in response to your letter dated March 23, 2012, and pursuant to
S.C.A.CR. 203(d)(1)(B)(1v) ‘Mr. Garcia did plead gunlty before the Honorable Steven H:
John, Judge on December 14, 2011 to trafficking in cocaine: He received a sentence of 10

" (ten) years. Two years prior to the plea, Mr. ‘Garcia had been admittéd to. bail. A
condition of his release was home detention” and he was réquired to: wear a GPS
monitoring device. He did so' for two (2) years. ‘At thé-time*he: wasvsentenced; counsel
arguedithateMr=Garcia:should:receive: credit for.the time-he:has'’séivéd-on-home detention

- andswhile-- we:armgw vthe: GRS monitor There is no case law directly on pomt in this
circumstance in South Carolina. The closest case rejects thé argument.for receiving time
served while on home detention. However, that case did not require the defendant to wear
a GPS monitoring device. Judge John denied my request. :

agm it was rejected That is the order / rulmg whlch has been appealed. Thus, we would
assert that the issue is-appealable and preserved, notwlthstandmg the guilty plea: which
was entered. If you have any questions, please advise. With kind regards, I am

Sincerely yours, |

. o [

A \%A&\ RECEIVED
William Isaac Digg

Cc:  Chief Appellate Deferider Robert M. Dudek iR 19 2082

Senior Assistant Deputy Attorney General Salley W. Elliott
' . SCOFFICE OF

APPELLATE DEFENSE
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Matthew Sarvis South Carolina Highway Patroi

ARREST WARRANT NUMBER

M316598

CDR: 0281 44-53-0370(e}{2)(e)
DOA: 9/29/2008

ACTIPRCEI RAND, JLRY, ™~ “""‘""’
1 ' -

RN} Y.t

: Foreperson of Grand Jury.

Date:

VERDICT_

-

odn b,

MAR'2'S 2010

" Foreperson of Pétit Jury

Date:

| DoCKET NO. 2010-GS-26- / o/

The State of South Carolina
County of Horry

Michae! J. O'Sullivan
09H04030
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THE STATE

VsS.

Ubaldo Garcia Jr H/M
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STATE OF SOUTH CAROLINA) INDICTMENT

)
COUNTY OF HORRY )

At a Court of General Sessions, convened on March 25, 2010, the Grand Jurors of
Horry County present upon their oath:

TRAFFICKING COCAINE

CDR: 0281 44-53-0370(e)}(2)(e)

- That Ubaldo Garcla Jr did, in Horry County, State of South Carolina, on or about
. September 28, 2009, knowingly sell, deliver, purchase or bring into this State, or aid,
abet, attempt or conspire to sell, deliver, purchase or bring into this State, or was in
actual or constructive possession, or attempted to become in actual or constructive
possession of a quantity of Cocaine in an amount of more than four hundred grams, the
same being a controlled substance all within the meaning of Section 44-53-370, et.
seq., S. C. Code of Laws, 1976, as amended, such possession nhot having been
authorized, and being in violation of Section 44-53-370(e)(2)(e), S. C. Code of Laws,
1976, as amended, for the crime of trafficking.

Against the peace and dignity of the State, and contrary to the statute in such case
made and provided.

FIFTEENT CIRCUIT SOLICITOR

39
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of $ . ; pluscosts and assessments as applicable®; the bulance is suspended with- probuuon for
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COUNTY OF Hormy
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Ubaldo Garcia Jr

INDICTMENT/CASES#: 2010GS2601601
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Date.of Offenses 97282009
S.C.Code  § ;. 44-53-0370(e)(2)(d)

CDR Coder: | 0288
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DOB:
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Address;

Age: 21

SENTENCE SHEET

DLit: SID#:
' .Yes[] No[T] -CMV Yes[J Noﬂ ‘Hazmat Yes[] No[]) ) ,

_in‘disposition of: e-smd mdnctment comes Row thc Defcndam ‘who'was: 1 CONVICTED OF ot XPLEADS

“TO: Trafficking in cocaine; 28--100 g, Ist offense (- zd’ “cs, *So, QQO : :
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The-charge'is: D As lndlclcd [}jLe;.ger_l_mludcd Offénse: f’]l);.fcndam \\ aivis Priseniment 1o Grand Jury.. {defendant's injtials)
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SC Bar# 7 Defendanit A, TUSCBaE
WHEREFORE, the Defendam is commncd to the' %/Qime Department of Correctxous, '“} County Detention Center,
for-a.determinate term of l g 2 ) A/ycars or [} underibe Youthful Offender Act not 10 exceed years
and‘or to pay a fine. of‘$ ; provided that.upon 1 thie service of days'momhs/years and’or payment.

months/years and subjccl to: South.Carolina Dcpanmem of oy
probauon, which are incorporated by reference. .
| CONCURRENT or M CONSECUTIVE 10 sentencc ( L . 7 Y s ,

Thc Defendant is 10 be given'credit for time served pursuant 1o S.C. Code ' :3 24-13-40:10 be calculated-and applied
by’ lhc State-Department of Corrections. ‘ ‘ o
{] ‘The Defendant is to be placed on the Cential Registry 6f Chiild Abuse and Neglect pursuant t0:5.C. Code §17-25-135.

Pursuiant to'18 U.S.C Section 922,1t is unlawful for a. person-convicted of a violation-of Scclion 16-25-20 or 1 6-25-65 (Criminal
Dorestic Violence ) to. shnp,transport,poss&ss,or receivé a firearm of ammunition.

- SPECIAL CONDITIONS:
QRESTITUT!O: + [] Deferred D Del. Walves Hearing [Nordered  PTUP L .
Totl: §. _ plus: 20% fee: S davs/hours Pubhc Sefvice. Employmem
Payment Terms: _— _ : Obtain GED N
J Serby SCDPPPS N ‘ . Anend Vaoc: Rehab. or Job:Corp.
S— . : e Niay serve W/E begining:
Recipient: I . — Substance Abuse Counseling ]
*Fine: $ . Random Drug’Alcohol testing. n
§ 14-1- 206 (Assessments. 1073 %)- o Finc may'be pg) in equal, consecutive weok, iy
§l4 l-2ll(A)(l)(Conv Surcharge) SI()() ‘ S“ }D : S}Q pmits. 0(3 “ - beginning - ‘q ,‘."{C};f
§d-1-21 m\)(z) (DUI Surcharge) SIOO - 3 . ‘ £ . paid to Public Def’cndcr Fund
§ §6-5-2995 (DU[ Assc.ssmcm) . $12 b O'the&;:___”_
§ $61- 286:(bUI Breath Tu.t) — $25 s : >
Proviso 47.9-(Public DefiProb) ss00 08
g 14-1 ’IZ(Law Enforce. Pundme) $25 8 JIN-OU
§ H 1-213 (Drug Court: Sun.hargu) . S150 Y OO
§ 50-21-114(BUI Breathi Test Fee) sso 7§ T o
§ 56-5-2942(J).( Vchicle  Assessment). $40/ca . 1 Appoinied PD-or appointed.other.counsel,
Proviso 90.5 (SCCIA Surcharge) $5 S OO ‘& 47.12 requires $500 be paid 1o0.Clerk
%10 County  (if paid i installments) 5 5.0 during probation.
TOTAL 5,

_ e A Presiding Judge:
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers. and Other
Sensitive Information in Appellate Court Filings.” -

March 4th, 2014

Deputy Chief Ap ellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330
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STATEMENT OF ISSUE ON APPEAL

The trial judge erred in denying appellant’s request for time served credit after having
submitted to house arrest and GPS electronic monitoring because S.C. Code Ann §24-13-40 |
as amended allows such credit for “any time spent under monitored house arrest,” and
because the GPS liberty restrictions placed upon appellant during home detention elevated
his status to that of a prisoner confined in a penal facility who was eligible for time served

credit under Higgins1 and a GPS due process hearing.

| ! State v. Higgins, 357 S.C. 382, 593 S.E.2d 180 (S.C. Ct. App. 2004)
| 3




STATEMENT OF THE CASE

Appellant Ubaldo Garcia pled guilty to trafficking in cocaine (28 to 100 grams), first
offense, during the February 2012 term of the Horry County General Sessions Court before
Judge Steven H. John. Appellant was represented by William 1. Diggs at the plea
proceeding. Judge John sentenced appellant to imprisonment for a period of ten years.

On February 9, 2012, a sentencing reconsideration hearing was convened at the
Horry County General Sessions Court before Judge John. Appellant was present at the
hearing and represented by William . Diggs. At the hearing, a.motion for time served credit
was entered based on appellant’s time spent on house arrest and GPS monitoring
simultaneously as conditions of bail prior to the plea proceeding. Judge John denied
appellant’s request for time served credit.

The notice of appeal and letter containing the time served credit issue as the ground

for appeal per Rule 203(d)(1)(B)(iv), SCACR, were both timely filed. This brief follows.



ARGUMENT

The trial judge erred in denying appellant’s request for time served credit after having

submitted to house arrest and GPS electronic monitoring because S.C. Code Ann. § 24-13-40 as

amended allows such credit for “any time spent under monitored house arrest,” and because the

GPS liberty restrictions placed upon appellant during home detention elevated his status to that of a

prisoner confined in a penal facility who was eligible for time served credit under Higgins® and a

GPS due process hearing.

On September 30, 2009, appellant was stopped by police for driving sixty-five-miles per
hour in a fifty-five-mile per hour zone on Highway 378 in Horry County, South Carolina Upon
smelling an odor of marijuana coming from the vehicle per the stop, a police search of appellant’s
vehicle resulted in a finding of three-quarters of a kilo of cocaine. Appellant was arrested at the
scene and later charged with trafficking in cocaine. R.8,1. 14-R.9,1. 8.

Subsequently, appellant pled guilty to trafficking in cocaine and was sentenced to ten years
imprisonment. R. 4, L.1-R. 11, 1. 9. Thereafter, appellant appeared before the plea judge requesting
credit for time served® while on home detention and GPS monitoring as bail conditions pending
adjudication on his trafficking charge. Counsel’s argument regarding the time served credit
matter follows:

Your Honor, we looked at a lot of the case law on this issue
about home detention and the GPS. [T]he GPS and the house
detention issue is slightly separate issues, but both applicable in
this case. Mr. Garcia was on house arrest and he was on GPS
monitoring, and that’s a little bit different from any of the factual

scenarios that we find in the case law out of the State of South
Carolina regarding credit, or the issue of being given credit for

? State v. Higgins, 357 S.C. 382, 593 S.E.2d 180 (S.C. Ct. App. 2004)

3 Appellant was on house arrest and GPS monitoring from September 28, 2009 to
December 11, 2011 as a condition of being released after being granted bail.
5



those situations. Admittedly house arrest hasn’t warranted credit
for — you know, as a time-served circumstance in our State, but I
would submit that house arrest with the GPS monitoring, the
limitations on his traveling, that imposed in this case, the typical
ones of not being able to travel, other than to go to church and/or
to meet with his attorney sufficiently restrictive, sufficiently
severe, that it warrants the definition of confinement, and we
would ask the Court to, under the circumstances of this case, find
that Mr. Garcia was a defendant who was detained, under the
circumstances of this case, restriction on his movement sufficient
to allow him credit for time served under those circumstances....
house arrest and the GPS monitoring warrant finding that he would
be entitled to be given credit for the time that he served under
those conditions. R. 26, 1. 11-R.27,1. 11.

The plea judge denied appellant’s request for time served credits while on house arrest and
GPS inonitoring via the prohibition announced in Higgins. R.30,1. 12-R. 31, 1. 24.

In Higgins, the Court held that time served credit could only be awarded to a “prisoner”
who is “serving time in prison,” and that “prisoners” are those who are actually confined to a perial
institution; and that as a result, pre-triai house confinement status could not be deemed the
equivalent of a prisoner confined in prison. Thus, one under house arrest would not qualify as one
confined in a penal facility within the meaning of Higgins: and therefore, under the Higgins
rationale, a pre-trial house detainee would not receive the benefit of time served credit for time spent
on home detention prior to trial. Also, S.C. Code Ann. §24-13-40 mandates that prisoners receive
“full credit against the sentence must be given for time served prior to trial and sentencing.”
However, in May 8, 2013, S.C. Code Ann. §24-13-40, was amended to read as follows:

The computation of the time served...must be calculated
from the date of the imposition of the sentence.....[and] full credit
against the sentence must be given for time served prior to trial and

sentencing and may be given for any time spent under monitored
house arrest.

Undoubtedly, this amended statute meant that Higgins could no longer be controlling on the
issue of whether to bestow time served credit on home detention pretrial detainees. In other words,

6



our legislature recognized that there are obviously situations where individuals on monitéred home
detention would qualify similarly as “prisoners” deserving credit for time served during that home
detention period. In the case at bar, the additional condition of GPS surveillance attached to house
arrest for appellant meant that he was eligible for time served credit under the newly amended
statute.

However, notwithstanding the recently amended time served credit statute, appellant
nonetheless qualified for time served credit due to the added GPS condition of bail placed upon him
while under house arrest because this curtailed his liberty rights, which in turn meant that his home
detention coupled with GPS monitoring as condition of bail resulted in a status equivalent to that of
a prisoner confined to a penal facility and fit well within the prerequisites to receive time served
credit under Higgins. Many courts have addressed the liberty restraints connected to GPS electronic
monitoring and the continual surveillance that GPS monitoring brings as infringements on one’s
right to be free from government interference and move about freely at will and without restrictions.

See State v. Dykes, 403 S.C. 499, 744 S.E.2d 505 (2013), citing to United States v. Merritt, 612 F.

Supp. 2d 1074 (2009); State v. Stines, 200 N.C. App. 193, 683 S.E.2d 411 (2009); United States v.

Smedley, 611 F. Supp. 2d 971 (2009). See also United States v. Arzberger, 592 F. Supp. 2d 590

(2008). Commonwealth v. Carry, 454 Mass. 559, 911 N.E.2d 187 (2009). Therefore, any home

detention coupled with GPS monitoring and its liberty restrictions would elevate such a house arrest
to a level similar to the restrictions placed upon prisoners in penal institutions, and would thus
warrant time served credit.

Also, since GPS monitoring works to deprive a person of their liberty, courts must assure
that such monitoring does not violate due process, which is established by way of a hearing. State

v. Stines, 200 N.C. App. 193, 683 S.E.2d 411 (2009). For example, in Dykes, the Court rejected as



unconstitutional an automatic non-reviewable placement of GPS monitoring for those convicted of
first degree criminal sexual conduct or lewd act if they violated probation. In Smedley, the Court
ruled that imposing home detention with electronic monitoring as a condition of release violated due
process as the deprivation of the defendant’s liberty interest was at stake and there was no
mechanism to challenge the GPS monitoring as a condition for the purpose of bail. Compare

similar holdings in United States v. Merritt, 612 F. Supp. 2™ 1074 (2009); United States v.

Arzberger, 592 F. Supp. 2" 590 (2008), where the courts denied attempts by the government to
impose GPS electronic monitoring as an added factor .to curfews as a condition of bail without due
process hearings for the defendants to contest connecting GPS monitoring to their curfews, where
the very nature of such monitoring meant that the same would restrict their ability to move about at

will and deny them guaranteed constitutional liberty interests. Both Merritt and Arzberger involved

Adams Walsh Amendments which were similar to S.C. Code Ann. § 23-3-540(H) which allowed
automatic GPS monitoring placements sans any opportunity for review. Hence, the placement of
GPS monitoring on appellant sans a hearing violated due process.

Here, the added factor of GPS electronic monitoring that was placed upon appellant as a
condition of bail combined with his service time on house arrest prior to his adjudication on the
charge against him placed liberty restraints on him that raised him to a sphere beyond house arrest.
The restrictions on appellant’s movements and constant monitoring of his movements during home
detention catapulted him to the level of a prisoner confined in a penal facility who was deserving of
time served credit in the case.

Therefore, not only does the new statutory mandate allow for time served credit to be given
in monitored home detention cases; but notwithstanding the new statutory mandate, any GPS

monitoring of a house arrest pre-trial detainee as a condition of bail should result in the grant of



credit for time served due to the liberty restrictions of GPS monitoring and a GPS due process
hearing as well. In the case at bar, appellant was qualified to receive time served credit while under
house arrest and GPS monitoring under the amended statute referred to above; but more
importantly, appellant was also qualified to receive time served credit as the GPS factor added to his
house arrest curtailed his liberty and in the end established him as one on par with a prisoner in
penal confinement who would qualify for time served credit.

Thus the trial judge erred in denying appellant’s motion for time served credit during his
term on home detention and simultaneous GPS monitoring while out on bail.

CONCLUSION

Based on the foregoing argument, appellant requests that this Court reverse the trial judge’s
denial of his motion for time served credit and remand for a new sentencing proceeding in the case.
Respectfully submitted,
Shau B Akt fU
Wanda H. Carter
Deputy Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 24th day of March, 2014.
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RESPONDENT’S STATEMENT OF ISSUE ON APPEAL

Whether the trial court properly denied Appellant’s request for credit
against his sentence for the time he served under house arrest and GPS
monitoring where: (1) an amendment to the South Carolina Code
which allows credit for “any time spent under monitored house arrest”
occurred after Appellant was sentenced; (2) Appellant was not entitled
to such credit under the pre-amendment version of the Code; and (3)
Appellant’s right to due process was not violated by the imposition of
GPS monitoring? '



STATEMENT OF THE CASE
Appellant' was indicted at the April, 2010 term of the grand jury for Horry County

for trafficking in cocaine — more than 400 grams. (Indictment number 2010-GS-26-

1601). He was represented by William 1. Diggs, Esquire. The State was represented by

Bradley Coy Riéhardson of the Fifteenth Circuit Solicitor’s Office. On December 14,
2011, Appellant pled guilty to the lesser included offense of trafficking in cocaine — 28 to

100 grams. He was sentenced by the Honorable Steven H. John to ten years’

imprisonment. (R.p.3; p.16, lines 1-25; pp. 38-40). Defendant subsequently filed a

motion to reconsider his sentence. (R.p.19). On February 29, 2012, Judge John
convened a hearing on Appellan_t’s motion. Appellant was again represented by Mr.
Diggs, and the State was represented by Assistant Solicitor Nancy Cote. After hearing
arguments, Judge John issued an order denying Appellant’s motion. (R.p.34). Appellant
timely filed a notice of intent to appeal his conviction and sentence and subsequently

submitted a Brief in support of his appeal. This Brief of Respondent follows.



STATEMENT OF FACTS

After Appellant was arrested for trafficking in cocaine, he had a surety bond set at
$150,000. His attorney, Mr. Diggs, subsequently moved for a bond reduction, and on
October 16, 2009, the Honorable Larry B. Hyman, Jr., issued a consent order reducing
bond to: “a $45,000 surety bond with the condition fhat the defendant be placed on home
detention w/ GPS monitoring except for purposes of going to and from work and/or

school, for medical treatment, and to attend church services.” Mr. Diggs and an assistant

solicitor indicated their agreement to the terms and conditions of the bond by signing the

consent order. (R.p.1).

At the guilty plea proceeding, the solicitor recited the facts of the case and

. Appellant said those facts were true and correct. (R.p.8, line 12-p.10, line 23). After

asking Appellant a series of questions, the court found there had been a substantial
factual basis for the plea and found that Appellant’s decision to plead guilty was made
freely, voluntarily, knowingly and Aintelligently with the advice of competent counsel.
The court accepted the plea and asked to hear from Appellant’s counsel. (R.p.11, lines 2-
9). Mr. Diggs stated: “The incident occurred over two years ago. He has been on
monitor and house detention since that time, and eventually, when the Court imposes a
sentence, we are going to ask the Court to consider giving him credit for that, a period of
time he has been on the monitor.” (R.p.11, lines 10-17). After imposing a ten year
sentence, the court ordered: “Defendant is given credit for any jail time that he has
actually served. I do not believe it is proper to extend credit for time spent on GPS
monitoring.” (R.p.16, lines 16-18).

In his motion to reconsider, Appellant argued that he: “should be given credit for

the time served under house arrest and electronic monitoring, to wit: from the time of '

3



arrest on September 28, 2009 until the date of his sentencing, December 14, 2011.”

(R.p.19). At the February 29, 2012, motion hearing, Appellant advised the court that

although he had done some research, he was unable to discover any cases to specifically
support his request for credit. He argued, however, that having GPS monitoring in
addition to house arrest created a slightly different circumstance than was addressed in
the case law. Appellant argued that the limits on his travel associated with house arrest
along with the GPS monitoring were sufficiently severe and restrictive to meet the
definition of “confinement” for purposes of awarding credit under the relevant statutes.
(R.p.26 line 11-p.27, line 11). The solicitor noted that Appellant had not actually
maiﬁtained compliance with all the cpnditions of home detention and had even had a
revocation at some point. She also argued that regardless of compliahce, Appellant was
not entitled to credit for time served on home detention under the existing case law of this
state. (R.p.28, line 18-p.29, line 2).

At the conclusion of the hearing, the court referenced an opinion from this Court,
State v. Higgins, 357 8.C. 382, 593 S.E.2d 180 (Ct. App. 2004), for the proposition that a
person is only entitled to credit for time served in a penal institution, and not for house
arrest. The court found the GPS- monitoring which was attached to the house arrest did
not create any exception to this rule, and again declined Appellant’s request for credit for
time served on house arrest and GPS monitoring. (R.p.31, lines 3-24). After hearing
arguments, the court issued an order formally denying Appellant’s motion to reconsider.
The court: “denied the request for credit for time served while [Appellant] was on home

detention. State v. Higgins, 357 S.C. 382, 593 S.E.2d 180 (Ct. App. 2004).” (R.p.34).



ARGUMENT
L

The trial court properly denied Appellant’s request for credit
against his sentence for the time he served under house arrest and
GPS monitoring where: (1) an amendment to the South Carolina
Code which allows credit for “any time spent under monitored
house arrest” occurred after Appellant was sentenced; (2)
Appellant was not entitled to such credit under the pre-amendment
version of the Code; and (3) Appellant’s right to due process was
not violated by the imposition of GPS monitoring.

Appellant argues the trial judge erred in denying his request for credit against his
sentence for the time he served under house arrest and GPS electronic monitoring prior to
his guilty plea. First, Appellant contends he should have been given credit pursuant to a
2013 amendment to Section 24-13-40 of the South Carolina Code that allows credit for
“any time spent under monitored house arrest.” Second, Appellant contends he should
have been given credit pursuant to the pre-amendment version of § 24-13-40 because the
GPS liberty restriction placed upon him duringv the home detention “elevated his status to
that of a prisoner confined in a penal facility.” Finally, in an argument seemingly
unrelated to his request for credit for time served, Appellant contends the pre-trial

'imposition of GPS monitoring as a condition of bail, without a hearing, violated his right
to due process. The State submits each of Appellant’s contentions is without merit.
S.C. Code § 24-13-40: Post-2013 Amendment

On the date of the offense (September 30, 2009), the date of Appellant’s guilty
plea (December 14, 2011), and the date the trial judge heard arguments on Appellant’s
motion to reconsider (February 29, 2012), the South Carolina Code provided:

The computation of the time served by prisoners under
sentences imposed by the courts of this State must be

calculated from the date of the imposition of the sentence.
However, when (a) a prisoner shall have given notice of



intention to appeal, (b) the commencement of the service of
- the sentence follows the revocation of probation, or (c) the
court shall have designated a specific time for the
commencement of the service of the sentence, the
computation of the time served must be calculated from the
date of the commencement of the service of the sentence.

In every case in computing the time served by a prisoner,

full credit against the sentence must be given for time
served prior to trial and sentencing. Provided, however, that

credit for time served prior to trial and sentencing shall not
be given: (1) when the prisoner at the time he was
imprisoned prior to trial was an escapee from another penal

institution; or (2) when the prisoner is serving a sentence
for one offense and is awaiting trial and sentence for a

“second offense in which case he shall not receive credit for
time served prior to trial in a reduction of his sentence for
the second offense. '

S.C. Code Ann. § 24-13-40 (2007 & Supp. 2011) (emphasis added). In State v. Higgins,

this court found the legislature only intended to allow credit for time served in a penal

" institution, and therefore found no error in the trial court’s refusal to afford credit to

Higgins for the time he served on house arrest while he was released on bond. 357 S.C.
382, 386, 593 S.E.2d 180, 182 (Ct. App. 2004). On June 7, 2013, the legislature

amended Section 24-13-40 by adding language to the relevant sentence as follows: “In

"~ every case in computing the time served by a prisoner, full credit against the sentence

must be given for time served prior to trial and sentencing, and may be given for any time
sggrit under monitored house arrest.” S.C. Code Ann. § 24-13-40 (Supp. 2013) (amended
by Act No. 34, eff. June 7, 2013).

Appellant argues that this amendment to § 24-13-40 means Higgins can no longer
be controlling on the issue of whether to bestow time served credit on home detention

pretrial detainees. Indeed, he claims allowing credit for time served on home detention is

a “new statutory mandate.” (Brief of Appellant, p.9). The State disagrees, at least insofar



as the application of Higgins to this appeal, and submits Appellant’s argument should be
denied and dismissed on several grounds. First, this argument is not preserved for
appellate review because it was neither raised to nor ruled upon by the trial court. State
v. Freiburger, 366 S.C. 125, 135, 620 S.E.2d 737, 742 (2005); State v. Fleming, 254 S.C.
415,421, 175 S.E.2d 624, 627 (1970). Indeed, it could not have been raised to the trial
court because the amendment occurred after appellant was convicted and sentenced. At
the time of Appeilant_’s plea and sentence, Higgins controlled the trial court’s decision to
deny credit for time served on house arrest, and that decision shquld be affirmed.
Second, although not raised in his brief and therefore not before the Court, to the
extent this Court construes Appellant’s argument to be a claim that the amendment to
Section 24-13-40 should be retroactive, the State disagrees. South Carolina case law
* makes it clear that amendments to statutes are not retroactive unless the Legislature says
they are. “Genérally, ‘statutory enactments are to be considered prospective rather than
ret;bactive in their operation unles;s there isa spéciﬁc provision in the enactment or clear
legislative intent to the contrary.”” Wiesart v. Stewart, 379 S.C. 300, 303, 665 S.E.2d
187, 188 (Ct. App. 2008). “Statutes that are remedial or procedural in nature, however,
operate retroactively. A statute is remedial and applies retroactively when it creates new
remedies for existing rights or enlarges rights of persons under disability.” Id. In
Wiesart, this Court found the 1996 amendment to § 23-3-430 was procedural in nature
because it created a requirement that the trial court make a specific finding on the record
regarding whether a person convicted of indecent exposure should register as a sex

offender, rather than creating a new right. Id.



In Edwards v. State Law Enforcement Div., 395 S.C. 571, 720 S.E.2d 462 (2011),
the Supreme Court examined how to determine whether a stafutory amendment is to. be
applied re‘troactively.A “It is a well-settled rule of statutory construction that absent a
specific provision or clear legislative intent to the contrary, statutes are to be construed

prospectively rather than retroactively, unless the statute is remedial or procedural in

* nature.” Id. at 579, 720 S.E.2d at 466. After finding no explicit provision by the General

Assembly that the amendment in question was to apply retroactively, the Court turned its

focus to whether it was remedial or procedural. Following the Court’s logic in Edwards,

finding no explicit provision that the amendment isvto apply retroactively, this Court must
determine whether it is remedial or pr_ocedural. A statute is remedial when it creates new
remedies for existing rights or enlarges rights of persons under disability, and is

procedural if it sets out a mode of procedure for a court to follow, or ‘prescribes a method

of enforcing rights.” Wiesart, 379 S.C. at 303, 665 S.E.2d at 188; Edwards, 395 S.C. at

580, 720 S.E.2d at 466. Here, the amendment does not create a new remedy for an
existing right, nor does it set out a mode of prdcedure for courts to follow. Rather, by
providing that house arrest time may be used to calculate time served, the amendment
creates a new obligation or imposes a new duty. Id. In Edwards, the Court found the
amendments to the sex offender registry statute to provide that if a sex offender received
a pardon for which he was required to register, he must reregister and may not be
removed from the registry except in certain enumerated circumstances did “not create a
new right, but instead impose[d] an obligation which did not exist prior to the
amendments.” Edwards, 395 SC at 579, 720 S.E.2d at 466. Similarly, the amendment

in this case imposed an obligation by making house arrest part of time-served calculation.



Therefore, it should be construed prospectively, not retroactively. Accordingly, the
amendment does not apply to Appellant.

Finally, even under the terms of the amended statute, the award of credit for time
spent on monitored house érrest is discretionary rather than mandatory. Unlike credit for
time served prior to trial and sen.tencing ina penal institution, which “must be given,”
credit for time spent on monitored house arrest “may be given.” S.C. Code Ann. § 24-13-
40 (Supp. 2013). Because the award of the credit sought by Appellant was entirely in the
discretion of the trial court, the decision to deny such credit must be affirmed. This is
particularly true where the trial judge was given uncontested information that Appellant
had violated the conditions of his house arrest. Compare Higgins, 357 S.C. at 383, 593
S.E.2d at 181 (noting there was no evidence Higgins violated the conditions imposed in
his release order). For all of the foregoing reasons, the State submits Appellant’s first
contention is without merit and should be dismissed. |

S.C. Code § 24-13-40: Pre-2013 Amendment

Appellant argues he “qualified for time served credit due to the added GPS
condition of bail placed upon him while under house arrest because this curtailed his
liberty rights, which in turn meant that his home detention coupled with GPS monitoring
as_condition of bail resulted in a status equivalent to that of a prisoner confined to a penal
facility and fit well within the prerequisites to receive time served credit under Higgins.”
He claims the GPS monitoring “elevated him,” “raised him to a sphere beyond,” or
“catapulted him” beyond house arrest to the level of a prisoner. (Brief of Appellant, p.7-

p.8). The State disagrees.



Higgins clearly held that: (1) the statutory term: “time served” as employed in the

- statute governing computation of credits against a sentence did not include time spent

under house arrest; and (2) Higgins was not entitled to credit against his sentence for time

- spent under house arrest while released on bond. Higgins, 357 S.C. at 382, 593 S.E.2d at

180. Like Higgins, Appellant spent time under house arrest/home detention while

released on bond. Thus, pursuant to Higgins, Appellant was not entitled to “time served”

credit against his sentence for this time. The imposjtion of GPS monitoring did

absolutely nothing to “elevate” or further intensify the liberty restrictions already

imposed by the home detention itself, which prohibited Appellant from leaving his home
“except for purposes of going to and from work and/or school, for medical treatment, and
to attend church services.” Instead, GPS monitoring merely provided a means to monitor
and enforce those restrictions. Appellant relies in part on State v. Dykes, 403 S.C. 499,
744 S.E.2d 505 (2013) and several cases cited therein in support of his argument,
howgver Dykes addressed imposition of GPS monitoring independent of home detention

or house arrest, and therefore is inapplicable to the circumstances of Appellant’s case.

" For these reasons, the State submits Appellant’s second contention is without merit and

should be dismissed.
Due Process
Appellant argues that “GPS monitoring works to deprive a person of his or her
liberty” and therefore, due process demands a hearing before GPS may be imposed as a
condition of bail. He contends his placement on GPS monitoring without a hearing
violated his right to due process. The State submits this argument is not preserved for

appellate review and is wholly without merit.

10
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Appellant did not raise this “due process” argument during the guilty plea
proceeding and the trial court certainly did not rule on any due process claim; therefore, it
is not preserved for appellate review. State v. Freiburger, 366 S.C. 125, 135, 620 S.E.2d
737,742 (2005); State v. Fleming, 254 S.C. 415, 421, 175 S.E.2d 624, 627 (1970). In
any event, Appellant consented to the conditions of home detention and GPS monitoring
in conjunction with a reduction in the amount of his bond. Had he not consented to the
GPS monitoring,vhe would have been given a hearing on his motion to reconsider bond
and any modified or newly imposed conditions. Therefore, the State submits Appellant’s

due process argument is without merit and should be dismissed.

11



CONCLUSION
For all of the foregoing reasons, the State respectfully requests that the judgment,
conviction, and sentence of the lower court be affirmed.
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