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STATEMENT OF ISSUE ON APPEAL
Did the trial court err in instructing the jury on the “hand of one is the hand of all” _

charge when no other person was charged with this crime other than the Appellant Finney?



STATEMENT OF THE CASE
L On Dec“er‘nbe.rv 2, 2013, the Oconee County Grand Jury iridiqted Jonathan Allen
| Finriey on the charges of bﬁrglary ﬁrsfkc_legr‘ee and petite lafceny $2000 or less. On May. 27,
~2014; May‘ 29-May 30, 2014 Finney .pr'o';:eeded to trial before the Honofablel R. Lawton
McInt(‘)‘sh, and ,a" jury. He \.Jvavs feprésented )‘ by -R. ,Dgniel Day, Jr.; and Athe stafe Was'
,répfesénted by David R. Wagner, Jr. R. 1. The jﬁry fouhd Finney< guiltyiof both charges as-
: indictéd. R. 318, 1. 4 =22 Jngle‘McI;l‘tosh sentenced Finney to thirty days on the petit
larceny, and to twen"@ yeérs. sﬁépen'ded to tﬁe service of sixteen years with five years
prébaﬁon on the burglary ﬁrst dégree."R.- 327,11. 4 —' 1.7. Finney’s attorney filed a ﬁotice of

" appeal. This appeal follows.



STATEMENT OF FACTS-

: Mary Jane Giordano lived in Green?iile with her husband, Joe, and their two
chrldren Oﬁen on weekends and during the snmmer they v151ted the old famﬂy homein * -
Oconee County whlch Mary Jane had 1nher1ted from her father. Her brother David
: McMahan who was a deputy with the Oconee County Sheriff’s Office, owned adJ oining
property. R 1;’»5, 1.11--19. | o | |

On August 10,2013, when J oe Giordaho visited this weekend home, he discovered
. thatit had been»burglarized. Iterhs'missrng inchided an old farnily heirloom 12 gauge
" shotgun, keys and liquor from the liqnor cabinet. Two weeks later, he realized thata BB -
-gun and airsoft toy rifle were also mlssmg R 141, 1L 15 R 146, 11. 10; R. 227, 11. 18 = R.
28,11 17. o
Investigator Scott Arnold with the ‘Sheriffs Office was assigned to thrs case. He
:asked Investigator David MeMahan,”who knew the area, to assist 'him.- R. 232, 11 19 ~-R.
5234;’ 1. 11. ,After canvassing the area, Sgt McMahan developed Jonathan Finney as a
suspect. .Afte‘r’ rnore rnvestigation, the officers learned that Finney was at the home of Tina
" Elrod.R. 234,11 12-19.
| The .ofﬁcers went to Tina Elrod’s. She gave consent for them to search her home.
_They found a BB gun and alrsoﬁ toy rifle and a blue bag. The blue bag was s1gn1ﬁcant
because another witness had seen a. wh1te male leavmg the 1ncrdent locatlon carrylng a blue -
: . bag. The ofﬁcers determined that these 1tems belonged to the Glordanos R. 188 1.9 - 25 x
R.194,11. 4 - R 196, ll 11.-
The _ofﬁcers waited there until Finney returned. Finney went with them to the

Sheriff’s Office where he ga\}e a written staternent on August 28,2013. R. 196, 11. 11 ~R.



| 2(ll, ll.-8. In thiswritten statement, Finney stated ,that he and Josh were at the house, and

i Josh left. When Josh returned a couple of hours later he had a blue bag, a 12 gauge
shotgun, airsoft gun and BB gun. Josh said he had found a “lick” and needed to sell the
1tems to make some money aney had not s seen Josh since then He 1dent1ﬁed Josh as J osh

' Bunell R. 235 .1~ R. 237 ]1. 15 aney was then held at the detention center on

elated charges R. 76, . 9- 20 |
The ofﬁcers talked w1th Finney again two days later on August 30, 2013 He

would not give a written statement but said he would talk with them. When the officers told

him they had items from the burglarized property that linked him to the burglary, Finney

o told them: “I ‘did it.” Finney said that he was the lookout man. Josh Burrell went in the

house. R. 2l)l, ll. 11— R. 205, 11. 12. Latet, on Sentember 4,2013, Finney took the ofﬁcers
o the‘incident location. R. 205, 11. ,’13 ~R. 208’, 1. 15.
Finney was arrested and charged with the burglary. At his trial, Finney chose not to
. testify in his own defense. R.252,11. 1 -21. Follo\ying a hearing pursuant to Jackson v.
D_én_ng, '37’8 U.S. 368 (1964), his written statement and oral statements were admitted into
evidence. R. 103, I1. 5 - R. 104, 11. 10.
| At the close of the evidence, the judge held a charge conference. He told the
attorneys the list of charges he planned to give to the jury. When :he said he planned to give
- the “hand of one 1s the hand of all” charge,, defense counsel objected. Counsel argued that

~ Finney had not b-een' charged asa co-defendant and no one else had been charged. Although
'Finney Said in his.statement that someone else was involved, the officers said they did not
believe h1m There hadgb'\_een no other testimony nor evidence that someone else was

" involved. R. 262, Il 1—R. 264, IL. 1.



- " The state argued that Finney said sbmeoﬁe else was involvea and that was
| sufficient for the “hé.nd of (;ne is the hand- of all” charge. The trial judge ruled that the
. : A'cha’rgé was éppropriaté based on F inney’s statiement that he was the lookout. R. 264, 11. 2 —
24. | | | | |
The judge gave the chargg, and defense counsel objécted at the end of the ju\ry ‘
 charges. R. 281, 11 16~ R. 283, 11. 2; R. 286, 1. 1 - 18, | |

’



' ARGUMENT

The trial court erred in insfructihi_i the jury on the “hand of one is the hand of all”

charge when no other person was charged with this crime' other than the Appellant Finney.

- Under the “hand of one, the hand of all theory”, one who joins with another to ‘
écéomplish an illegal purpose is liable criminally for everything done by his confederate |

incidental to the execution of the common design and purpose. ” State v. Langley, 334 S.C.

643; 515 S.E.2d 98 (1999); State V.'.Jacks.,on, 410 8.C. 584,765 S:E.2d 841 (Ct. Api). 2014).

| The law to be charged must bé deteymined from the evidence presented at tI;ial.‘_SEl_'[_@_
v. Knoten, 347 S.C. '2"9‘6,>302, 555 S.E.2d 391 (2001); State v, Lee, 298 S.C. 362, 364, 380
S.E.2d 834, 835"(1989). ‘A trial court’s decision regarding jury charges will not be revcrséd, |
_ ‘where the chargesas a wholé }Sroperly éhafged the law to be applied. State v. Rye, 375 S.C.
.1 19, 65 1 S.E.2d 321‘ (2007). AJury charge is sufficient if, when considered asa Whéle, it
.covers the law applicable to the case. Stat¢ v. Curry, 370 S.C. 674, 636 S.E.2d 649 (Ct. App. -
2006). Jury instructions should be considered as a whole, and if as a whole théy are free
. from eﬁ‘or, any isplated pqutions‘ Wﬁich may be rﬁisleading do not constitute reversible errqr.'

State v. Smith, 315 S.C.547, 446 S.E.2d 411 (1994).

The Supreme .C01‘1rt held in Statelv. bay, 341 S.C.Q"439, 452, 529 S.E.'2dl 431 (2000),

:that thf_: vfa‘ilure to tailor jur}-/ iﬁstructionstb adequate_ly reflect the facts and‘ theories presented

| by the defendant conétituted reversible error. In Sfate v .Fuller,‘_ 297 S.C. 440,. 377 S.E.2d
328 (1989), thé Supfeme Court re's/ersed and remanded Fuller’s conviction Qf voluntary
: manélaﬁgiltér beéauée the Couﬁ hejld.that.it /;zvés’réversible error where the trial Véouﬁ failed

to charge on the elements of defense which were applicable to the issues raised by the

defendant;



Just as a judge sﬁduld give a requested jury charge if supported by the evidence
presented, a judge IShould‘no't gjye, é"{:harge if the evidence does not Nsul‘)port thaf charge. In
Finney’s case, theré wés no evidence that any other person was charged with this crime. The
officers doubted the tfuth Qf Finney’s statements as ‘they stated.

N ~Finney was brejudiced by the “Hand of'oﬁe 1s the hand of all charge” because there
- was a rcasonablé probabﬂity that fhe jﬁry Vcould have beliéVed his written stétement over his
;verbal .statemer:lt.‘There was no fofensic evidence linking Finpey or anyoné else to the crime
scene. f.l'hefefore,_ thé jury could have found him not guilty and blamed the crime on the third

party but for the jury charge.



. CONCLUSION

Based on the above, the conviction and sentence should be reversed and the case

Lo rema.ﬁded for a new trial.

Réspectfully submitted,

g@m e Cm@c& @ 6@
LaNelle tantey DuRant
Appellate Defender

- ATTORNEY FOR APPELLANT

This 13" day of February, 2015.

10



. STATE OF SOUTH CAROLINA
. IN THE COURT OF APPEALS .

Appeal from Oconee County -
R. Lawton Mclatosh, Circuit Court Judge

FEB 1 3 2015

THESTATE, © SCCourtof Appeals
- | RESPONDENT, |
JONATHAN ALLEN FINNEY
| APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for J onathan Allen aney states:
I. She is Appellate Defender for the South Carolina Office of Appellate -
Defense, arid' was appointed to represent appellant.
- 2 ~She has feyiewed the record ef_ appellént’s trial before Judge R. LaW;on
‘Mc'Intoeh which was held on May 30, '2=014,- and, in her opinion, the appeal is without legal

merlt SUfﬁCICI’It to warrant ancw tr1a1

3. She has, pursuant to Anderb v. California, 386 U.S. 738 87 S. Ct 1396
(19‘67),‘ briefed an arguable legal issue whxch arose. durmg the course of the trial.

WHEREFORE, she esks the Court to relieve her as counsel for Jonathan AIleri
" Finney. |

. Respectfully submitted,

%M\ Ml LT @u(éf

‘LaNelle‘Cantey DuRant -
* Appellate Defender

ATTORNEY FOR APPELLANT
This 13" day of February, 2015.
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(2) - - Entire Trial Transcript
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The under31gned cemﬁes that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the April 15, 2014 order from the
South Carolina Supreme Court entitled “Revised Order Concerning Personal Identifying
+ Information and Other Sensitive Information in Appellate Court Filings.”

* February 13", 2015

LaNelle\C. DuRant
Appellate Defender

S.C. Commission on Indigent Defense
* Division of Appellate Defense

1330 Lady Street, Suite 401
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Columbia, South Carolina 29211-1589
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Lieber Correctional Instltutlon PO Box 205, Ridgeville, SC 29472, this 13" day of
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- Appellate Defender
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