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STATE OF SOUTH CAROLINA )

) INTHE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT /Q
2
) Case No.: 09-CP-08-3107 %,
Clittord Thompson, ) : ((\’
)
Petitioner, ) ORDER
)
- VS- )
)
State of South Carolina, )
)
Respondent. )
)
)
This matter concerns a petition for the Court to make a finding on the record that Mr.

Thompson’s kidnapping offenses should not place him on the sex offender registry upon his
release in August of 2020. A hearing on the matter was convened at the Berkley County
Courthouse on November 18, 2009. Mr. Thompson appeared pro se. Assistant Attormey General
David Spencer and Assistant Attorney General Geoffrey Chambers of the South Carolina Otfice
of the Attorney General represented the State of South Carolina. |
. Under S.C. Code § 23-3-430 (C)(15), updated 2008, an individual with a conviction for
kidnapping is required to register on the Sex Offender Registry unless there is an adjudication
that there was no sex offense. Petitioner Thompson pled guilty in Berkeley County in 2001 to
kidnapping charges related to armed robberies and received a twenty-tive year sentence on the
charges. When Mr. Thompson entered a guilty plea; no adjudication was made that this
kidnapping conviction did not involve a sex offense listed in § 23-3-430.
The sex otfender registry law in effect at the time of an incarcérated inmate’s release
- trom prison determines registration requirements. Hazel v. State, 377 S.C. 60, 659 S.E£.2d 137

2008). Mr. Thompson is currently incarcerated and will not be released from prison until

3 - //’/lﬂé /'



August of 2020. Mr. Thompson is not currently registered or listed on the sex offender registry
because registration as a sex offender does not occur until an inmate is released from prison. The
sex otfender registry law in place at the time of his year 2020 release from prison will determine
Mr. Thompson’s sex offender registry status.

The sex offender registry statutes, South Carolina Code Annotated Sections 23-3-
400 et seq. have undergone numerous changes regarding the treatment of kidnapping
convictions. The continuous change in requirements triggering sex offender registration is best
illustrated by amendments to § 23-3-430. Four amendments since 1994 have changed the status
ofkidnapping as a registration triggering offense. The first version of South Carolina’s sex
offender registry included kidnapping as an offense requiring sex offender registration. § 23-3-
430(8) (Supp.1995). In 1996 an amendment_dropped kidnapping from the list of offenses
triggering séx otfender registration. § 23-3-43O(C)A(Supp.1996). A 1998 amendment reinstated
kidnapping as an offense triggering sex offender registration. § 23-3-430(C)(15) (Supp.1998).
Kidnapping was again the subject of a 1999 amendment stating that a person convicted of
kidnapping a person eighteen years of age or older would be required to register as a sex
offender. An exception was included that does not require registration if the court made a finding
on the record that the offense did not include a criminal sexual otfense or an attempted criminal
sexual offense. § 23-5-430(C)(i5) (Supp.1999).
Because of the numerous changes to the sex offender regxs?ry statutes with regard to kidnapping,
the status of kidnapping with regards to the sex offender registry statutes in the far distant future
are unknown.

In order to maintain a legal action there must be “a real and substantial

controversy which is appropriate for judicial determination, as distinguished from a contingent,
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hypothetical, or abstract dispute.” Pee Dee Elec. Coop., Inc. v. Carolina Power & Light Co., 279
S.C. 64, 66, 301 S.E.2d 761, 762 (1983); Thrifty Rent-A-Car Sys., Inc. v. Thrifty Auto Sales of
Charleston, Inc., 849 F.Supp. 1083, 1085-86 (D.S.C.1991) (stating a “court should not decide a
controversy grounded in uncertain and contingent events that may not occur as anticipated or
may not occur at all”). Because Mr. Thompson does not have to currently register as a sex
otfender and the requirement of Mr. Thompson’s registration upon his release in year 2020 is
u‘ncenain, there is no real and substantial controversy at the present time. (Any internal
classification with the South Carolina Departmept of Correctic;ns resulting from Mr. Thompson’s
conviction is subject matter for administrative law proceedings within the South Carolina
Department of Corrections.)

[T IS ORDERED that Mr. Thompson’s current petition for removal from the éex offender
registry is dismissed and Mr. Thompson should be free to tile this motion again upon his release

it at that time the Laws ot South Carolina require his registration.

,
AND IT IS SO ORDERED this // ~ day of Alhcegpties 2009,

/Q/A }7(/.«»/&&4 AL et 4 }\ i
The Honorable Markfey Dennis, Jr.
Presiding Judge

Ninth Judicial Circuit

?
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY Case No.  2009-CP-08-3107
~3
é?:{ %
CLIFFORD THOMPSON, nZx 2@
Petitioner, S.éng -
ces =
ORDER <=F W
& 2
STATE OF SOUTH CAROLINA,

Responadent.

This matter comes before me upon Motion to Alter and/or Amend
Judgment filed by Clifford Thompson, Petitioner. After fully considering -
submission of the Applicant, this Court finds no need for oral argument in this

matter and therefore the Motion to Alter and/or Amend Judgment is denied:

AND IT IS SO ORDERED!

<

Lot )
Rl MARKLEY DENNIS] JR.
Presiding Judge

Moncks Corner, South Carolina |

April 12, 2010
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STATE OF SOUTH CAROLINA - )
) INTHE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
) Case No.: 09-CP-08-3107
Clifford Thompson, )
)
Petitioner, ) Motion to Dismiss
)
- Vs~ )
)
State of South Carolina, )
)
Respondent. )
)
)

TO: CLIFFORD THOMPSON, PRO SE PETITIONER:

Please take notice that the South Carolina Attorney General Henry McMaster

. (hereinafter Attomey General), through his undersigned counsel, pursuant to Rules 12

(b)(1) and 12(b)(6) of the South Carolina Rulgs of Civil Procedure (SCRCP)‘, within ten
(10) days or as soon thereafter as may be heard, will move the Court for an Order of -
dismissal of the State of South Carolina as a Respondent to this petition. Mr. Thompson
(hereinafter the Petitioner) has failed to state facts sufficient to constitute a cause of
action for which the Court can grant relief against the State of South Carolina because the
issue is not ripe for adjudication. The Pétitionér also fails to piead facts sufficient to
establish subject matter jurisdiction because there is no real and substantial controversy in
the present time or near future.
Ripeness:

The court does not have subject matterjurisdiction because the issue is not ripe

for judicial review. The Petitioner’s sex offender registration lacks ripeness for judicial

review because registration will not occur until his release from prison in year 2020 and

ET 14
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offenses tri ggering sex offender registration have undergone continuous modification
since the sex offender registry became law in 1994.

In order to maintain a legal action there must be “a real and substantial
controvers.y which is appropriate for judicial determination, as distinguished from a
contingent, hypothetical, or abstract dispute.” Pge Dee Elec. .Coop., Inc. v. Carolina
Power & Light Co.,279 S.C. 64, 66, 301 S.E.2d 761, 762 (1983); Thrifty Rent-A-Car
SAys., Inc.v. Thrifty Auto Sales of Charleston, Inc., 849 F.Supp. 1083, 1085-86
(D.S.C.1991) (stating a “court should not decide a controversy grounded in uncertain and
co.ntingent events thét may not occur as anticipated or may not occur at all”).

The Petitioner pled guilty on May 2, 2001 to four counts of kidnapping and six
counts of armed robbery. S.C.Code Ann. § 23-3-430 (2007) provides that persons
convictéd of certain offenses must register as sex offenders upon their release. Cprrently,
§ 23-3-430(C)(15) (2007) requires thét any pérson convicted of kidnapping a persoﬁ
eighteen years of age or older must register as a sex offender unless a finding is made on
the record that the kidnapping did not include a criminal sexual offense or attempted
cniminal sexual offense. However, statutory requirements of offenses triggering sex
offéndgr registration have been in a continuous state of flux.

The continuous change in requirements triggering sex offender registration is best
tllustrated by amendments to § 23-3-430. Four émendments since 1994 have changed the
status of kidnapping as a registration triggering offense. The first version of South
Carolina’s sex offender registry included kidnapping as an offense requiring sex offender
registration. § 23-3-430(8) (Supp.1995). In 1996 an amendment dropped kidnapping

from the list of offenses triggering sex otfender registration. § 23-3-430(C) (Supp.1996).

a 15
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A 1998 amendment reinstated kidnapping as an offense triggering sex offender
registration. § 23-3-430(C)(15) (Supp.1998). Kidnapping was again the subject of a 1999
amendment stating that a person convicted of kidnapping a person eighteen years of age
or older would be required to register as a sex offender. An exception was included that
does not require registration if the court made a finding on the record that the offense did
not include a criminal sexual offense or an attempted criminal sexual offense. § 23-3-
430(C)(15) (Supp.1999).

Mr. Thompson will not be required to register as a sex offender until his
scheduled release from prison in August 2020. The history of change in sex offender
registry legislation indicates great Ppotential for chahge in sex offender registration
-requirements over the next eleven years. Therefore a legal action over registration that
will not materialize within the next decade involves a continéent, abstract dispute where
the petitioner’s duties concemning sex offender registration in the distant future are purely
speculative and contingent on many factors. Mr. Thompson should litigate the issue of
sex offender registration at the time of his release and required registration. In the present
time The Petitioner does not present subject matter that is ripe for adjudication becéuse
distant future reqﬁirements for sex offender registration é.re unknown zind The Petitioner
will not, if at all, incur a duty to register as a sex offender until his release from prison in
the distant futu're.

[n the uncertain event that a duty to register as a sex offender does manifest, it
will not do so for eleven years. Currently there is no clear and substantial controversy and A
the petition should be dismissed because the court lacks subject matter jurisdiction.

Furthermore, the Petitioner fails to state a claim for which the court may grant relief

(5 ' 16



because there is no current duty from which the petitioner can be released and any future
duty is purely speculative and subject to contingencies.

Counsel for the State of South Carolina asks the court to dismiss this petitioﬁ for
lack of subject matter jurisdiction under SCRCP que 12(b)(1) and to dismiss this
petition under Rule 12(b)(6) for failure to state facts sufficient to constitute a cause of
action.

Counsel for the State ot’SQ;Jth Carolina certifies phrsuant to Rule 11 of the South
Carolina Rul.es of Civil Proceaure that consultation is not required for a Motion to
Dismiss and is further not fequired with a pro se litigant.

Conclusion

For the reasons outlined above, Respondent State of South Carolina prays that this
Honorabl¢ Court order as follows:

(1) . That the Motion to Dismiss this petition is granted; and

(2) For such other relief as this Court deems necessary and proper.

[signatures on next page]
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October Q 3 , 2009

Respectfully Submitted,

Hepﬁ D. McMaster
Attorney General of the State of South Carolina

John W. MclIntosh
Deputy Attorney General

.David Spencer

Assistant Attorney General

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3680
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IN THE COURT OF COMMON PLEAS
NINTH JUDICAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

Clifford Thompson, Case No: 09-CP-08-3107
Petitioner, )
V.

J
State of South Carolina, ANSWER TO RESPONDENT'S

MOTION TO DISMISS
Respondent. T

Nt el Nt el Nt e N Nl e

The Petitioner, Clifford Thompson, respectfully makes this Ansver

TO RESPONDENT'S MOTION TO DISMISS.

The Respondent, in its Motion to Dismiss, asserts twvo defenses (1)
lack of subject matter jurisdiction under SCRCP Rule 12 (b)(1l) and (2)
failure to state facts sufficient to qpnstituté a cause of action under
SCRCP Rule 12 (b)(6). The Petitioner makes the following showing that
Respondent's defenses .are meritless with regard to the issues outlined
in Petitioner's Petition for Declaratory Judgement, and that dismissal
of this case under Rule 12-13 inappropriaté and not warranted; the case
should be allowved to proceed and Respondent required to file a

responsive pleading to Petitioner's Petition for Declaratory Judgement.

First and foremost, this Court has complete subject matter

" jurisdiction to adjudicate the matters brought by the Petitioner. The

Petitioner instituted a Petition for Declaratory Judgement in the

Berkeley County Court of Common Pleas pursuant to S.C. Code of Law

§15753-10 and §15-53-20, commonly cited as the Uniform Declaratory

Judgement Act. The plain language of the statute §15-53-20 empovers

l.

(8 19



this Court to address the issues and execute judicial determination on
the claims outlined in Mr. Thompsoen's Petition for Declaratory Judgement

wvhich is to declare Mr. Thompson's rights, statﬁs, and legal relations

under S.C. Code of Law 52353-430(c)(15).

LEGAL ARGUMENT

The Pecitiener Thompson is an incarcerated pro se litigant and is
entitled to have his pleadings and motions construed liberally to ensure
substantial justice to the parties. (Ple;adinga in a case should be
construed liberally, aﬁd the trial court’ and appellate ccurtA must
presume all.vell pled facts to be true so that subétaniial jgstice is

done between the parties, - Overcash v. South Carolina Elec. and Gas Co.

+ 614 S.E.2d 619; also Keiger v. Citgo, Coastal Petroleum, Inc., 482
S.E.2d4 792).
To clarify Petitioner's legal position, the Petitioner Thompson makes

the follovwing expohndet on the substance of his Petition for Declaratory

Judgement.

The Petitioner is of the legal position that S.C. Code of Lav
§23-3-430 creates statutory rights which entitles him to have judicially
determined whether or not a finding has been made on record that the
kidnapping charges for which he has been convicted does or does not
include underlying acts of criminal sexual offense or attempted criminal
sexual offense. The Petitioner is of the legal and factual position
that the transcript of the Petitioqer's criminal convictions proceedings
does not plainly state that Petitioner's kidnapping convictions does

include underlying acts of criminal sexual offense or attempted criminal

2 d n
9 20



sexual offense nor does the transcript of the Petitioner's criminal
convictions plainlyAstate that Petitioner's kidnapping convictions gggg
not include underlying acts of criminal acts of criminal sexual offense
or attempted criminal sexual offense or attempted crimipal sexua;
offense. This judicial determination has not been made by a court of
Competent jutisdic;ion. The Petitioner is entitled pursuant to the
Uniform Decla;atory Judgement Act and to statutory rigptg created by
§23f3f§34. to havg declared by a court of competent ju;isdiction vhether
are not the alledgéd undetlying actions of the Petitioner's kidnapping
convictions are such that the underlying actions comnstitute a criminal
sexual offense or attempted criminal sexual offense as a matter of law
and fact. It is this right to the judicial determination of the nature-
of the underlying ;ctions of the kidnapping convictions that Petitioner
Thompson seeks and is the heart of Petitioner Thompson's Petition for
Declaratory Judgement.  Once the judicial determination of whether
Petitioner's alledged underlying actions that gave rise to the
kidnapping convictions are non-sexual or sgxug; in nature have been

made, then it will be self-evident vhether Petitioner is required to

register as a sex offender.

The real and substantial disputg'of whether Petitioner's alledged
underlying actions of his kidnapping convictions are s8exual or
non-sexual 1in nsﬁure iq ripe and re;dy for judicial determination by a
court of competent jurisdictioﬁ. The Petitioner Thémpaon is of the
position that the alledged underlying actions of his kidnapping
convictions are only actions that constitute the force to compleﬁe the
armeé robbery convictions- these actions are non—gexual in nature. The

3. ‘ :
20 21



Respondent is of the kidnappiné convictions are sexual in nature. The
Court transcripts of the solicitor's office. allegations of the
kidnappings are available, the dates afe certain, the events are plainly
identifiable. There are no unca;tainties that would deprive this Court
of the ability to issue-an approériate judicial determination of whether
Petitioner Thompson's kidnapping conyictions include underlying actions

of a sexual nature.

CONCLUSION

The Petitionef has demonstrated and outlined in this motion and in
his Petition for . Declaratory Judgement that there is a real and
substantial controversy between tﬁe two parties as to whether the
qlledgéd ' underlying actions of | Pet;tioner Thompsoﬁ’s kidnapping
;onvictiona are non-sexual or sexual in nature, and this controversy is

apprporiate for judicial determination pursuant to §1$-53-10, §15-53-20

and 523—3-430 and all other applicable laws and rules of‘SQch Carolina
and the United States of America. Summary Dismissal is vwholely
inappropriate and Respondent is précluded from summary dismissa; rgljef
on the grounda asserted in its motion to Jdismiss, SCRCP Rule 12 (b)(1)
and SCRCP Rule 12 (b)(6).

WHEREFORE, Petitioner prays this Honorable Court for the following
relief:

1) Deny Respondent}s Mo;ion to Dismiss with prejudice.

2) Order Respondent to file a responsive brief to Petition for
Declaratory Judgement.

3) Grant Petitioner's Petition for Declaratory Judgement.

4) Any other relief deemed just.

Date: 4@4@ﬁné@r AQ,QZQ§§7 - R D
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

STATE'OP SOUTH CAROLINA
COUNTY OF BERKELEY

Clifford Thompson,

Petitioner, Case No.: 09-CP-08-3107

V.
State of South Carolina,
Respondent.

" Nt Nl et et et St N N

CERTIFICATE OF SERVICE

I, Clifford Thompson, do certify that I have served two (2) copies
of this motion "Answer To Respéndent's Motion .To Dismiss,” one on the
Berkeley County Clerk of Court and one on Respondent's attorney of

record Henry McMaster by depositing to the Broad River Prison mailroom

personnel, postage pre-paid for U.S. mail, this y/o; day of
Movember __ 2009.
Mailed and addressed to the following:
1) Berkeley County Clerk of Court 2) Henry McMaster
P.O. BOX 219 Attorney General of S.C.
Moncks Corner, S.C. 29461-0219 'P.O. BOX 11549

SWORN and, Subscribed before me,

this XM any ot NAUNID 2005,
%A\M S W

7
NOTARY PUBLIC FOR SOUT? CAROLINA
ommission-Expires

My Commission Expires: March5, 2018

27 23
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STATE OF SOUTH CAROLINA )
_ ) COURT OF COMMON PLEAS
COUNTY OF BERKELEY )
Clifford Thompson, )
)
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)
vs. ) Case No. 09-CP-08-3107

)
State of South Carolina, )
)
Defendant. )

TRANSCRIPT OF HEARING

The within Hearing in the above-captioned case was heard on November
18, 2009, in Courtroom E of the Berkeley County Courthouse, 300 California
Avenue, Moncks Comer, South Carolina; attended by counsel, as follows:
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Clifford Thompson
Appearing Pro Se

Dave Spencer, Assistant Attorney General
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OFFICE OF ATTORNEY GENERAL

-P O Box 11549

Columbia, SC 29211

Appearing for State of South Carolina

DEBORAH GARRISON

Circuit Court Reporter - 9 Judicial Circuit
Post Office Box 901
Johns Island, South Carolina 29457
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Case No. 09-CP-08-3107
Hearing of November 18, 2009
Before The Honorable R. Markley Dennis, Jr.

THE COURT: I think the parties are
all here in re: Clifford’Thompsdn. ‘There is a

Motion to dismiss by the State?

MR. SPENCER: That’s right.
THE COURT: Okay.
MR. SPENCER: Your Honor, next to

me is Mr. Jeffrey Chambers. He actually was

sworn in on Monday.

THE COURT: . With my clerk.
MR. CHAMBERS: We were classmates.

MR. SPENCER: He will be making

the afgument today.

COURT REPORTER: Your name, ‘sir?
MR. SPENCER: David Spencer.
COURT REPORTER: Who do you

represent, Mr.. Spencer?

MR. SPENCER: | State of South
Carolina.

(MR. THOMPSON ENTERS COURTROOM)

THE COURT: Good morning.

CLIFFORD THOMPSON, Pro Se: Good
morning, sir. How are you doing?

THE'COURT: I'm doing great, sir.
You all can be seated. You are Clifford
Thompson? '
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CLIFFORD THOMPSON, Pro Se: Yes,
sir.

THE COURT: Mr. Thompson, we are heré
today, this is an action that has been filed by
you in the Court of Common Pleas, Case Number
09-CP-08-3107.

CLIFFORD THOMPSON, Pro Se: Yes,
sir.

THE COURT: There is a petition
styled as a Petitibn for Declaratory Judgment.
We are here today on the State’s Motion to
dismiss. The procedure will be that I am going
to hear first from the State and then I will
allow yéu a full opportunity to respond to his
argument. _
CLIFFORD THOMPSON, Pro Se:. Thank
you. '

THE COURT: Then of course I will
allow the State an opportunity to reply to any
argument that you makei Okay. I’'1l1l be happy -to
hear from you.

JEFFREY CHAMBERS: Yes, Your Honor,

. may it please the Court, Mr. Thompson is asking

for a -- 1is petitioning the Court to find that

-~ Or to make a finding that, uh, his actions

32 33
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leading to his incarceration does not involve a
sex offense for the purpose of his registration
status with the sex offender registry.

THE COURT: Right.

JEFFREY CHAMBERS: Our current
issue with that is that in order to maintain an

action in the State of South Carolina, we need a

substantial -- a real substantial controversy

"and not something that is hypothetical, abstract

and in the future.

With regard to the Sex Offender
Registry stafute, Section 23-3-430, fhere have
been multiple changes in regards to kidnaping
over the past ten years. At one time kidnaping
was on the statute and then it was taken off of
the liét of offenses and then put back on. Then
several different, uh, -- several different
variations of the requirements of kidnaping to
trigger registry on the Sex Offender Registry
have occurred over the past ten years.

We don’t -- Mr. Thompson will not be
released from prison until the year 2020. The
record of his sentencing sheets, as well as the
South Carolina Department of Corrections

incarcerated inmate, uh, data, states his

33
34
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release date as August of 2020.

If we -- 1if we make a finding as to his
status n the registry today, that will -- that
may cause an issue if the Sex Offender Registry
statutes are significantly different at the time
of his release. This finding may be moot. Or

that reason, we ask that the Court dismiss this

at this time due to ripeness of the issue and

take it up at a time closer to his release, at

which time we would have a clear and concrete
view of the nature of the statute at thaf time
and whaf Mr. Thompson will have to comply with.

THE COURT: What was the status the
day he was convicted, did the statute require
redistration?. |

JEFFREY CHAMBERS: The statute .
he pled guilty in 2001. I believe at that time
it required an adjudication to avoid
registration for kidnaping. That did not occur
at his guilty plea.

. THE .COURT: So without the
adjudication then he was required -- at that tie
he was required to register?

JEFFREY CHAMBERS: Yes, sir.

THE COURT: All right. Thank you
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very much.
THE COURT:

you, Mr. Thompson.

Be happy to hear from

CLIFFORD THOMPSON, Pro Se: Thank

you, Your Honor. How are you?

THE COURT:

you.

I am well, sir. Thank

CLIFFORD THOMPSON, Pro Se: I

timely responded to the Motion to dismiss. I

don’t know if you received it or not.

. THE COURT: Well, that -- it’s
incorporated -- obviously any response that you
have -- I have the entire file here with me, so

whatever has been filed is a part of a record

and you’re entitled to

rely on your request, if

that is what you want to do.

CLIFFORD THOMPSON, Pro Se: Yes,

because -= I just want
in the file?

THE COURT:
for purposes of review

necessary.

to make sure that it is

It is incorporated fully

should that become

CLIFFORD THOMPSON, Pro Se: Okay.

The respondent moved for a dismissal of this

action on two grounds.

25

Specifically they cite

36
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ﬁule 12(b) (1) and Ruie 12(b) (6).

12(b) (1), they have asserted that this
court lacks subject matter jurisdiction over
this matter. Secondly they aréue a failure to
state a claim sufficient to constitute a cause
of actién.

THE COURT: Right.

CLIFFORD THOMPSON, Pro Se: In my
petition, I asked for two things. I asked for a
judiéial determination of whether or not the
alleged actions of my‘conviction were sexual in
nature. |

THE COURT: Well, but that’s --

CLIFFORD THOMPSON, Pro Se: I
asked for ---

THE COURT: The problem that® you have
-— firét of all, that’s not a -- it really is
not an issue becaqse the statute, without an
adjudication requires -- it doesn’t matter
whether it was sexual in nature, the statue
prescribed that that would have to be done for a
conviction for kidnaping. So it’s not an issue
for me to determine. The law was the law.

CLIFFORD THOMPSON, Pro Se: There

50 | 37
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THE COURT: The question is, Mr.
Thompson, -- obviously there is an argument that
I think could be made, -- it’s a little bit
premature ~-- that the State may be able to make

that ‘well, at the time of your conviction it

would require you to register.’ I can make

. that finding today. I can state as a matter of

law that you were required to register and
dismiss this action, or make that finding.

The problem that I have is that if the
statutes change between now and your release
date and it’s beneficial to you, there’s an
argument that notwithstanding that you were
required to register on the day of your
conviction that you are entitled to the benefits
of the law._ That’s why I asked whether you were
required to register at-the time of your
conviction. You were. The statute clearly
required that, because of the conviction for
kidnaping. N |

It doesn’t have to be -- you're
confusing this with -- unfortunately -~ with the
one that ~- assault and battery of a high and
aggravated nature where it requires a finding

that it’s sexual in nature. This doesn’t

27 | 38
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require that. It requiies the opposite. It
requires that you’re not -- it requires -- at
the time of your conviction it required Judge
Lockamee to make a finding and place that on tbe
record that you were not required to register.
He didn’t do that.

CLIFFORD THOMPSON,gPro Se: I
understand, Your Honor. When I read the ---

THE COURT: Sir, you don’t have a
declaratory judgment action because there is no
justiciable controversy today.

CLIFFORD THOMPSON, Pro Se: Can I
tell you my —v; |

THE COURT: Nq, because there ié no
need'to.

CLIFFORD THOMPSONK Pfo Se: I
undérstand that. I just want to tell you my
legal position.

THE COURT: Sir, you don’t need --
your legal position is that you brought an
actiop for decfératory Judgment. Okay?

CLIFFORD THOMPSON, Pro Se: Yes.

THE COURT: And that framed what we
are to do. |

CLIFFORD THOMPSON, Pro Se:

2§ 39
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Exactly.
THE COURT: And you have some

interesting points. Okay?

CLIFFORD THOMPSON, Pro Se: Yes,
sir.

THE COURT: In fact, I will tell you
that I sat here in this box -- not your case but

another case -- where I heard from lawyers
arguing for about two hours on an issue‘
concerninq governmental interactions, Charleston
County and Berkeley County. Interesting case,
really was; Thought about it, ruled on it.

You know what the Court of Appeals did?

CLIFFORD THOMPSON, Pro Se: No,
sir.

THE COURT: They reyersed it.and:
said, ‘Nope, you were wrong, Judge.’

You know why? They said that there is
no justiciable controversy, there is no
controveréy. It doesn’t matter how interesting
the legal arguments were.

To avail yourself of a declaratory
judgment, there has to be some controversy.

At this point wé don’t know what it is.

CLIFFORD THOMPSON, Pro Se: I can ---

29 | 40



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Clifford Thompson v. State of South Carolina 11
Case No. 09-CP-08-3107
Hearing of November 18, 2009
Before The Honorable R. Markley Dennis, Jr.

THE COURT: -Sir, YOu don’t have a
position.

CLIFFORD THOMPSON, Pro Se: I
would like ---

THE COURT: You’re premature. You're
early.

CLIFFORD THOMPSON, Pro Se: No,
what it says -- can I just?

THE COURT: What is it that you want
to say?

CLIFFORD THOMPSON, Pro Se: I want

to say this, that they have made a stance right

.now. - Do you understand me?
THE COURT: No, I don’t.
CLIFFORD THOMPSON, Pro Se: They

are making a stance that my action constituted a

criminal offense.

THE COURT: Sir, you ---
CLIFFORD THOMPSON, Pro Se: So -—-—
THE COURT: --- pled guilty. Let me

ask you a question.
CLIFFORD THOMPSON, Pro Se: Okay.
THE COURT: Maybe I have got it
wrong. Didn’t you plead duilty to kidnaping?

CLIFFORD THOMPSON, Pro Se: Yes, 1

HO a1
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did.
THE COURT: Do you understand that

the statute, the law, at that time said that

because of that conviction that you are required

to register unless the Court says otherwise.
CLIFFORD THOMPSON, Pro Se: A
court. Exactly.
THE COURT: Well, they didn’t say
otherwise.

CLIFFORD THOMPSON, Pro Se: The

statute says unless “a court” ---

THE COURT: That’s right.

CLIFFORD THOMPSON, Pro Se: So

‘that is why ---

THE COURT: | “A court” is a presiding
judge.
CLIFFORD THOMPSON, Pro Se: It

doesn’t say that, Your Honor.

THE COURT: . Well, sir, that’s what it
means.

CLIFFORD THOMPSON, Pro Sé: If ——-

THE COURT: So the problem that you

have is that you don’t want to appeal this now
-~ because you know what is going to happen?

They are going to agree that there is no issue

1| a2
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yet. The reason for it is quite simple, sir.
The law may change. What we do today is not
going to affect the law.

CLIFFORD THOMPSON, Pro Se: I

understand ----
THE COURT: And I can’t determine

whether you should be required to register or
not, because I don’t know what the law is going
to be. |

CLIFFORD THdMPSON, Pro Se:
Exactly. Your Honor, I am asking a different

legal question.

THE COURT: I appreciate it but you
can’t ask.a question. There is no controversy.

CLIFFORD THOMPSON, Pro Se: I --—-

THE COURT: You want an advisory.
opinion.

CLIFFORD THOMPSON, Pro Se: No.

THE COURT: Well, then, what is it

that you want?

CLIFFORD THOMPSON, Pro Se: -Let me
explain to you, if I may.

THE COURT:' All right, I will give
yod one more chance.

CLIFFORD THOMPSON, Pro Se: All

NT 43
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right. You are employed to determine my
status.

THE COURT: No, - I'm not.

CLIFFORD THOMPSON, Pro Se: - Yes,
you are.

THE COURT: No, I am not, sir.

CLIFFORD THOMPSON, Pro Se: Okay.

THE COURT: So what is your next
point? | '

CLIFFORD THOMPSON, Pro Se: Okay.

The nature of my offense can be determined from
my transcript.

THE COQOURT: No, sir.

CLIFFORD THOMPSON, Pro Se: It
doesn’t have anything to do with ---

THE COURT: It doesn’t mattef, sir,
because Judge ---

CLIFFORD THOMPSON, Pro Se: . But it

THE COURT: You’ re wréng. Thank you.
The record is there. The transcript says Judge'
Lockamee did not find that you should not
register. Do you agree with me?

CLIFFORD THOMPSON,‘Prp Se: It

doesn’t say that he does find ---

43 - 44
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THE COURT: ‘Do you agree with me?

CLIFFORD THOMPSON, Pro Se: it
says ---

THE COURT: Do you agree with me that

Lockamee did not find that you did not have to
register?

CLIFFORD THOMPSON, Pro Se: . He
didn’t make any finding whether ---

THE COURT: That’s correct.
Therefore, the statute controls.

CLIFFORD THOMPSON, Pro Se: And
the statute mays that a court may make ---

THE COURT: Thank you.

CLIFFORD THOMPSON, Pro Se: -———.

'that determination.

THE COURT: It didn’t.
CLIFFORD THOMPSON, Pro Se: That'’s

what I am asking of you, sir.

THE COURT: It didn’t. So you don’t’
have to. It doesn’t say “it shall”, it says it
“may”. It chose not to. The statute controls.

Thank you, sir.
CLIFFORD THOMPSON, Pro Se: But I
am asking ---

THE COURT: ~ Your action is dismissed.

oy ' 45
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CLIFFORD THOMPSON, Pro Se; -—=

the Court to make a determination -—=
" THE COURT: Your action is dismissed.
There is no juéticiable controversy.

If you wiil, prepare the appropriate
Order, please.

JEFFREY CHAMBERS : Thank you.

THE COURT: Good luck, sir. You will
have an opportunity to argue that to the next
ievel..

CLIFFORD THOMPSON, Pro Se: I
would ask that ---

THE ‘COURT: Maybe they will say that
you are eﬁtitled to you.

CLIFFORD THOMPSON, Pro Se: I
would like to ask you a question, I had two
questions. I understand that you —---

THE COURT: And the two legal
questions, you don’t have a basis for it, sir.

CLIFFORD THOMPSON, Pro Se: " You
aren’t giving me - |

THE COURT: No, you don’t. You
don’t, sir, -- because there is no controversy.
You have styled it as a declaratory judgment.

There has to be a justiciable controversy.

1{5 46
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There is none. Thank you.
CLIFFORD THOMPSON, Pro Se: How do

I get a determination of ---

THE COURT: Thank you, sir.

CLIFFORD THOMPSON, Pro Se: --—- of
my ---

THE COURT: Thank you, sir. Have a
good day. |

CLIFFORD THOMPSON, Pro Se: Your
Honor, —

THE COURT: Have a good day.

CLIFFORD THOMPSON, Pro Se: May I

say something, Your Honor.

THE COURT: Yes, sir.

CLIFFORD THOMPSON, Pro Se: Thank
you for your time.

THE COURT: I appreciate it and I
wish you luck in your endeavors.

CLIFFORD THOMPSON, Pro Se: When
can we make that determination, Your Honor?

'THE COURT: The day that you get
ready to be released and there is an issue, then
you can maybe bring that case. Possibly.

‘CLIFFORD THOMPSON, Pro Se: Sir,

if you look at the transcript, there ---

e a7
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THE COURT: Sir, they will look to

~the transcript the day that you have a

controversy. You don’t have one today.

Because the law can change and I don’t
xnow what the law is going to be in -- what was
the date, 2020. .

JEFFREY CHAMBERS: That’s right,
Your Honor.

THE COURT: In 2020 the statute may
say that kidnaping does not have to register.

CLIFFORD'THOMPSON, Pro Se: Right

now I am suffering. I am suffering ---

THE COURT: No, you are not suffering
a thing.

CLIFFORD THOMPSON, Pro Se: - Yes, I
did. |

THE COURT: No, 'sir, you are not.

Thank you sir.

CLIFFORD THOMPSON, Pro Se: If you
look on ---

THE COURT: Let me ask you a
question, sir? Are you registered?

CLIFFORD THOMPSONL Pro Se: I am

THE COURT: Answer my ---—

iy | 48
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CLIFFORD THOMPSON, Pro Se: Yes.
THE COURT: --- my question, are you

registered as a sex offender?

CLIFFORD THOMPSON, Pro Se: Yes.

THE COURT: You are registered as sex
" offender?
CLIFFORD THOMPSON, Pro Se: Yes.

Look at my SCDC internet screen. You’ve got it
right there. I£ says that I am registered sex
offender. |

THE COURT: You are registered?

CLIFFORD THOMPSON, Pfo Se:
(Affirmative nod), look at the screen. It is
right there. |

MR. SPENCER: Your Honor, he is

not registered on the sex offender registry.

THE COURT: Thank you.

MR. SPBNCERQ He is listed on the
South ---

THE COURT: They classified you.

'MR. SPENCER: --- Carolina ---

THE COURT: They classified you.
That, sir, is a -- that is another issue
altogether. That’s an administrative issue that

you can take up through the administrative

48 |
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1 courts.
2 CLIFFORD THOMPSON, Pro Se: " The -
3 ' THE COURT: You can file whatever you
4 want for the classification.
5 CLIFFORD THOMPSON, Pro Se: I ---
6 THE COURT: You ére not on the sex
7 of fender registry today. Thank you, sir.
8 CLIFFORD THOMPSON, Pro Se: I -——-
-9 - THE COURT: " The day that you are,
10 maybe there will be justiciable controveré?.
11 You are not today.
12 CLIFFORD THOMPSON, Pro Se: Yoﬁr

13 Honor, 'the sheet that I aﬁ ———
14 THE COURT: Thank you, sir.
15 CLIFFORD THOMPSON, Pro Se: They

16 .tell me that ---

17 THE COURT: Thank you, sir. Thank
lé you, sir. It’s an Al-Shabazz issue, sir. You
19 know what that means. You file it with the

20 administrative court. Thank you, sir.

21 JEFFREY CHAMBERS: Thank you, Your
22 Honor.

23 THE COURT: Thank you, sir. You all
24 have a good day. Good luck, Mr. Chambers.' I
25 look forward to working with you, sir. I look

g 50
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forward to working with you, sir.
Congratulations.

(HEARING CONCLUDED)

21
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held before The Honorable R. Markley Dennis,

Jr., on November 18, 2009;

I further certify that.I am neither kin nor

counsel'to any of the parties and have no
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-1 THE COURT: All right. At this .time, Mr. Jennings,
’ 2 tell me about these incidents. .:
3 MR. JENNINGS: Thank you, Your Honor. May it please |
4 .the Courf. I guess, I can go.in chronological order. That
5 would be the easiest. That begins in Lexington Coﬁnty.
6 That first armed robbery and kidnapping was on November
7 | 11th of 1998. I believe, it was at a Sleep Inn. Mr.
8 Thompson and a co-defendant went into the Slveep Inn,
9 _presented a gun to the clerk, and stole approximately $300.
10 : Af fhis one, and at each of the armed robberies, the
11 clerk' was bound either with duct tape 'or rope, which was
12 sort of an interlinking theme through all of the arméd
. 13 - rbbbe'ries. But the clerk was tied up, which is the basis
14 - for thé kidnapping. Mr. Thompson and the co-defendant,
15 it's my understanding, were apprehended shortly after the
16 armed robbery took place, and had the gun with him that was
17 used in the robbery as well as the money that was taken:
18 At Athat time, he was arrested on the armed robbery and
19 kidnapping charg'.es, and later bonde'd out of jail, and
20 that's when the cases in Richland County took place.
21 o The first of which, took place on Augusﬁ the 27, 1998,
22 that was at the Days Inn in Columbia, which was the same
23
24
. 25
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approximately, 5265 was taken. What was important in that

case was that a purple Crown Royal bag was handed to the

clerk for the money to pe placed in. Subsequently, when a

search warrant was served on Mr. Thompson's home, that type
of bag was found in his room, under his bed along with
other evidence that connected him with other armed
robberies.

The sécond armed robbery -—-—--

THE COURT: Okay. Bﬂt did they use a weapon?

Mﬁ. JENNINGS: Yes, sir. They had a gun. - |

THE CQURT: A gun?

MR. JENNINGS: It was & hand gun in each of these.

THE COURT: All right.

MR. JENNINGS: A black hand-gun. The second armed

Also, he and Mr. Chadwick Cooper entered

the Days Inn, and presented a gun to the clerk, Ms. Brenda
Tucker, and stole $860 from that Days Inn.
. The third armed robbery occurred in the City of
Columbia. It was at a Sleep Inn, and that was on QOctober
_12th of 1998.. And it was the same type of incident. Mr.
Thompson and the ca-defendant entered into the Sleep Inn
and presented a gun to the clerk, who was a'Ms. Blitch;

threw her down to the ground, tied her up, and stole about

57 - 58
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$5,000; took $200 cash out of the till, as well as stole

the safe. The key that, actually, broke all of these cases

‘was the search warrant when Mr. Thompson was developed as a-

suspect in these cases.

He was é former employee of this Sleep Inn, the one in
the City of Columbia, and had, actually, stopped working
there just weeks prior to the armed robbery occurring. And
they had a check that was owed to him for the last time

that he worked that was in the safe that was stolen. ' When

Investigator Walt Bales, who was present, was ready to

And then, he
was arrested on fhose Columbia armed robberies. And stayed
in the Richland County detention center for some period of
time and was, eventually,tl think, hezhad his bond reduced,
and he was able to make bond.

And then on February 28 of 2000, the armed robbery in
Summerville took place. Ms. Melony Richardson was present.
She was the night clerk at the Sleep Inn that night. Mr.
Thompson, as she would testify, had come in, asked to see.a
room. She gave him a éne shot key to go look at a room,
then he took a --'or our theory was that he took a towel
from the room and went down to the back door of the motel

tell and propped the door open. And then came back around

_

5%

59




10
11
12
13
14
.15
16
17
18
19
20
21
22
23
24

25

to the front, gave Ms. Richardson the key. back, and said he d
was going to go check some other motels, to see the prices.
Approximately, ten minutes later, he came back into the
motel from down the side hallway from that back door,

pulled a gun on her, forced her into the_back laundry room, -
where he duct taped her wrists together, duct taped her.
ankles, put duct tape around her mouth. Whilg he was armed
with a hénd gun, he stole the safe which contained
dPproximately $1500 and stole $200 out of the till.

Then on March the 27th at the Sleep Inn in Mt. |
Pleasant, Mr. Thompson used his mother's Fheck-card F? rent
@ room at that Sleep Inn. When the clerk gave him the key,
he went to the room for a short pe;ibd of.time{ as with the %’
Sleep Inn inp Sﬁmmerville, immediately -came back out and
said he didn't want the room; and left. About two hours
later, he came back into the Sleep Inn from down the back i
hailway, the same as he had done in Summerville{ presentéd
& gun t6 the clerk; tied her witﬁ tap? -- I mean, tied her »J

' r, and
With rope. The tied her hands and feet togethe

well as. :
dagged her mouth with a rag. He stolg the safe as

cash out of the till.

' urm i Robberiesf.
At the time the Mt. Pleasant and S erville -55
184
’ r. Thompson
took place, there was absolutely no leads. M — wn
coming do
not from this area. My theory was that he_was :

i i back to .
and doing these and immediately going right ba

60
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Columbia. It was by happenstance that the investigators
from Mt. Pleasant and Summerville talked, because they were
such similar MO's. And those investigators happenéd to
talk to investigator Bales in Columbia, seeing if there had
been any similar robberies there. Investigator Balés,
based on the address of the credit card, in Mt. Pleasant,

that was used to rent the room, coupled with the

arrested Clifford Thompson on similar cases here. I know
he's out of jail.” I'm going to put a photo line-up
togéther for you. You can show it to your witnesses and
see if Ehis is your guy. .And he.prepared the photo
line-up, and Mt. Pleasant Police Department picked it up
from Columbia, showed it to their witness, they identifie@
ﬁim'as the person who was in the hotel that night. .And
then they provided that to Lieutenant Mott with the
Summerville Police Department. And heAshowed the line-up
to Ms. Richardson, and she, also, identified Mr. Thompson
as the person who robged her in February of 2000. And Mr.
Thompson‘has no prior convictions, Your Honor; and not
juvenile record. I checked in Richland County and
Lexington.

THE COURT: Now. Mr. Thompson, after hearing what the

prosecutor has told me, sir, .is that true, sir?

DEFENDANT :

description of the suspect, as well as the MO, said, We had

60 61
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. Q\f:@xwges ace Seyval in natuce . becavse SUCV\‘JUCJI‘CM( ‘
detecmination is ey Clusively conkeollecd Yo

Al= Shabazz v Swte ' 529 apoy T42 7
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CCTATEMEN T

s app@a‘ Inolues 1ssvee  of statuter, nterpretaticn,
subject meadder Juriscliction |, mostness docteine ‘{eﬁﬁ[aﬁwe
ntent | e 5Cope of /“jghc;%azz ‘f’)h'mc(()]‘es ) ‘)w;/,’cz‘a/

hl

[l

owexs. u(\Gl r{pef\esS 1 Name ¢ w[éuu.. Some iSSUﬁg v lve
geyJﬁL\ed_ Sovkhn Cam)ma Case law ang feﬁal precedents
 Some [gsues ace noyel ‘and have ed lJra have pn'nélp/{)s
establiched \Dy' +he - Sadh Carafmq 'hxél‘n Covt as o o
jLo peceed on Hhese issies. Thie 1 a vex 'ﬁmf)&}qm—(’ a‘aloea,f
Hek needs 45 have s iccpes resolve Qs(q()éc;lf-f‘fm’s{/v, |
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STATEMENT 0F FACTS.

| The Appenan{f , C ‘fﬁ[o\rd Tl/wompson_L was
Convieted on' May 2, 2001 by Cicevit Judne -
= . / , J
James k. Lockemy. in %erke[ey Coun+y on
Loure (1) Counts of k(d\na\opm (n‘nd(‘c+me/n+
numbers . 60 - GS-O%- 1100, Ol ~QS— [0~ 30‘1‘1)
197 GS=32-876 and 00- 6$-40-52302) Fhat

Stem from a \mUH’i-CGU‘ﬂ‘W and multi *_jurn‘sd(ch‘onal

negotiated plea agreement o armed vobber

C\/\qr%es arising from Chacleston Comw)'bxmgﬁ{n
Com%y) _Ric\n\a\nd COUYH’\/ and Berkeley Cawﬂ*}/,'
-W\e d\‘spOSf'{’\‘oﬂ of —”\Q A iwinal tase s O.U‘l’l\_hed o

“the case State v, Cliflocd —megsm '; (‘ase No.o

~

2004~ CP- 08~ jou|.

The entice natuce o the OQE\(\SQS that 4he

state solicitors oflico advanced and the entire eyicknce
the <tate solicitocy office pro\(rered at Hhe QU{H plea- :

proceecings on May 2, 2001 were +hat Hhe aﬂedgeo/

actione o /(prauamus Use of Qree -{%c& Constitutes
the Loue (1) counts of kidng ""“‘3 were Fhe Lovce
HQCQSSar)/ o CompleJCQ e oféﬂs‘e Counts ofqm)ép/
robbery“m Fhese ¢eiminal Cases, |here are no

a“erja‘n"on Nac evi dence Prof@recl +hat the APPellan+é-
four () Kidnapping convictions are seyval in natuce
o thot the Lur (1) K\‘dnappmc)- Convictions have

any sexval elements,

D, - on



The presicling judgje Jawes E. Lockemy did
not yake a {indin on +he vecord whether o Not -

Appellants foue @ Kidnapping Convictions are Sexva |
N Nature o have <exyql elements, The Tudg-e Jaimes
E. lockem S o 'lovxcjer a Cireuit Judoe but is now
a Si-ting z\owir of ppeafs \iudﬁe , Hhe lower.CUUr%
K. Markle\/ Denmg, Je. ook note ang ackno»«/‘eclﬁed
s wpac-k |

—W\e Appguavﬁr fi"ed a 'Peﬁ‘h"oﬂ fo'r beclaﬁa+ar}/

| juc{(jem%+ on Se ‘tember I, 2004 . The l_?espcnden+
g*\’a\fell)f goU'\f\A" ard\('n'q ‘(3(60( Answer and Mohm
1o Diewmiss in reP\ e /(ppe“anjr's Petitron, ',4ﬁ)d[aﬂ+
Liled Qe\o\Y o Rgspanden+’s /{nswar and Mo%i‘m to
Dismiss. , 4 hearm was held (n ‘Pne lge(lcele CoumL
COUfJ( of Co‘mmo\(\ Plecs on November 1€, 2009 befe
:S-Udﬁe RMq(\(ler Deﬂ\(\is) I APFQHQV\+ P_Wlampia/)
enceged Uudﬁ‘e bé«m(g and respec\t-pulf\/ pu+ -H\e_ —J/d%e
beum(_%~m nwotice Haad T\(\ON\‘%(M "{’lrfnely' S(/"OVY\I\‘H’EG( an.
' Av{évm -0 Q%{)md@ﬂ*‘s Motion v Ds‘sm«ss pr:éf + +the
Convevin '0[4'\(\0 Novem\eér lg) 2009 heqrmﬁ. _ﬂw Tw%e
Bgnms od acknoW\edojff actua| ('e(‘_ei(H' 0( Q{—he Answer
to Respoodeth's Mﬂlm 10 Bl's\ml_s"s and mdﬁ-e Dennrs
ek NCor porate Hae /(nswa o Qespmdevﬁ's' Motion
Y Diemiss [nts +he cecord of Hars cgceo wnder Ws oeder
‘jud@e Deﬂms | ,jr. dis missed *'H«\e. Pe.—h'--hm ‘éf
Declamfor\/ ’S_ua(.aemmf |



Appellanir ‘W\ovv\pwn +;"mel‘7' {iled & Rule 59 ¢e)

- Motion o Judge Dennis 90 on March 23 ;2010
| jvdfgé D@“V\(S,&f‘. clented +he Ryle 59 () Motion.
| Appe“anJr -‘n‘mel«/ {iled Notice of /{

()peaf W dhis
Case , hﬂmé _aPPea( fa“oWS. |




ARGUMENTS,

e

T

The  Tooye- 1 ad  Lssye *7
intecwaven  aand Ly s Couct 8 -resolve\one i+
necessitates analysis of dhe other | +hece fre _%p()e[[amL -
presents +hese +wo 195 Ues Comprehens(vdu/,

4 ntec pre tation of Statute s C?'Zwsﬁch
ol law Lo 1, Covet Univ ol S Caliboenian v Moran =
265 6.L.270, 25, (17 o2y 195,137 (Ot App. 2005 )

See 9\3‘0 ija'wlz)a Lndan T(i\oe ()[\ Qou('{/\ O&@"”&L&fﬁ

ok Sotn acshoa 377 o 519,524, 642 SE2d 75
183 (200T), cect. denied . (ot i, Zo67; C

| hm’fés-%‘on Coun+
_Pirk‘sw Rec(ea-h\cn Comimn v, W

_ s, 319606567,
NSa SE24 $HI, SN (lags) | -

ace

—

gecjﬂ‘on i‘-l‘-3~330 o[ ”\é gau“ﬁ (\ard’l{na Cade ,
(Scpp 2004:) vests \Hnﬁ‘ gou\qn' Caﬁa'(v\q gur)(eme C&W‘l’ w[{%
Oapp-e\\al(e wrisdickion for Cortection of eccoes of |y 1
law cases o " gecJa‘m H-3- 200 @) ¢f {he South
Camlma 0’0;‘}18 (SUPP..ZOOF’> f)ravideg P(\e Cow«[/ g/)/4 @qls
((S‘ha\\ aPPI\/ +\we Same seope oflrevi‘ew -H’la+ #%e é{);p(eme :
- LCouet wou | ¢l C"PP)‘/ N a similiac Cage.” C(ﬁha both
Section  I4-2-230 Lo South Cc{@h»’m Céwsw“i%uﬁ'm)
ac+t Qlé \/.) Qec:h'm 5', %e Supreme C‘OUH’ %as held an
app'ella%e' Couct may (/@C{de Nove | Czue.sﬁcms df 'q\,\/ N
wWith  “n, par ¢ U lar defecence 4 the lower Courd .
74
8. :



Madison e tel, Beyant v, Babeock Cee., Tne,, 391 2, 1273,
Y, 638 SE2 650, 656 (2000); (lack v Canirel] )
339 S.C. 369,278, 529 SE24 528, 533 (Z000);
'Wompsm ex.rel. Harvey v, (igson (wast Co., 659 SE2d

T

1T 9 (G App. 2008).

| Wt\e.\n' an appeal avolves S'J('ipd\a‘red or un disputed
fac%s, an dppellate Couct is free 4o ceview whether the
‘\f((a\ Cqu P@pe(\y dppliecl the law +o Hose Lacks. Tn
Suth tases, fhe appellate couct is not required to defer
to the {—\Ha\ Coucts leﬂal conclusiong Natien wide Mut
Ire Co . Prioleay , 359 S.C.238,242 ) 597 SE24
IQS) 161 ( C+ /(rgio ZQO’-*) (zzua%ah“m aﬂd\Ci+ah'0ﬂ. ch\‘l'Jréd),.
\/Weh-add(easm(ﬁ novel- C(ueS"HO‘(\ of [aw,. +he qﬂ)e{laJ@ B
Court s free to decide Hae clueSJ((o‘ﬂ based on i+
“assesseent of which answec and reasoning would best
Compoﬂf with  the law a«\d'pumic po\(Cieﬂ\ 0[ H/\I'S_ state )
and Yhe toucts gense of law, Justice and (ioht,
Crol4 v, M__]?_epum{c Ins: (o, 305 S.C. 1yZ, dég)‘é I8
- SEZ %q, U2 (2005). T a Case mismg a noiel
c“tu'es‘ir'(oﬂ o[ '{a W. -('eljarc(mj —H\e in%erpre{—a ﬁ.'oﬂ‘ Of d -
statute, +he appella.{“e Covrt is free o decide +he JUestion
Wit g Pa('~{’[cd(a( "defe're\n@e to the lower Cour ¥,
J__jOh, Ll G Town o /VH Pleasant , 333 S.C W)é) Hl
526 SE2d Tl6 Ti8-19 (2600), " |

[,

“/\Q Cacclinal cyle of S%a%u*%oby i"n%erlpref’a{’\\oﬂ 'S
1o (etermine the intent of the \ecj\'g\'cnture. %ass V. .
Lsothem | 345 5.0, usy 459, 611 S€2d 364,377 (4 Ay 2005);
g - 75 e




AH rules of g%a‘ru-b(y Construe tion gve subgeru(enir to
the one hat [Eﬂiglcﬁr(% intent must P(eum\ 1+ can be
reaeonalol\/ discove ced in e \am)mcje used , and Haat
ianﬁua(je must e consteved in e iiaM ol the tended
pucpose of he statyte | MECland hen v, Kichlane Com by,
‘\Wn'ci\) 350 S.C43%  UBS 567 geou 240,242 (zooz/);
R\ay Bell Cms{'r. Co. v Seh, Dist. of! C—\,lree/nvé[-le (]om{;%,
331 $.C. 19,26, 50| Sezy 725, 729 (iasg),

({Once the leﬂrs\a‘ru‘re has macle [al AQho(ce') there 1S No
oo o the Courts fo impose. g d(ﬁéfemL "judﬁemen+ |
bqsed upein Hwier_cwn notions op PUMC ~O‘1\Cy.))‘ QC
Facm Bufeau Mut Tne. Co» V. ,Mungrd_, 2949 S, C.
M, 19, 392 SEZd 1L, 14 ( (4 App. 1959), -

H{le (ec 1'$la+u'(eis inten+ should be as Cec4ained

.prima-nly o +he plain ]av\g)mfje of {%e statute . State

S ¥ Landie | 262 $.C 97, 102, 06 SE2d 503 505 ((4.

App 20645 Stephen v Aiine Conste. €, , 32460334 .
339,418 SE2d 74 97 (Ct App. 1996), The __l,mﬁu?ﬁ,e
must e vead in ' Sense which %armcvw::zes with its
5Ulb§ec+ 'majﬁLer and QCCO‘Q}@'V\J‘!"H/\.H’(_': Cj@ﬂ{fa[ p’urpase,
Mun . Assn of S0 v. ATsT Comme'ne of <. States

Inc., 361 S.C.57, 5%, G0 SE2d U6S 470 (2004) ;

| H\+ac\r\| Da{'a‘ g S. Cu(() v, Léa-{'\ﬁerw)avﬂ . 304 S.C i’[L{')

118, HZ0 SE2d §43 Ul (1947),

T 4he lav\ﬁuc«o]e o an act gives tise to cloupt
or UﬂCe.H’amJ(‘/ as o léf)@lﬁ('\/é ntent, Fhe constyin g
C()U(J_r ma7/ S’@C(\”CM \Cu "H(\Ck% jﬂ"feﬂ‘l’ beymd “H’IQ bC(&{&Q‘S 07(-
. / o
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the act itheell State y M 0tq@n , 57U SE2l at 207 ;
oee also qué ‘\/>, %e(keie\/ Com—%y, LY S_;C. 224, 229, _
559 S€2d 5%6, 559 (2002). Ap gm bl quity v a statute
S](\'ould ioe resolved N 1[\6(\1'0(, Opal‘sué'\' ) b.ewew((\‘c\‘al, and _
| e%uH’aLs\e oPeraJ«‘ml of law, State v, Hudson , 519 SE2d ot
552 5 City of Comden v. Braecell ) 486 SE2d ot H45
Cijrli of guw’\&e( Poyice Depj- V. One ‘ (D 1992 . Blu‘e
_Mach’a Truek , H48 SE24 894, 896 (C+ APP 1998),
In Qoﬂd\ru[ng a statute | +the court looks +5 +he :
\aﬂrjuw_)e as.a whale in ot of ids momilest purpose,
State v, Dewkins ) 513 SE2d 783 g5 (2062)5 Addams
v Texki Tndws  ubH 524 109, N2 (1945)

A

redsona e

Statute a4 « _ V\A\o‘e must '(ece'ive a /)\f&(¢+(0al}
, and {faic nterpretation con sonant with
—‘r\(\(’. Pucpose de Sifjﬂ, and Po‘\'C\/ O(‘ -H\Q”é!{aw makers .
See _Lt}beu’-"r’z Mut. Tne. G, v, QC‘ gecmd_lﬂw:/ Fund
Gl CEoy 297, 20 (CfA:{){)fZOO%),‘ see also ’
Georgia — (Cacolina Bail Bonds | 579 $€2d a4 23
(" A sfatute <hould be Ve a ceaspnuble and pmﬁical
| eonstruetion Lonsisteat ity dhe
) in the statute ™), The ¢

pucpese and polit expressed

| . / \
| A ‘e_a'l pucpose and l-n{’em% 0[ ‘H/]e ‘
lawmaf(ce-«‘s will el'v'ai\ over the li4eral 'im(.)o({' ()/ ‘\'MQ
words @rowmnq V. Hactuigsen | 4y SE2d 115,117 (1992).

COU((”S W.‘Il\ erect o statutor nter pretation which
3 /! T
would leael 4 o respld <o p\a\'n\\( absved +hat i+ eould

not %ave ‘o-ee\/\ intencled by Jr\ne legis)a%ure ox WOUW
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deleak +he plaia legislative intentton, Unison Tns. (o v,
Sg\nmioljr, 029 SE2d 250, 2%% (2009 ; Kicia kides v.
United Ar%fs‘m Commc'vxs ) Inc., HYO S€24 244 , 366
1), A court choold not Considec g Pa(+{cu(a( Clavse
na statute as bewne consteved in isolation | hut <hguld
Yeacl it in CmSanh‘oﬂ with ~3§\(\e purpase of +\ne whole
statute and 4he policy of the law. See Libecty Mut
s Cooy 01 SE2d of 3025 <ee also Mid - SHate
AU"{’O Aueﬂoﬂ V. Aldman , D24 5.¢. 65, 6%, 416

- CE24 690, 692 (1a96) (Sw”aﬁnj Hat in ascertainin
Hhe fntent of Hhe leyislature | a court shovld vt
.WCOCU'S onNn a(\\/ 6'\»”;3]9 gecho‘(\ oC \ovb\“g“\oy\ bu% s\r_wu\d

- Considec e lanquacge of the statibe s o whale).

When [0 e pletiney a statute | cowbs wush esume
Hhe legisiature  did not intend 4 do o {utle. aed
Proctoc v Dep't, of Health omst Envtl. Gl 305 <.c.
209, 311, 628 Se2d Uk, 513 (O Ap. 2006). The
\eojisla{'ure s presumed. to intend Hhat it statyteg
accfjwnp\ig\n 9a‘me+h'c\nf3. State v, Lo\nﬂ},"%?) S:C. 360,
564, 610 SE2d %04 912 (2005). A statvke should
be S0 constrved that no wotd , Clavse |, Sentence |
g Pravision or parJr shall be endeced s’urp]us‘age y . OC
.-§uperm0\)$ s Ma*’;\’e(ﬁ Becker) 322 S.C. ZRSJZHJ
HT| SE2d HGZ Y43 (14948) (C(-h'm3 92 (.7.S
Stavtes £ 3UL). See also  Pké v. S. Degt of.
Tancp., 332 S0 05,618, 500 $E24 516,523
(Gt Agp. 99), aH U as ewdilied , S4O SE24 977 (2000).
| 2. | e




WL\CA’ s at issue s the preper ‘i\h&’e(\ore*’a%(on o(q
5.0 Code s 2% -3~ Uxo, Speu@mtly”% 23-3- 430 ()(19),
I\QQ Appellaﬂj(/.\v\ his itial Lliﬂcj l;( b@é(a(q{'ory ‘
.udo)emen'\', petitioned _S\Jdcj@ g M;«kle, Be-nms, Jr
ke (Y an order gn +he cecord bindine, Anet Hne 'fmnscr}ﬁ
0[ ‘H/\Q P\ea n e Civnal CdSé g'+a{’e V. 0((‘(5@(
T\/\CMGQSL‘W,, 0&5? NOi 2004 - 0 P- 0% - 0u | malees, /“f’ C(é’ar,
ece 15 no sexval element involved n the faw ()
kidﬂa\opmﬁ Ooﬂ\‘ll'C{’(OV\‘j: oot ‘/(]OPQHC;""% 1% Cnvicted.
and
(2) an ocdec gn Phe record ﬁndm,\_ Hhat //ppeuamjr.
dees- ot C(ua((Cy 42( the ~Cy Ol\?& er Pea)(‘sfﬁry and
y 13 €-><€vvx(>"f lr\um Phe gesz _()ﬁneno[@( ‘Jveqk's\‘ﬁfy ancd
e mandate (ectuir'emeﬁ{ﬁ; -

hﬂflen /{ pe[[em*’ 'Q\cu"}(?ed \m‘s Pogij(\‘o‘{\ m \’NS /JV)S\/W/( +o
Qesp&ﬂ&(’@ﬂf'y A/(/fah'm 1o Diém(ég to pqu the . ju&%-e Dewms;‘
»jr. o0 potice et Z{ppe[[:;v\-i/ 'Spec{\[t\taﬂ‘/‘ Seeks +he ju&/@'@l’
detecenination b\/ er cooct of Hhe natuee of g iélb(mppi@
Canvictiens Pursu’awb 1o %22»3-%30 (e)( IS). '-—\wafje em;;_
ruleal thad O‘nh/ Hhe om’zjma‘ +eial judg-é James Lackem%
has .“l'\rle power uhlize i Statute and Hhe m(y +ivne
| Fjudo)e‘ Dames Lockem/ 15 empowered +p Utilige e
Costakute (o gt %e'miﬁlm( Conviction gny S@n{@ﬂcm6
PraceedMgg. (See T“m\scr('p-%of Nov. 1%, 2c0 %Earmﬁ '
M- 17 line 2 -Qﬂru [ine ZO, and P9 lLl ine 1 Hhey
oo 1S line 25), | -
79

13,



\ﬂ/\% ‘\SSQQ an(r;‘f( e ‘\’\V\\S H’Oﬂam‘/)\-e CULH” (S a HOVQ‘
-0ne '\oemuse e a\/)plica\oi\\'%y ancd applfc:aﬁcm yand _‘
,\'Mec-p(e{*aidm of S.C Code % 2%-2-142¢., epec(@al[/
822-2- N30 (e)(15), in « Post  convict and sentence
Context has not been congidorod 'Loy s Conrd as of |
date.” “The Creation of the ctutobe by the [@ﬁ(s‘{a‘f’(cm |
: i\S“Y\O‘Q‘ ancd Was. not an everclse 'n \pu{/({(—k ; 44’1@ {ef]iS]ﬁﬁ/i’e
UHY |‘(\J(Q'(\-cf€d 1+s Q-iw"{ZenJrfy‘ +;~)-€><erclse e p'FC)UI‘Sfbna(
S+C(+u+or\/1 -(‘\"‘cj\f\(/s Adéﬁ Hhis Coc/e‘. ﬂ(\e SC@PQ ancl bréac_(wqq
ol +he provisicnal  ckututory righte ol his Code s what
4’.\”‘15 am’)ea(' asks Hhis g\aw wt] +o ov%‘t'me Qleariy ot
cmy‘ amhi/jui%\/. mﬂne .jud%e Benm%,'jr.'s ‘(Uh'v\i) XS

ecconeovs as g watter of leow.



: T\/\e ISSUQ #5- COﬁCéMé ‘Hr\-e_ errgv 0()
‘avd +he lower Coucd Commi+ted n i’d[(’mc) ﬁL{’\Q“L -+
lacks SU[OJ\Q(‘:F watter Jurigdnéﬁ'&m {o J'ué(('ela[()/
determine pursuant Fo S ¢ Code % 23-2-430
(@05), +he issue of wWhedher or no+ +the trial
“\“‘ransc(ipjr VQ\[(QC{"S ,A,O()-e”aﬂ'{"%

JQ'OMC;W)M?)
Q[Qnses are  Sexval in Nature be Cavse sUch

.jl)dfCl'a [ de%e‘f\mmaﬁa/)‘ RS ex (‘,LUS{\/Q( ‘ ijrfa//ecf
by Al- Shabazz v State , 521 SE2d 74 7.

M&MZ«‘ has vvwe;JricUlously outlined

"H'\e poce dote g '(v\w\ajre must ug:é WL\@V\ s‘ee(c'i'v\j .
review  of De Par#mamf{”s déc(sfoﬂ n a non -
CQ”a’\’eral o adwministiative watter The
A pel\amL s not seelcing review Opa\m/ of
S, 8 D.Q,PJ(.‘ ol Carrec%:mg- deeisions ) Hhis
point is clear n /(P{JQ((amL’s ]D[.eadmcds)
- Fhere b Al- Shabazg; 'S i'mc;pioi-)‘caﬁule (N

‘._"L\n@ P'(Qser\..(, Case Dbedore +he lower Court ancd
- befoce +his Courfk |

FUH\efma-»(e, + L\e Or(@ma( /J%H ﬁ'mef 1 |
Al- Shabazz ; Malile Abdul Al - S\’la bazz) ._
taise  Claime +Hat hig Cansti tutional rt'gm’é'“fo' |
droce durl due prcess and equal protection were bein
‘\}’(aihai(ekj \ox/,/ S ¢ Dep‘*"r of Cortections and he :

iseip \ina;}/
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L

]

Ao{jus—%men% Comw—\\{Hee, He’a!go censed: Q|a(nmg'
ol Hhe Conditions of hic mprisonment.  The /({)pef/qnir

’YY\a\éeS no suth olaims, The /f()pel,lamj« Seels 4

l)Uc(\‘Cl'CL( d’e%&w(mﬁbn <tecetl )Oa.Sed‘UV)m é“f’a%uﬁn’y'
Provisrons of § 23-3- 430 (Y(15) , Al - Shalaz 2
SN appl( CaMe, xﬂf\e judje De-v\ms , —Jc < ruh\mj t';S '

R eCConegUs as a matter gl A{a\/\/, (gee Mﬂ(a\nsoﬁfp* é’w(}
MOV, (g,'ZOOq %eav(n\q) Y. 20 (e 77 Hhry 20),

\
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, 'T%e ISSUQ =4 Concerng the evror
()1( aw —\’\!\Q l()\/\}e( lied COmmﬁLwLéd N H)(t's/\cj H’la+ |
/(ppeﬂcmjr\%‘ C\aims ace moot ancl /{ppe(\aﬂ{f'g '
dec(arcﬁon/ Sud@emenjr action is an action for
weit of mcmda\mvﬁ, ‘ ’

A Case becomes oot when adudbéyﬁen-ﬂ*/ it
tendeced ; would have no practical fegal G@L(edr Upan the
existing Conteovecsy, thys mak-mj i+ impossible Lr the-
@uiewing. Couct o grant ellectn] celief. Byrd V.

Temo %iqh SO-\(\L?_, 321 S.C H26, 43| {69 SEZd
QI 36y (1996) : U\eap - 0's_ Truck Stop Lnc.
Y. Cloyd , 350 S.C. 546, 603, 547 SE7d 514,517 -
(CJF. ’APP' ZOOZ), In %’ocm V.. Qreemllﬂe Comi%).
556 S.C. 53], 590 SE2d 33 (C*._/(Pp, 2003) ,
-H\e Soqu\f\ éaro‘(\'na COW—F'J/(FPMIS S+a+éd Hwe

law of mootness widh Sactitude . (See Td gt

552 ;7590 SE2d at 3Hq) - |

o he mootnec doctrine is subject 4o several
UCepTons | hpwever, Tn Curhis v, State | 3US S (.
551, 5S4 SE2d Sal (2001), oye S0, Sopreme Couct
QHU'Y\O\\C({’_EGI ‘H/\Q ‘H/\"FGE C3> Pr]mary esccepﬁo-ns
Yo the doctrine - | |

o —. ‘ .
Hfﬁ’, an g peI‘mLe Court con +al§e |
yeisdiction , despite mogtness iF dhe issve

83 .
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(aised is Qapail)\e o o petition lout evadm(j review,
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STATEMENT OF ISSUES ON APPEAL

L :
The Appellant’s action was dismissed because it was not ripe for adjudication. It was not

dismissed because of any other jurisdictional issue.

1L
The Appellant’s request to be removed from the sex offender registry is not ripe for
adjudication because future registry requirements are not known for year 2020 when Appellant

will be released from prison.
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STATEMENT OF THE CASE

The Appellant pled guilty on May 2, 2001 to four counts of kidnapping and six counts of
armed robbery. The Appellant filed a petition in 2009 requesting the Court make a finding on
the record that the Appellant’s kidnapping offenses should not place him on the sex offender
registry upon his release in August of 2020. Conditions requiring registration for a kidnapping
conviction have changed multiple times since the inception of the sex offender registry, and it is
not known whether the Appellant will bé required to register nearly a decade in the future. The
State of South Carolina filed a motion to dismiss because this matter is not ripe for judicial
consideration. A hearing on the matter was convened at the Berkley C(-)unty Courthouse on
November 18, 2009. At the hearing the Appellant attempted to amend his Complaint to request
adjudication that his kidnapping charges were not sexual in nature. Permission to amend the
Complaint was denied. The Court found that the Appellant’s réquest is not ripe for judicial
consideration because he will noi have to register, if at all, until year 2020. The Appellant’s
action was dismissed without prejudice so that he could file the same Complaint near the time of
his release, or immediately file a Motion for Declaratory J udgméni to request adjudication that
his kidnapping charges were not sexual in nature.

Appellant filed a notice of appeal from Judge Dennis’ order. This appeal follows.
STATEMENT OF FACTS

The Appellant pled guilty to four counts of kidnapping and six counts of armed robbery,

and will not be released from prison until year 2020.
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ARGUMENT
L.

The Appellant’s action was dismissed because it was not ripe for adjudication. It was not

dismissed because of any other jurisdictional issue.

The Appellant listed several Issues on Appeal relating to jurisdiction of the Court of
Common Pleas to make a declaratory judgment of whether a person has to register as a sex
offender. The Court of Common Pleas has jurisdiction to make a declaratory judgment on a
person’s requirement to register because the Sex Offender Registry is a civil statute. Hazel v.
State, 377 S.C. 60, 659 S.E.2d 137 (2008). This action was not dismissed based on the issue of
whether the Ciréuit Court has such jurisdiction, but rather because the Circuit Court cannot
predict whether the Appellant will be required to register pursuant to distant future versions of

statutory law.
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IL.

The Appellant’s request to be removed from the sex offender registry is not ripe for
adjudication because future registry requirements are not known for Appellant’s year 2620

release from prison.

The sex offender registry law in effect at the time of an incarcerated inmate’s release
from prison dbetermines registration requirements. Hazel v. State, 377 S. C 60, 659 S E.2d 137
(2008)T The Appellant is currently incarcerated and will not be released from prison until
August of 2020. The Appellant is not currently registered or listed on the sex offender registry
. because registration as a sex offender does not occur until an inmate is released from prison. The
sex offender registry law in place at the time of his year 2020 release from prison will determine -
the Appellant’s sex offender registry status.

The sex offender registry statutes, South Carolina Code Annotated SectionsA 23-3-400 et
seq. have undergone numerous changes regarding the treatment of kidnapping convictions. The
continuous change in requirements triggering sex offender registration is best illustrated by
amendments to § 23-3-430. Four amendments since 1994 have changed the status of kidnapping
as a registration triggering offense. The first version of South Carolina’s sex offender registry
included kidnappiﬁg as an offense requiring sex offender registration. § 23-3-430(8)
(Supp.1995). In 1996 an amendment dropped kidnapping from the list of offenses triggering sex
offender registration. § 23-3-430(C) (Supp.1996). A i998 amendment reinstated kidnapping as
an offense triggering sex offender registration. § 23-3-430(C)(15) (Supp.1998). Kidnapping was
again the subject of a 1999 amendment stating that a person convicted of kidnapping a person
eighteen years of age or older would be required to register as a sex offender. An exception was

included that does not require registration if the court made a finding on the record that the
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offense did not include a criminal sexual offense or an attempted criminal sexual offense. § 23-3-
430(C)(15) (Supp.1999). Because of the numerous changes to the sex offender registry statutes
with regard to kidnapping, the status of kidnapping with regards to the sex offender registry
statutes in the far distant future are unknown. |

In order to maintain a legal action there must be “a real and substantial controversy which
is appropriate for judicial determination, as distinguished from a contingent, hypothetical, or
abstract dispute.” Pee Dee Elec. Coop., Inc. v. Carolina Power & Light Co.,279 S.C. 64, 66,301
S.E.2d 761, 762 (1983); Thrifty Rent-A-Car Sys., Inc. v. Thrifty Auto Sales of Charleston, Inc.,
849 F.Supp. 1083, 1085-86 (D.S.C.1991) (stating a “court should not decide a controversy
grounded in uncertain and contingent events that may not occur as anticipated or may not occur
at all””). Because The Appellant does not have to currently register as a sex offender and the
requirement of the Appellant’s registration uporll his release in year 2020 is uncertain, there is no

real and substantial controversy at the present time.

97



CONCLUSION

For all of the foregoing reasons, the Common Pleas Court’s Order should be upheld.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General

DAVID SPENCER
Assistant Attorney General

GEOFFREY K. CHAMBERS
Assistant Attorney General

KRISTIN SIMONS
Assistant Attorney General
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Clifford Thompson, Appellant,
V.
State of South Carolina, Respondent.

Appellate Case No. 2010-161446

Appeal From Berkeley County
R. Markley Dennis, Jr., Circuit Court Judge

Opinion No. 5244
Submitted September 1, 2013 — Filed June 30, 2014

AFFIRMED

Clifford Thompson, pro se.

Attorney General Alan McCrory Wilson, Chief Deputy
Attorney General John W. Mclntosh, Assistant Deputy
Attorney General David A. Spencer, Assistant Attorney
General Geoffrey Kelly Chambers, and Assistant
Attorney General Kristin M. Simons, all of Columbia, for
Respondent.

FEW, C.J.: Clifford Thompson appeals the circuit court's order dismissing his
declaratory judgment action. In that action, he sought a declaration that his
kidnapping convictions did not include a criminal sexual offense and would not
require him to register as a sex offender. Thompson argues the circuit court erred
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in ruling (1) no justiciable controversy existed;' (2) it did not have subject matter
jurisdiction to change Thompson's prison classification based on Al-Shabazz v.
State, 338 S.C. 354, 527 S.E.2d 742 (1999); and (3) Thompson's claims were moot.
We affirm.?

Thompson pled guilty to four kidnapping and six armed robbery offenses in 2001,
and the court sentenced him to twenty-five years in prison. At that time, a person
convicted of kidnapping was required to register as a sex offender when released
from prison "except when the court makes a finding . . . the offense did not include
a criminal sexual offense." S.C. Code Ann. § 23-3-430(C)(15) (Supp. 2000); see
also S.C. Code Ann. §§ 23-3-430(A), -440(1) (Supp. 2000). The sentencing court
did not determine whether any of the kidnappings included a criminal sexual
offense. Thompson appealed, and this court affirmed all of his convictions except
one kidnapping and one armed robbery. State v. Thompson, Op. No. 2003-UP-252
(S.C.Ct.App. filed Apr. 3, 2003).

In 2009, Thompson filed this action. We find the circuit court properly determined
no justiciable controversy existed and dismissed the action because the question of
whether Thompson should be required to register as a sex offender is not ripe for
adjudication. See Pee Dee Elec. Coop., Inc. v. Carolina Power & Light Co., 279
S.C. 64, 66,301 S.E.2d 761, 762 (1983) ("Before a court may render a declaratory
Judgment, an actual, justiciable controversy must exist. A justiciable controversy
1s a real and substantial controversy [that] is ripe and appropriate for judicial
determination, as distinguished from a contingent, hypothetical or abstract
dispute."). This case does not present a justiciable controversy because the current
statutes requiring registration do not contemplate that Thompson will register until
he is released from prison.” See S.C. Code Ann. § 23-3-430(A) (2007) ("Any

' Thompson presented this issue as two separate issues, but we believe combining
them into one enables us to more accurately address the point he raises.

? We decide this case without oral argument pursuant to Rule 215, SCACR.

3 Thompson's projected release date is August 5, 2020, and he is not currently
registered on the sex offender registry. Offender Search, S.C. Law Enforcement
Div., http://www .icrimewatch.net/index.php?AgencylD=54575&disc= (agree to
terms and conditions; then follow "Continue" hyperlink; then follow "Name"
hyperlink; then search Clifford Thompson's name) (last visited Jun. 30, 2014).
Although the record contains a printout from the Department of Corrections'
website indicating Thompson is to be included in the sex offender registry, the
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person . .. who . . . has been convicted of . . . an offense described below . . . shall
be required to register pursuant to the provisions of this article."); S.C. Code Ann.
§ 23-3-430(C)(15) (Supp. 2013) (listing "kidnapping" as an offense requiring
registration "except when the court makes a finding . . . the offense did not include
a criminal sexual offense"); S.C. Code Ann. § 23-3-440 (1) (2007) ("The
Department of Corrections . . . shall provide verbal and written notification to the
offender that he must register with the sheriff of the county in which he intends to
reside within one business day of his release."). Moreover, "the applicable statute
[for determining whether a person must register] is the statute that exist[s] at the
time of [that person's] release from prison," and thus it is unknown whether
Thompson will be required to register. Hazel v. State, 377 S.C. 60, 64, 659 S.E.2d
137, 139 (2008).* Because the law does not require Thompson to register as a sex
offender until he is released from prison, and because the sex offender registry
statute may be amended between now and Thompson's release, we find the circuit
court properly dismissed Thompson's action. Therefore, we do not reach the
merits of Thompson's claim.

Thompson's claim will become ripe for adjudication when he is released from
prison, if he 1s then required by law to register. The plaintiff in Hazel was
convicted of kidnapping in 1979 and released from prison on parole in 2002. 377
S.C. at 62, 659 S.E.2d at 138. "Upon release, he was informed that he would be
required to register on the Sex Offender Registry." Id. He later filed an action in
circuit court claiming he should not be required to register. /d. "The court granted

Department of Corrections recently updated its website, and the website no longer
indicates Thompson will be required to register. Inmate Search Detail Report, S.C.
Dep't of Corr. Incarcerated Inmate Search, http:/public.doc.state.sc.us/scdc-
public/inmateDetails.do?id= 00274805 (last visited Jun. 30, 2014).

% The sex offender registry statutes have been amended many times since their
enactment. See § 23-3-430(C) (enacted by Act No. 497, § 1124, 1994 S.C. Acts
5794-98; amended by Act No. 444, § 16, 1996 S.C. Acts 2684-90; Act No. 384,

§ 1, 1998 S.C. Acts 2302-2311; Act No. 74, § 1, 1999 S.C. Acts 244-45; Act No.
363, § 2, 2000 S.C. Acts 2444; Act No. 208, § 14,2004 S.C. Acts 1930-31; Act
No. 141, § 2, 2005 S.C. Acts 1608-11; Act No. 212, § 3,2010 S.C. Acts 1517-19;
ActNo. 289, § 8,2010 S.C. Acts 2112-13; and Act No. 255, § 5, 2012 S.C. Acts
2043-45). Many of the amendments have related to the status of kidnapping as a
registration-triggering offense. See Hazel, 377 S.C. at 63-64, 659 S.E.2d at 139
(analyzing amendments to the sex offender registry statutes and noting kidnapping
has been deleted from and added to the list of offenses that require registration).
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[Hazel]'s motion for declaratory judgment and found that [he] is not required to
register as a sex offender." 377 S.C. at 63, 659 S.E.2d at 138. The supreme court
held the circuit court had jurisdiction to hear the dispute and affirmed. 377 S.C. at
65, 659 S.E.2d at 140. Under Hazel, therefore, if Thompson is required upon
release from prison to register as a sex offender, he may file a declaratory
judgment action at that time to litigate the propriety of the requirement.’

As to Thompson's other issues on appeal, the circuit court properly determined any
issue relating to Thompson's classification as a sex offender by the Department of
Corrections must first be addressed through administrative proceedings. See A/-
Shabazz, 338 S.C. at 375-78, 527 S.E.2d at 753-55 (noting an inmate must initiate
a grievance within the Department of Corrections to challenge his custody status,
and holding an inmate can seek judicial review only after the administrative law
court has issued a final decision). Thompson also argues the circuit court erred in
finding his claims were moot. We do not address this issue because the circuit
court did not make such a finding in its order.

AFFIRMED.
KONDUROS, J., concurs.

THOMAS, J., dissenting: The majority maintains the circuit court correctly
dismissed this action because no justiciable controversy existed and any issue
relating to Thompson's classification as a sex offender by the Department of
Corrections must be addressed through administrative proceedings. I respectfully
dissent.

Initially, I disagree with the majority's position that Thompson failed to present a
ripe issue because no justiciable controversy existed at the circuit court. "Before
any action can be maintained, there must exist a justiciable controversy." Byrd v.
Irmo High Sch., 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996). "A justiciable

> We recognize the sex offender registry, specifically section 23-3-430(C)(15), did
not exist when Hazel pled guilty in 1979. Therefore, the sentencing court in Hazel,
unlike here, did not have the opportunity to determine whether the kidnapping
included a criminal sexual offense. The difference is not significant, however,
because in both cases the only version of the statute applicable to the requirement
for registration is the one in effect on the date of release. See Hazel, 377 S.C. at
64, 659 S.E.2d at 139 (holding "[s]ection 23-3-430[(C)(15)] had no effect . . . until
[the person] was released from prison").
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controversy 1s a real and substantial controversy which is appropriate for judicial
determination, as distinguished from a dispute or difference of a contingent,
hypothetical or abstract character." Id. at 430-31, 468 S.E.2d at 864. Specifically,
the majority maintains this case does not present a justiciable controversy because
the substance of the statute requiring registration is unknown until an inmate is
released from incarceration. In my view, the controversy in this case does not arise
from whether or not Thompson must register as a sex offender, but rather whether
he should be classified as a sex offender.® Undoubtedly, Thompson will not be
affected by having to register as a sex offender until he is released from prison,
since an inmate is not required to register until their release. See Hazel, 377 S.C. at
64, 659 S.E.2d at 139 (noting a defendant is not required to register as a sex
offender pursuant to section 23-3-430 until the defendant is released from prison).
However, an inmate's classification as a sex offender, which in the case of
kidnapping under the current statute is the default when the circuit court fails to
make a finding regarding the sexual nature of the kidnapping, could have
immediate and harmful ramifications.” See S.C. Code Ann. § 23-3-430 (Supp.
2013). Accordingly, I respectfully disagree with the majority and would hold the
circuit court erred in finding Thompson failed to present a justiciable controversy.

I would also hold the circuit court erred in finding any issue relating to Thompson's
classification must be addressed through administrative proceedings. Generally,
issues regarding custodial status within the Department of Corrections are
administrative in nature and therefore are properly determined before the
administrative body. See Al-Shabazz v. State, 338 S.C. 354, 368-69, 527 S.E.2d
742, 749-50 (2000). However, in my view, classification as a sex offender is not a
custodial status; therefore, the current challenge was properly brought before the

o1 distinguish Hazel v. State, 377 S.C. 60, 659 S.E.2d 137 (2008), from the current
case because unlike Hazel, where the supreme court faced the question of the
applicable statute as to sex offender registration, the instant case deals with the
immediate ramifications of being labeled a sex offender. Hazel did not face such
ramifications because, as the majority notes, the sex offender registry did not exist
when Hazel pled guilty in 1979.

’ While not in the record on appeal, a simple review of the South Carolina
Department of Corrections's website reveals an individual with a "current or past
sex crime[] conviction" is ineligible for substance abuse services and the "90 Day
Pre-Release Program." See Division of Behavioral Health & Substance Abuse
Services, S.C. Dep't of Corr.,
http://www.doc.sc.gov/pubweb/programs/substance.jsp (last visited June 20,
2014).
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circuit court. Moreover, even if such a classification is considered a "custodial
status," at least in the case of kidnapping, that status is a direct result of the circuit
court's finding or failure to make any finding, that the offense was a criminal
sexual offense. See S.C. Code Ann. § 23-3-430 (Supp. 2013). Thus, any attempt
by Thompson to challenge his status as a sex offender through the inmate
grievance process would be futile in that the Department of Corrections is bound
by the effect of the circuit court's decision® regarding whether his kidnapping
conviction was sexual in nature. Based on the foregoing, I would reverse and
remand because the circuit court erred in finding the instant case does not present a
justiciable controversy and Thompson must institute administrative proceedings to
challenge his status as a sex offender. Accordingly, I respectfully dissent.’

® I use the term "decision" loosely because, as previously noted, pursuant to section
23-3-430(C)(15), the circuit court's failure to make a sex offender determination in
the kidnapping context results in the defendant's designation as a sex offender.

? While the majority does not reach the mootness issue, based on the record, I
would hold this case is not moot. The majority cites a recent update to the
Department of Corrections's website; however, this update is not evidence in the
record on appeal. Rather, there is no evidence in the record indicating Thompson
is no longer considered a sex offender, and therefore that "a judgment rendered by
the court [would] have no practical legal effect upon an existing controversy."
Sloan v. Friends of Hunley, Inc., 369 S.C. 20, 26, 630 S.E.2d 474, 477 (2006).
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The South Carolina Court of Appeals

“Clifford Thompson, Appellant,
V.
State of South Carolina, Respondent.

~ Appellate Case No. 2010-161446

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied. /ﬂ

Because I adhere to'my dissent, I would grant the petition for rehearing.
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Columbia, South Carolina

cc.  Clifford Thompson, 274805
Alan McCrory Wilson, Esquire
John W. Mclntosh, Esquire
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Geoffrey Kelly Chambers, Esquire
David A. Spencer, Esquire

Kristin M. Simons, Esquire

"The Honorable R. Markley Dennis, Jr.
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