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AFFIRMED 

Appellate Defender Kathrine II. Iludgins, of 
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Jr., all of Columbia; and Solicitor J. Gregory 
Hembree, of Conway, for Respondent. 

PER CU RIAM: Samuel Jamar Grier appeals his convictions for 
possession with the intent to distribute cocaine base and tailure to stop tor a 
blue light, arguing the trial court erred in denying his Batson l motion after the 
State struck all three African-American males called. We affirm2 pursuant to 
Rule 220(b)( I), SCACR, and the following authority: State v. Adams, 322 
S.C. 114, 123, 470 S.E.2d 366, 371 (1996) ("[T]he trial court's tindings 
regarding purposeful discrimination are entitled to great deference and are to 
be set aside only if clearly erroneous. "); id. at 124, 470 S.E.2d at 372 ("Once 
a racially neutral explanation is given, the party challenging the strikes must 
show the explanation is mere pretext for racial discrimination. "). 

AFFIRMED. 

WILLIAMS, GEATHERS, and LOCKEMY, JJ., concur. 

I natson v. Kcntud"y, 4 76 U.S. 7() ( I ()86). 
2 \Ve decide this .case without ural argulIlent pursuant to RulL' 215, SC;\CR. 
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THE STATE, 

THE STATE OF SOUTH CAROI)NA 

IN THE COURT OF APPEALS 

RESPONDENT, 

v. 

SAMUEL JAMAR GRIER, 

APPELLANT 

Appeal from Georgetown COlmty 

Michael G. Nettles, Circuit Court Judge 

Opinion No. 20II-UP-145 

PETITION FOR REHEAIUNG 

Purswmt to Rule 221 (a), SC ACR, counsel for Samuel Jamar Grier petitions the Court for 

rehearing. Counsel respectfully submits that the Court of Appeals opinion misapprehended' the 

State's explanation for striking two black males as facially race neutral. Additionally, counsel 

submits that the opinion overlooked the fZlct that the trial judge failed to conduct the required three 

step analysis, pursu,ult to Pu~ett v. Flcm, 514 U.S. 765,115 S.C!. 1769,131 L.Ed.2d RJ4 (1995); 

0..!.;JJ~_y-,-l~_~1!u!:'i, 322 S.C. 114.470 S.E.2d 366 (1996). in reviewing the Batso,! chalknge. The 

trial judge 1;liled to address Grier's argulllent that the State's purported racially /leutral explanation 

was a mere pretext li)r racial discrimination. as reqlJin:d by stcp three uf the analysis. 
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This Court artiml~d pursuant to th~ f()llowing authority: ~tatc v. Adams, 322 S.C. 114,470 

S. E.2d }G6 (11)96) ([TJlw trial court's findings n:gurding purposeful disl.:rimination an: cnti tleu to 

gn:at uctl:rem:e and arc to be set aside only if clearly erroneous.); id. at 124, 470 S.E.2d at 372 

(Onl.:i! a radally lIeutral cxplanation is given, thr.: party challenging the strik~s must show the 

cxpi<mation is mcre pretext for ral.:ial discrimination.). The trial judge's denial of the Batson Illotion 

was ckar error as Grii!r demonstrated that the explanation given by the State was mere pretext. 

At trial Grier objected to the jury selection process and make-up of thr.: jury pursuant to 

Batson v. Kr.:nnll.:ky, 476 U.S. 79, 106 S.C!. 1712,90 L.Ed.2d 69 (1986). (R. pp. 23-26). The State 

stmck the first black male juror, juror number 33, because he was unemployed. (R. p. 26, lines 7-

15). As to the two other blUl:k male jurors struck, jurors number 45 and 149, the State argued: 

Number 45 is a black male, I am informed that he is much older than 
thc defendant, but I am informed that he lives in the same 
wmmunity as where this happened, the Plantcrsville area, that is 
why 1 stmck him. It had nothing to do with race your Honor. And 
the last guy too, as well, is also from the Plantersville Community. 
That is why I struck him, too. That is where this chasc took place. 
That is where the dope was found. And for the last guy as well, he 
also had his shirt tmtucked, and was not very presentable in my 
opinion, to come to the Court. But those, the last two people ure 
from the Plantersville Community where this incident happened or 
Irom where this defendant is from. 

(R. p. 26, lines 23 - p. 27, lines 1-11). Grier argued that bel.:ause Plantersville was a black 

community, striking people because they lived in that community was the equivalent of striking 

them because they are black. (R. p. 27, lines 14-22). The Statr.: thm argui!d: 

Your Honor, it wasn't that they lived possibly in this neighborhood, 
this im:ident, Ihe cntire case took place in the Plantersvilli! 
Community, and I think it's very likely that wonl travels (~LSt, aml 
people have (()lind out about this incident, :tnd that is why I struck 
them. It had nothing to do with raCi!. I put two black females who 
arc on the jury, amI I woulu have put anuther black man if he had not 
livl'd in the Plantersville Community ,mu was l'lI1pluyed. 
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(R. p. 28, liJl~s 4-12). lh~ judge.: d~nie.:d Grie.:r's lJatsl!I! motion and stat~d, "Just by Vil1lW of the fact 

that the.:n: al~ black ll1aks that she stnll:k, that th~re is a racially n~utral r~ason, it docs not n:quin: 

that th~n: be a new jury seb:tcd. I am going to deny YOUl Batson motion, and I will protect it on the 

r~cord." (R. p. 29, lines 25 - p. 30, lines 1-5). The judge lidled to address Grier's argument that the 

re.:ason given for the strike was a me.:rc pr~tcxt. 

The Equal Prott~dion Clause of the Fourteenth Amendme.:nt to the United Stall!s 

Constitution prohibits the striking of a venire person on the basis of race or gender. State v. 

Hic~, 330 S.c. 207,211,499 S.E.2d 209, 211 (1998). Courts conduct a three step 1malysis in 

reviewing Batson challenges. Purkctt v. Elem, 514 U.S. 765, 115 S.C!. 1769, 131 L.Ed.2d 834 

(1995); State v. Adams, 322 S.C. 114,470 S.E.2d 366 (1996). In State v. Adams, 322 S.C. 114, 

124, 470 S.E.2d 366, 372 (1996), the South Carolina Supreme court wrote, "We take this 

opportunity to adopt the standard delineated in Purkett. Under this new test, the party opposing 

the strikes will make a case of prima facie discrimination in the same manner as before. In other 

words, pursuant to State v. Jones, 293 S.c. 54,358 S.E.2d 701 (1987), the trial judge must hold a 

Batson hearing when members of a cognizable racial group or gender arc struck and the 

opposing party requests a hearing. The second step of the analysis, however, will require only a 

ru<:e-ncutral explanation by the proponent of the strike. In the third step, the opponent of the 

strike must show that the race-neutral explanation given was mere pretext." Sec also State v. 

Jlaigkr, 334 S.c. 623, 515 S.E.2d 88 (1999). 

In the present case, Grier mauc Ollt a prima 1~lcit: case of racial discrimination by opposing 

the Stat~'s striking orall black males, step one. I'roc~eding to step two of the analysis. the assistant 

solicitor explained that she struck O/le of the black lIlale jurors because he was unernploycJ. Our 

collrts have hl'ld that 1I11~lI1ploYlllent can be a race neutral reason lor a strike. 0.tat~, Green, 306 
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s.c. ~)4, 409 S.E.2d 7S5 (11)91). Till: assist~mt solicitor I:xplained that she struck the other two bla<.:k 

male jurors be<.:ause thl'Y were I'rom the Plantersville Community and Grier's am:st for possession 

with intent to distribute co<.:ainc base and 1~lilure to stop lor a blue light took place in thc 

Plantersville Community. Under the fllcts of this case, striking bbck males oceLluse they livcu in a 

black neighborhood where the inddent took placc can not bc 1~lcially race-neutral. .see Payton v. 

Kearse, 329 S.C. 51, 495 S.E.2d 205 (1998) (striking a juror because she was a redneck cvincl's a 

discriminatory inl<:nt ,md is theretore not facially race-neutral). 

Even if this COllrt tinds the reason given by the State to bt: I~lcially race neutral, Grit:r 

uemon!:>tmted that the explanation was a mere pretext to allow the State to engagc in purposeful 

discrimination. The trial judgc failed to complete step three of the Batson analysis, !:>imply ruling 

that the reason given by thc Statc for the strike was race neutral. Pretext can bc established by 

showing that a similarly situated jury member of another race was seated on the jury. "Under some 

circumst<mces, the explanation given by thc proponent may be so fundamentally implausible the 

trial judge may detemline the explanation was mere pretext, even without a showing of disparate 

treatment." State v. Edwards, 384 S.c. 504,682 S.E.2d 820 (2009) (citing Haigler, 334 S.C. 623, 

515 S.E.2d 88 (1999). There is no showing of disparate treatment in the present case. The 

explanation given by thc State in the present case, hO\wver, is so fundamentally implausible that the 

trial judge should bave determined that it was mert: pretext. If the State was truly conccrneu that 

jurors from the Plantersville Community might have knowledge of the incident, as st;~ted, the State 

could have rcquestcu voir dire to auuress the purported concern. Knowledge of rhc 1:lcts of the 

case would L'lcarly be a race neutral l'xpianation I()r cxcrci~i ng a stri ke I har would sun'i Vl' Ihe step 

Ihrl'e Illere prl'tcxt chalkngc umkr 13alS0I1. Striking jurors simply beclusc Ihey live in Ihe 
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1 
Plantersville Community, a predolllinantly black I:UlllrlllUlity. is /Jot reasonable without a tlrrther 

showingthat Ihese jurors had somc knowledge of the case. 

Courts will cX<unine the totality orlhe 1:lcts and cin:ul11stanccs in the record to determine ira 

.Batson violation hw; occulTcd. gi~ldl~.'y. Statc, 314 S.c. I, I4,/t43 S.E.2d 557,565 (1994). ;\ trial 

judge's ruling un a Batson motion will be given great dclerence by the appellate courts and will be 

reversed only upon a shOWing of clear error. State v. Oyar, 317 S.C. 77. 79, 452 S.E.2d 603, 604 

(1994). The judge CITed in tinding the that the explanation given by the State was race neutral. The 

judge erred in tailing to determine if Grier proved that the Stale's purported reason lor the strike was 

mere pretext. Grier demonstrated that the explanation was a mere pretext to aJlow the State to 

engage in purposeti.J1 discrimination. 

Based on the above argument, counsel seeks rehearing. 

Respectfully submitted, 

This 26th Jay ofApriJ, 2011. 
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STATE OF SOUTH CAROLINA 

IN TIlE COURT OF APPEAI.S 

Appeal from Georgetown County 

Michael G. Nellles, Circuit Court Judge 
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APPELLANT 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certities that a tme copy of the Petition for Rehearing in 

the ubove-entitled case has been served upon Harold M. Coombs, Jr., Esquire, this 26th day of 

April, 20 II. 

,/, j ~//l . 
_LrtrL:£L~~~ 
Kathrim: II. 1-1 udgi ns r--
Appellate Defender 

AtTORNEY FOR APPELLANT 

SWORN TO UEFORE ME this 26th Jay 

\,~~ril, 20 II. 

Q __ LUUfJ.L.2:J~j, __ W-~:JL.S.) 
Notary Puolic len South Carolina 
:vly COlllmission Expires: August 23, 212.Li. 
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'QrIJe ~outIJ <!Carolina <!Court of ~ppeaIs 

The State, 

Samuel Jamar Grier, 

Rcspomh;nt, 

v. 

Appellant. 

Judge Michael G. Nettles 
Georgetown County 

Trial Court Case No. 2008-GS-22-00558 

ORDER 

After a careful consideration of the Petition for Rehearing, the Court is unable to discover 

that any material fact or principle of law has been either overlooked or disregarded and hence, 

there is no basis for granting a rehearing. It is, therefore, ordered that the Petition for Rehearing 

be denied. 

IT IS SO ORDERED. 

Columhia, South Ctrolina 
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The state of South Carolina versus Samuel Jamar Grier 5 

(~ . , 1 The Court: Very good. Ladies and geptlemen of the 

2 jury, we are about to begin the trial of The state of South 

3 Carolina versus Samuel Jamar Grier. He is charged with 

4 three separate and distinct offenses that are set forth in 

5 the Indictment. These alleged offenses took place on March 

6 31, 2008. rllr. Grier, is being accused of failure to stop 

7 for blue light, possession with intent to distribute cocaine 

8 base, and assault while resisting an arrest. 

9 Ladies and gentlemen of the jury, I hold in my hand an 

10 Indictments that is essentially just Basically by way in 

11 which this case is brought to trial. It bares no 

12 evidentiary value whatsoever. It's just the mechanism that 
r;'. 
1 .. 1 : 

starts this process; it is merely an accusation. 13 

14 Ladies and gentlemen of the jury, in the United State 

15 of America an individual is presumed to be innocent, and the 

16 fact that they are indicted cannot be used against them in 

17 any way, shape, or form. 

18 I will be asking you some questions to determine 

19 whether or not you can be fair and impartial with regard to 

20 the trial in this case. 

21 Is any member of the jury panel related by blood or 

22 marriage to the Defendant Samuel Jamar Grier? I'm going to 

23 ask if he could stand up so the jury can see him, Samuel 

Jamar Grier, could you stand up? Thank you, sir, you can .r.\ 
~ I : 24 

25 have a seat. Is anyone related by blood or marriage to this 
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The state of South Carolina versus Samuel Jamar Grier 6 

1 individual? If so, please, stand. No response. 

2 Has anyone ever had a close social, personal or 

3 business relationship with Mr. Grier? If so, please, stand. 

4 No response. 

5 Yes, yes sir, if you could come forward and I'll speak 

6 with you up front. 

7 Bailiff: Juror Nurilber 85. 

8 The Court: And your last name is? 

9 Mr. Lance: Lance. It has been a while I'm not sure, 

10 but I'm a former principal, and he may have been a student 

11 of mine, but it doesn't matter. 

12 The Court: Let me ask you this. I understand you are 
(0, 

I 
'.; 

13 not real sure if he has beert a student of yours. But, if he 

14 had been, could you stand that relationship aside and give 

15 both, The state and the defendant a fair and impartial 

16 trial? 

17 Mr. Lance: I think so, I'm not sure. 

18 The Court: You know in polite conversation, we 

19 politely qualify everything we say, but these are matter's 

20 where we have to deal in absolutes. So, my question to you 

21 is; if you are called upon to, serve on this jury, could you 

22 listen to the evidence that is presented in this case and 

23 give both, The state and the Defendant a fair and impartial 

0, 
\.! .. : 

24 trial? 

25 Mr .. Lance: I could do that. 
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The state of South Carolina versus Samuel Jamar Grier 7 

~, 1 The Court: You are qualified to serve, thank you. 

2 Bailiff: Juror Number 67. 

3 The Court: Yes, ma'am. 

4 Ms. Green: I taught Samuel and his brothers. 

5 The Court: So you are a school teacher, and you 

6 taught him. Let me ask you this question. If called upon 

7 to, serve as a juror in this case, could you set aside that 

8 relationship and give both, The State and the Defendant a 

9 fair and impartial trial based on the evidence you hear in 

10 this case, and the law as I Charge it to you? 

11 Ms. Green: I'm not sure; I'll try. 

12 The Court: All right. These are matters where we 
(i'; 
. i . 

have to deal \'lith absolutes, and the question 'r need to pose 1.3 

1.4 to you is; if called upon to, serve on this jury, could you 

15 listen to the evidence as presented in this case, and give 

16 both, The State and Defendant a fair and impartial trial. 

17 Ms. Green: Yes. 

18 The Court: All right, then, you are qualified to 

19 serve. Thank you. 

20 Ladies and gentlemen of the jury, pay close attention 

21 as r read the names of potential witnesses that mayor may 

22 not testify in this trial. Deputy Reginald Grant Georgetown 

23 County Sheriff's Office, Sergeant Chris Bailey Georgetown 

24 County Sheriff's Office, Deputy Chuck Weaver Georgetown 

25 county Sheriff's Office, Willie Smith South Carolina Law 
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The State of South Carolina versus Samuel Jamar Grier. 8 

1 Enforcement Division. Is anyone related by blood or 

2 marriage, or do you have a close social or personal 

3 relationship with, or business relationship with any of 

4 these witnesses? If so, please, stand. Let the record 

5 reflect there is no response. 

6 The attorney for The state is Ms. Biagianti. Did I say 

7 your name right, Ms. Biagiartti? 

8 Ms. Biagianti: Yes, sir. 

9 The Court: All right. Ms. Biagianti, could you 

10 introduce yourself and the members of the Solicitor's Office 

11 for the jury? 

12 Ms. Biagianti: Thank you, Your Honor. Good afternoon 

13 good morning, I am Dorie Biagianti. I am an Assistant 

14 Solicitor of tlie Fifteenth Circuit. Next to me, you have 

15 already met Deputy Reginald Grant, he is with the Sea Hawk 

16 Trauma Team. Next to him is Joye Morin, and our Victim's 

17 Advocate Linda Canieen, also sitting with me, our newest 

18 Solicitor in the office, Daniel Selwa. 

19 The Court: How many Solicitors are in Georgetown 

20 County? 

21 Ms. Biagianti: We have five in the Georgetown office, 

22 and about twenty in Conway, Your Honor. 

23 The Court: Could you list the five that are in 

24 Georgetown County? 

25 Ms. Biagianti: Yes, sir .. Our Deputy Solicitor Robert 
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~ ( . 
. ! .. , 1 Bryant, Daniel Selwa, Nadia Black our Family Court Solicitor 

2 and Will Andrew, our Magistrate Court Solicitor. 

3 The Court: Thank you, very much. Is there anyone 

4 related by blood or marriage, have a close social, or 

5 personal relationship with any of these lawyers, or have you 

6 been represented by them in the past or present, if so, 

7 please, stand? No response. 

8 All right. Mr. Axelrod and Mr. Castro, I'll ask if you 

9 could stand up and introduce yourself, and the other members 

10 of the public Defenders' Office. 

11 Mr. Axelrod: Stuart Axelrod. I have a law firm in 

12 Myrtle Beach, South Carolina. with me today is Mr. Castro, 
0, 
\ . 

13 an attorney with my firm, who tries litigation these days. 

14 We also have a lawyer by the name of Lisa Carter. Ms. 

15 Carter, and Joshua Bailey, he' does our --- He is located at 

16 604 16th Avenue in the city of Myrtle Beach. We represent 

17 Samuel. Thank you. 

18 The Court: Is anyone related by blood or marriage to 

19 these attorneys? Have you been represented by them in the 

20 past, or presently? Do you have a close social, personal or 

21 business relationship with any of these lawyers, if so, 

22 please, stand? Very good, let the record reflect, there is 

23 no response. 

24 Has any member of the jury panel formed or expressed an 
'. 

25 opinion about any issue, or matters involved with this case, 
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1 if so, please, stand? No response. 

Is any member of the jury panel aware of any bias or 

3 any prejudice toward either The State or the Defendant in 

4 this case, if so, please, stand? No response. 

5 Is there any member of the jury panel who is a former 

6 law enforcement officer, or have a family member, who is a 

7 law enforcement officer, or a former law enforcement 

8 officer, if so, please, stand? 

9 Juror: Is this just for Georgetown County? 

10 The Court: Just law enforcement. 

11 Juror: I have a sister that is a detective in Myrtle 

12 Beach, and I have a nephew who is also an officer in Myrtle 

13 Beach. 

14 The Court: Okay and this question will be posed to 

15 each of y' all. By virtue o·f the fact that you are related 

16 to a law enforcement officer I'm going to ask each of 

17 you if you could set that relationship aside and give both, 

18 The state and the Defendant a fair and impartial trial. And 

19 I'll start with the lady up front. Yes, ma'am. Your name? 

20 Ms. Swinton: 133, Evelyn swinton. 

21 The Court: Okay and who are you related to? 

22 Ms. Swinton: My brother is a police officer. 

23 The Court: Where is he? 

I~ 24 
I! ' 

Ms. Swinton: He is in Hawaii right now. 

25 The Court: Can you give both, The state and the 
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1 Defendant a fair and impartial trial? 

2 Ms. Swinton: I could. 

3 The Court: Very good. You are qualified to serve .. 

4 Your full name, sir? 

5 Mr. Clem:ent: Donald Clement. My son-in-law is a 

6 State Highway Patrolman. 

7 The Court: All right, could you set aside the fact 

8 that you are related to a law enforcement officer and give 

9 both, The State and the Defendant a fair and impartial 

10 trial? 

11 Mr. Clement: Yes, sir. 

12 The Court: Very good. You are qualified to serve. 

13 Yes, ma'am, in the corner over there. 

14 Ms. Pieterse: Dorothy Pieterse, juror number 100. 

15 And I can set everything aside. 

16 The Court: You are qualified to serve. Yes, Ma'am, 

17 your name and number? 

18 Ms. Benton:· Kristi Benton, Juror 15. My father-in-

19 law is a retired Lieutenant with the Highway Patrol in 

20 Marion. 

21 The Court: And his name was? 

22 Ms. Benton: Clint cunningham. 

23 The Court: very good. Could you give both, The. State 

24 and the Defendant a fair and impartial trial? 

25 Ms. Benton: Yes. 
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1 The Court: You are qualified to serve. Yes, ma'am, 

2 with the purple shirt on? 

3 Ms. Ratliffe: I'm juror 109, Danielle Ratliffe. My 

4 brother-in-law is an officer for the city of Charleston. 

5 The Court: Okay. And could you be fair and impartial 

6 to both, The state and the Defendant? 

7 Ms. Ratliffe: Yes, Sir. 

8 The Court: You are qualified to serve. Yes, sir. 

9 .Mr. Holt: I'm juror 73, Wendell Holt, my son Caleb 

10 Holt, Deput.y Sheriff in Georgetown county. 

11 The Court: Could you likewise --

12 Mr. Holt: Yes, sir. 
{,", 
.: . 

13 The Court: Be fair and impartial both, The state 

14 and the Defendant in this case? 

15 Yes, sir. 

16 The Court: You are qualified to serve. Yes, ma'am? 

17 Ms. Walters: Susan Walters, Juror 141. My husband is 

18 a former deputy with Georgetown County. 

19 The Cc,urt: All right. And, could you be a fair and 

20 impartial :juror with regard to this case? 

21 Ms. WaJ.ters: Yes, sir. 

22 The Court: You are qualified to service. Yes, ma'am? 

23 Ms. G,t:eene: Juror 67, Lena Mae Greene. I have two 

0· 
\ ' 

24 nieces in law enforcement, one with the Sheriff's Office and 

25 one with the City of Georgetown. 
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1 The Court: In Georgetown County? 

2 Ms. Greene: Yes, sir. 

3 The Court: Their names? 

4 Ms. Greene: Ursula Armstrong and Theresa Walker. 

5 The Court: All right. Could you set aside that 

6 relationship, and give both, The State and Defendant, a fair 

7 and impartial trial? 

8 MS. Greene: Yes, si:t-.-<e 

9 The Court: All right, you are qualified to serve. 

10 Yes, ma'am? 

11 Ms. Washington: Christy Was"hington, Juror Number 142. 

12 My son is a Federal Agent. 

. i.' 13 The Court: What is his name, and where does he work? 

14 Ms. Washington: COREY Washington. He works in Corpus 

15 Christi, Texas. 

16 The Court: Could you give both, The state and the 

17 Defendant, a fair and impartial trial? 

18 Ms. Washington: Yes. 

19 The Court: You are qualified to serve. I don't 

20 anticipate this being the case, but have any of you heard, 

21 or read, or seen anything about this particular case. Read 

22 anything in the paper, seen anything on tv, or heard anybody 

23 say anything about it, if so, please, stand. No response. 

24 Is there any member of the jury panel who belongs to 

25 some organization whose primary goal is promotion of law 
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1 enforcement? I think just about every law enforcement 

2 agency whether it be the city Police, the Deputy, the 

3 Highway patrol, quite often, they have organizations that 

4 they organize and help them with law enforcement. Is there 

5 any member of the jury panel who belongs to any such 

6 organization, if so, please, stand? No response. 

7 Yes, sir. 

8 Mada:me Clerk: Your Honor, you have a member of the 

9 jury panel standing. 

10 The Court: Yes, sir. 

11 Juror:: I'm an honorary member of the Sheriff's 

12 Department. 

13 The Court: Come forward, and let's talk about that 

14 for just, one moment. Your full name, sir? 

15 Mr. Fiason: Number 53, Robert Faison. 

16 The Cc:mrt: I've never heard of a honorary deputy. 

17 How do you get to be an honorary deputy? 

18 Mr. Fiason: They send me - -

19 The Court: - - Db you have any power over - -

20 Mr. Fiason: Oh, no. See, it's just office 

21 association. They put me as an honorary member, because 

22 The Court: Let me ask you this, if called upon to 

23 serve on this jury, can you base your decision based on the 

0, 
", 

24 evidence that is presented in this case by b9th, The state 

25 and the Defendant, as I charge it tb you, and be fair and 
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~ impartial? 

2 Mr. Fiason: I'm most sure I can. 

3 The Court: sir? 

4 Mr. Fiason: I'm most sure that I can. I am most sure 

5 that I can. 

6 The Court: By the .fact .that you belong to this 

7 Sheriff's Association, would you give greater weight to the 

8 testimony of the Deputy Sheriff? 

9 . Mr. Fiason: 1'm an honest person. 

10 The Court: All rightr very good. You are qualified 

11 to serve. Thank you. 

12 Is there any member on the jury panel who knows of any 

13 reason whatsoever why he or she should not serve as a juror 

14 in this case, with particular emphasis being placed on your 

15 ability to be fair and impartial to both, The State, and the 

16 Defendant r if so, please, stand? 

17 Yes sir, you can come forward. 

18 Mr. Collins: I did not. 

19 The Court: Mr. 

20 Mr. Collins: William Collins. I do not socialize, or 

21 do personal things with the attorneysr but I do know office 

22 workers that work at the solicitor r. s Office. 

23 The Court: I'm glad you pointed that out, and that 

24 certainly does not disqualify you to serve as a juror. But 

25 one thing I do need to ask you, and I want you to respond 

15 
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1 honestly. If called upon. to, serve on this jury, could you 

2 set aside any of those relationships and base your decision 

3 on the evidence presented as I charge it to you? 

4 Mr. Collins: Yes. 

5 The Court: And who are the people that you know? 

6 Mr. Collins: I know Margie Duke. 

7 Ms. Biagianti: . Our receptionist. I thirik you know 

8 her daughter. 

9 Mr. Collins: Yes, .and I also know Geraldine. 

10 Ms. Biagianti: Office Manager. 

11 Mr. Collins: And the other --

12 The Court: All right. Could you set aside those 

13 relationships and give both, The state and Defendant a fair 

14 and impartial trial? 

15 Mr. Collins: Yes. 

16 The Court: You are qualified to serve. Thank you. 

17 MadamEI Clerk: There is another one, Your Honor. 

18 The CClurt: All right. Yes, sir. 

19 Mr. Skinner: Number 126, Sidney Skinner. I'm having 

20a hearing problem in my left ear. 

21 The Court: Can you hear me when I asked the 

22 questions? 

23 Mr. Skinner: I can hear, but I can't understand it 

r'i" . I 24 way back in the back off in the distance:_ 

25 The Court: We are going to give you a position up 
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1 here in a good spot, and these lawyers talk real loud, so if 

2 you have a problem raise your hand, and we will ask them to 

3 speak up. Is that fair enough? 

4 Mr. Skinner: Yes. Thank you. 

5 The Court: Thank you. All right. I tell you 

6 selecting a jury here in Georgetown is an aerobic activity. 

7 Normally it's configured a little bit differently. I'm 

8 sorry for the inconvenience. 

9 Mr. Axelrod: Your Honor, may we approach a second? 

10 The Court: Yes, you may. 

11 (Whereupon, a bencn conference was 

0: 
12 held. ) 

, . 

13 The Court: Ladies and gentlemen of the jury, we will 

14 begin the jury selection process at this time. When the 

15 Clerk calls your name, I'm going to asks that you come 

16 forward. I'm going to asks that you stand right in front of 

17 that microphone, and turn around and face The State's 

18 table, and the Defense table, and they will make a decision 

19 whether or not to select you as a juror. 

20 Madame clerk, you may give us the jury. strikes are 

21 five and five. 

22 Mr. Axelrod: Thank you, Your Honor. 

23 Madam Clerk: Juror Number 135, Robert Tindall 

24 The Court: Mr. Tiridall, I am going to ask you to come 

25 right in front of this microphone, and turn around and face 
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1 the attorneys. 

2 Madame Clerk: What says The state? 

3 MS. Biagianti: Please, present Mr. Tindall. 

4 Madam Clerk: What says the Defense? 

5 Mr. Axelrod: Please, excuse the juror. 

6 Madam. Clerk: You may return to your seat. Juror 

7 Number 6, Lori Avant. What says The state? 

8 Ms. Biagianti: Please, present Ms. Avant. 

9 Madam Clerk: What says the Defense? 

10 Mr. Axelrod: Please, swear the juror. 

11 Madam Clerk: Please, take a seat in the jury box. 

fT'"'\ 
12 Juror Number 83, Carolyn Kennedy. 

: i 

13 When you come up, you need to bring your belongings 

14 with you in case you are selected. 

15 What. says The state? 

16 Ms. Biagianti: Please, present Ms. Kennedy. 

17 Madam Clerk: What says the Defense? 

18 Mr. Axelrod: Please, swear Ms. Kennedy. 

19 Madam Clerk: Please, have a seat in the juror box. 

20 Juror Number 100, Dorothy Pieterse. What says The State? 

21 Ms. Biagianti: Please, present Ms. Pieterse? 

22 Madam Clerk: What says the Defense? 

23 Mr. Axelrod: Please, excuse the juror. 

(\ 24 Madam. Clerk: You may return to your seat. Juror 

25 Number 31, Donald Clement. What says The State? 
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00 I • 1 Ms. Biagianti: Please, present'Mr. Clement. 

2 Madam Clerk: What'says the Defense? 

3 Mr. Axelrod: Please, excuse the juro~. 

4 Madam Clerk: You may return to your seat. Juror 

5 Number 131, Mary Sullivan. What says The State? 

6 Ms. Biagianti: Please, present Ms. ,Sull'i van. 

7 Mr. Axelrod: Excuse the juror. 

8 Madam Clerk: You may return to your seat. Juror 

9 Number 33, preston Cobb. 

10 Ms. Biagianti: What number please? 

11 Madam Clerk: Number 33. What says The State? 

r·, 
'·,1 ' ' 

12 
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Ms. Biagianti: Please, excuse Mr. Cobb 

Madam Clerk: You may return to your seat. Juror 

~4 Number 20, Carol Brown. What says The State? 

15 Ms. Biagianti: Please, present Ms. Brown. 

16 Madam Clerk: What says the Defense? 

17 Mr. Axelrod: Swear the juror. 

18 Madam Clerk: Please, have a seat in the jury box. 

19 Juror Number 69, Edward Guilmette. what says The State? 

20 Ms. Biagianti:, Please, present Mr. Guilmette. 

21 Madam Clerk: What says the Defense? 

22 Mr. Axelrod: Swear the juror. 

23 Madam Clerk: Please, have a seat in the jury box. 

o 
~. 0' 

24 Juror Number 125, Denise Shelley. What says The State? 

25 Ms. Biagianti: Please, present Ms. Shelley. 
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1 Madam Clerk: What says the Defense? 

2 Mr. Axelrod: Swear the juror. 

3 Madam Clerk: Have a seat in the jury box. Juror. 

4 Number 22, Keisha Brown. What says The State? 

5 Ms. Bi.agianti: Please, present Ms. Brown. 

6 Madam Cler.k: What says the Defense? 

7 Mr. Axelrod: Swear MS. Brown 

8 Madam Clerk: Please, have a seat in the jury box. 

9 Juror Number 61, Donald Glewwe. 

10 Mr. A."Celrod: Madame Clerk, the number? 

11 Madam Clerk: Number 61. What says The State? 

12 Ms. Biagianti: Please, present Mr. Glewwe. 

13 Madam Clerk: What says the Defense? 

14 Mr. Axelrod: He smiled. Swear the juror. 

15 Madam Clerk: Have a seat in the jury box. Juror 

16 Number 61, William Goggins. What says The State? 

17 Ms. Biagianti: Please, present Mr. Goggins. 

18 Madam Clerk: What says the Defense? 

19 Mr. ~.xelrod: He smiled .. Swear the juror. 

20 MadaIll Clerk: Juror NUmber 87, Lisa Mace. What says 

21 The State? 

22 Ms. l~iagianti: Please, excuse Ms. Mace. 

23 Madam Clerk: You may return to your seat. Juror 

24 Number 148, Janette Wilson. What says The State? 

25 Ms. Biagianti: Please, present Ms. Wilson? 
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1 Madam Clerk: What says the Defense? 

2 Mr. Axelrod: She smiled. Swear the juror. 

3 Madam Clerk: Please, have a seat in the jury box. 

4 Juror Number 24, David Burr. What says The state? 

5 Ms. Biagianti: Please, present Mr. Burr. 

6 Madam Clerk: What says the Defense? 

7 Mr. Axelrod: Swear the juror. 

8 Madam Clerk: Have a seat in the jury box, please. 

9 Juror Number 45, Roy Deas. 

10 Mr. Axelrod: Madame Clerk, would you repeat that 

11 number? 

12 Madam Clerk: Number 45. What says The state? 

13 Ms. Biagianti; Please, excuse Mr. Deas. 

14 Madam Clerk: You may return to your seat. Juror 

15 Number 143, Ronald Weaver. What says The state? 

16 Ms. Biagianti: . Please, present Mr. Weaver. 

]'7 Madam Clerk: What says the Defense? 

18 Mr. Axelrod: Swear the juror. 

19 The Court: Might counsel, approach the bench for a 

20 moment? 

2], (Whereupon, a bench conference was held 

22 in the presence of the jury panel, but out of the hearing of 

23 the jury.) 

24 Madam Clerk: Juror Number 149, Quinson Woodberry. 

25 What says The state? 
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1 Ms. Biagianti: Please, excuse Mr. Woodberry. 

2 Madain Clerk: You may return to your seat. Juror 

3 Number 120, Mary Sasso. What says The State? 

4 Ms. Biagianti: Please, present Ms. Sasso. 

5 Mr. Ax.elrod: What says the Defense? 

6 Mr. Axelrod: Court's indulgence for one minute, Your 

7 Honor. 

8 (pause) 

9 Mr. Axelrod: Swear the juror. 

10 Madam Clerk: Please, have a seat in the jury box. 

11 Are we going to pull an alternate, Judge? 

12 The Court: Yes. One alternate. strikes will be two 

13 and one. 

14 Madam Clerk: Juror Number 50, Michael Edwards. What 

15 says The State? 

16 Ms. Biagianti: please present, Mr. Edwards. 

17 Madam Clerk: What says the Defense? 

18 Mr. Axelrod: Excuse the juror " 

19 Madam Clerk: Return to your seat please. Juror 

20 Number 128, Michael Small, Sr. What says The State? 

21 Ms. Biagianti: Please, present Mr. Small. 

22 Madam Clerk: What says the Defense? 

23 Mr. Axelrod: Swear the juror. 

24 Madam, Clerk: Have a seat in the jury box. 

25 The Court: Are there any objections in regards to the 
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1 jury selection process? 

2 Ms. Biagianti: None from The state, Your Honor. 

3 Mr. Axelrod: Yes sir, Your Honor, there is. 

4 The Court: Might counsel, approach the bench for 

5 just, one moment? 

6 (Whereupon, a bench conference was held 

7 in the presence of the jury panel, but out of the hearing of 

8 the jury.) 

9 The Court: All right, I will be glad to hear from 

10 defense. 

11 Mr. Axelrod": We want to make a Batson Motion, and we 

12 need to put it all on the record. We need to have a hearing 

13 on this. I need to put it all on the record. 

14 The Court: Very good. I am just --- we need to have 

15 this 

16 Mr. Axelrod: -- Sometimes what you could do, you can 

17 put the jury in the jury room, and give them a break and 

18 send them out of the courtroom. 

19 (pause) 

, 20 The Court: Let's do that, very good. Ladies and 

21 gentlemen of the jury, we are going to have to, take up a 

22 matter of law with the attorneys at this time and I'm going 

23 to ask the members who have been selected to serve --- this 

24 jury panel to retire to the jury room. The Bailiff, will 

25 escort you there. 
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(:'" 1 certainly y'all, haven't heard anything about this case 

2 
>"~l...._ I and I'm going to order and instruct there be no d~scuss~on 

3 about this case whatsoever. I will give you further 

4 instructions momentarily. Do not discuss the case. Thank 

5 . you. 

6 (Whereupon the jury panel departs the courtroom at 

7 12:06 p.m.) 

8 The Court: We have an unusual situation. We are 

9 going to ha.ve to entertain some Motions, and take up some 

10 legal matter, so I'm going to ask the balance of the jury 

11 panel if you could, to exit the courtroom for about fifteen 

12 
(1'\ 
". ~> • 

13 

minutes, and we are going to take up this matter, and we 

will addree:s further selection procedures at that time. 

14 Thank you very much. Be back in ten minutes, everyone 

15 that is on the jury panel exit the courtroom. 

16 (Whereupon, the jury panel exits the 

17 courtroom at 12:09 p.m.) 

18 (Pause) 

19 The Court: Mr. Axelrod, you are recognized with 

20 regard to the Motions. 

21 Mr. AJ,=elrod: Yes sir, Y01.lr Honor, I am making a 

22 Batson Motion. 

23 The Court: Before we do that, is there anyo:ne in the 

24 courtroom \'lho is on the jury panel? Very good, you are 

25 recognized, Mr. Axelrod. 
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0'. 1 Mr. Axelrod: Thank you, Your Honor. Your Honor at 

2 this time, I would like to make a Batson Motion. I think 

3 that it is quite clear, to me it is quite clear, that The 

4 State specifically, intentionally, and purposefully struck 

5 every single, every similarly-situate person as my client. 

6 My client, is the young black gentlemen, and The State 

7 struck --- There are three black men that were in the jury 

8 pool, and she struck all three of them. And at this point, 

9 I would like to know I make that Motion that she 

10 identify --- I believe she struck them because of their 

11 gender and their race. There is, no nurtural reason for her 

12 to not select them, and. I would ask The Court to grant a new 

13 jury. 

14 The Court: All right. And, of course, let's before 

15 we go. forward, I'm going to put on the record, the jurors 

16 that were selected. 

17 Juror Number 6, Lori Avant, who is a white female. 

18 Carolyn Kennedy, who is a white female. 

19 Dr. Carol L. Brown/ a white female. 

20 Edward H. Guilmette, a white male. 

21 Denise E. Shelley, a white female. 

22 Keisha Brown/ a black female. 

23 Donald Glewwe, a white male. 

(;'. 
',' , 24 William G. Goggins, a white male. 

25 Janette Wilson, a black female. 
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1 David Burr, a white male. 

2 Robert C. Weaver, a white male. 

3 And, Ma.ry M. Sasso, a white female. 

4 The alternate jurors. 

5 Michael Edwards a white male, and; 

6 Michael Small, a white male. 

7 And I understand that there were three t the jurors in 

8 question are, the first one would be Preston J. Cobb, and it 

9 is incumbent upon, The state, to give a racially neutral 

10 : reason as to why you --- A racially and gender neutral 

11 reason as to why you struck this juror. 

12 Ms. Biagianti:. He is unemployed, Your Honor. 
(:'. 
'.!. . 13 The Court: Pardon? 

14 Ms. Biagianti: He is unemployed. 

15 The Court: Okay. 

16 Ms. Biagianti: I believe I struck four people, Your 

17 Honor. 

18 One ot which was a white female, Number 33, who was 

19 unemployed. 

20 Number 87 is a white female,l believe she was arrested 

21 and convicted of DUl, and she was also unemployed, that if; 

22 why I struck her. 

23 Numhel: 45 is a black male I I am informed that he is 

24 much older than the defendant, but I am informed that he 

25 lives in the same community as where this happened, the 
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1 Plantersville areal that is why I struck him. It had 

2 nothing to do with race, Your Honor. 

3 And the last guy too, as well, is also from the 

4 Plantersville Community. That is why I struck him, too. 

5 That is where this chase took-place. That is where this 

6 dope was found. 

7 And for the last guy as weIll he also had his shirt 

8 untucked l and was not very presentable in my opinion, to 

9 come to The Court. But those, the las~ two people are from 

10 the Plantersville Community where this incident happened I or 

11 from where this defendant is from. 

12 The Court: 1/11 be glad to hear from the defense at 

13 this time. 

14 Mr. Axelrod: Well, Your Honor, as The Court is well 

15 aware, that the way the community is set up. A lot of time 

16 people in the black communities so if The State is going 

17 to always say, well he lives in the Plantersville Community 

18 where the incident occurred l or where my client lives l the 

19 chances are that while my client is going to --- going to 

20 live in the Plantersville Community I and so they can always 

21 just eliminate the black people from this jury, and I think 

22 it is --

23 The Court: There is more than one black community 

24 in Georgetown? 

25 Mr~ Axelrod: Yes sir l Your Honor. Yes sir l Your 
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r;: 1 Honor, but what I'm saying is this scenario that I don't 

2 think it is a correct reason to strike a juror that lived in 

3 possibly a neighborhood. 

4 Ms. Biclgianti: Your Honor, it wasn't that they lived 

5 possibly in this neighborhood, this incident, the entire 

6 case took place in the Plantersville Community, and I think 

7 it's very likely that word travels fast, and people have 

8 found out about this incident, and that is why I struck 

9 them. It had nothing to do with race. I put two black 

10 females who are on the jury, and I would have put another 

J.l black man if he had not lived in the Plantersville Community 

12 and was employed. 

13 The Court: Is being unemployed a legitimate, racially 

14 neutral reason? 

15 Ms. Biagianti: Yes sir, because I struck a white 

16 female who was unemployed. 

17 The Court: All right. 

18 Mr. Axelrod: Your Honor, the white female that she 

19 struck was also convicted of a DUl. 

20 The Court: Okay. 

21 Ms. Biagianti: Well, r would have struck her 

22 regardless of whether she had a DUl or not, she was 

23 unemployed, Your Honor. I try never to put unemployed 

24 people on my jury. 

25 The Court: Why is that? 
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n " 1 Ms. Biagianti: Because, I feel like people, who have 

2 a job are more in-tune with what is going on, than people 

3 who are unemployed are. But that is a racially neutral 

4 reason, Your Honor. 

5 The Court: Anything, further Mr. AXelrod? 

6 Mr. Axelrod: Yes Your Honor, one more second. 

7 Ms. Biagianti: Your Honor, I'm sorry. 

8 Mr. AXelrod: Go ahead. 

9 Ms. Biagianti: All of Stuart's strikes were White, 

10 Your Honor. I would not do a reverse Batson Motion. But 

11 for the record, he struck every white person, and never 

12 struck a black person. 

13 The Court: Are you making a Motion in that regard? 

14 Ms. Biagianti: No, sir. 

15 The Court: Okay. 

16 Mr. Axelrod: Your Honor, if she wants to make a 

17 reverse Batson Motion, I'll grant it, and we will pick a new 

18 jury. 

19 Ms. Biagianti: I just said, No, sir. 

20 Mr. AXelrod: Your Honor, twenty-two people were 

21 selected in this jury pool for us. 1 just want to put on 

22 the record that out of the twenty-two, three black males 

23 were selected, came forward, The state's going to call three 

24 black males, I would ask for a new jury. 

25 The Cour.t: Just by virtue of the fact that there are 
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1 black males that she struck, that there is a racially 

2 neutral reason, it· does not require that there be a new jury 

3 selected . 

.4 I am going to deny your Batson Motion, and I will 

5 protect it on the record. 

6 Ms. Biagianti: Thank you, Your Honor. 

7 Mr. AXelrod: Thank you, sir. 

8 The Court: Anything further froin the Deferise at this 

9 time? 

10 Mr. AXelrod: No, sir. 

11 The Court: Anything, further from The state? 

12 Ms. Biagianti: No, sir. 

13 The Court: Are We ready for the jury? 

14 Mr. AXelrod: Your Honor, if I may inquire for one 

15 second, what is The Court's prerogative on how we are going 

16 to proceed:' It looks like we will do the trial this 

17 afternoon of some sort. Are we going to proceed? What time 

18 does The Court take lunch? 

19 The Court: I'm going to appoint the Foreman, and we 

20 are going to excuse fOJ::.:lunch. We'll come back for the 

21 preliminary charge and then opening statements. 

22 Mr. Axelrod: Wh~t time will that be, Your Honor? 

23 The Court: It's 12:30 now; we'll probably start at 

24 two. 

25 Mr. Axelrod: Thank you, sir. 
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1 regard to that particular offense'or any further argument in 

2 that regard? 

3 Mr. Axelrod: Not on that one Your Honor, No, sir. 

4 The Court: All right, very good. Any other Motions? 

S Mr. Axelrod: Yes, sir, Your Honor. Also, on the 

6 possession with intent to distribute, there is absolutely no 

7 evidence in the record that he had dominion and control with 

8 the intent to distribute the drugs. 

9 The Court: Well, I think the testimony was that it 

10 was under his body and certainly he could the jury could 

11 reasonably infer that he had control over it, and I think 

12 the law allows an inference to be drawn by virtue of the 

13 weight. I think that works against you, and in addition to 

14 that the packaging works against you. All of those are 

lS issues that could allow a reasonable jury to convict him in 

16 that regard. 

17 Mr. Axelrod: Yes, sir. 

18 The Court: So your Motion is denied in that regard. 

19 Mr. Axelrod: Yes, sir. And I take exception to 

20 protect the record. 

21 The Court: Very good. 

22 Mr. Axelrod: Thank you, sir. 

23 The Court: All right, anything further? 

24 Mr. Axelrod: No, sir, Your Honor. At this time I 

2S would ask --- I want to renew one other Motion, Your Honor. 
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1 I have one more to renew. I want to renew the Motion for 

2 the Batson. I was denied a new jury. I made a Motion for a 

3 Batson --- I made a Batson Motion and The State's position 

4 was that they struck the three black gentlemen who are 

5 similarly situated to my client being black himself for 

6 reasons that they said it was not, they had reasons for it, 

7 but I think it was pro tectorial to the point that the 

8 Solicitor said that one of them had, his shirt tail possibly 

9 out, and one of them was unemployed, and she said that they 

10 . came from the Plantersville area. I'm not sure if actually 

11 they were listed in the Plantersville area on the jury 

12 qualification sheet. I'm going to, go look at that before 

13 this trial is concluded, but I would like to renew that 

14 Motion. I was not granted a new jury. 

15 The·Court: All right. The reasons stated by The 

16 st·ate, I do indeed find are racially neutral reasons and 

17 your Motion is noted, but denied. 

18 Mr. AJcelrod: Thank you, Your Honor. 

19 The Court: All right. Anything further? 

20 Mr. Axelrod: Yes sir, Your Honor. At this point, I 

21 would ask The Court to inquire of my client if he chooses 

22 to, testify or not testify, and explain to explain in 

23 full . We've gone over it with him, and I would ask The 

24 Court to do a colloquy with him concerning this, so he will 

25 have knowledge of the constitutional and what he is entitled 
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;~ 
1 ! , , The Court: You may. 

2 Mr. AXelrod: Your honor, at this time I would ask The 

3 Court to --- The jury has spoken today, by rendering a 

4 verdict of not guilty of assault, they realized that the 

5 only way to convict him on a PWID, if I understood, and I 

6 would ask that you grant a new trial. 

7 The Court: All right. with regard to the theory that 

8 the jury could have' disbelieved what the officer had to say 

9 with regard to the arrest, the law is very clear on that. 

10 The law says where the jury can believe part of what a 

11 witness says, disbelieve in part, they can believe all of it 

12 or none of it. r: 
13 It is clear to me ---Clear to me from hearing the 

14 case, seeing the verdict, it is clear that the jury believed 

15 a portion of what the officer said, and not the balance. 

16 And, based on that particular Motion, I will deny your 

17 motion I will deny your motion for a new trial. 

18 Mr. AXelrod: Thank you, Your Honor, I take exception. 

19 

20 Your Honor, for the record, I would once again renew 

21 the motion, based on Batson that The state's arbitrarily 

22 struck three black gentlemen who are similarly situated to 

23 my client being black himself. 

,r---.. 
t, I 24 The Court: Your motion is noted for the record, and I 

25 will deny it once again. 
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1 Mr. Axelrod: And, I take exception to protect the 

2 Record. 

3 Further, Your Honor, we think that my client it would 

4 have been beneficial :if my.client was able to testify before 

5 the jury that day. The Court finding that his prior record 

6 prior record to come in I did argue to The Court and 

7 believe that it would have been prejudicial. 

B The Court: But, you do agree that his prior record, 

9 that it falls within the rules allows that it can be used 

10 against YOUi you do agree with that? 

11 Mr.. Axelrod: I do Your Honor. I do believe that The 

12 Court has the discretion to --- and it would be prejudicial, 

13 and since this was drug case, the prior drug issue should 

14 have been suppressed. 

15 The Ct>urt: Legal authority that you have that 

16 indicates, that if a person has a prior drug record that 

17 when they testify in a subsequent trial that that would be 

18 unduly prejudicial. 

19 Mr. Axelrod: No. I argue --- I argue ---My 

20 statement·would be discretionary with The Court, and I was 

21 saying to ~rhe Court, that in my opinion, that it would have 

22 been my opinion that it would have unduly prejudicial to 

23 bring forth -- It would be, as an example, let's just say 

24 that we were here on criminal sexual conduct charge, and my 

25 client had a prior criminal sexual conduct. I would think 
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STATE OF SOUTH CAROLINA 

COUNTY OF GEORGETOWN 

) 
) 
) 

INDICTMENT 

At a. Court of General Sessions, convened' on July 2, ~20087, the Grand Jurors of 
Georgetown County present upon their oath: 

F AILURETO STOP FOR BLUE LIGHT/SlREN 

CDR: 0065 56-05-07S0(B)(1) 

That Samuel Jamar Grier did in Georgetown County on o'r about March 31, 2008, while operating a motor v~hicle 
on a road, street, or highway of the, State of South Carolina, fail to stop his/her motor vehicle when signaled to do so 
by a law enforcement vehicle, by means' of a siren and/or flashing light,in violation of.Section 56-05-07S0(B)(1), [, 
C. Code of Laws, 1976, as ame,nded. ' . " 

Against th~ peace and dignity of the State, and contrary to the statute in such case made 
and provided. ' 



STATE OF SOUTH CAROLINA ) 

JNTY OF Georgetown . ) 
STATE -----V-"'s-. -----'---- ~ 

______________ ~S~am==u~el~J~a~m=a~r~G~n=·e~r ____________ ) 
AKA: _______________________________ ) 

Race: .-1l.. 
DOB: -

S':X: ..M 
...... , ~/JJ.. 24~.-

A r"rP' _-=' 2=5 ___ ) 

------) 

IN THE COURT 9F GENERAL SESSIONS 37 

lNDICTMENT /CASE#: 2008-GS-22-00560 

AIW#: J511762 
Date of Offense: .....,3=/=3=1/-=2..:..00=8<----____________ _ 
S.C. Code § : 44-53-0375 (B) (3) 

CDR Code#:_.c..::3....::.0;:::.:39:........ ________ _ 

Address: ~ . ) A I 
Georgetown. SC 29440 ) SENTENCE SHEET / '1.0.)( : JS:.. 50 Ufo 

DL#: SID#: . SC01369664 ) . . . ' . -lId( LLf'1o -1.fv. 
In dis osition of the said indictment comes noW the Defendant who was . '2i CONYr .. ED OF OL _ . EADS cf,"\i2.. 

. () ss; LO X I i 0 a.' (V () 

~violatjon of § of the S.C. Code of Laws; bearing CDR Code # .-=-'='$""'d~3:'-c,-'-~=..,...-,-__ __ 
JCl- NON-VlOLENT ERlOUS DMOST SERIOUS . o Mandatory GPS(CSC D§17-25-45 
'. ." '. w/minor 1 st or Lewd Act) 

The charge is:' !2(As Indicted, DLesser Included Offense, Dbefendant Waives Presentment to Grand Jury. (Defendant initial) 
~~!ea is: 0 Without Nego,tia ' ns or Recommendation, 0 Negotiated Sentence,' . 0 Recomn:tendation by the State. 

/J:ST: cr!. 
Biagianti, orie C. Defendant. Attorney for Defendant· '. SC Bar# 

wHEREFORE, the Defendant is commited to the Gf'State Department of Cor~ections, 0 County Dete~tion Center, 
for a determinate term of I;; days/months/~r 0 under the Youthful Offender Act not to exceed years 
andlor to pay a fi,ne of $ .; provided that upon the service of days/months/years andlor payment 
of$ ; plus costs and assessments as applicable*; the balance i~ suspended with probation for ___ . __ _ 

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of. 

pr~ation, which are incorporatt:;d by reference, . _ . _. d . 
tlZJ ~CONCURRENT or 0 CONSECUTIVE to sentence or).: . ,12.1 Z OL . 
~ The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied 
by the State Department of Corrections.' :z (Q 2~ . ..' . . 
o The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code§ 17-25-135, 

. . SPECIAL CONDITIONS: 
ORESTITUTION: o Deferred . 0 Def. Waives Hearing DOrdered PTQP 

Total: $ . plus 20% fee:.$ 
PaymentTerms:~ ____________________________ __ 

o set by SCDPPPS _______ ~ ____ _ 

Recipient: .. ___ ~~ _______________________ _ 

*Fine: 

§ 14-1-206 (Assessments 107.5 %) 
§ 14-1-21 1 (A)(1) (Conv. Surcharge) 
§ 14~ 1-211 (A)(2) (DUl Surcharge) 
§ 56'-5-2995 (DUl Assessment) 

§ 35.13 (public DeflProb) 
§ 73.3, 1 B IP (Law Enforce. Funding) 
§ 33.7, IB IP (Drug Court Surcharge) 
§ 50-21-114(BUI Breath Iest' Fee) 
§ 56-5-2942(1) (Vehicle Assessment) 
3% to County (ifpaid in installments) 
§ 90.11 I~CJASurcharge) ST 

$100 
$100 

$12 
$500 
$25 

$'100 . 
$50 

$40/ea 

$5 

$ 

$ 

$~~.~ 
$ 

$ 

$ 

$'d..~. c:?:.Q) 
$'~.~ 
$ 
$ 
$. to . <:::e Q; 
$~. C> ~ 
$'l?i Q.9Q) 

_______ days/hburs Public Service Employment. 

Obtain GED 
Attend Voc. Rehab. or Job Corp. ____________ _ 

May serve WIE begining 
Substance Abuse Counseling 

Random Drug! Alcohol testing -:-:--;---_-:-:--=::==:::;:;;;;:­
Fine may b~ pd. in equal, con.sec,utive weekl~ 
pmts. of $ ':\D. <:::)'t:> begmmng~" ~'"' 

$ paid to Public Defender Fund 
Other: _____________________________ __ 

.DAppointed PD or appointed other coimsel.§35.I3 TP 
Requires $500 be paid 'to Clerk during probation. 

PRESIDlNGJUDGE .~. 
Judge Code: d ~ ( ~ tf TO 

. SentenceOate: ~c J 7 2;dTlfls 

SCCN217'C07/2008) 
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STATE OF SOUTH CAROLINA } 
. ) 

. COUNTY OF GEORGETOWN ) 
. INDICTMENT 

At a Court of General SessIons, convened on July 2\ 2008, the Grand Jurors of 
Georgetown County present upon their oath: 

POSSESSION WITH INTENr TO DISTRIBUTE 
. COCAINE BASE . 

CDR: 3039 §44-53-0375(B)(3) 

That Samuel Jamar Grier did in Georgetown County. on or about March 31, 2008, 'possess with intent to distribute, 
. . - . . 

dispense or deliver, or did. aid, abet, . attempt or conspire' to distribute, dispense or deliver a quantity of Cocaine 1;3ase, 

. a controlled substance under the' provisions of Section <f4.:53-11 0, et seg., Code of Laws of South Carolina. 1976, as 

~ended, such distribution not having been auth.o~dby ~w, and being. in vi~lation of Seytion 44-53-375$), S. C. 

Code of Laws. 1976, as amended. 

. Against the peace and dignity of the State, and contrary to the statute in such case made 
and provided. . ' 

39. 
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SENTENCE SHEET 3 . y~. 
In disp~i? of the said indictment comes now the Defenp~nt who was, 'Ii CONVICTED OF or 0 PLEADS 
. I Uy. '. L..;.Eh-l-/S,{.Ze£) . 

in violation of § J ofthe S.C. Code of Laws, bearing CDR Code # (!)O~ 
.~~~~--~~~~~ 

QrNON-VIOLENT o VIOLENT SERIOUS OMOST SERIOUS OMandatotyGPS(CSC O§17-25-45 
. w/minor 1st or Lewd Act) 

The charge is: ~s Indicted, OL(~ss rIncluded Offense, o Defendant Waives Presentment to Grand Jury. (Defendant initiaJ) 
. The ea is: 0 Without Negotiat' 0 s or Recommendation, 0 Negotiated Sentence, 0 Recommendation by the State. 

~C ~ 
Defendant Attorney for Defendant SCBar# 

WHEREFORE, the Defendant is commited to the 0 State Department of Corrections, ~ County Detention Center, 
for a detenninate term of ~months/years or 0 under the Youthful .offender Act not to exceed ___ years 
and/or to pay a fine of $ ; provided that ~pon the service of days/months/years and/or payment 
of $ ; pius costs and assessments as 'applicable*; the balance is suspended with probation for _____ _ 
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 
propation, which are incorporated by ref(:rence. g 
I3'.CONCURRENT or 0 CONSECUTIVE to sentence on: 12 -. J 7- t2 
i!( The Defendant is to be given credit for time serv?Eipursuant to S.c;t ~de § 24!i3-4.9Jo be calculat~d and applied 
by the State Dep.artment of Corrections. h2 &, :z --7 ~ ~ . 
o The Defendant is to be placed on the Central Regis ry of Child Abuse and Neglect pursuant to S.C. Code§ 17-25-135. 

SPECIAL CONDITIONS: 
ORESTITUTION: DDeferred 0 Def. Waives Hearing 0 Ordered PTUP . ---------------------------._----
Total: $ plus 20ra fee: $. ~ _________ _ 
PaymentTerms~: ____________________ ~ _______ _ 
o set by SCDPPPS ______________ _ 

Recipient: _. --' ______________________________ _ 

*Fine: 

§14-1 -206 (Assessments .107.5 %) 
. § 14-1-211(A)(l) (Conv. Surcharge) 
§ 14-1-211(A)(2) (DUl Surcharge) 
§ 56-5-2995 (DUl Assessment) 
§ 35,]3 (Public Def/Prob) 
§ 73.3, 1 B TP (Law Enforce. Funding) 
§ 33.7, IB TP (Drug Court Surcharge) 
§ 50-21-114(BUI Breath Test Fee) 
§ 56-5-2942(J) (Vehicle Assessment) 
3% to County (if paid in installments) 
§90.11 TP (SCCJA Surcharge) 

TJ'AL 

$100" 
$100 

$12 $ 

$500 
$25 

$100 
$50 

$4 Olea· 

$5 

__ ____ days/hours Public Service Employment 
ObtainGED 
Attend Voc. Rehab. or Job. Corp. _____________ _ 
May serve WIE begining 
SubsJ:ance Abuse Counseling '. ______________ _ 

Random Drug! Alcohol testing 
Fine may be pd. in equal, consecutive weekly/monthly 
prnts. of $ .... beginning.' '-

$ paid to Public Defender Fund 
Other: ________________________________ __ 

_0 Appointed PD or appointed other coul1sel.§35.l3 TP 
Requires $500 be paid to Clerk during probation. 

PRESIDING JUDGE 
Judge Code: 2.--- / I 
Sentence Date: :L'2ec t. I 

8CCA/217 (07/2008) 



41 

CERTIFICATE OF COUNSEL FOR APPELLANT 

Counsel for appellant certifies that this Amended Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material and that this Record on 
Appeal complies to the best of my ability, with the August 13, 2007, order from the South 
Carolina Supreme Court entitled "Interjm Guidance Regarding Personal Data Identifiers and 
Other Sensitive Information in Appellate Court Filings." 

April 20, 2010 

;{~4:O 
Kathrine H. Hudgms ~ 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, S. C. 29211-1589 
(803) 734-1330 

ATTORNEY FOR APPELLANT 

.-.4,-, 



STATE OF S.OUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Georgetown County 

Michael G. Nettles, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

v. 

SAMUEL JAMAR GRIER, 

FINAL BRIEF OF APPELLANT 

KATHRINE H. HUDGINS 
Appellate Defender 

APPELLANT 

South Carolina Com~ission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, S. C. 29211-1589 
(803) 734-1343 

A DORNEY FOR APPELLANT. 



TABLE OF CONTEN'fS 

'rABLE OF CONTENTS ,', .............. " ................ , ... ' ..... ,', .. , ....... , .. " .. , .. " .. "." .. , ......... ,., ............. 1 

'fABLE OF AUTI-IORlTIES .................................................................................................... 2 

STATEMENT OF ISSUES ON APPEAL.. ............................................................................. 3 

STATEMENT.oF THE CASE ................................................................................................ 4 

ARGUNfENT ............................................................................................................................ 5 

CONCLUSION ....................................................................................................................... 10 



TABLE OF AUTHORITIES 

Cases 

Batson v. Kent~lcky, 476 U.S. 79,106 S.Ct. 1712,90 L.Ed.2d 69 (1986) .................... passim 

Payton v. Kearse, 329 S.c. 51, {~95 S.E.2d 205 (l99R) ......................................................... 7 

People v. Lowery, 88 N.Y.2d 172,666 N.E.2d 542 (1996) ................................................... 8 

Purkett v. Elem, 514 U.S. 765, 115 S.Ct. 1769, 131 L.Ed.2d 834 (1995) ......................... , 6, 8 

Riddle v. State, 314 S.C. 1,443 S.E.2d 557 (1994) .............................................................. 9 

State v. Adams, 322 S.C. 114,470 S.E.2d 366 (1996) ...................................................... 6,8 

State v. Cochran, 369 S.c. 308, 631 S.E.2d 294 (CL App. 2006) .......................................... 6 

State v. Dyar, 317 S.C. 77, 452 S.E.2d 603 (1994) ............................................................... 9 

State v. Edwards, ---S.E.2d --- ,2009 WL 2709387 (S .C.) .................................................... 8 

State v. Green, 306 S.C. 94,409 S.E.2d 785 (1991) .................. , ........................................... 7 

State v. Haigler, 334 S.c. 623, 515 S.E.2d 88 (1999) ............................................................ 8 

2 



STATEIvlENT OF ISSUE ON APPEAL 

Did the trial judge err in refusing to grant defendant's Batson motion when the State 
struck all three black male jurors called and the reason given for striking two of the black 
male jurors, the fact that the jurors were from a certain community, was not a race neutral 
explanation because the community was predominantly black and the reason was mere 
pretext to allow the State to exercise strikes in a discriminatory manner? 
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STATEMENT OF THE CASE 

In July of 2008, the Georgetown County Grand Jury indicted Grier for possession 

with intent to distribute cocaine base and failure to stop for a blue light and assault on a 

police officer while resisting arrest, indictments #2008-GS-22-558, 559, 560. On December 

15, 2008, Grier proceeded to jury trial before the Honorable Michael G. Nettles. The jury 

found Grier not guilty of assault on a police officer while resisting arrest. The jury found 

Grier guilty of possession with intent to distribute cocaine base and failure to stop [or a blue 

light. Judge Nettles sentenced Grier to 15 years for possession with intent to distribute 

cocaine base and a concurrent 262 days, time served sentence for failure to stop for a blue 

light. A timely notice of intent to appeal was filed on December 22, 2008. An amended 

notice of intent to appeal was filed on January 5, 2009. This appeal follows. 
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ARGUMENT 

The trial judge erred in refusing to grant defendant's Batson motion when the State 
struck all three black male jurors called and the reason given [or striking two of the black 
male jurors, the fact that the jurors were from a ccrtain community, was not a race neutral 
explanation because the community was predominantly black and the reason was mere 
pretext to allow the State to excrcise strikes in a discriminatory manner. 

During the jury selection process all three black male jurors called were struck by 

the State. There were no black males seated on the jury. In addition to the three black 

males, the State struck one white female. (R. p. 3, R. pp. 5-22). The defendant is a black 

male. (R. p. 35). The selected jury consisted of five white females, two black females and 

five white males. Both alternates were white males. CR. p. 3). 

Grier objected to the jury selection process and make-up of the jury pursuant to 

Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712,90 L.Ed.2d 69 (1986). (R. pp. 23-26). 

The State struck the first black male juror, juror nwnber 33, because he was unemployed. 

(R. p. 26, lines 7-15). As to the two other black male jurors struck, jmors number 45 and 

149, the State argued: 

Number 45 is a black male, I am informed that he is much 
older than the defendant, but I am informed that he lives in 
the same community as where this happened, the 
Plantersville area, that is why I struck him. It had nothing to 
do with race your Honor. And the last guy too, as well, is 
also from the Plantersville Community. That is why I struck 
him, too. That is where this chase took place. That is where 
the dope was found. And for the last guy as well, he also had 
his shirt untucked, and was not very presentable in my 
opinion, to come to the Court. But those, the lac;t two people 
are from the Plantersville Community where this incident 
happened or from where this defendant is from. 
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(R. p. 26, lines 23 - p. 27, lines I-II). Grier argued that because Plantersville was a black 

community, striking people because they lived in that community was the t;;quivalent Df 

striking them because they are black. (R. p. 27, lines 14-22). The State then argued: 

Your Honor, it wasn't that they lived possibly in this 
neighborhood, this incident, the entire case took place in the 
Plantersville Community, and I think it's very likely that 
word travels fast, and people have found out about this 
incident, and that is why I struck them. It had nothing to do 
with race. I put two black females who are on the jury, and I 
would have put another black man if he had not lived in the 
Plantersville Community and was employed. 

(R. p. 28, lines 4-12). The judge denied Grier's Batson motion and stated, "Just by virtue of 

the fact that there are black males that she struck, that there is a racially neutral reason, it 

does not require that there be a new jury selected I am going to deny your Batson motion, 

and I will protect it on the record." (R. p. 29, lines 25 - p. 30, lines 1-5). The judge failed to 

address Grier's argument that the reason given for the strike was a mere pretext. At the 

close of the State's case Grier renewed the Batson motion and the motion was again denied. 

(R. p. 31, lines 24- p. 32, lines 1-17). The judge erred in refusing to grant the Batson 

motion. 

Courts conduct a three step analysis in reviewing Batson challenges. Purkett v. 

Elem, 514 U.S. 765,115 S.Ct. 1769, 131 L.Ed.2d 834 (1995); State v. Adams, 322 S.c. 114, 

470 S.E.2d 366 (1996). In Statc v. Cochran, 369 S.c. 308, 314, 631 S.E.2d 294, 298 eet. 

App. 2006) the Court, quoting Purkett wrote, "Under our Balson jurisprudence, once the 

opponent of a peremptory challenge has made out a prima facie case of racial discrimination 

(step one), the burden of production shifts to the proponent of the strike to come forward 

with a race-neutral explanation (step two). If a race-neutral explanation is tendered, the trial 
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court must decide (step three) whether the opponent of the strike has proved purposeful 

racial discrimination. 

In the present case, Grier made out a prima facie case of racial discrimination by 

opposing the State's striking of all black males, step one. Proceeding to step two of the 

analysis, the assistant solicitor explained that she struck one of the black male jurors because 

he was unemployed. Our courts have held that unemployment is a race neutral reason for a 

strike. State v. Green, 306 S.C. 94,409 S.E.2d 785 (1991). The assistant solicitor explained 

that she struck the other two black male jurors because they were from the Plantersville 

Community and Grier's arrest for possession with intent to distribute cocaine base and 

failure to stop for a blue light took place in the Plantersville Community. 

In some instances a juror's neighborhood may be a race neutral explanation for the 

exercise of a strike. For example, a criininal defendant may wish to strike jurors form the 

neighborhood where a crime took place because there may be a genuine question about the 

juror's ability to be objective about a crime taking place so close to home. In the present 

case, however, it is the State that seeks to strike the jurors who live in the community where 

the offense took place, a predominantly black community. The State did not offer any 

reason for the strike similar to the example discussed above. The explanation given by the 

State was that "word travels fast and people have found out about this incident." Under the 

facts of this case, striking black males because they lived in a black neighborhood where the 

incident took place was not race-neutral. See Pavton v. Kearse, 329 S.C. 51,495 S.E.2d 205 

(1998) (striking a juror because she was a "redneck" evinces a discriminatory intent and is 

therefore not facially race-neutral). The State can not meet its burden at step two of the 

Batson analysis. The Batson motion should have been granted. 
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Alternatively, if this Court finds tht: reason given to be facially race neutral, Grier 

demonstrated that the. explanation was a mere pretext to allow the State to engage in 

purposeful discrimination. The trial judge failed to complete step three of the Batson 

analysis, simply ruling that the reason given by the State for the strike was race neutral. The 

trial judge erred in failing to follow the procedure outlined in Purkett and Adams. 

If the judge had proceeded to step three of the Batson analysis, Grier, as the 

opponent of the State's strikes, demonstrated that the reason given was mere pretext. See 

State v. Haigler, 334 S.c. 623, 515 S.E.2d 88 (1999). Pretext can be established by 

showing that a similarly situated jury member of another race was seated on the jury. 

"Under some circumstances, the explanation given by the proponent may be so 

fundamentally implausible the trial judge may determine the explanation was mere pretext, 

even without a showing of disparate treatment." State v. Edwards, ---S.E.2d --- , 2009 WL 

2709387 (S.c.). There is no showing of disparate treatment in the present case. This is not 

surprising given the fact that the jurors were struck because of the community from which 

they were from, a predominantly black community. The reason is so fundamentally 

implausible that the trial judge should have determined that it was mere pretext. If the State 

was truly concerned that jurors from the Plantersville Community might have knowledge of 

the incident, as stated, the State could have requested voir dire to address the purported 

concern 

In People v. lowery, 88 N. Y.2d 172, 666 N.E.2d 542 (1996), the Court of Appeals 

of New York addressed a similar Batson challenge and in footnote 2 wrote, "We do not 

accept the proposition that the potential association of a juror's neighborhood generally with 

members of one race or ethnicity is a race-related factor, per se, for pllrposes of the 
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application of these protocols. That kind of potential geographic or neighborhood linkage 

may, however, be a factor ultimately to be weighed into the detelmination whether a 

proffered reason is pretextual." The facts of this case demonstrate that striking jurors from 

the Plantersville community was a pretext for striking black male jurors. 

Courts will examine the totality of the tacts and circumstances in the record to 

determine if a Batson violation has occurred. Riddle v. State, 314 S.c. 1, 14,443 S.E.2d 

557, 565 (1994). A trial judge's ruling on a Batson motion will be given great deference by 

the appellate courts and will be reversed only upon a showing of clear error. State v. Dyar, 

317 S.C. 77, 79, 452 S.E.2d 603, 604 (1994). The judge clearly erred in failing to detem1ine 

if Grier proved that the State's purported reason for the strike was pretextual. If the judge's 

ruling includes a step three analysis as to pretext, the judge clearly erred in refusing to find 

pretext. The totality of facts and circumstances surrounding the selection of the jury 

demonstrates that a Batson violation occurred. The trial judge erred in refusing to grunt 

defendant's Batson motion when the State struck all three black male jurors called and the 

reason given for striking two of the black male jurors, the fact that the jurors were from a 

certain community, was not a race neutral explanation because the community was 

predominantly black and the reason was mere pretext to allow the State to exercise strikes in 

a discriminatory manner. 
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CONCLUSION 

Based on the above argument, Grier's conviction and sentence should be reversed 

and the case remanded for a new trial. 

Respectfully submitted, 

·rlmAd!~~~~-
Kathrine H. Hudgins ~ 
Appellate Defender 

ATTORNEY FOR APPELLANT. 

This 20th day of April, 2010. 
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STATEMENT OF ISSUE ON APPEAL 

The defcndant says that the state's striking two jurors on the ground that they were 

from a particular community was not race neutral since it was predominantly hlack, and the 

reason was mcre prctext. The defendant asks whether that demonstrates error in refusing to 

grant his Batson motion. (Appellant's Statement of Issue on Appeal). 



STATEMENT OF TilE CASE 

The Georgetown County Grand Jury charged the defendant with possession with the 

intent to distribute cocaine hase (2008-GS-22-00560), failure to stop for blue light/siren 

(2008-GS-22-00558), and assault while resisting arrest. The defendant and his counsel t:ame 

to trial on December 15,2008 before the Honorable Michael G. Nettles, Judge, and a jury. 

The jury found the detendant guilty of the drug otfense and failure to stop. The court 

sentenced him to concurrent terms of 15 years imprisonment (200B-GS-22-00560) and 262 

days (2008-GS-22-00558). The detendant served opposing counsel with a timely notice of 

appeal. 



ARGUMENT 

The trial judl:c soundly dcnied the dcfcmhmt's Batson motion. 

The defendant objected on the basis of race and gender to the state's exercise of 

peremptory challenges. To wit, the state struck three black males. (AROA. pp. 22-25, line 

13). The defendant failed to note that he had struck only white prospective jurors, and the 

state had presented both of the prospective, black female jurors and exercised a peremptory 

challenge to a white prospective juror. (Jury list; AROA. p. 3; p. 29). 

The state explained the peremptory challenges of the three black males. One 

prospective juror was unemployed. The other two lived in the Plantersville area - the 

defendant's own community and where the entire case occurred. Prospective jurors from the 

area could have their own word about the case. (AROA. pp. 26-27, line II; p. 28, lines 4-

12). 

The defendant maintained that striking prospective jurors on the basis of the area 

where they lived was arbitrary, a pretext, and equivalent to striking on the basis of race. 

When the state mentioned the defendant's own exercise of peremptory challenges, the 

defendant offered to grant the state's Batson motion - if the state wanted to make it. (AROA. 

p. 27, lines 14 - p. 28, line 3; p. 29, lines 5-24; pp. 31-32; p. 33). 

The court observed rhetorically that one race was not limited to living in a particular 

area of the county. The court found that the state's reason was racially neutral. (AROA. p. 

27, lines 23-25; p. 29, line 25 - p. 30, line 12; p. 32; p. 33). 

On appeal tht! defendant acknowledges that there is no showing of disparate 

treatment. However, the dd'cndant says that the basis for the state's peremptory challenge 

is fundamentally implausible, and the trial judge should hJve determined that it was mere 

J 



prdext. If the state wac truly concerned about knowledge of the incident, the state could 

have requested voir dire to address the purported concern. (180A p. 8). 

There was no error. [I] The court holds a Batson hearing when members of a 

cognizable racial !,rroup or gender arc struck and the opposing party requests a hearing. [2] 

The proponent of the strike is required to give a race neutral explanation for the strike. Here, 

the issue is the facial validity of the explanation. The explanation is deemed race neutral 

unless it has inherent discriminatory intent. [3] Finally, the court must decide whether the 

opponent of the strike has proved purposeful racial discrimination. The opponent of the 

strike always carries the burden of persuasion regarding racial motivation and must show that 

the proponent's race neutral explanation was mere pretext. Pretext is established by showing 

disparate treatment, similarly situated members of another race were seated on the jury, or 

the court may find that the race neutral explanation is so fundamentally implausible that it 

is mere pretext, even without a showing of disparate treatment. Purkett v. Elem, 514 U.S. 

765, 115 S.Ct. 1769, 131 L.Ed.2d 834 (1995); State v. Adams, 322 S.c. 114,470 S.E.2d 366 

(1996). 

The defendant acknowledges that there was no showing of disparate application of 

the racially neutral reason. Further, the state's reason for the peremptory challenges was 

based upon where the prospective jurors lived. and that community was both where the 

defendant lived and where the case occurred. The basis for the challenge was related to the 

case before the court, and it was entin:ly reasonable. The trial judge soundly denied the 

l3atson motion, and there is no showing of error. Arthur v. Sexton Dental Clinic, 368 S.c. 

]26, 62~ S.E.2d 1:\94 (Ct. App. 200())(party struck potential juror based in part un his 

residence in ~aJlle general area as other party: reason was facially race-neutral. and opponent 



of strikt: did not IlHxt bunkn ()f proving pretext - did nut show either disparate application 

ur that reason was fundamentally implausihle); State v. Gill, 319 S.c. 283,460 S. E.2d 412 

(Ct. App. 1l)1)5)(peremptory challenge based upun defendant having lived un same street as 

prospective juror and the possibility that juror may have known him is valid, race neutral 

explanation for strike), modi tied on other ground and aftirmed by State v. Gill, 327 S.C. 253, 

489 S.E.2d 478 (I 997)(matter not raised to trial judge should not have been reached on 

appeal); State v. Johnson, 302 S.C. 243, 395 S.E.2d 167 (1990)(atTinning trial court's denial 

of challenge where reasons for peremptory challenges to six black jurors included: juror 

lived next door to person arrested by officer involved in case; juror lived near and frequented 

establishment having difficulty with law enforcement; juror lived near defendant; juror lived 

next door to and had close relationship with one convicted of drug offense; explanations 

were racially neutral and related to party's view concerning outcome ofthe case to be tried; 

burden is on defense counsel to prove solicitor's allegedly neutral reasons were pretextual 

because they were not applied in a neutral manner, and there was no evidence white juror 

was seated who had the same disqualification as the black jurors who were struck). 



CONCLUSION 

For all of the tiJregoing reasons, it is respcdfully submitted that the judgment and 

conviction of the lower court be aftinncd. 
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