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The Pefibener \/\e_ra,bY wmove. Yo ch\\{ to the oﬂsoinh:el Counsels Reburn

Yo Hhe Pzhitioners ™Mohow Yo valieve counsel ond Proc:LA pre se.

[Sic}i

STATEMENT OF THE FACTS

The Pehitioner hod Filed oo Motion of woiver of rq)re_sm‘”qHOm)
which wos ‘consolidated” pursuont to vule 41 (o) s.C.AC.?, with &
\We.\‘\mino‘r\{. '\mjdﬂ\’}ov\ PursuonT to 65 (0) ©.C.A.C.P, on the lath day of
february 20155 in wWhiths Hhe Pekibioner hod provided before Hus court
ment of why the Pebritiovey pray of tis Honevahle court Yo CT/QV\"
'mjunh'w:, rdic’.(l) os well as o 3»’&1/\\' the Pehhioners v’ulucﬁf, fhat \{vh‘xd\
Hae. Pehifioney wisw Yo wauve kc_Prc.Sc.nhHon per the (\p\)a\\u\'t defense.

T\«e_-. Petitioner's court” apPo‘m\‘e.c\ CcmvxSe_\7 Tolhn H. Strom Esquirve

R \
hod Filed a((f\tfurn Yo The Peritioners Mobtiewn for woaiver

oF re_pfcsoﬂ"a\'mm

)
on the L34 AQY of Fe,bruo.r\( 1015, APpc_l\cJe_ counsel strowm n:sponds

_ C»
s VFo”oWS bo Hae conmtents of Pelitioners! Motion of waiver of vc.P\fcschc\'\OV\-

q . .
Contendine therein thel, [AYfrer a review of Fetitioner's wetion and

the. velevent case vecords, Appo)n\‘f.c\ Counsel. Tahn H. sStvemnn Escw{‘rc
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hod deterimined thal chief I‘\p\\e.“a“e. Defender Rohert ™M pQudek is nat o
Subje_d' of Fetitioners V.C.R A(.Hon.._‘

(A) THE ISSUE.INEFFECTIVE ASSISTANCE

OF APPELLATE CounNSEL RAVSED PER

THE PETITIONER withn C/7A Nb.: 1013-
~ (P-13=-00765

The. Pehitioner thod Filed for 7ost convichion fAclief on the gth
AQY of Februavy 1013 . The stole’s veturn Yo the Pehitionevs Post
Convichon velicf app\\ca\]om was clocked si'am\ﬁea\ per bhe court of

Comimon 'p\eas on tac 18™ day of November 2013, which indicates therein

Haat the 1ssue of ineffective assistonce of Appc\\aﬁ: cmmsd) wos ndeed

vaised per se the Petitiones sce S.C. Coda onn $17-27-2D . Likewise the
Pehitioney had P|\¢_A o Supﬂ\e_men" olc (ssues which s Yo be OW\CI'\‘AE_A to

fhe orima'ma\ Past convichion gPp\imHom,ﬁm\' which was clocked sﬁ‘om‘ﬁec‘

per the court of common Pleas on the 17t c\cx\’[ of February 1014.
Seec S.C. Code o\\mz\lﬁ\"f-?:l' 40 - 2\7-217- 8¢

.)’\‘\Ae. \SSue oov\ce.vm;mﬁ the

ineffective assistance of Appv_ﬂa\-e. counsel was roused Fhevein

oS wd\..7 As P(O\/\\n‘e‘:l pe.\/ S.C. code ann S4Y4- 63 - 16! (). ...

Any person to w'\\\gu\\Y make a false sh\-amw“

in a cevtificote vecovd. or vepor\’ vecLu&veA te he

filed b\{ law ov in o npp\icahpn for an amendmed

to +«fFor in on QPP\;CQ*’;OV\ for a certified copy of

L The Petitioner had 1nibiated hefove Hais Honorohle court - a Motan of waiver of
-Ye_')rC_Sc.V\l‘oﬁam consolidated Pursl)cu\f fo Rule YLla). Sc.R.c.P. with p/&“wﬁno«/\(

injun’l’[on pursumnf to b5 Ca) 5.C.2.C.0. as the division of the Appc.llod’c, Defensze
CAPHOV\CA as H\c Ae_pcna\ont
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o vitel record or te w}\lFuHY SUQP\Y folcc

information {M’e.y\Aimg Hiot the 1nformalion

be used H«Lﬁpvcpe_roﬂmn of ouy rﬁporf"
o amendment ‘e |",

see S.C. Code ann £44-63-161 (). However, upcntlﬁohn H. skvom C’sq”

~ )
dd'cfm.mo‘how,ﬂ'\a‘" C_h;e.F Appe.”o.\‘e_ Aepe_nc\c;", Rebert ®1 dDudek 1s °
not” @ [Su\xjad’] of Petitioner's achion 15 contrary to the Petitioners

Form & P.C.A. application and sueg\cmcr\f)fhc\\‘ was subnitted Fo
the court of commen p\eas E_c_(_s_c;hnc Petitioner, ond Pl’ov;AcS that
fne low has been violated as prascribed of S.C.code ann 34Y-b3-
bl (1) thus n Light of tue velevant case vecords, tual which Tah, H
Shvom had based o derermnolion from. The Pebitioner vespectfully

Concuvs with a vevocious —Fn(.!“ thal AP‘solnfa_A Counsel 15 nol The

a offender o\c s C. code T 44-LA=1b1 () (1.e Tohn H. Striom, €<a)

S.ch.c. Rule 77 €¢d) Netice aF Ovders or

\j Udgl’n@f. .

A%Q;V\’ Hee Petitioner” had tled for Post convichiom Relief on

the Sﬁ d&y op Fc.bwuo(y 1013 /A 1013 -cP-213-00768. on e_v;cx\emhor\/

\r\cnviv\rj was held on the fqfe c\a\[ ﬁf June 10614,

Hewevey. H/\e_ Pd“'u";ov\cv \«\os V\o" been Servcc\ Wn\'\/\ o C,ou"f

ordev oF A(SPCeS;";OV\ op e P.C.R Proce_idima, ond wln.\(_\/\ twe PCH\'}QHQW

vemoivi & UV\S&(\/CA .

un fovum Post cenvichion Procedure Act: S.C Code.

owvwn E1T7-217-~10.

The. lehibioner had pu(sued s PCR. vemedies os o wmaolter

of r{glﬁ‘, caz S.C. code onn UT-L7-90 . The United state Squemc, court
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(— .
helds Hiak lal shatute that dees not ikself impinaa on o pm}'ccHu‘(_
substantive vight will be S*"Vu‘c.k down 1f it amplo\(s i_mpcrmlss}h‘c

classiPication! sec Havris v. Mc Rae 448 us. 197, 311~ 315, 160
3.CV 1671 16971 65 LE.2d 789 (1980). The Pehitioner had hmely
ow\el\dt’_cl te lais ov{v\ca.lna‘ OPP‘I:CQHOV\ Q/O Se. . Mov’eSocvc/) H’le_

AUTHENTIC Coasc vecovds c.ovxc,cvm[ncj Hie Pehhoner's Case provche.
' « ) o
Hal the Pehtiouver lhad <o mmp\{e_n\ per gc; with the proce_aluml norms

Haat sz. Pchch\\cc\ per The Uniform Post convichion Proceduve Acks

$17-17-10. Likewise the AUTHENTIC velevent case vecords Ve_?ord{vxg

the Patitioners Post conviction acken /A 1613 -¢cP-23~-p0 165

15 vaird of Skow;.m] Haat Hae PcHl’{ome/ lhad waived Hiae vaised
ineflective assistonea of APP&LH&\‘C_ counsel 1ssuer The south

Cavolina Supra_me_ Court held within state. V. Actaur 196 S.C.

495 .3749. SE ©.d 191 (1998). Hat a woivar of o C.onSHl’uHomo' or

o shatotovv (;ﬂhr Vc‘c‘/u{\/t_s a S\nowﬂ/\% on He vecora kwow;n\gl\{
and {n\—e_\({azmHY- (ci\—inj Hee Uniked shate SuP(cme Court decision

m Patfon V. United Stobes. 231 uS. 276,50 S.ck 253. 79 LEed 354
(1930).

SCP\U\‘E_V. 1.0 Iudt(_o\ NOHCLOF
Adiuc“C.oHVﬁ, Pokcfsj(b) (#

The Pehibhouney \na.vc,b\( re.cvqe,s\’ of Hn&s Howvoevable couvt to

L. The Pehibioney vewmouns unservved with c\d;spos{hownl ovdev Vaﬂa/chmﬂ

the Pch\‘tloncfs Pos*‘ CDV\\/\&.%iQV\ OCHN\A C/A 22013 ~cP~-1A~-00165




et ermte

B N S P T I ! e e A e o s 3 . -

foke \.jruo\;c_io\ notice oF C.ovrcS.Povxclan& thaet wb\igl« is ConSo\iAo&eA

bdow H/ms Fo/ SLVUV\HV\Y OP '\’\nis Hovxarob\t Courf7 QV\A whichh the
Co»/re.spomclcv\c_ﬂ_s will P;fo\/}d‘z pnm.p fhat Petitioner had so lhad indeed

vaised o 1ssua of ncPlective assistouce of Appellate Counsel. The

- N 9}
obove Said (_on/e_spomdﬁwc.cs PVOVIdtS as follows. . -

As pYoViA&c‘ of Paqe.6 '1‘170(:' Hhis woelicw (s a November 18 2013

clocked sfcxw\p’rcA copy of the stotes RETURN to the Pehitioney P.CR

cxpp\}(_ahom.

A< (‘)(ovludcc\. of chge_ %.oFl‘t,oF s wetion 1 mFe.b(U&(\/ V1. 'LCIH)

clocked s“om‘ﬂ’ copy of the Pehitioner prose SUPple_me‘ of

155U ond Poﬂa_.“ apnﬂjprov;dcs ot oll porhies had been sevved. ,

A< provided of page. tL oPQ&,oF this mohow 15 oFe.b(UoMY 19. 'LONJ
1 T J )

Covvespandence From twe Patitioner’s 1nibiol court o\)po;n\'cé P.C.R cou_ﬂﬁd
Validah\/\g tHhe Fi(ing of Hae Pehbienevs Su[‘)s‘\\eme‘(\\‘ of 1ssves

A< provided of Paqe, 13 of l‘t?o{: Hais mohon 1s o pro se mokion to

addvess oll 1ssues filed befove the court of common Pleas on bhe qﬁ‘dw’[

of Juli 101 .

AS pl’b\/;dﬁa O% PQQC..\S QF ’)..‘1 ,OF "‘/\\S VV\O\‘&OV\ [~ |S a IU‘\[ qﬂ'\ 10"1 (-QVVQSDOV\ACJ'\CC

to the Houcvohle Rebin B. shillwell and Pasa. 10 o(;’L“f)pmvidas fhat all

hod been served a copy...

Y o{_ 14




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2013-CP-23-0765
COUNTY OF GREENVILLE )
)
Samuel Lamont Whitner, )
- S.C.D.C. No. 263066, )
) = o
el St
Applicant, ) = = m o
) RETURN S vy
V. ) b g T
e e o
State of South Carolina, ) T ?" !
) = sl
Respondent. \ ENTERED COMPUTER 6
) Q@ 505
In response to the post-conviction relief application filed February 8, 2013, thé

Respondent would show this Court:

L

The Applicant is incarcerated with the South Carolina Department of Corrections

pursuant to the Greenville County Clerk of Court’s orders of commitment. The Applicant was

indicted at the February 2009 term of the Greenville County Grand Jury for first-degree criminal

- sexual conduct with a minor (2009-GS-23-1072). Christopher D. Scalzo, Esquire represented

the Applicant.

After the State took the case to trial, the Applic?mt was found guilty. On Noverﬁber 4,

2009, the Hdnorable John C. Few senteﬁced the Applicant to thirty (30) years imprisonment.
| A notice of appeal was filed at the South Carolina Court of Appeals. Robert M. Dudek,
Esquire perfected the appeal. The South Carolina Sup;eme Court affirmed the ‘Applicant’s

conviction and sentence on July 11, 2012. State v. Whitner, 399 S.C. 547, 732 S.E.2d 861

(2012). The Remittitur was sent on July 27, 2012.

Attached herewith and incorporated herein by reference are the records of the Greenville

L oF 24




County Clerk of Court regarding the subject convictions, the Applicant’s records from the South
Carolina Department of Corrections, trial transcript, and the appellate records.
L
In his application for post-conviction relief the Applicant alleges he is being held in

custody unlawfully for the following reasons:

1. Ineffective assistance of trial counsel.
a. “Trial counsel acted jointly in concert with the State and illegally
gain jurisdiction of the South Carolina Court of Appeals/6
amendment violation.”

2. Ineffective assistance of appellate counsel. ~
a. “Appellate counsel failed to challenge this jurisdictional defect.”
[L

" The Respondent asserts the Applicant’s allegations that his attorney was ineffective are
without merit. The Respondent asserts the Applicant’s attorney rendered effective assistance well
within the standard of “reasonableness within professional norms” for a defense attoméy.

Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant
must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied on as having produced a just result.” Strickland v.

:\)Vashinf’ton, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984);"Butler v.AState, 286 S.C. 441,

442,334 S.E.2d 813, 814 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume counsel
“rendered adequate assistance and made all signiﬁcanf decisions in the exercise of reasonable

professional judgment.” Strickland, 466 U.S. at 690, 104 S. Ct. at 2066. The Applicant must -

overcome this presumption in order to receive relief. See Cherry v. State, 300 S.C. 115, 118, 386

2
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( Exbﬁbr? X)

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

)
)
)
SAMUEL LAMONT WHITNER, ) CASE NO.: 2013-CP-23-00765
Applicant, ) 'SUPPLENENT OF ISSUES TO THE
i )
)
)
)
)

ABOVE CITED %iVPb pdéT
CONVICTION RELIEF 'n %:}j{}

i

Vs.

PRI S
G

STATE OF SOUTH CAROLINA,
Respondant.

The applicant was Indicted for « single count of~‘Cr1mgnal
Sexual Conduct First (1st) Degree under Case MNo.: 09- g3-23- 1079'

and applicant was criginally called to trial on said offense on
11, March. 2009, before the Honorable: C. Victor Pyle, Jr. and

was represented by Christopher D. Scalzo, Esq. of the Public
Defenders Office. Christy Kednocker Sustakovitch represented the

State of South carolina as Solicitor.

'PROCEDURAL HISTORY '

Within the original initiating proceedings before the
Honorable; C. Victor Pyle, Jr., held on 11, March. 2009 the
Solicitor (Sustakovitch), attempt:«d to offer into evidence a '

Surreptitious ' —recording of an 5, August. 2007 telephone

cenversation betueen the applicant (Whitner) and his daughter,

see: Exhibit 'aA', Transcript paqes 17-23. The states ' ttfoticn to

Admit ' the recording was subsequently Denied ' by the

Honorable; C. Victor Pyle, Jr., see: Exhibit '"Ad, Tr. Pg. 23.

The state then moved for a ! interlocutory Appeal ' of the
Trial Courts Deniai of [its] * Motion to Admi{t] the 5, Augyust .
2007 intercepted telephone conversation, see: Exhibit 'A', tr.

Pg. 26. Upon the jury not being Sworn in.... when the state moved

for this appeal #%1), and the trial was disallowed to ccntinue.

#1)-It was held within 'State Ys. Thomas, 269 S.E. 2d 758
neither party addressed tha Fhreshold 1ssus of
'appealability' of tha Order. However, also delermined oy
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T ISSUES RAISED IM THE ORIGINAL P. C. R.
CASE 10.: 2013-Cp-23-00765 APPLICATION

The applicant had submitted his post Conviction Relief
application before the Court of Common Pleas on 8, february.
2013,,in which the following issues where thereby raised:

'_l) Ineffeétive Assistance of trial Counsel; Trial counsel

“acted jointly-and in concert with the state and illegall?
gained Jurisdicﬁion of the South cCarolina Court of
Apprals / Sixth (6th) Amendmént Violation;

2) Appellate Counsel failed to challenge this

jurisdicticnal defect. Ineffective Assistance of

Appellate Counsel.

The applicant has hereby vespeccfully requested that his wCcst
Conviction Relief Counsel amend as follows these issues intc the
original Post Ccnvicticn Relief Agplicaticn on  his behalf
fsursuant to S.C.R.C.P. 71.1(d) and hereby has advised counsel to
ralse verbatim the herein listed ‘issues to applicants origyinal

P.C.R. apglication pursuant to S.C.R.C.P. 71.1(e).

REQUESTED AMEMDMENTS FOR ISSUES TO ORIGINAL '
P. C. R. CASE MNO.: 2013—CP—23-00765 APPLICATION

A) Trial counsel was ineffective in not contemporanecusly
objecting to testimonies offered #er Creenville County Detective;

Bobby Bradtord within the Jackson ¥s. Deno Hearing tolore the

Honorable; C. Victer Pyle, Jr., when the detective disclcsed the

contents of the surreptiticus taped ccnversaticn between the
.

1 . v

applicant and his . daughter. Trial counsel [ailed to presacve

the record on apgeal that the State as well as Law Entorc¢oment

frad viclated the ' Vire-Tap Statute ', S.C. Code Ann §§ 17-30-20,
- /

S.C. Constitution Acticle 1 § 10.

B) Trial counsel h-d rendered Ineffective Azsistance of Ccunsel

in nct objecting Contwimpcranceously-in whnich to aporise the trial

q ob 24




However, wupon the Solicitors Appealing before the South
Carolina State Court of Appeals, the Solicitor representing the
State 'fabricated' a chonology that in which the State wvas

appealing the Honorable; C. Victor Pyle's Order granting a

Motion to Suuppress '... pricr to.... the fact that a ' Motion to
Suppress'... not been raised or ruled upon, see: Exhibit 'G',
Exhibit 'A', - Pgs. 17-23.

In- the frial Transcripts of said proceedings befnre the
FHonorabIe{ C. Victor Pyle, Jr., it providés.that a ruling on.ﬁhé
evidence within this trial proceedings derived from only one (1)
(Motion] which was raised by the State concerning the ' taped '
[conversation] which brought about [it$] suppression 'by'vthe
'Order of Denial ' rendered by the Honcrable; C. Victor Pyle,
Jr., see: Exhibit 'A', = Pgs. 17-23.

A ' Motion to Suppress ' was 'fabricated' upon the Solicitor

filing an appeal, see: Exhibit 'G', and this therefore set forth

a finding that the solicitors conduct moves ! Beyond
Prosecutorial M#isconduct °'. The Solicitor did implgment a '
Perjured Testimony ' and ' Illegally Gained ' jurisdiction within
the south Carclina Court of Appeals.

The Solicitqr, ' Illegally Suppressed ' a chonology regarding
a initially raised ' Motion ' to .admit the .conversation,. see:

Exhibit 'A' . Pgs. 17-23 and ' Intentionally Failed ' to

disclose this chonology before the South Carolina Court of
Appeals and surroyated a ' fabricated ' chcnology of a ' Motion '
to suppress, ' fabricating ' its existence befcore said court,

see: Exhibit 'G'.

%1-Continued) ,

the Thomas Court; when a case is called for trial and a Jjury
selected, but, Not Sworn; upon evidence being suppressed. The
Solicitor Does not Enjoy the Privilege to elect Not To Procesad
with the case Pending Appeal of an issue to the Supreme Court.
because the Order-AS IT STAUDS- is interlocutcry, - thus ot
Subject to an lmmediate Appeal.(-
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wherefore the applicant does hereby advise and instruct Post

Conviction Relief Counsel pursuant to Rule 71.1(d) to amend above

G

issues.

Submitted this

of Jgn!,gmui. ZOle does the

undersigned applicant,
) /y /// / / 7 —
L2114 Zau/f Lot L

Samuel Lawwont Wh Frer? 103066

SWORN AND AFFIRMED before me as a LAWFUL document this lQli
day of Jan 20[4 as a Notary of the Public for the State of
South Carolina . . ‘, and now IS a lawful request.
Copies have been provided to the below listed as required by law.

CERTIFICATE OF SERVICE

1) Paul B.

Cierk of Cdurts/Greenville County.

Wickensimer

Greenville County Judicial Center
205 East North Street

Greenville, $.C. 29601

. /) J///// /Zmu /é/c/&(/
Sownuel Lamoent Wiahner” 168066
B..C.E MLT oM

S.CALRL MILLS Avind Jr Es
(1 Nerilh 1vvine stree Y
suile 1Y Greenvilles S.C.
1ALl

s/ \&&mv“ 3(‘“\

Notafy/SLQnature/Seal

My C:

W0 RAroad Rvev fRood
Columbia S.C. 180
Y

My conmmission expires:

(A) Kaven Rnh%nﬂ Esq_
office OF A\"Yorv\e\{ Geneval
of ke Stete of Seuth Cowlina
Rembert C. Denvis BuJ&m%
P.0 Gox

1nsua




R. MILLS ARIAIL, JR.
ATTORNEY AT LAW

——E— - E———

11 NORTH IRVINE STREET, SUITE 11 GREENVILLE, SC 29601
PHONE 864.232.9390 ¢ FAX 864.232.9392 « E-MAIL MILLS@RMALAWOFFICE.COM

February 19, 2014
S.amuel L. Whitner #00263066
Broad River Correctional Institution
4 460 Broad River Road
Columbia, SC 29210

RE: Samuel L. Whitner vs. State of South Carolina
Case Number: 2013-DR-23-00765

Dear Mr. Whitner:

Enclosed please find a copy of the filed-copyofyour Supplement of Issues for your Post
Conviction Relief matter. If you have any questions, please do not hesitate to write my office.

Thank you for your consideration of this letter.

With kind regards,

LAW OFFICE OF R. MILLS ARIAIL, JR.

R. Mills Arniail, Jr.

RMA/d]

L ofF 1y




State of South Carolina IN THE COURT OF COMMON PLEAS

County of Greenville Case No.: 2013-CP-23-00765

MOTION TO ADDRESS ALL ISSUES
PURSUANT TO SUPPLEMENT OF
ISSUES
&
ATTACHMENTS IN SUPPORT OF THE
AMENDMENT OF ISSUES

Samuel Lamont Whitner,
Applicant,

vs.

State of South Carolina,

Respondent.

N N N N N N N N N N S N N N S N

Now comes the Applicant, Samuel Lamont Whitner, by and through

his Court appointed attorney, who ask this Honorable Court to require
the attorneys involved in this Post—Conviction Relief Action and any

Amendment thereof to be meticulous in the prebaration of any "Order"

prepared in this matter.

Specifically, the Applicant requests that each and every issue
within thé Post-Conviction Relief Application and any Amendment
thereof, at the hearing, be addressed in the "Order" of the Court to
be issued at the conclusion of the Evidentiary Hearing in this matter.

The Applicant request this Motion pursuant to S.C. Code 8§17-27-

80. Citing, Pruitt v. State, 423 S.E.2d 127 (1992); Byron v. State,

493 S.E.2d 500 (1997).
Wherefore, Applicant request the Motion be granted As the record
remains open until the 19th day of July 2014, as so ordered by the

Court,

SWORN_ AND SUBSCRI BEFORE ME K IZ}Z /s

TH 'q - DAY OF- *F§;§§>ﬂ -2014 YL, i )
Samuel Lamont Whitner

, ;§§~V‘ e B.R.C.I. Vat.

4460 Broad River Rd,

Columbia, S.C. 29210




STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS

Samuel L. Whitner, Case NO.: 2013-CP-23-00765

Applicant, CERTIFICATE OF SERVICE

State of South Carolina,

Respondent.

vvvvvvvvvvvvvvvv

I, thé above listed Applicant, certify that I had submitted a
motion titled: MOTION TO ADDRESS ALL ISSUES PURSUANT TO SUPPLEMENT
OF ISSUES AND ATTACHMENTS IN SUPPORT OF THE ABOVE CITED CIVIL POST
CONVICTION RELIEF, on the day of 2014, addressed to
Esq. Caroline M. Horlbeck, at 101 Whitsett st,, Greenville, S.C.
29601, and did so deposit it within the U.S. Mail on the ____day of

2014, and hereby certify that all parties have

been served the same,

N y // ‘
THE HONORABLE Robin B. Stilwell /vg W/ 4 Ww‘/éé}//wz/~

Greenville County Courthouse
305 E. North St. Suite 325 Samuel Lamont Whitner
Greenville, S.C. 29601-2185 : B.R.C.I. Wat,
' 4460 Broad River Rd.
Columbia, S.C. 29210

s SRy o
m/\/\/ \dx é.{ \{Q/ Koven C . RAHann

NOTARY PUBLIC FOR SOUTH CAROLINA office of Atovwey General
MY COMMISSION EXPIRES: of the State of South Cavoliva
kiv Comimizsion Expires lembert €. Dennus Bolding

tiarch 5, 2018 P.0 Bax 1iguq
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(Exhibit

THE Honorable Robin B. Stilwell
Greenville County Courthouse
305 E. North Street, Suite 325
Greenville, S.C. 29601-2185

RE: Samuel L. Whitner v. THE STATE
Case No. 2013-CP-23-00765 violation pursuant to
407 professional conduct Rule 1.4, 3.1. 3.4
invalid waiver pursuant to S.C. Code Ann. 17-27-90

I, the Applicant, respectfully apprise the court of a concern of
a certain occurrence which took place within my post conviction relief
hearing, which had convened on the 19th day of June 2014, which
therein your honor had ordered and allowed the record to remain open
within a limitation of thirty days from the initial day that which
the P.C.R. hearing had convened.

However, I appeal to this Honorable Court to respectfully implore
the Courts indulgence upon myself forwarding this correspondence
directly to this Honorable Court; and in furtherance, I offer my
assurance to this Court that.this correspondence had not been fdrwarded
to this Court for purposes for illegitimacy; which is setforth by
law as a ex—parte communication. However, enclosed with ﬁhis
correspondence is a certificate of service certifying that the parties
involved have been served with a copy of this correspondence, if the
adverse parties (i.e. the respondent) wishes to respond in opposition
to my forwarding of this correspondence to the Court.

This correspondence is sent to '"apprise" the Court that 1, the
Applicant, had not consented nor was I made aware that the Appellate
counsel was excused of his obligation or requirement to be preseat

within my P.C.R. hearing on that 19th day of June 2014, P.C.R. counsel,
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esq. Caroline M. Horlbeck, did not inform me of her method to relieve
the Appellate counsel of his presence until the day of the P.C.R.
hearing, that 19th day of June 2014. And which I did not waive nor
move to waive any iséue that "I" had raised within my P.C.R.
application and supplement. See pages 1-25 of the supplemént of issues
, Exhibit x,

Moreso, the P.C.R. counsel's objective upon making this decision
to relieve the Appellate counsel of his presence with the P.C.R.
‘hearing without first consulting with the Applicant is a direct

violation of 407 professional conduct Rule 1.4. (a)(1)(2)(3)(4)(5)(b).

This decision was not secured with the Applicant's consent prior to
or upon taking action within the post conviction hearing on that 19th
day of June 2014. Case no. 2013-CP-23-00765. The Applicant had not
been inquired per the P.C.R. court if the Applicant had verbally
consented to the P.C.R. counsel's decision to waive the Appellate
counsel's presence from within his P.C.R hearing. Which to provide
the assurance if a valid waiver of issue héd been made pursuant to
S.C. Code Ann. ‘§ 17-27-90 on the record.

The P.C.R. counsel's decision to excuse the Appellate counsel's
presence from within his P.C.R. hearing that 19th day of June 2014,
treads upon the Applicant's due process which the P.C.R. counsel's
decision estoppels the Applicant from having the chance to present
the evidence and argument regarding his claim of ineffective
assistance of Appellate counsel despite of one or more existing
adjudication of the.identical issue:; This stands squarely against

my position. See Robert v, Recovery Bureau Inc, , 316 S.C. App.

1994 450 SE2d 616 also see South Carolina Dept. of Labor Licensing




And Regulation v. Girgis, 503 S.E.2d 490 (S.C. App. 1998). The
Applicant must meet the burden to prove the allegation in the

Applicant's application. See Matthews v. STate, 565 S.E.2d 766,

Moresoever, specific issues were not addressed, because the
Appellate cdunsel was not present and testimonies from the appellate
counsel need to be offered to the Court, which to provide the Court
with evidence, and an explanation with regards to the South
Carolina Supreme Court; Upon affirmation, the Applicant's conviction
and sentence thus stating within its order that: "[S]everal days
later, mother consented to stepfather recording a telephone
conversation betweén the victim and Appellant [without the victim's
knowledge or consent."] ¥ See State v. Whitner, 399 S.C. 547 732
S.E.2d 861. Appellate counsel, Esq. Robert M., Dudek had filed to the
South Carolina Supreme Court a final brief of Appellant on the
Applicant's behalf. Moreso, within the final brief, the Appellate
counsel apprises the Supreme Court that I, the Applicant was unaware;
thus did not know that the stepfather and the Applicant's daughter's
mother had recorded the conversation between the Applicant and his
daughter. See THE FINAL BRIEF OF THE APPELLANT, page 46; Also see
supplement of issues (EXHIBIT X) pages 1-25, Appellate counsel had
proffered testimonies offered per the Applicant's daughter's mother

within the Court of Appeal, which these testimonies corroborates that

* The final brief of the Appellant before the supreme court

had presented clear and convincing evidence that he did not know that
the mother surreptitiously recorded his conversation with his
daughter. This violated the wire tap statue. See 18 U.S.C, 2515 and
S.C. Code Ann. § 17-30-65 and § 17-30-105. See Thompson v. Dulaney
CA. 10 (Utah) 1992 970 F.2d 744 also cited at 838 F.Supp. 1535, 139
ALR Fed. 765, Appellate counsel was ineffective by not challenging
the Court of Appeal's jurisdiction to entertain the states
interlocutory appeal pursuant to S.C. Code Ann. § 17-30-110 (A). The

7 of 24




law had been violated pursuant to S.C. Code Ann. § 17-30-65, 18 U.S.C.
2515, See Exhibit B, Page 18 Ln 10 - 17,

Appellate counsel had failed to challenge this jurisdictional
defect. See issue raised in the Applicant's P.C.R. application and

supplement, Exhibit x page 23,

Generally, the Appellate counsel testimony is mandatory to be made
. before this Court which to allow the Court to make specific finding
of fact and state expressly its conclusion of law relating to each
issue presented pursuant to S.C. 17-27-80.

WHEREFORE, the Applicant hereby respectfully prey to the Court
to consider a remedy to this serious potential delay or error which
is provoked per the Applicant's P.C.R. counsel's method or decision,

that is prohibited pursuant to 407 professional conduct Rule 1.4.,

3.1., 3.4,

The Applicant hefeby réspectfuliy request that the Court consider
portion of the initial»brief of the Appellate which said brief was
filed before the S.C.. Supreme Court on the 23rd day of June 2011 (page
46 and 15) as evidenée along with portion of the transcript of the
suppression hearing Before the South Carolina Court of Appeals. (Exhibit
B) Pg. 18 Line 10 - 17. Thus to provide before this Court that the
Applicant's conversation with his daughter had been illegally

surreptitiously intercepted, which the interception violated the

¥ Applicant attest that the Applicant had so raised the issue within
his P.C.R. application and requested that his P.C.R. counsel to amend
all issues raised. See Supplement of issues (Exhibit x), page 3; also
see page 25), and in furtherance would have apprise the Supreme Court
that Artical 1 § 10 of S.C. Const. and U.S.C.A. 4th Amendment is
violated.
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Applicant's civil right pursuant to U.S.C.A. 4th, Sth, and 6th
Amendments and Artical 1 § 3, 1 § 10, and 1 § 12 of South Carolina
Constitution, lastly, the Applicant contends before the Court herein
this correspondence that the Applicant be allowed to lawfully complete
a prima facie showing which the Applicant may fairly substantiate the
ineffective assistance of both trial counsel as well as Appellate
counsel, that which the Appeliate counsel presents within the P.C.R.
hea:ing is required. The Applicant  moves to lawfully amend this request

being as the P.C.R. record remain open until the 19th day of July 2014,

ca[/ Qe

* Samuel Lamont Whitner
B.R.C.I. Wat. 143
4460 Broad River Road

D SUBSCR%&)EFORE ME Columbia, S.C. 29210
s%Q&DAY OF 2014
vécs,w\Q. gf e

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES ,‘\-...-z"‘.—\-mn‘::giof'; ,‘;‘_)(fj,';,rs}s
' 52015

as so ordered by the Court.

Respectfully requested.
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( Exhihib.k)

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE

SAMUEL L. WHITNER, Case No.: 2013-CP-23-00765

Applicant,
CERTIFICATE OF SERVICE
v'

STATE OF SOUTH CAROLINA,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I, the above listed Applicant, hereby certify that I have

forwarded a correspondence titled: Samuel Lamont bthitner v. The‘SiatgL

Case No.: 2013-CP-23-00765, Violation Pursuant to 407 Professional

Conduct Rule 1.4., 3.1, & 3.4., Invalid Waiver Pursuant to S.C. Code

Ann. § 17-27-90; addressed to The Honorable Robin B. ‘Stilwel, at the

Greenville County Courthouse, 305 East North Street, suite 325,
Greenville, S.C. 29601-2185, and has deposited a copy in the U.S.

Mail on the " day of 2014 and hereby certify that all

parties have been served with the same.

Esq. Caroline M. Horlbeck ///Z§§7 ﬂéZiZZ} cndéz
1 i . ' |
01 Whitsett st D e l{ngZqu_____wh.

Greenville, S.C. 29601

Samuel L. Whitner
B.R.C.I. Wat. 43

SWOR {\ND SUBSCRIB BEFORE ME 4460 Broad River Rd.
DAY OF - - Dol --2014 Columbia, S.C. 29210
Aot K» / Q

Koven C (\n\—igcw\

OTARY PUBLIC FOR SOUTH CAROLINA olfice of Atrorney Ceneval
MY COMMISSION EXPIRES: : ot hnhe State of Savtih cavelivea
Cosrreic cien Txpires lembert €. Dennis Buildina
7 "_gggl £ D. Box 11544
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T

Caroline M. Horlbeck ‘ | May éé ,2014
101 Whitsett St. '
Greenville, S.C. 29601

RE: Samuel L. Whitner v. The State of South Carolina,
Case No.: 2013-CP-23-00765,
Assurance From Counsel of requested filing of evidence
pursuant to S.C. code Ann. §17-27-50

Within response to your April 11, 2014 correspondence, in which you had
stated that you are "waiting on my trial transcript", but however, because
of your April 1, correspondence; it did so provide to my notion of why were
you as my counsel, unhesitant to proceed with the scheduled P.C.R. hearing
for reasons that...(l) your April 1, 2014 correspondence had initially

introduced you to me, that you are the court reappointed P.C.R. counsel whom

was assigned by the court to represent me; Upon my receiving your April 1,
2014 correspondence, "I was then made aware that you are my P.C.R. counsel...

(2). It is alarming that because of your statement within your April 11,
2014 correspondence (i.e. that you are waiting for my trial transcript.),
thié did so provide my notion with puzzling distraught of why were you not
reluctant to proceed with representation within the previous scheduled P.C.R.
hearing that which was set for the 24th day of April 2014; being as the}

you would have not been prepared to proceed.

However, it is required pursuant to 407 professional conduct Rule 1.1
that it is a necessity that you, as my lawyer, are to be competent in handling
the particularities that were set forth within my P.C.R. application and
supplement in support of the application. More so, there is a matter of
assurance that needs to be confirmed by you concerning my April 8, 2014

correspondence that in which I had respectfully advised you to file the

evidence that supports the supplements of issues these evidence that was
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forwarded to you on the 8th day of April 2014 supports the supplement which
supports my P.C.R. application.

However, you have not yet informed me that you have filed the evidence
that I had respectfully requested of you to do so Ms. Horlbeck. I respectfully
ask that you, as my court reappointed P.C.R. counsel, award me first that
it is confident that my P.C.R. application and supplement, as well as the
evidence that supports the supplement, is so adequately before the P.C.R.
court prior to my P.C.R. hearing pursuant to S.C. 17-27-50% as well as the

10 attachments that were forwarded to you for filing.

Thank you.
SWOR a%&asubscrlﬂsg £o )ﬂLore me /442;7146”4///4;14¢ 'ééédg 4
thisj ) y of \ 2014 Samuel L. Whitner
Broad River Corr. Inst.
VOGN 56’ 4460 Broad River Rd.
Notary Public for South Carollna Columbia, S.C. 29201

My Commission Expires

TS sion Expires
~rh 5 2018

# Enclosed with this correspondence is the attachment that was forwarded
with the April 8, 2014 correspondence which list attachments as Exhibits;
which are titled as: ATTACHMENTS IN SUPPORT OF THE AMENDMENT OF ISSUES TO THE
ABOVE CITED CIVIL POST CONVICTION RELIEF, (See Exhibit:R)These 10 attachments
were also sent to the court reappointed counsel Esquire Caroline M. Horlbeck
as enclosed within the Applicant's April 8, 2014 correspondence respectfully
advising Ms. Horlbeck to file the attachment as evidence pursuant to S. C Code
Ann. §17-27-50.

These 10 attachments are enclosed with *kLs correspondence for the assurance
that they are adequately before the P.C.R. court prior to my P.C.R. hearing.
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STATE OF SOUTH CAROLINA
County of Greenville

Samuel Lamont Whitner

Applicant,

THE STATE OF SOUTH CAROLINA

Respondent.

'I,the above listed Applicant,

correspondence titled: Samuel L. Whitner v.

no.:

pursuant to S.C. code Ann. §17-27-50,

101 Whitsett St. Greenville, S.C. 29601 on the

addressed to:

Ty

IN THE COURT OF COMMON PLEAS

Case No.: 2013-cp-23-00765

PROOF OF SERVICE

hereby certify that I have forwarded a

The State of South Carolina, case

ﬁ"
2013-cp-B8765: Assurance From Counsel of Requested Filing of Evidence,

Caroline M. Horlbeck at

2014 and

day of ﬂ%g;/

certify that all below listed parties have been served the same.

The Honorable Letitia H. Verdin
305 East North Street
Greenville, S.C. 29601

SWORTW\ and subscrlbvﬂ/ 8Tbefore me
this ay of \Qj 2014

Sy X\ Ty

No¥ary Public For South Carolina'

My Commission Expires

My Gommission Zxoires
R T Sl
Taan . s
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Karen C. Ratigan

Office of the Attorney General
of the State of South Carolina
Rembert C. Dennis Building
P.0. Box 11549

Columbia, S.C. 29211

, '/’ _
/4éiﬂZéﬁé//JZZ&nﬁﬂ%QfjégﬁgéﬁﬂL—‘(\\\\\\\\\
Samuel L., Whitner =
Broad River Corr. Inst.

4460 Broad River Rd.
Columbia, S.C. 29201
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WHEREFCRE the Pehitionev \\vcx\( of Hais Hovevable cout to 3{0_”1“

ivxjun\’h/& velief hhal valates te the. Pehitione’s FRO SE MeTieN oF

WAIVER oF REPRESENTATION ConNSoLIDATED PURSUANT TO RULE

41 (o). SCRCP wiTH PRELIMINARY LNTJUNTICN PuRsuaNT TO 65.(a)
SCRCP.

Rc_ﬁ‘)ufpd |\/ suh vn'\ﬁ'ca

Sworn Yo and subseribed befove me

7
/té/rmd/z\ #A{w’/w@)’/
SAMUEL LAMONT WHITNER
B.A.CT wAT 143
Rroad River covvechonal Ind
Y460 Rrodd viver veed
Columbia S.C. 181010
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“THE STATE OF SOUTH CAROLINA

IN THE SUPREME CouRT

Cerbiovart to Greenville Coumf\{

Rabhin B. shtillwell . C{r(_u}% coud Iu'lje.

2014~ po 1451
SAMUEL LAMONT WHITNER ... ......

o oan e K honev
V.

THE DIVision of APPELLATE DEFENSE - ooevevrn e s Defendad

THE OFFICE OF THE ATTORNEY GENERAL oF SouTH (Ao LINA . . Deferdant”

CERTIFICATE oF SERVICE

T the above ligted chh‘hjomcv’ Mcmb\/ CZVHF\/ that a Rqﬂy o annointed

Covnsel's vetuwn to Pehitioners Mebow Fo rélicve couvnsel awmd Pmc.emJ

pro Sz . has beea submitted on fhe_lo_ﬁa/m{ of _Mave b 1015 oddvesed

fo The Supvomc Court of Souwth Cavoliva. P.0. Box 11330 Columbio

south cavolivia 29721l and C:.VHPY Haat Hae pa/f{es listed below has
Sevved fthe same.

dolw H.Skvom Esquive

Kaven Rabiaown E.sc‘y((c. Annellate Dcﬁcmdc{

office of te Attovey Ceneval 1336 Fodq stveet suite 4o

ot Rembert Dennis Buildin Columbion. S.C 29101

loco AﬁSUn'l)‘Y Sh{ccj. Room SWorn "b A»/\cl Su\:SCv‘;bt_A btpmlc. me
519 . Calumbia S.C. 201201
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