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STATE OF SOUTH CAROLI EI ; )3F ¢ ?rLi THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE | ,_ l,“ §N o ‘IHIRTEENTH JUDICIAL CIRCUIT
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Overland, Inc., d/b/a Land R@Wr0F5 15
Greenville,

4 04 C.A.No.2010-CP-23-5880

Plaintiff,

MAR 0 9 2015

SC Court of Appeals

Lara Marie Nance, Charlie Andrew Nance

Roger Fields, Synovus Financial

Corporation d/b/a NBSC, Branch Banking

and Trust Company, Bank of America

Corporation, and SunTrust Banks, Inc.,
Defendants.

X
)
)
)
)

v. ) ORDER
)
)
)
)
)
)
)
)

This matter came before the Court on Plaintiff’s Motion to Transfer Funds held by
Defendant Bank of America; Plaintiff’s Motion to Compel Discovery; Defendant Bank of
America’s Motion for Summary Judgment as to the 17th and the 20th Causes of Action; and ,
Defendant SunTrust’s Motion for Summary Judgment on All Claims and Defenses. A hearing
on these mpt_ions was conducted on October 29, 2014 before this Court. During this hearing,
Plaintiff voluntarily withdrew its 20th cause of action, which alleged a violation of the South

Carolina Unfair Trade Practices Act, S.C. Code Ann. § 39-5-10 to -560 (2014).

Background

This case arises out of a check fraud scheme perpetuated by Plaintiff’s former employee,
Defendant Lara Marie Nance. Over a period of several years, Ms. Nance embezzled at least
$1,282,000.00 from her employer, Plaintiff Overland, Inc. (Overland). (Third Am. Compl. 9,1

37.) The undisputed facts are set forth below.
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Ms. Nance was hired by Overland as an accounts payable clerk in 2006. (Nance Dep.
9:19-22, Jan. 15, 2014.) She eventually gained access to Overland’s computerized accounting
system, ADP, and began to generate checks bearing the forged signature of Overland’s owner.
(Third Am. Compl. 10, 19 40-41.) Each check was made payable to an actual vendor of
- Overland, including Taylor Enterprises, Atlantic British, and Invision Industries. (Id. at 9-10, 1
39.) Ms. Nance often duplicated the amount of an actual check paid to these companies that was
already entered into the ADP system. (Id. at 10, 7 40.)

Ms. Nance opened various accounts with Defendants Bank of America and SunTrust in
the names of these businesses for the purpose of depositing the forged checks. (Id.) Each check
was drawn on Overland’s business accounts, which it maintained with Defendants Synovus
Financial Corporation d/b/a NBSC (NBSC) and Branch Banking and Trust (BB&T). (Id.at 10, 1
42.) Ms. Nance also opened and maintained personal checking accounts with Defendants Bank
of America and SunTrust. (Id.) Ms. Nance’s scheme lasted for two and one-half years before it

was discovered. (Id. at 4, 1 14.)

Ms. Nance pled guilty to wire fraud in the United States District Court. United States v.

Lara Marie Nance, No. 6:10cr634-1 (Feb. 14, 2011). As a portion of her federal sentence, Ms.

Nance was ordered to pay restitution to Overland in the amount of $1,282.749.90. Judgment in a

Criminal Case, United States v. Lara Marie Nance, No. 6:10cr634-1 (Aug. 24, 2011).

Discussion
I Defendants’ Motions for Summary Judgment

During the hearing on Defendants’ Motions for Summary Judgment, both Bank of

America and SunTrust raised similar legal arguments. For the purposes of this Order, the Court

%

will jointly consider their motions.
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A, Standard for Summary Judgment

Summary Judgment is warranted where there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law. Rule 56(c), SCRCP. In
determining whether any genuine issue of fact exists, the evidence and all inferences which can
be reasonably drawn must be viewed in the light most favorable to the non-moving party.

Bloom v. Ravoira, 399 S.C. 417, 421-22, 529 S.E.2d 710, 712 (2000). Where there is no dispute

as to evidentiary facts, but only as to the conclusions or inferences to be drawn from them,

summary judgment should be denied. Koester v. Carolina Rental Ctr., Inc., 313 S.C. 490, 493,

443 S.E.2d 392, 394 (1994).
If the moving party demonstrates an absence of evidentiary support for the opponent’s

case, the non-moving party must present specific facts showing that there are genuine issues

necessitating a trial. Rife v. Hitachi Constr. Mach. Co., 363 S.C. 209, 213, 609 S.E.2d 565, 568
(Ct. App. 2005). The purpose of summary judgment is to expedite the disposition of cases which

do not require the services of a fact finder. Grant v. Mount Vernon Mills, Inc., 370 S.C. 138,

142, 634 S.E.2d 15, 17-18 (Ct. App. 2006). However, where “triable issues” exist, those issues
should be presented to a jury. Rife. 363 S.C. at 213, 609 S.E.2d at 567.

B. Merits of the Motions for Summary J udgment:

Overland asserts in its seventeenth cause of action that Bank of America and SunTrust
were negligent, grossly negligent, and reckless in their handling of Ms. Nance’s transactions.
Particularly, Overland avers that the banks failed to exercise ordinary care in their practices for
opening business checking accounts; depositing and transferring corporate checks; and
employing commercially reasonable procedures for identifying forged signatures. In support of

these contentions, Overland cites several portions of South Carolina’s Uniform Commercial
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Code (UCC): § 36-3-404, §3 6-3-405, and § 36-3-406. To the extent that Overland is attempting
to assert a common law claim against the banks, this Court finds that the South Carolina UcCC

has displaced common law actions in this area. See Equitable Life Assur. Soc. Of U.S. v. Okey,

812 F.2d 906, 908—09 (4th Cir. 1987); Flavor Inn, Inc. v. NCNB Nat’l Bank of S.C., 309 S.C.

508, 511-12, 424 S.E.2d 534, 536 (1992).
It is well-established that banks owe a limited duty of care to their customers. Kerr v,

Branch Banking & Trust Co., 408 S.C. 328, 333, 759 S.E.2d 724, 726 (April 9, 2014). This

limited duty exists because the relationship between a bank and a customer is merely a lender-
borrower (or creditor-debtor) relationship—it is generally not fiduciary in nature. See Burwell v.

S.C. Nat’| Bank, 288 S.C. 34, 40, 340 S.E.2d I786, 790 (1986); Regions Bank v. Schmauch, 354

S.C. 648, 669-70, 582 S.E.2d 432, 443-44 (Ct. App. 2003). Consequently, South Carolina has
refused to extend banks’ duties to non-customers, where the non-customers’ claims are premised
upon contractual obligations between a bank and its customer, and where the non-customer is not
an intended third-party beneficiary to that contract. Kerr, 408 S.C. at 333, 759 S.E.2d at 727. In
short, absent fraud or misrepresentation a non-customer does not have the right to rely on the
faithful execution of a bank’s duties, particularly where the non-customer is in the best position

to safeguard his interests against loss. Id.; cf! Florentine Corp. v. PEDA I, Inc., 287 S.C. 382,

386,339 S.E.2d 112, 114 (1985) (finding that the plaintiff had not shown it had a right to rely on
the defendant’s representation).

Other courts have found that a bank does not owe a duty to a non-customer, even where
the non-customer was defrauded by the bank’s customer through the use of the bank’s services.

See Eisenberg v. Wachovia Bank, N.A., 301 F.3d 220, 225-26 (4th Cir. 2002). For example, in

McCallum v. Rizzo the defendant solicited donations for a presidential campaign, deposited the

-
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donations into a campaign account, and then

1995 WL 114812 (Mass. Super. Ct. Oct. 13,

J

converted the funds to his own use. No. 942878,

1995). Though the defendant’s bank may have

considered the his activities suspicious, the bank did not investigate the activity. Id. at *1. The

court determined that, in spite of its defendant’

be found negligent because it did not owe a

Similarly, in Eisenberg v. Wachovia Bank,

account in which fraudulently-obtained fund

s suspicious banking activities, the bank could not
duty to the victims of the scheme. Id. at *2-3.

the plaintiff sued the bank that maintained the

s were deposited. 301 F.3d at 223. Though the

plaintiff was the victim of the fraudulent scheme, he was unable to demonstrate that the bank

owed him any duty, either in opening or ma

intenance of the account, because he was not the

bank’s customer. Id. Therefore, the non-customer plaintiff was not able to maintain a viable

action against the bank. Id. at 225, 227.
The South Carolina UCC contemplate
depository bank, where the depository bank t

thus have prevented the loss by the exercise o

S a possible cause of action by a drawee against a

aking a check might have detected the fraud and

f ordinary care. See S.C. Code Ann. § 36-3-404,

Comment 3. However, the law also states that where a bank processes checks by automated

means, “reasonable commercial standards do

the failure to examine does not violate th

not require the bank to examine the instrument if

e bank’s prescribed procedures and the bank’s

procedures do not vary unreasonably from general banking usage.” S.C. Code Ann. § 36-3-

103(a)(9).

processing systems. Therefore, if the bank in

This effectively creates a presu

mption of reasonable care in automated check

question utilizes automated check processing, the

sole avenue for demonstrating a lack of ordinary care must be based upon a different procedure

or activity by the bank. There will be no liabil

ty on the instrument itself.

o N
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Read v. First National Bank of Habersham is factually similar to the case at bar. 286 S.C.

534, 335 S.E.2d 359 (1985). However, on the question of the existence of a duty or the creation
of a direct cause of action, it is not instructive because it was a suit between a customer and his
bank, Read at 353, 335 S.E.2d at 360, whereas Overland is a third party suing its former
employee’s bank.

In the present matter, Overland only maintained accounts with NBSC and BB&T. Ms.
Nance opened each account at Bank of America and SunTrust. Additionally, Overland has not
alleged that either Bank of America or SunTrust committed fraud or made a misrepresentation to
it regarding these accounts. Therefore, Overland is unable to demonstrate that Bank of America
or SunTrust owed it any duty regarding these matters.

Furthermore, Overland has not demonstrated that Bank of America or SunTrust failed to
exercise ordinary care in their check-processing procedures. At the hearing on the summary
judgment motions, the parties agreed that these two banks utilize automated check processing.
Overland has failed to show that Defendant banks’ procedures varied in any way from general
banking usage. Further, Overland has not provided any evidence that Bank of America or
SunTrust failed to exercise ordinary care in their maintenance of Ms. Nance’s accounts.

Therefore, the Defendants’ Motions for Summary Judgment as to the Seventeenth Cause
of Action should be GRANTED.

II. Plaintiff’s Motion to Transfer Funds

Overland additionally submits a Motion to Transfer Funds Held by Bank of America.
The funds in question are those which still remain in Ms. Nance’s personal checking account
(ending in -6180). (Overland Mot. to Compel 1, 1 2.a.) The current balance of the account is

$28,645.59. (Id. at 2, 1 2.b.)) Bank of America has placed this account in a litigation freeze.
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Overland asserts that it is entitled to these funds as part of Ms. Nance’s restitution order imposed
by the United States District Court. (Id. at 2, 1 2.c.) Overland also requests interest accrued upon
this account beginning on February 4, 2010. (Id, at 2, 1 3)

On November 11, 2014, the Court received communication from Ms. Nance’s attorney
regarding these funds. (Letter of James H. Price, 111, Esquire, Nov. 11, 2014.) Ms. Nance stated
that she desires the money in her Bank of America account be transferred to Overland and
applied to the United States District Court’s restitution order. (Id.)

This Court finds that the funds held in Ms. Nance’s Bank of America account (ending in -
6180) must be transferred immediately to Overland as partial satisfaction of its outstanding civil
judgment. These funds are to be transferred with interest beginning on February 4, 2010.

III.  Plaintiff’s Motion to Compel Discovery

In light of this Court’s decision to grant Defendants Bank of America and SunTrust
summary judgment as to the seventeenth cause of action, the Court finds Overland’s Motion to
Compel Discovery moot.

Conclusion

For the foregoing reasons, this Court GRANTS Defendants’ Motions for Summary

Judgment as to Plaintiff’s seventeenth cause of action and GRANTS Plaintiff’s Motion to

Transfer Funds. Additionally, Plaintiff's Motion to Compel Discovery is moot.

It is so ordered. / VLU
% e ————

This g day of December, 2014. Letitia H. Verdin
Circuit Judge
Thirteenth Judicial Circuit
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