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STATE OF SOUTH CAROLINA

COUNTY OF YORK

BRIAN AND DEBORAH C. PULLIAM,
MONICA BRADSHAW, HELEN K.
COOK, KALA CRAIG, VICTOR E.
DLRIENZO, CYNTHIA DITURSI, J.
SCOTT DREXEL, KATHLEEN KRAMER,
ROBERT LOEBE, MELANIE McDANIEL,
DAVID OSBORNE, CELESTE
ARROWOOD, VINCENT DIONNA,
MDCEL MARCUSE, JAMES P. .
WHEATON, JR., JOSEPH MANFREDINI,
ELENA MANFREDINI, DAVID COX,
JONATHAN B. DLLLARD, ERIC
WILSON, DON AND DEBBIE NEFF, and
MARIANNA JUNDA,

Plaintiffs,

vs.

TRAVELERS INDEMNITY COMPANY,
M.U.I. CAROLINA CORPORATION,
KENSINGTON PLACE OWNERS'
ASSOCIATION, INC., REGENT
CAROLINA CORPORATION, and
REGENT CORPORATION,

Defendants.

IN THE COURT OF COMMON PLEAS

SIXTEENTH JUDICIAL CIRCUIT

CASE NUMBER: 201 l-CP-46-1090

ORDER
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This matter came before me on November 22, 2011, upon cross motions for summary

judgment ofPlaintiffs and Defendant Travelers Indemnity Company ("Travelers"). Present and
representing the parties at the hearing were: W. Jefferson Leath, Jr., for Plaintiffs; and, William
P. Davis for Travelers. Based on the record before the Court, the applicable law, and the

arguments ofcounsel, I find and conclude as follows.

STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate when it is clear there is no genuine issue ofmaterial

fact, and the moving party is entitled to judgment as a matter of law. Baird v. Charleston
County, 333 S.C. 519, 511 S.E.2d 69 (1999); Young v. South Carolina Dep't ofCorrections, 333
S.C. 714, 511 S.E.2d 413 (Ct.App.1999); Rule 56(c), S.C.R.C.P. In determining whether any

* i



triable issue of fact exists, as will preclude summary judgment, the evidence and all inferences

which can be reasonably drawn therefrom must be viewed in the light most favorable to the

nonrnoving party. Strother v. Lexington County Recreation Comm'n, 332 S.C. 54, 504 S.E.2d

117 (1998); Pye v. Aycock, 325 S.C. 426, 480 S.E.2d 455 (Ct.App. 1997). In ruling on a

summary judgment motion, the Court should consider the pleadings, depositions, interrogatory

answers, admissions, and affidavits in detennining whether there is a genuine issue of fact for

trial. See Thomas v. Waters, 315 S.C. 524, 526, 445 S.E.2d 659 (CtApp. 1994).

In the present case, both parties rely upon the same construction of the facts, and the issue

presented is oneof lawinvolving the construction of Travelers's insurance policy.

STATEMENT OF THE CASE

This is a Declaratory Judgment action instituted by the Plaintiffs, seeking a determination

of coverage provided by a Directors and Officers Liability Endorsement ("Endorsement") to

policy number I-680-3467M656-MD-08 issued by Travelers to Defendant Kensington Place

HOA, Inc. ("POA"). Travelers answered and counterclaimed, and bothparties filed Motions for

Summary Judgment asserting there are no genuine issues of material fact, and that the Court

should rule on the construction of coverage under the Endorsement as a matter of law.

The procedural history of the litigation is as follows. Travelers issued its policy to the

POA, andthe policy contains the Endorsement referenced above.

In an underlying action, Pulliam et al. v. M.U.I. Carolina Corporation et al, Case No.

2008CP4602158, Plaintiffs have asserted causes of action against the POA for negligence and

breach of fiduciary duty bythe POA during theperiod preceding turnover of the condominium to

the homeowners at Kensington onApril 24, 2007. In the underlying Complaint, Plaintiffs allege

that the actions of the POA were negligent as follows:

a. In failing to perform adequate inspections of the Common Elements from
1996-2007;
b. In failing to retain experts to assess the conditions of the building from
1996-2007;
c. Infailing to maintain the Common Elements to an adequate state of repair
from 1996-2007;
d. Infailing to repair the Common Elements ofthe building from 1996-2007;
e. In negligently placing the Developers' interests ahead of those of the
individual property owners, so as to place the entire financial burden ofdeferred
maintenance upon the property owners, including these Plaintiffs, while acting in
the capacity of a fiduciary;
f. In failing to establish and fund adequate reserve funds;
g. In failing to establish an adequate depreciation schedule and adequately
fund known building component repair and replacement; and



h. In failing to advise the homeowners of the various conflicts of interest
inherent in a developer-controlled POA, and in failing to provide for independent
representation of non-developer homeowners both with respect to POA actions,
and also regarding property management and maintenance. (Complaint at ^ 26.)

Plaintiffs allege the following as their damages:

As a direct and proximate result of the negligence, recklessness,
willfulness and wantonness of the Defendants as set out above, the Plaintiffs
Homeowners will be required to expend considerable sums for the repair and refit
of this property, all to their damage.

Travelers, in its Counterclaim, asserts that policy exclusions operate to bar coverage

under the policy based on the allegations made in the Plaintiffs' underlying Complaint because

those allegations assert claims for "property damage". The following policy language is at issue:

The insurance provided by this endorsement does not apply to:
(1) "Bodily injury," "property damage," "personal injury," or "advertising injury."
(2) Punitive or exemplary damages.
(3) Damages resulting from:

* * *

(f) The failure of any insured to enforce the rights of the Named Insured
against the builder, sponsor or developer ofthe property designated in the
Declarations.

* * *

(h) The "wrongful act" of any developer/sponsor who is an officer or member
of the condominium, or other community association, board of directors.

* * *

F. "Property damage" means:
1. PhysicaHnjury to tangible property, including all resulting loss of use of that

property;
2. Loss of use of tangible property that is not physically injured; or
3. Diminution ofproperty value.

DISCUSSION

Plaintiffs' underlying action makes claims of negligence and breach of fiduciary duty

against the POA, and state that Plaintiff homeowners will be required to pay for repairs to the

property as damages. Applying the requisite standard of review for summary judgment, it is

inferable from the allegations of the Complaint, as well as from the arguments of counsel at the

hearing, that the failure to repair and failure to inspect pertains to defective design and

construction of the common elements of the condominium that has resulted in other damage as

well. Likewise, the allegations of failure to maintain adequate funds and establish adequate

reserves for repair and maintenance pertain to the alleged defective design and construction.



{See Complaint at f 23.) Thus, inferably, the damages sustained relate to both the correction of

initially defective construction, and repair ofother components ofthe condominium damaged as

a result of the defective construction.

As in all cases, the Court is required to review a contract and interpret its meaning in

accordance with established standards for judicial review of contracts. The parameters of

judicial contract interpretation are well-defined in Gambrell v. Travelers Insurance Company,

280 S.C. 69, 310 S.E.2d 814 (1983). One of the fundamental axioms to be followed is to ". . .

enforce, not write, contracts . . . and . . . give . . . language its plain, ordinary and popular

meaning." {Id. 280 S.C. at 71.) "The construction of a clear and unambiguous contract is a

question of law for the court." Hawkins v. Greenwood Development Corp., 328 S.C. 585, 592,

493 S.E.2d 875, 878 (Ct.App. 1997). Construction and interpretation of insurance contracts is to

be done in accordance with these general rules. SeeSphere Drake Ins. Co. v. Litchfield, 313 S.C.

471, 438 S.E.2d 275 (Ct.App. 1993).

The policy exclusion relied upon by Travelers to bar coverage of these claims is that the

insurance does not apply to "property damage." Under the definition section of the policy at

Form CG DO 28 10 91, "Property Damage", as quoted above, includes "physical injury to

tangible property", "loss of use", and "diminution in value."

Additionally, Travelers asserts that Exclusion (3)f, cited above, bars coverage as to

claims that the POA failed to enforce its rights against the developers. From my review of the

pleadings and arguments of counsel, I find and conclude that Plaintiffs' underlying Complaint

asserts only direct responsibility of the POA in failing to perform a duty to attend to the

maintenance and repair of the condominium. This does not fall within the cited exclusion, and

thus, it is not pertinent to the ruling on these motions.

Existing South Carolina cases do not directly discuss "property damage" as a coverage

exclusion in the context of the facts alleged in this case. However, in the similar context of

trying to establish coverage, the recent case of Crossman Communities of N.C, Inc. v.

Harleysville Mutual Insurance Company, Supreme Court Opinion No. 26909, Re-filed August

22, 2011, is instructive.

In Crossman, the exterior components of several condominium projects were negligently

constructed, resulting in water damage to both the negligently constructed components, and the

nondefective components. The Court was required to apply the policy definition of "property

damage" to the facts at issue. The policy definition was "[pjhysical injury to tangible property,

Y



including all resulting loss ofuse ofthat property", the same as the present policy.

In its reasoning of what constituted "property damage" under the quoted definition, the
Court stated:

With respect to the first quoted definition of "property damage," the critical
phrase is "physical injury," which suggests the property was not defective at the
outset, but rather was initially proper and injured thereafter. We emphasize the
"difference between a claim for the costs ofrepairing or removing defective work,
which is not a claim for 'property damage,' and a claim for the costs of repairing
damage caused by the defective work, which is a claim for 'property damage.'"
[Internal citations omitted.] {Crossman, supra, at page 5.)

. However construed, the allegations of the Complaint must be fairly read to seek to

require Travelers to cover the costof remediation of damage to components of the condominium,

namely, damage to individual condominium units. Liability for remediation of such damage

would be premised upon the POA's negligence or breach of fiduciary duty, as alleged in the

Complaint. Under the reasoning in Crossman, remediation of defective construction would be

covered by Travelers' policy; whereas, remediation of damage to other components caused by

the defective construction would not.

Plaintiffs have asserted that all of the cost of remediation falls within the definition of

"economic loss", rather than property damage, at least in part because such costs result in a

diminution in value of the condominium units. However, I find and conclude that such a

distinction is not viable here. In Auto-Owners Ins. Co. v. Rhodes, 385 S.C. 83, 682 S.E.2d 857

(CtApp. 2009), the Court of Appeals recognized "diminution in value" as a form of property

damage. Cases that appear to hold otherwise typically deal with loss of value that is not related

directly to physical damage to the "property" in question. See, e.g., Auto-Owners Ins. Co. v.

Carl BrazellBuilders, Inc., 356 S.C. 156, 588 S.E.2d 112 (2003); Tommy L. Griffin Plumbing&

Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 (1995). In any

event, recovery of "diminution in value" is specifically excluded from coverage in the subject

policy, as it is expressly made a part of the definition of "property damage."

The policy here must be broadly construed in favor of the insured, and thus, in favor

coverage. See, e.g., Town ofDuncan v. State Budget and Control Bd, Div. of Ins. Services, 326

S.C. 6, 482 S.E.2d 768 (1997); Torrington Co. v. Aetna Cas. and Sur. Co., 264 S.C. 636, 216

S.E.2d 547 (1975). Further, exclusions of coverage are always to be construed strongly against

the insurer. Owners Ins. Co. v. Clayton, 364 S.C. 555, 614 S.E.2d 611 (2005); Boggs v. Aetna

Casualty and Surety Company, 272 S.C. 460, 252 S.E.2d 565 (1979). Application of these



principles dictates that damages for correction of initial defective construction are covered.

Other property damage caused by such defective construction is not.

Thus, based upon the allegations ofthe Complaint and the facts presented in argument of
the motions, I find and conclude that there is coverage under the Endorsement. Nevertheless, I

make no determination of what damages are or may be covered by the policy, and it is not the

purpose ofthis action for this court to make that determination. See, e.g., Auto Owners Ins. Co.,

Inc. v. Newman, 385 S.C. 187, 684 S.E.2d 541 (2009). The ruling herein is limited to a

determination of whether any coverage exists. The application of such coverage is left to a

determination of the facts of the case.

ORDER

Based on the record presented and the discussion herein, it is ordered that Plaintiffs'

motion for summary judgment be granted, and Travelers' motion for summary judgment is

hereby denied.

AND IT IS SO ORDERED.

January /_, /, 2012
S. Jackson Kimball
Special Circuit Court Judge
York County
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