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ARéUMENTs
L. Re‘spondent’s Factual,Assertiens are not Sﬁppopted by fhe ‘Recor:d
In his brief, Respondent Pertuivs makes numerous faetual assertidps that are not
supported .by the prepenelerance of the evidence in the record. The Court should not be

-persuaded by these claims.

.
a

For'instance, in the Statement of t:he Case, Mr. Pertuis states, “[i]n response to the
compleint'seeking a protective erder, Pertuis countercliaime'd, alleging common-law and
. statutory claims for his oppressioh as a minority ehareholder and seeking a copn-ordered :
buyOut' of his sharholder position.” (Resp. Bf. p. 4). In fact, the minoritgl shareholder
claim did not appear until five days before the case was scheduled to be arbitrated in
November 201>2'.VThat was over th years after the case had been filed and one and one-
half years after Mr. Pertuis had all of the financial ihformation.

Mr. Pertuis states the triel court awarded him a 7.2% interest in Front Roe “based
on his dppreseion as a minority shareholdef,” indicating Mr. Pertuis had claimed a 7.2%
interest all along. (Resp. Br. p. 5). In fact, the figure of 7.2% was never claimed nor did it
appee.r 1r} the testimeny — rather, the figure appeared for the first time in the propesed
‘order Mr. Pertuis sent tolth.e trial court.

Mr. Peﬁuisv mentions that “[p]articipation in the acquisition [of the property under .

Larkins on the Lake] was not offered to Pertuis or to BF by Mark Hammond.” (Resp. Br.
P 7). Mr. Pertuis admiﬁed, hoWever, that he knew about the transaction but never asked

| to participate. Mr. Pertuis testified that the Hammonds did tell him they were going to

buy the land and he responded, “okay, you’re going to buy it” but voiced no other
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concerns. (R.p.43, 11.3-8). He did not reeall eskrng to participéte in the transaction statin.g
“it was just kind of brle of rhose things that [Mr. Hamrﬁond] had mor/ed fo@ard with.”
(R.p.98, 1. 12-16). He doubted he told Mr. Hammond he wanted “a piece of rhat pie.”'
(R.p.98, 11.17-20). Pertius stated “I don’t deél with real estate.” (R.p.99,‘i. 22).
Mr. Pertuis stetes thet Mr. I&ammond. “carrrrot find a copy of thev"esting :
| agreemeﬁt”,(ReSp.'Br. P. 8). In fact, Mr. Pertuis e‘ou-ld not find the. document either. Both “
Mr. Perteis‘and Mr. Hammond acknowledged the document existed, but neither could
vlocate it.. (Rl.p;IO‘l, 1.8-p.102,1.4;p.102,1. 25 - p. 103, 1. 21; p.2j52, 1 25-p. _253, 1. 6;
p- 308, 11.1-10). | |
Mr. Pertuis notes that while Mr. Hammond grarrted Mr Pertuis é 1% interesr in
Front Roe, Mr. Hermmond denied that Mr. Pertuis }rad qualified for the vesting of his full
10% interest in Front Roe. (Respondent’s Brief, p. 8). Of course, frem 2007'f0rward, Mr.
Pertuis received aK-1 form from Front Roe indicating he was a 1% owner. Furthermore,
M. Pertuis never filed a corrected return with the iRS in which he z_ass_erted he owned any
more than 1% in Front Roe. (R.p.213,11.3-11; p. 213, 1. 23 - p. 214, 1. ‘21; p. 2'1'4, 11.1-4;
p-420,11.11-17; p.974). | .
| Mr. Pertuis c'ontends there ;‘were ng shareholder rneetirigs,'no meetings of Boards

of Directors, no minutes of meetirlgs.” (Reép. Br. p. 8). In fact, Mr. Pertuis adrnirted they.
had regular.rheetirrgs and the Harnrhonds er/en ﬂewer. Pertuie to Florida for a meeting.
And whil'e rhere were no formal corporate minures, there .Were Imemer'a.nda generatednat '
those meetings on the status and a deveIoped action plan. “

Mr. Pertuis asseerts Mr. Hammond “conceded that Pertuis’ bonus checks were
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being disguised as shareholder' distrjbutiéns.” (Resp. Br. p. 10). He described t'his','as
"‘rAnurk'y min_gling of Pertuis’ bonus bayrhen’ts and distributions payments” which 'he.
“claims “amounts to more of the ‘-op};ressive acts; require;d by the Kjriakides cééé.” (Rep.
Br. P. 26). Of course, the evidenéelreyeals,this- treatment was to Mr. Pértuis’ benefit from
atax -standpoint'. (pr.274, li. 1 5;20).

o ‘Int-érestingly, despite his insistence at trial that he did not resign but was ﬁred',.Mr.
. Peﬁuis admits in‘his brief that he “resigned ffom his posiﬁon as General Managing
Partner of Larkihs Restau;ant Group.” (Resp. Br. p. 10).

Mr. Pertuis claims ‘\‘the ‘corporations‘ share personnel.” (Resp. Br. p. 11). The
testiﬁlony revéalé, however, that Mr. Pertuis was the only co@on employeé. The three
corporations do not share the same erﬁployees. (R.p.-3v58, 11.16-20). Each one has its own -
rﬁanagement team and staff. (R.p.358, 11.23-25). On occasion an employee from one
locatioﬁ might heed to cover another location, but this was the exception, not the rule.

Mr. Pertuis4 asserts that Larkins on the River had gone from gross‘ revenues of
.$1,000,000 in 2005 to $3,500,000 in 2009. (Resp. Br. p. 17). This statement fails to
account for the-facn:t that 2005 was not a full year of operation. Furthermore, the vesting
‘schedule was based upon net profits, not gross revenue.

In his -argument in support of the Kiriakides criteria, Mr. Pertuis contends Mr.
Hmmond failed to téhder the acquisition of thé Lake Lure prope'rty ‘;o the gdrporation
and opened the new-Greenvil‘lé busine$$ without offering the opportunity to the existing
restaurant, and that minority sharehoil‘dej;é. weré, 'not» permiffte_d .to participate in future

salary, distributions and profits. (Resp. Br P. 22). Agaih,'Mr"'. Pertuis was aware of these
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ransactions but néyer askea to p'articipatiovn. That pa{ticipation wbuld hévc required
substahtial financial chtribution, which Mr. VPert't-lié kﬁew he dfd not have (nor cc;uldi
' ébtain through ﬁr‘lancing).- Furthermore, Mr. Hammond never offered stock to a

* shareholder who was not an emplbyee - sharesvwére offereci as an incentive for key |
'empldyéés.

Mr. Pertuis }Soints toa 10an Lgrkins on the River made to the néw business, Grill
Marks, cbntending this was “miégppropriatidn of the new restaurant opportunity” and
ainouﬁted to a “material breéch of Ham;riond’s fiduciary duty to Larkins on the River
Restaufant, in which Pértuis was a shareholder.” (Resp. Br. P. 24). These loans, however,
were a good business decision fof Ffo_nt Roe — the money was loaned at a good interest
rate and the business saw ;1 profit from the loan.

Mr. Pertuis contends he “neve; repei\}ed his bro-rata shéreholder distributions.”

. (Resp. Br. p. 26). However, Mr. Pertﬁis never claimed these funds as damages. .

These are but a few examples of inaccurate statements regarding the‘evidence at

trial. The Court should not acceﬁt these factual assertions on their face, but should rely

upon the testimony and evidence presented at trial.

II.  Respondent Cannot Have it Both Ways Regarding Amalgamation

Mr. Pertuis contends “that»amalgamatio.n for consol_idating shareholder claims in -
litigation does not dictate émalgamation féf eValuatio;i.” (Resb. Br. p. 14). The -Cc‘)uxt.
should not accept this' submission. |

Mr. Pertuis cannot have it both ways. See Ketterman v. South Carolina Farm
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-Bureausz‘zt. jns. Co., 302 S.C. 276; 278 n.  1,'395 S.E.2d 187, 189‘ n. 1»(Ct. App: 1990)
(“you cannot have your caké'apd eat it” @eans “you cannot ‘have it both ways’: once caiée '
is eaten, it can no loﬁger be ‘had’ or 're£ained in one’s possession.’;). Either the cofnpanies
are éfnalgamated into one .entity, which mandates aﬁeamalgamation of their va;}lues,' or
‘they are separate entities and are not afnalgamated. :

;l"_he Court shouid reverse tﬁe trial couﬁ’s ﬁnding of an a‘malgamétion of
companies but then ordérir_lg an award toerl. Pertuis based upon separate treatment of

each company’s value.



CoNCLUSION
For the reasons stated the Court should reverse the trial court’s order and remand
the matter for proceedings consistent with this Court’s opinion.

Respectfully submitted,
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