VOLUME TWO OF TWO

STATE OF SOUTH CAROLINA
IN THE SUPREME COURT &E
| CEr VED
Appeal from Greenville County FEB ¢ 2 2015

G. Edward Welmaker, Circuit Court Judge £, C, ggpr
Me Go, e
Ourt

TERRANCE TERRY,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,
| RESPONDENT

APPELLATE CASE NO. 2014-000956

APPENDIX
LARA M. CAUDY _ ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent KAREN RATIGAN
Defense Senior Assistant Deputy Attorney General
Division of Appellate Defense P. 0. Box 11549

PO Box 11589

Columbsia, SC 29211

Columbia, SC 29211-1589

ATTORNEYS FOR RESPONDENT

ATTORNEY FOR PETITIONER



e

INDEX

TNDEX coooooesvesvessasessessssassasssasessesosssssssssassassssesssmasssis s s s ESEELSESES 1,1, 111
GUILTY PLEA TRANSCRIPT (MARCH 8, 2005).....oevuuecummmmsssmsmsssssssensessssmsssssmsesnsssessssmssssees 1
APPLICATION FOR POST-CONVICTION RELIEF (FILED NOVEMBER 11, 2005).......co0e000- 17
RETURN (FANUARY 6, 2006) ...oovovemmusssssssssismssssssssssmsssssssssssssssssssssss s 24
AMENDED APPLICATION (FEBRUARY 5, 2007) c.covurrirmimssmnasmusssmssmasissssemsesssssnsssssssnesseesees 29
POST-CONVICTION RELIEF HEARING TRANSCRIPT (MARCH 1, 20()7) ............................. 31
PLAINTIFF’S EXHIBIT #1 (BOOKING REPORT)....cviimeiienciiimimmissimasmni e emmssenseseess 109
PLAINTIFF’S EXHIBIT #2 (SLED LAB REPORT) ............. 110
PLAINTIFE’S EXHIBIT #3 (MEDICAL REQUEST J70) 211/ ) RS RESRIR 112
PLAINTIFF’S EXHIBIT #4 (DRUG RECORD)..coiviuesruieremnssimmssmnnssssesmasssmmsssssssesgmms s 113
PLAINTIFF’S EXHIBIT #5 (LETTER DATED AUGUST 9, 2005) coveveecvrrinrrersnnesesssenmssssnsesains 115
PLAINTIFF’S EXHIBIT #6 (LETTER DATED JANUARY 18, 2005)......commrereccemsnsnnensusessses 116
PLAINTIFF’S EXHIBIT #7 (PROPERTY AND EVIDENCE REPORT) et essisa 118
PLAINTIFEF’S EXHIBIT #8 (MEMORANDUM) ...cooomeiincrmmmmmsisnssrisssim st 122
PLAINTIFF’S EXHIBIT #9 (LETTER DATED FEBRUARY 8, 2007) c.vveurerenererisisnnsnsserescasens 136
COURT’S EXHIBIT #1 (TWO LETTERS DATED FEBRUARY 23, 2005 AND

JANUARY 18, 2005) 1...vueeeemereereesssnmssnssssssssssessssssasssssstsssssssmssassssisssesnss s sss st 137
ORDER GRANTING RELIEF (FILED APRIL 11, 2007).....ccocuuursmmmssrmmesssssmmsssssrnnssssssmmesees 139
MOTION TO ALTER OR AMEND THE FINAL ORDER (APRIL 24, 2007)...cccoovvmreuserenseesenns 147

59(¢) MOTION TO ALTER OR AMEND (APRIL 25, 2007) ccoucoeciriimmissriimssenssmsssmssesenssssnientess 151



RETURN TO MOTION TO ALTER OR AMEND THE ORDER OF
DISMISSAL (APRIL 26, 2007)..c.cosieiiininmieietirenitsiessisinssisssssssissessessiessssessssasisisassssasssisssssness

ORDER DENYING RULE 59(¢) MOTION TO ALTER OR AMEND THE
FINAL ORDER (JULY 2, 2007) covveseeccceeeseeessecceoeresssssssersssssssssssresssssssssesssssessessssseees e

NOTICE OF APPEAL (JULY 12, 2007) c.ovvvvsssereeeeeresssssssosssssnseseserssse e
PETITION FOR WRIT OF CERTIORARI (MARCH 10, 2008) ...evceercvveeres e
RETURN TO PETITION FOR WRIT OF CERTIORARI (APRIL 22, 2008) ...vccvvrssreerrressmeners
SUPREME COURT ORDER (NOVEMBER 6, 2008) ..csrsesrsesesriesrssrssssesosson
BRIEF OF PETITONER ....vosss s eeeeseessceesessesssecssseesosssseeeeesesssmsssessssssssssesssesssessessss R
BREIF OF RESPONDENT .....ossceecceeeereeeesesssseescreeesseesoesssssssmseseeesssssssssssssssssssssssssssssssessssssiosees
SUPREME COURT OPINION NO. 26683 (FILED JULY 13, 2009)......00vveerseseeeeneecesssssesrecresse
REMITTITUR (JULY 29, 2009) eveceeveeesrerssssesmesersssssseesssssssssssssssseessssssssessesssssssssssasscsessssnsen
PETITION FOR WRIT OF HABEAS CORPUS #1 (FILED JULY 29, 2010) .ccvrvvsesvveeersesvecnnns
PETITION FOR WRIT OF HABEAS CORPUS #2 (FILED JULY 29, 2010) ..ccosccvvrsscnsverirenes
PETITION FOR WRIT OF HABEAS CORPUS #3 (FILED JULY 29, 2010) ..ccvvvessccvveeressneres

RETURN AND MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT (DECEMBER 10, 2010) .....cccoiremiisiniricerisisisnseiisnssnnissnnses

AMENDED RETURN AND MEMORANDUM OF LAW IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT (JANUARY 28, 2011) ..coveriririineneicccciiiciniiineinis

REPORT OF MAGISTRATE JUDGE (JUNE 16, 2011) ..o
ORDER TO STAY (SEPTEMBER 30, 2011) ..ottt
APPLICATION FOR POST-CONVICTION RELIEF (FEBRUARY 20, 2012).....ccouoverivircncnnnen.

MEMORANDUM OF LAW IN SUPPORT OF PCR APPLICATION PURSUANT
TO AUSTIN V. STATE (FEBRUARY 20, 2012) ..ot




iii

RETURN AND PARTIAL MOTION TO DISMISS (AUGUST 10, 2012) e 762
POST-CONVICTION RELIEF HEARING TRANSCRIPT (DECEMBER 17, 2013).....ccovuunnene. 769.
PLAINTIFF’S EXHIBIT #1 (LETTER FROM SUSANNAH ROSS TO TERRANCE TERRY,

DATED APRIL 12, 2007)..c0ucuerueecmemsminessssasesesensssssismssssssassssstasiassntasssssssssssiss s enssssiss s sssess 824
PLAINTIFF’S EXHIBIT #2 (LETTER FROM KAREN RATIGAN TO PAUL WICKENSIMER,

DATED APRIL 26, 2007)....000evtureeceesissrmrrasssssssissessasssssnsssssssissasesssseasasasiasssss ot sss s seasesess 825
PLAINTIFF’S EXHIIBT #3 (LETTER FROM SUSANNAH ROSS TO TERRANCE TERRY,

DATED APRIL 10, 2008)....cc0urueceuersrescrrmmassssesseseassssssssssss s sissessissssssasss s s st ssssss s sesesss 826
PLAINTIFF’S EXHIBIT #4 (LETTER FROM TERRANCE TERRY TO SUSANNAH ROSS,

DATED NOVEMBER 18, 2007) ..cvuiiiieiumremsnsensrsiesinsssssissssssasis s ssesens 827
PLAINTIFE’S EXHIBIT #5 (LETTER FROM TERRRANCE TERRY TO KAREN RATIGAN,

DATED MARCH 27, 2007) ..ccuuercerurarensiesssmssessassssssssnssi s sasssisissans s ssss s sis s csssans s sssssnsseseces 832
ORDER OF DISMISSAL (FILED FEBRUARY 17, 2014) coourviuenvcneciinemnsmisssimsensinesnsssnnssneass 836
MOTION TO ALTER OR AMEND JUDGMENT (FILED FEBRUARY 28, 2014)....ccccocecurnenne 844
RETURN TO MOTION TO ALTER OR AMEND JUDGMENT (FILED APRIL 4, 2014)........ 868
ORDER DENYING MOTION TO ALTER OR AMEND JUDGMENT

(FILED MARCH 25, 2014) coccourisssmmmmnsssssrssmsisnssss st 872
INDICTMENTS o.voveeeeieertessesssssseesesesassssssssasssssssssessssess st sm s ses i s om0 874
SENTENCING SHEEETS....cvueeereeetmismsissssss st ssssss st s s st s 880



of the offense. Finally, therjudge found that Petitioner proved he was prejudiced by plea
counsel’s deficient performance given Petitioner demonstrated that he would have ir'_nsisted
on going to trial had he known the definition of “sexual battery.”
There Was No Direct Appeal
PCR Action

Petitioner filed an Application for Post-Conviction Relief on November 11, 2005
(2005-CP-23-7327), prosecutorial misconduct, ineffective assistance of counsel, and the
court lacked subject matterjurisdictibn. (App. 17-24). Specifically, Petitioner asserted the
solicitof prosecuted him without disclosure of a vali"d DNA analysis report or certified chain
of custody; counsel was ineffective because he failed to advise client of right to a direct
appeal and failed to investigate into Petitioner’s case; and the court lacked subject matter
jurisd»ic-tion because of the evidence presented to the gfand jury, and the failure to provide
peﬁtioner with a preliminary hearing, violating state and federal constitutional rights, due
process and equal protection under the law. (App. 19). The State filed its Return on June

6, 2006. (App. 25-8). Through PCR counsél, Petitioner subsequently filed an Amended

Application on February 5, 2007. (A»pp. 29-30). In the Amended Application, Petitioher_

asserted there was a violation of due process guarantees of the State and U.S.

Constitutions in that Petitioner’s plea was no knowingly, voluntarily, and intelligently made.

(App. 29). Specifically, the record of his guilty plea showed that Petitioner was not made

aware of the nature and crucial elements of the charge against him. Id. This was

especially problematic because Petitioner was under the influence of prescribed mental
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health medications that affected his ability to comprehend what he was doing. (App. 29-
30). The Judge also failed to inform Petitioner of his right to appeal. (App. 30).

A hearing in this action was held on March 1, 2007 before the Honorable Michael
G. Nettles, Circuit Court Judge. (App. 31-108). Petitioner was present, and he was
represented by Susannah C. Ross, Esquire. Id. Assistant Attorney General Karen C.
Ratigan, Esquire represented the State. Id. The PCR Court filed its Order on April 11,
2007. (App. 109-16).
| In its Order, the PCR court noted it had the opportunity to review the record and had
heard the testimony and arguments presented at the PCR hearing. (App. 110). Pursuant
to S.C. Code Ann. § 17-27-80 (2003), following are the relevant finding of facts and
conclusions of law. (App. 110).

Petitioner alleged that the solicitor engaged in prosecutorial misconduct by not
providing the SLED lab report for the rape kit analysis pursuant to Brady and Rule 5 of the
South Carolina Rules of Criminal Procedure, failing to submit a pair of underpants and
shorts in eyidence for forensic testing, and stating during the guilty plea that Petitioner
admitted guiltin Family Court when the alleged admission was only as to the finding sexual
abuse not sexual battery and was not provided in discovery. (App. 110-11). The PCR
Court found that the allegations of prosecutorial misconduct were without merit. (App.
111).

Petitioner submitted as an exhibit the SLED lab report for the rape kit analysis which
was dated March 2, 2005. (App. 111). It showed no sperm or semen found and was
neither.exculpato‘ry nor incriminating. Id. Petitioner pled guilty March 8, 2005. [d. No
evidence was presented as to whether the solicitor had received the report prior to the
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guilty plea. Id. However, the report was present in the solicitor's file over one year later
when the file was subpoenaed by Petitioner. Id. Petitioner and Mr. Hamilton testified that
they did not know of the report at the time of the guilty plea. I|d. While a Brady violation
is one type of prosecutorial misconduct that does not require a showing of bad faith, the
evidence presentéd by Petitioner failed to adequately support a Brady claim because he
failed to demonstrate (1) the evidence was favorable to the accused, (2) it was in the

possession of or known to the prosecution, (3) it was suppressed by the prosecution, and

(4) it was material to guilt or punishment. Gibson v. State, 334 S.C. 515, 514 S.E.2d 320
(1999). (App. 111). |

Petitioner alleged that the solicitor failed to submit a pair of underpants and shorts
collected as evidence to SLED for forensic testing and presented a property and evidence
report showing that the potentially exculpatory evidence was destroyed in 2005. (App.
111). Because Petitioner failed to prove the evidence was exculpatory or that the solicitor
acted in bad faith, the solicitor's actions did not amount to prosecutorial misconduct. Id.
The State does not have an absolute duty to preserve potentially useful evidence that

might exonerate a defendant. Arizona v. Youngblood, 488 U.S. 51, 109 S.Ct. 333, 102

L.Ed.2d 281 (1988); State v. Mabe, 306 S.C. 355, 412 S.E.2d 386 (1991); State v.

Jackson, 302 S.C. 313, 396 S.E.2d 101 (1990). (App. 111-12). To establish a due
process violation, a defendant must demonstrate (1) that the State destroyed the evidence
in bad faith, or (2) that the evidence possessed an exculpatory value apparent before the
evidence was destroyed and the defendant cannot obtain other evidence of comparable

value by other means. State v. Mabe, supra; State v. Jackson, supra. (App. 112).-
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The transcript of Petitioner's guilty plea stated in the recitation of facts, "The
defendant admitted guiltin the DSS family court proceedings." (R. p. 12, 1. 17). (App. 112).
According to Petitioner's testimony, he was not represented by counsel at the DSS
proceedings and any admission was only the general admission of and agreement with the
family court's finding of sexual abuse, not an admission of guilt of sexual battery which
Petitioner expressly denied. (App. 112). Petitioner submitted a family court order

contained in the file subpoenaed from the solicitor which said that Petitioner was in

agreement with the finding of sexual abuse of his three step-daughters to support the

assertion that the solicitor was aware that any admission was of sexual abuse only. |d.
The PCR Court found that this did not entail prosecutorial misconduct, a "prosecutor's
deliberate deception of a court and juro‘rs by the presentation of known false evidence is
incompatible with rudimentary demands of justice." Giglio v. U.S., 405 U.S. 150, 153, 92
S.Ct. 763, 31 L.Ed.2d 104 (1972). (App. 112).
| Petitioner alleged counsel's performance was deficient because of the following:

(1) failure to request an evaluation or discover mental health issues, apparent due to the
applicant's housing in the mental health sector of the law enforcement center and the fact
Petitioner was on prescription mental health medications for the nine months he was
incarcerated prior to his guilty plbea and at the time of his plea; (2) failure to investigate by
meeting with Petitioner to discuss the case only once, the day of the guilty plea, not filing
discovery, failing to review the evidence in property and evidence or request independent
testing of that evidence, and failing to attend the family court hearing on the matter of
alleged sexual abuse when Petitioner appeared without counsel; (3) failure to present
mitigating evidence at Petitioner's guilty plea by not mentioning Petitioner's twelve year
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military background, depression and mental health background, or the failure of the victims
to attend the plea or recommend incarceration; (4) failing to effectively negotiate with the
solicitor pleading "straight up" déspite lack of any physical or forensic evidence of sexual
battery and the victim's statement that the sexual battery happened with her clothes on;
and (5) failing to adequately advise Petitioner providing only a cursory overview of the
charges without reviewing collateral consequences, his right to appeal, or explaining the
meaning of sexual battery. (App. 112-13).

The PCR Court found that these allegations were without merit with the exception
of the al.legation that defendant was not advised as to the meaning of sexual battery. (App.
1_13). Petitioner stated that at the time of his guilty plea he had not been advised that
sexual battery does not mean any battery of a sexual nature, but, rather, is statutorily
defined to include only certain specific acts, which can be loosely described as involving
benetration of some sort. State v. Elliott, 346 S.C. 603, 552 S.E.2d 727 (S.C. 2001) rev
'd bn other grounds. (App. 113-_14). Petitioner stated that he did not commit a sexual
battery on his step-dauéhter and would not have pled guilty to criminal sexual conduct with
a minor if he had known that it involved sexual penetration. (App. 114). Plea counsel
testified that he met with Petitioner one time, the day of his guilty plea, during the nine
months he represented him. |d. Counsel admitted that he did not review the meaning of
sexual battery with Petitioner saying that lewd act and criminal sexual conduct with a minor
are basically the same thing, messing with children. 1d. Plea counsel's testimony
demonstrated a lack of knowledge of the nature of the crimes for which he represented
Petitioner. |d. Based upoh the testimony of trial counsel and Petitioner, the PCR Court

found that the plea aftorney did not advise Petitioner of the meaning of sexual battery and
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the significance éf penetration as it relates to criminal sexual conduct with a minor in the
first degree. Id. Considering the entire record including the guilty plea transcript, the PCR
Court found that the error was not cured by the colloquy during the guilty plea. Id.

To receive post-conviction relief for ineffective assistance of counsel a PCR
applicant must show that his counsel's performance was deficient such that it falls below

an objective standard of reasonableness. Strickland v. Washington, 466 U.S. 668, 687,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984); Alexander v. State, 303 S.C. 539, 541,

402 S.E.2d 484, 485 (1991). (App. 114). Reasonable and prevailing professional norms
would require that a lawyer advise a criminal defendant of the elements of the crime and
that he ensure that the defendant understands the néture of the offense to which he is
charged. (App. 114). Petitioner's plea counsel did not do this. 1d. Where there has been
a guilty plea, as here, the applicant must prove prejudice by showing that the result of the
proceeding would have been different and, but for counsel's errors, there is a reasonable

probability he would not have pleaded guilty and instead would have insisted on going to

trial. Kerrigan v. State, 304 S.C.' 561, 406 S.E.2d 160 (1991). (App. 114-15). Upon
hearing the testimony and reviewing the transcript of the plea, the PCR Court fo@nd that
Petitidner had shown prejudice. (App. 115). Had Petitioner known the definition of sexual
battery, he would not have pled guilty and would have insisted on going to trial. |d.
Petitioner argued that the State lacked subject matter jurisdiction becauée of invalid
arrest warrants and indictments as well as the fact that his case did not receive a
preliminéry hearing. (App. 115). The PCR Courtdisagreed and found that the indictmen_ts
contained the necessary elements of the intended charge to confer subject matter
jurisdiction regardless of any alleged errors in the warrants and the failure to have a
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preliminary hearing. State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). (App. 115).

Petitioner presented no evidence that a preliminary hearing was properly requested
pursuant to Rule 2(b) SCrimP and even if it was properly requested, subject matter
jurisdiction exists upon the proper indictment of the case even if a prelimi.nary hearing is

not held. State v. Ballington, 551 S.E.2d 280, 346 S.C. 262 (2001). (App. 115).

The PCR Court found that Petitioner failed to prove any other allegations that were
raised in the application or at thé hearing in this'case and not speciﬁcélly addressed herein.
(App. 115). Therefore, all such aliegations were without merit and denied. Id.

The PCR Court granted Petitioner's motion for post-conviction rel.ief based on
ineffective assistance of counsel. (App. 116). The cases were reversed and remanded
for a new trial and Petitioner was to be released to the custody of the Greenville Cdunty
Detehtion Center where his original bond would be reinstated. |d. |

IT WAS THEREBY ORDERED:

1. That Petitioner's motion for post-conviction relief was granted;

2, That applicant's convictions of two counts of lewd act upon a child (2005-
GS-23-1157 & -1158), and one count of criminal sexual conduct with a
minor, first degree, (2005-G8-23-1274) were reversed and remanded; and

3. That Petitioner was to be released to the custody of the Greenville County

Detentlon Center where his onglnal bond would be reinstated. (App. 116).

On April 24, 2007, the State filed its Motion to Alter or Amend the Final Order. (App
117-9). Petitioner also filed a g@§_e_ Motion for Reconsideration. The PCR Court filed its
Order Denying Rule 50(é) Motion to Alter or Amend the Final Order on July 6, 2007. (App.
120-21). In thé Order, the PCR Court noted this mattef was back before the PCR Cdurt
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by way of the Respondent’s motion to reconsider pursuant to Rule 59(e), SCRCP, dated
April 24,2007, and Petitioner's motion to reconsider pursuant to Rule 59(e), SCRCP, dated -
April 25, 2007. (App. 120). The Respondent made its return to this motion on April 26,
2007. Id.

Based upon careful reconsideration of all of the evidence in this case and upon full
consideration of Respondent and Petitioner's motion and supporting memorandum, the
PCR Court was not persuaded to alter or amend the judgment.* (App. 120). The PCR
Court further found that oral argument would not aid in the reconsideration of the original
judgment. Id. The previoUs order fully comported with the requirements of Rule 52(a)
SCRCP. Id.

IT WAS THEREFORE ORDERED:

1. That the Respondent and Petitioner's motion were denied and dismissed.

PCR Appeal

The State timely filed a Notice of Appeal on July 12, 2007. On appeal, Petitioner

was represented by Robert M. Pachak, Appellate Defender with the South Carolina

Commission on Indigent Defense, Division of Appellate Defense. The State perf'ected' its

appeal with the filing of a Petition for Writ of Certiorari. In the Petition, the State raised two

- arguments. First, the State argued the PCR judge erred in finding Petitioner met his

burden of proving ineffective assistance of counsel. Second, the PCR judge erred in

finding any ineffective assistance of counsel was not cured by the plea colloquy. Petitioner

‘In addition, Petitioner's motion to reconsider pursuant to Rule 59(e), SCRCP,
was ineffective and void because Petitioner was currently represented by counsel. See
Rule 11 (a), SCRCP; Jones v. State, 348 S.C. 13, 14, 558 S.E.2d 517, 517 (2002).
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filed a Return to the Petition for Writ of Certiorari, asserting there was evidénce to support
the PCR judge's findings that plea counsel was ineffective in failing to explain to
respondent the meaning of sexual battery prior to his guilty plea.®

In an Order filed November 6, 2008, the South Carolina Supreme Court granted the
Petition for Writ of Certiorari. The Court also ordered the parties to proceed to serve and
file the appendix and briefs as provided by Rule 227(j), SCACR. On Novémber 19, 2008,
the State filed its Final Brief of Petitioner, raising the same issues raised in the Petition for
Writ of Certiorari. Petitioner filed a Final Brief of Respondent, asserting the same
argument as in the Return to the Petition for Writ of Certiorari.

In a published Opinion filed July 13, 2009,Vthe South Carolina Supreme Court

- reversed the PCR Court’s Order.® The Supreme Court noted the State argued the PCR

judge erred in findihg Petitioner would not have pled guilty if plea counsel had explained

~ the definition of a “sexual battery.” Because plea counsel reviewed the pending charges

and the discovery material with Petitioner prior to the plea proceeding, the State contended
counsel’'s failure to use the term “sexual battery” did not render counsel's performance
deficient. Even if counsel’'s performance was deficient, the State claimed that Petitioner
did not prove prejudice given he had admitted his misconduct and any error was cured by
the plea colloquy. Ultimately, the State sought a reversal of the PCR judge’s decision to

grant Petitioner a new trial on all of his convictions.

*Petitioner did not file a Notice of Appeal or raise any separate issues in the PCR
Appeal. -

STerry v. State, 383 S.C. 361, 680 S.E.2d 277 (2009).
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A defendant has the right to the effective assistance of counse! under the Sixth

Amendment to the United States Constitution. Strickland v. Washington, 466 U.S. 668

(1984). “There is a strong presumption that counsel rendered adequate assistance and
exercised reasona!‘ble professional judgmentin making all significant decisionsin the case.”
Ard v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590, 596 (2007), cert. denied, 128 S. Ct. 370
(2007).

In a PCR proceeding, the applicant bears the burden of establishing that he or she

is entitled to relief. Caprood v. State, 338 S.C. 103, 109, 525 S.E.2d 514, 517 (2000). “In

the context of a guilty plea, the court must determine whether 1) counsel's advice was
within the range of competence demanded of attorneys in criminal cases- i.e. was
counsel’s performénce deficient, and 2) if there is a reasonable probability that, but for
counsefs errors, the defendant would not have pléd guilty.” Smith v. State, 369 S.C. 135,

138, 631 S.E.2d 260, 261 (2006) (citing Hill v. Lockhart, 474 U.S. 52, 56-58 (1985)).

“When considering an allegation on PCR that a guilty plea was based on inaccurate
advice of counsel, the transcript of the guilty plea hearing will be considered to determine
whether information conveyed by the plea judge cured any possible error made by

counsel.” Burnett v. State, 352 S.C. 589, 592, 576 S.E.2d 144, 145 (2003). “Specifically,

- the voluntariness of a guilty plea is not determined by an examination of a specific inquiry

made by the sentencing judge alone, but is determined from both the record made at the

time of the entry of the guilty plea, and also from the record of the PCR hearing.” Roddy

'v. State, 339 S.C. 29, 31, 528 S.E.2d 418, 420 A(2000).

“This Court gives great deference to the post-conviction relief (PCR) court’s findings

of fact and conclusions of law.” Dempsey v. State, 363 S.C. 365, 368, 610 S.E.2d 812,
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814 (2005). In reviewing the PCR court’s decision, an appellate court is concerned only
with whether any evidence of probative value exists to support that decision. Smith, 369
S.C. at 138,631 S.E.2d at 261. This Court will uphold the findings of the’'PCR court when
there is any evidence of probative value to support them, and will reverse the decision of

the PCR court when it is controlled by an error of law. Suber v. State, 371 S.C. 554,

558-59, 640 S.E.2d 884, 886 (2007).

Section 16-3-655 of the South Carolina Code outlines the crime of first-degree
criminal sexual conduct with a minor as follows: “A person is guilty of criminal sexual
conduct in the first degree if the actor engages in sexual battery with the victim who is less
than eIeVen years of age.”- S.C. Code Ann. § 16-3-655(1) (2003).”

“Sexual battery” means “sexual intercourse, cunnilingus, fellatio, anal intercourse,
or any intrusion, however slight, of any part of a person’s body or of any object into the
genital or anal openings of another person;s body, except when such intrusion. is
accomplished for medically recognized treatment or diagnostic purposes.” S.C. Code Ann.
§ 16-3-651(h) (2003).

In contrast to “sexual battery,” “sexual abuse” has been defined as “(a) actual or
attempted sexual contact with a child; or (b) permitting, enticing, encouraging, forcing, or
otherwise facilitating a child’s participation in prostitution or in a live performance or

photographic representation of sexual activity or sexually explicit nudity; by any person

’Because the alleged sexual misconduct occurred in July 2004, the Supreme
Court cited to this version of the statute given there have been substantive changes
made to section 16-3-655 in subsequent years.
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including, but not limited to, a person responsible for the child’s welfare, as defined in
Section 20-7-490(5).” S.C. Code Ann. § 17-25-135(B)(2) (2003 & Supp. 2008).
The term “sexual abuse” has been used to generally describe conduct which

precipitates a charge of CSC with a minor. See, e.9., State v. Ladner, 373 S.C. 103, 644

S.E.2d 684 (2007) (affirming conviction for first-degree CSC with a minor and discussing
victim’s statement and medical evidence indicating victim's injuries were consistent with
sexual abuse). This general use, however, has never equated “sexual abuse” with “sexual
battery.”

Clearly, a severe incident of child sexual abuse may constitute a “sexual battery”
and, in turn, CSC with a minor. However, one who sexually abuses a child is not
neceésarily guilty of CSC with a minor. For example, an inappropriate touching of a child

without penetration of the clhild's genital oranal openings” would constitute sexual abuse,
but would not necessarily rise to the level of a “sexual battery” and a charge of CSC with
aminor. Instead, such sexual abuse would warrant a charge of lewd act upon a child. See
S.C. Code Ann. § 16-15-140 (2003) (“It is unlawful for a person over the age of fourteen
years to wilfully and lewdly commit or attempt a lewd or lascivious act upon or with the
body, or its parts, of a child under the age of sixteen years, .with the intent of arousing,
appealing to, or gratifying the lust or passioﬁs or sexual desires of the person or of the
child.”). Thus, the terms “sexual abuse” and “sexual battery” are not synonymous.

In the instant case, plea counsel testified at the PCR hearing that he believed the

terms were the same. Because plea counsel did not differentiate between the two terms

_or correctly explain them to Petiti_oner, there is evidence to support the PCR judge's

decision that plea counsel’'s performance was deficient. Given plea counsel did not
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corﬁprehend this distincfio.n and did not inform Petitioner of a crucial element of the offense
of CSC with a minor, first degree, the Supreme Court agreed with the PCR judge that
counsél’s representation fell below an objective standard of reasonableness.

The Supreme Court found, however, plea counsel’s deficient performance was

cured by the plea colloquy even though there was no specific discussion of the term

~ “sexual battery.” Notably, the PCR judge found that any allegations regarding Petitioner’s

competency were not meritorious. In light of this decision, the PCR judge implicitly found
that Petitioner had the requisite mental capacity to comprehend the plea proceeding.

At fhe plea proceedihg, the judge read the indictments and Petitioner acknowledged
that he understood these charges. The indictment for CSC with a minor, first degree
identified the elements of the offense which included a reference to a “sexual battery.”
After Petitioner affirmatively stated that he understood the charges and admitted his guilt,
the solicitor gave a detailed factual basis for th‘e charges. In his factual Vrecitation, the
solicitor identified conduct whiéh would constitute the elements of first-degree CSC with
a minor. Specifically, the solicitor conveyed that Petitioner had penetrated the
nine-year-old victim’s vagina with his finger ahd her anus with his penis. Both of these acts
clearly meet the definition of a “sexual battery.” Petitioner admitted that the solicitor’s

_statement of facts was true. Therefore, the Supreme Court found Petitioner knowingly and
voluntarily entered ‘a plea as to the charge of CSC with a minor, ﬁfst degree. See Roddy,
339 S.C. at 33-34, 528 S.E.2d at 421 (recognizing that for a guilty plea to be voluntarily and
knowingly entered into, the record must establish the defendant had a full understanding

of the consequences of his plea and the charges against him (citing Boykin v. Alabama,

395 U.S. 238 (1969)).
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In view of the Supreme Court’s decision, it further concluded the PCR judge erred
in granting Petitioner a new trial for the two counts of lewd act upon a child. As previously
stated, the PCR judge’s primary reason for granting Petitioner’s petition for relief was plea
counsel’s failure to correctly inform Petitioner of “sexual battery,” an element of CSC with
a minor, first degree. Given a “sexual battery” is not an element of lewd act upon a child
and Petitioner admitted to inappropriately touching his stépdaughters, the two charges for
lewd act upon a child should not have been affected by plea counsel's deficient’
performance with regard to the definition of a “sexual battery.” Accordingly, the Supreme
Court found there was no evidence to support the PCR judge’s decision to grant
Petitioner’s relief on those two convictions.

In terms of Pétitionér’s conviction for CSC with a minor, first degree, the Supreme
Court found any deficient performance by plea counsel was cured by the plea colloquy.
As to the remaining two charges, the Supreme Court held hold there was no evidence {o
support the PCR judge’s reversal of the two counts of lewd act upon a child given any

deficient performance by plvea counsel regarding his failure to inform Petitioner of the term

“sexual battery” would not have affected Petitioner’s plea of guilty to the charges of lewd

act upon a child. Accordingly, the decision of the PCR judge was
REVERSED.
The Remittitur was issued on July 29, 2009.
ll. ATTACHMENTS
1. Appendix, the Honorable Michael G. Nettles, Circuit Court Judge -

2. Notice of Appeal
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3. Petition for Writ of Certiorari

4. Return to Petition for Writ of Certiorari .

5. South Carolina Supreme Court Order

6.  Brief of Petitioner

7. Brief of Respondent

8. South Carolina Supreme Court Opinion

9. Remittitur

10. Copy of Application for Post-Conviction Relief

11.  59(e) Motion to Alter or Amend (filed pro se by Petitioner)

12.  Return to Motion to Alter or Amend the Order of Dismissal (filed by the State)

13.  Motion to Comply With Established Law and civil Rules Concerning Order
Denying or Granting Applicant’s Motion to Alter or Amend Pursuant to Rule
59(e)

14. Pro Se Motion to Remove Counsel for Self Representation

15.  Letter from Office of Attorney General filed in lieu of formal Return to Pro Se
Motion to Remove Counsel for Self Representation

16.  South Carolina Supreme Court Order letter Order dated June 2, 2008

17.  Exhibits Submitted into Evidence at PCR Evidentiary Hearing

lll. FEDERAL HABEAS ACTION®

First Habeas Petition

Ground One: Prosecutorial Misconduct - Violation of Rule 5-Brady/Rules 5 and 6 -
SCRCrimP. Withholding of SLED results. (See Memorandum)

Supporting Facts:

8petitioner filed three separate Petitions for Federal Habeas Corpus. By Order
dated September 20, 2010, all three Petitions were combined as one. These are the
Grounds raised in each Petition.
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1. County Sherriffs[sic] Dept. retrieved from hospital “1 rape kit,” (See exhibit
3). ' _

2. Investigator prepared “property control” and “chain of custody” reports for
transference of kit to SLED for DNA testing, for General Sessions Court
(marked “ORIGINAL” copy). Reports prepared for clothing as well.

3. | DNA results completed and returned to sherriff/soclitiors’ office - via cc: (6)
six days prior to G.S. appearance of March 8, 2005. (See exhibit P-2)

4. 1-18-05/discovery “itemized cover sheet” shows no SLED results (exhibit P-
6)

Ground Two: Prosecutorial Misconduct - Use of alleged admission by Applicant from
Family Court; (See Memorandum); without appointed counsel

Supporting Facts:

1. Applicant attended a Family Court hearing on October 12, 2004 without
appointed counsel. (See Transcript -(PCR) p. 87, 1. 12-25; p. 88, I. 1-3).

2, A court order was issued on August 26, 2004 and October 12, 2004 (Trans.-
(PCR)- p. 85, I. 1-9). The “orders” were “Treatment Plans.” (See exhibits 9

~ (a&Db) .
3. There was “no transcript” in discovery or Forwarded to G.S. Court.
4. The “solicitor,” stated in the guilty plea transcript (in the recitation of facts)-

that “the defendant admitted guilt in Family Court.” (R p. 12,117).

Ground Three: Ineffective Assistance of Counsel - Issues 2., 1., and 4. - (Please see PCR
Order)(See also Memorandum Argument 1)

Supporting Facts:

1. Failure to investigate - met with Applicant once (the day of the plea - 10
minutes) (Plea Transcript - p. 84, |. 9-11; p. 50, I. 25; p. 51, I. 1-9) - No Brady
request.

2. Failure to address the Fact of my two court appearances under psychotropic

medications (Family and G.S.). (Plea Trans. -p. 54, |. 17-24; p. 56, |. 15-20;
p. 59, . 8-12; p. 59, I. 21-25; pgs. 60-62, I. 1-25). (See exhibits )(See
exhibits )
3. Failure to negotiate plea offer(s), esp. 1-18-05! (Trans.-p. 97, 1. 15-25; p. 98, .
- 1. 1-19) .

Ground Four: Ineffective Assistance of Counsel - Issues 3. and 5. (Please see PCR
Order)(See also Memorandum Argument Ill) :

Supporting facts:

1. Failure to present mitigating evidence, ie - there was “never” a psychological
exam performed in this case, despite “manditory requirement and “two court
order mandates.” (Plea Trans.-p. 85, |. 23-25; p. 86, I. 1-25; p. 87, |. 1-8).
(See exhibit(s) ). :
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2.

Failure to adequately advise the Applicant, ie - counsel advised guilty plea
despite lack of evidence. (Trans.-p. 38, |. 3-15).

Second Habeas Petition

Ground One: Prosecutorial Misconduct at the Certiorari Level - deliberate obstruction in the
true preparation of the Record on Appeal (Appendix)

Supporting Facts:
1.

- During the course of the PCR hearing | entered (9) nine exhibits into the

Court records. The PCR judge - in turn - entered “two document,” (the plea
offers), as well. (See exhibit); (See also, PCR Transcript - pgs. 97-98, 1. 15-
19). _

l recieved[sic] PCR relief, (Reverse and Remand), and as a result, the state
became the “Petitioner” for certiorari with the responsibility of preparing an
Appendix. (See exhibit ). (See Memorandum In Support)

The Attorney General “retained All exhibits” with the G.S. Clerk. (See exhibit
)- '

Ground Two: Ineffective Appellate Counsel - (See Memorandum) - Failure to provide no
more than a “less than perfunctory” representation/investigation.

Supporting Facts: From our very first communique it was established that we had
"opposing views” concerning presenting the misconduct (PCR) issue as “highly
meritorious” in certiorari. Me -for, him -against. This view was escalated further,
counsel refused to pursue stipulation - 3. In the PCR Final Order; p. 8, (enclosed).
Counsel then refused to challenge the absence of all the exhibits from the
Appendix. In both the Respondents’ “return for Writ” and “Brief for Certloran my
counsel “adopted” the States’ inaccurate “case statement.

Ground Three: Misinterpretation of the Record on Appeal (Appendix) resulting in “reversal”
of the PCR Order granting relief. (See Memorandum)

Supporting Facts: Discrepancies are per page No. 5 of the Opinion. (See also;
Memorandum)

1.

The Petitioner responded “yes” to taking medication within 24 hours and did
elaborate on his treatment.

There was an additional “Amended Application” from the Petitioner, filed but

deliberately witheld[sic] from the “record on appeal.”
* This would be (PCR exhibit P-8)!
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Ground Four: Due Process violation - Denial of right to present case under “pro se” status
by the Chief Justice of the S.C. Supreme Court.

1.

Contacted Appellate counsel - immediately after appointment - to discuss

~ pursuance of Grounds One thru Three, in this application

2. Counsel ignored my concerns, and as a result, “unceremoniously” told me
that “if | were not satisfied with his appointment, | know what | could do.”
3. Petitioned the Court for “pro se” status by serving all concerned parties.
(See exhibit ) (See also Memorandum)
4.  Pro se representation denied by Chief Justice (See exhibit )
Third Habeas Petition

Ground One: 14th Amendment due process violation of Brady. “No Relief” at PCR fallure
to disclose DNA (Sled resuilts) or toxicology report. (See Memorandum)

Supporting facts:

1.

2.
3.

4.

Greenville Co. Sherriff's Investigator prepared 2 “Property Control and
Custody Reports” for the Rape Kit Forwarded and returned from SLED.
Copy of “results” also forwarded (cc:) - to Solicitor (dated March 2, 2005).
“ltemized” discovery list dated 1-18-05-shows P, and, E Reports sent to
defense counsel, but NO RESULTS.

Plea hearing was March 8, 2005. Results still withheld No dlsclosure of
“Toxicology” evidence, whatsoever. All “potential” evidence destroyed 3
months after plea. (except toxicology results). Facts 1-3 argued at PCR.
Judge ruled issue of DNA results “unmeritorious” for relief.

Ground Two: Misconduct/abuse of descretion/use of “alleged admission” from Family Court
by the Applicant without counsel-, (See Memorandum); not in discovery. Supporting

facts:

1.

~w

Applicant attended a Family Court hearing on October 12, 2004, without
appointed counsel. (See, PCR Transcript - p.87, lines 12-25; p. 88, lines 1-
3).

A court order was lssued on both August 26, and October 12, 2004. (PCR

- Trans.. P. 85, lines 1-9). The Orders, though argued as exhibits, never

became a part of the records.

There was “No statement of Admission” provided for G.S. Court.

Yet, the solicitor stated at the plea hearing that “The defendant” admltted
guilt in Family Court.”

PCR Judge ruled issue “unmeritorious”
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Ground Three: The PCR Judge erred in granting relief based upon “one issue” of LA.C,,
(See Memorandum), Abuse of descretion.

Supporting facts: At the PCR hearing the Petitioner submitted that his counsei failed
to investigate and asa result: A.) Defendant pled under the influence of
“psychotropic drugs” B.) Failed to request “manditory[sic] psychological evaluation.
(Court ordered!) C.) Failed to present SLED results to the Petitioner before advising
a guilty plea. D.) Failed to negotiate the State’s “plea offer” for “a cap” on active
time. * The PCR Judge found “no ineffective counsel” or Prosecutorial Misconduct
IV. APPLICABILITY OF THE AEDPA
The present habeas action was filed on July 28, 2010.° Accordingly, the provisions
of the Antiterrorism and Effective Death Penalty Act ("AEDPA”) apply to this case. Lindh
v. Murphy, 521 U.S. 320 (1997). Under the AEDPA, claims adjudicated on the merits in

a state court proceeding cannot be a basis for fedéral habeas corpus relief unless the

decision was "contrary to, or involved an unreasonable application of" clearly established

federal law as decided by the United States Supreme Court, or the decision "was based

on an unreasonable determination of the facts in light of the evidence presented in the
state court proceeding." 28 U.S.C. § 2254(d). State court factual findings are presumed
to be correct and the Petitioner has the burden of rebutting this presumption by clear ahd
convincing evidence. 28 U.S.C. § 2254(e)(1).
V. EXHAUSTION

The record does not support a finding of exhaustion. 28 U.S.C. § 2254(b)(1). There
may be an available remedy for some of Petitioner’s claims. There was no direct appeal
in this case. Petitioner did file an Application for Post-Conviction Relief. In his APCR,

Petitioner arguably raised fhe claims now raised in Grounds One, Two, Three, and Four

9This was the date of receipt from the South Carolina Department Corrections
stamped on the envelopes to Petitioner’'s habeas petitions.
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of the first habeas petition, and the Grounds raised in Grounds One, Two, and Three Ofthé
third habeas petition. The PCR Court granted relief on a claim Petitioner does not raise
in this habeas action, but denied relief upon these claims. The State appealed. Petitioner
did not file a cross-appeal. On appeal, the South Carolina Supreme Court reversed the
PCR Court’s Order. During the appeal, Petitioner did file a motion to proceed pro se with
the South Carolina Supreme Court, thus arguably raising the élaim he now raises in
Ground Four of the second habeas petition. The South Carolina Supreme Court denied
the motion. |

Respondent submifé Petitioner may have an available state remedy to seek rélief
upon the claims he now raises in his first and third habeas petitions. Petitioner asserts in
Grounds Two and Four of the second habeas petition fhat he requested PCR appellate
counsel challenge the denial of relief upon his other PCR claims. He may be able to seek
additional post-conviction relief and secure a belated PCR appeal on these claims. See

Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). “Under Austin, a defendant can

appeal a denial of a PCR application after the statute of limitations has expired if the
defendant either requested and was denied an opportunity to seek appellate review, or did

not knowingly and intelligently waive the right to appeal.” Odom v. State, 337 S.C. 256,

259-260, 523 S.E.2d 753, 755 (1999) (further noting the 1 year statute of limitations
contained in S.C. Code Ann. § 17-27-45(A) does not apply to Austin filings). It is unclear
from the record in this case whether Petitioner is entitled to relief upon Austin.'® As of the

date of this filing, Petitioner has not filed a post-conviction relief action seeking appellate

"The PCR Court could find Petitioner cannot meet the requirements for Austin
review.
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review of the denied claims pursuant to Austin v. State. Since Petitioner may still seek

appellate review of his PCR claims viaa PCR action ﬁled_pursuant to Austin, Petitioner has
not exhausted all available state remedies .for these claims. Since Petitioner did not
properly exhaust these claims in state court, and he could seek apbellate review in state
court upon many of the claims raised in the first and third habeas petitions, Respondent
submits these petitions are unexhausted. Thus, this habeas action contains both
exhausted and unexhausted claims. Respondent submits it should therefore be dismissed
to allow for state court review of the unexhaustéd claims. Rose v. Lundy, 455 U.S. 509,
520-522, 102 S.Ct. 1198 (1982).
VL. STATUTE OF LIMITATIONS
Petitioner's habeas petition should be dismissed because all of Petitioner's claims
are not timely and are barred by the statute of limitations. The AEDPA provides that "[a]
1 year period of limitation shall apply to an application for a writ of habeas corpus by a
person in custody pursuant to the judgment of a State Court." 28 U.S.C. § 2244(d)(1 ). The
time fimit begins to run at the "conclusion of direct review orthe expiration of the time for
_seeking such review." 28 U.S.C. § 2244(d)(1)(A). A "properly filed application for Staté
post conviction relief," however, will toll the time for filing. 28 U.S.C. § 2244 (d)(2). Even
with the filing of his first post-conviction relief actibn in this case, Petitioner is barred from
'ﬂling his habeas petition by the AEDPA statute of limitations.
Petitioner pled guilty on March 8, 2005. He did not file an appeal. Thus, his

conviction became final on March 18, 2005."" At the time, Petitioner did not file a Petition

A notice of appeal must be served within ten days after sentenced is imposed.
Rule 203(b), SCACR.
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for Rehearing. Thus, the ‘statute of limitations began to run on March 19, 2005, the date
Petitioner's conviction became final. Petitioner would have had 365 days from March 18,
2005 to file his petition for federal habeas corpus.

The statute of limitations ran until Petitioner filed his post-conviction relief action on
November 11, 2005. Two hundred and thirty-seven days elapsed between the date
Petitioner’s conviction became final and the date he filed his post-conviction relief action.
The statute remained tolled during the pendency of the first PCR action which began on
November 11, 2005 and Iaéted untit the PCR appeal was reversed on July 13, 2009. The
Remittitur for the PCR Appeal was issued on July 29, 2009. Thus, the statute of limitations
began to run on July 30, 2009, the after day the Remittitur was filed. Petitioner had 128
days from July 29, 2009 to file His federal habeas corpus petition. The_deadline to file his
habeas petition ran on December 4, 2009. The statute continued to run until the filing of
this habeas petition on July 28, 2010. Petitioner exceeded the statute of iimifations by 236
days. All of Petitioner's claims are barred under the statute of Ii_mitations and he is not
entitled to equitable tolling, even if available. |d. (denying equitable tolling where the
'petitioner waited years to file his habeas action.).

Petitioner has offered no valid explanation in his habeas petition to explain why it
is untimely and why the statute of limitations should be equitably tolled. "The 1 year
limitation period of Section 2244(d)(1) quite plainly serves the well-recognized interest in

the finality of state court judgments.” Dundan v. Walker, 533 U.S. at 179. While the U.S.

~ Supreme Court and the Fourth Circuit have held that the AEDPA statute of limitations is

subject to equitable tolling;, both have also underscored the very limited circumstances

where equitable tolling will be permitted. Holland v. Florida, 130 S. Ct. 2549, 2562-63, 177
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L. Ed. 2d 130 (2010), Harris v. Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000), Rouse v.

Lee, 339 F.3d 238 (4th Cir. 2003) (en banc). The limits on equitable tolling stem from the
fact that "Congress enacted AEDPA to reduce delays in execution of state and federal
criminal sentences, particularly capital cases...and to further principles of comity, finality

and federalism.”". Woodford v. Garceau, 538 U.S. 202, 206 (2003 )(internal citations and

quotation marks omitted).
"To be entitled to equitable tolling, [Petitioner] must show ‘(1) that he has been

pursuing his rights diligently, and (2) and some extraordinary circumstance stood in his

way' and prevented timely filing." Lawrence v. Florida, 549 U.S. 327, 336, 127 S.Ct. 1079,
1085 (2007 )(citation omiftéd)(holding petitioner was not entitled to equitable tolling when
at the time he neglected to file timely, law was not questionable where federal circuits were
in agreement petitioning U.S. Supreme Court for certiorari did not toll habeas corpus
statute of limitations). The requirement that he prove he was prevented from timely filing
by extraordinary circumstances, which were beyond his control or external to his own
conduct, does not include the failure of his attorney to advise him of the statute of
limitations or mis-advice from counsel. |d. (*Aitorney miscalculation is simply not sufficient

to warrant equitable tolling, particularly in the post-conviction context where prisoners have

no constitutional rightto counsel"); Rouse, supra. The U.S. Supreme Court has noted that

far more serious instances of attorney misconduct may warrant equitable tolling, if the

circumstances are extraordinary. Holland, supra. lgnorance of the statute of limitations

or inadequacy of the prison law library also do not suffice. See Marsh v. Soares, 223 F.3d

1217 (10th Cir. 2000) ("[l]gnorance of the law, even for an incarcerated pro se petitioner,
generally does not excuse prompt filing"(quotation omitted)); Id. (holding assistance
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petitioner received from inmate law clerk did not relieve him of personal responsibility to

file within AEDPA's one-year period); Turnerv. Johnson, 177 F.3d 390, 392 (5th Cir. 1999)

(holding illiteracy does not merit equitable tolling). See also Cross-Bey v. Gammon, 322

F.3d 1012, 1015 (8th Cir. 2003)(rejecting equitable tolling where petitioner alleged lack of

legal knowledge and legal resources), cert. denied, 540 U.S. 971 (2003); Frye v. Hickman,

273 F.3d 1144, 1146 (9th Cir. 2002)(as amended)(recognizing that the lack of access to
library materials does not automatically- qualify as grounds for equitable tolling) cert.
denied, 535 U.S. 1055 (2002). )

There is nothing in the record nor has Petitioner put forth any facts supportive of
equifable tolling, if available. First, Petitioner has noti shown he has pursued his rights
diligently. Two, PetitionerAhas not shown some extraordinary circumstance stood in his
way and prevented him from timely filing. Therefore, all of Petitioner's habeas claims are
barred by 28 U.S.C. § 2244(d)(1).

Vil. PROCEDURAL BARS/DEFAULT

Petitionér’s claims in Grounds One, Two, and Three of his secoﬁd habeas petition
are procedurally barred. Ground One asserts a claim of prosecutorial misconduct in the
preparation of the Appendix in the PCR appeal. Ground Two asserts a claim of ineffective
assistance of PCR appellate counsel. Ground Three asserts the South Carolina Supreme
Court made factual errors in its opinion reversing the PCR Court’s Order. None of these
claims were raised in state cou&. Since Petitioner did not properly present these claims
to the South Carolina appellate courts in a procedurally viable manner when he had the

opportunity, and the state courts would find any attempt to raise these claims now to be

procedurally ifnproper, then these claims are procedurally barred from review in federal
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habeas corpus. See, e.g., Coleman v. Thompson, 501 U.S. 722 (1991) (issue not properly

raised to state’s highest court, and procedurally impossible to raise there now,. is

procedurally barred from review in federal habeas); George v. Angelone, 100 F.3d 353,

363 (4th Cir. 1996) (issues not presented to the state’s highest court may be treated as
exhausted if it is clear that the claims would be procedurally defaulted under state law if
the petitioner attempted to raise them now).

To date, Petitioner has not filed a PCR action to seek Austin review of the claims
that were denied in his PCR. In the event Petitioner waives his opportunity to seek relief

under Austin v. State, supra, or in event the state courts deny Petitioner’s request for

appellate review of his PCR claims, Respondent submits all of Petitioner’s claims in the
first habeas petition are procedurally barred. In Ground One of the first petition, Petitioner
asserts claims of prosecutorial misconduct relating to the failure to provide the defense with
a SLED report and the destruction of evidence after Petitioner’s guilty plea. In Ground
Two, Petitioner asserts a claim of prosecutorial misconduct based upon the State’s
repeating admissions he made during a Family Court hearing in the State’s recitation of the
facts at the guilty plea hearing. In Ground Three, Petitioner asserts several claims of
ineffective assistance of counsel. He claims counsel failed to investigate his case, failed
tofilea m motion, failed to meet with Petitioner, failed to address Petitioner’s allegation
that he appeared before the Family Court and the plea court while under the influence of
psychotropic drugs, and failed to advise Petitioner about his right to appeal his guilty plea.
in Ground Four, Petitioner asserts plea counsel was ineffective for not presenting
mitigating evidence at sentencing, and for advising Petitioner to plead guilty even though
there was allegedly a lack of evidence to support a finding-of guilt.
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All of these claims were faised in Petitioner's PCR Action. The PCR Court denied
relief upon all of these claims. The State filed an appeal based upon the PCR Court's
grant of relief on another claim of ineffective assistance of counsel. Petitioner did not file
a cross-appeal. Since Petitioner did not properly present these claims to the South
Carolina appellate courtsina procedurélly viable mannerwhen he had the opportunity, and
the state courts would have necessarily found his attempt to raise these claims now to be
procedurally improper under Austin, these claims are procedurally barred from review in

federal habeas corpus. See, e.g., Coleman v. Thompson, 501 U.S. 722 (1991) (issue not

properly raised to state’s highest court, and procedurally impossible to raise there now, is

procedurally barred from review in federal habeas); George v. Angelone, 100 F.3d 353,
363 (4th Cir. 1996) (issueé not presented to the state’s highest court may be treated as
exhausted if it is clear that the claims would be procedurally defaulted under state law if
the petitioner attempted to raise them now).

Similarly, Petitioner’s claims in his third petiﬁon are also subject to procedural bars
if Petitioner fails to seek Austin review, or if Austin review is denied by the state courts. In
Ground One, Petitioner reasserts the Brady claim raised in Ground One of the first petition.
In Ground Two, Petitioner reasserts tHe claim raised in Ground Two of the first petition.
He also appears to assert a claim that the statement made by the solicitor at the plea
hearing was false. In Ground Three, Petitioner asserts counsel was ineffective for not
properly handling the fact Petitioner was allegedly under the influence of psychotropic
drugs when he pled guilty and when he appeared before the Family Court. Petitioner also
asserts counsel was ineffective for not requesﬁng a mandatory psychological evaluation,
not presenting the results in the SLED report to Petitioner, not negotiating a plea offer with
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the State, and not advising Petitioner of his right to file a direct appeal to his guilty plea‘.
While these claims were arguably ruled upon by the PCR Court, Petitioner did not raise
them on appeal to the South Carolina Supreme Court. Since Petiﬁoner did not properly
present these claims to the South Carolina appellate courts in a procedurally viable manner
when he had the opportunity, and the state courts would have necessarily found his
attempt to raise these claims now to be procedurally improper under Austin, these claims

are procedurally barred from review in federal habeas corpus. See, e.g., Coleman v.

Thompson, 501 U.S. 722 (1991) (issue not properly raised to state’s highest court, and
procedurally impossible to raise there now, is procedurally barred from review in federal

habeas); George v. Angelone, 100 F.3d 353, 363 (4th Cir. 1996) (issues not presénted to

the state's highest court may be treated as exhausted if it is clear that the claims would be

procedurally defaulted undler state law if the petitioner attempted to raise them now). |
Cause and Prejudice

Grouﬁds One, Two, and Three of the second habeas petition are procedurally

barred absent a showing of cause and actual prejudice, or actual innocence. Wainwright

v. Sykes, 433 U.S. 72, 87 (1977); Matthews v. Evatt, 105 F.3d 907 (4th Cir. 1997).
Similarly, all of Petitioner's claims in the first and third habeas petitions will also be
procedurally barred if Petitioner fails to seek appellate review under Austin, or if the state
courts deny Petitioner’s request for appellate review pursuant to Austin. The existence of
cause must ordinarily turn on whetherthe prisoher can show some objective factor external
to the defense impeded counsel’s or his efforts to comply with the State’s procedural rule.

Murray v. Carrier, 477 U.S. 478, 488 (1986). Petitioner expresses no particular cause for

procedurally defaulting on his grounds. Petitioner had a PCR hearing and an appeal from
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the PCR in which to raise these issues and he failed to raise thefn, raise them properly, or
preserve these issues for habeas review. Petitioner cannot establish cause and prejudice
because he has consistently abandoned opportunities to preserve these specific issues.

In the alternative, Petitioner must show a miscarriage of justice. In order to
demonstrate a miscarriage of justice, Petitioner must show he is actualrly innocent. Actual

innocence is defined as factual innocence, not legal innocence. Bousley v. United States,

523 U.S. 614, 622, 118 S.Ct. 1604 (1998). Petitioner cannot establish that the errors he
complains of probably resulted in the conviction of an innocent person. Sclup v. Delo, 513
Uu.sS. 298, 327 (1995). In order to pass through the actual innocencé gateway, a
petitioner's case must be “fruly extraordinary.” Id. |

The record would make an assertion of actual innocence incredible. Petitioner
admitted that he was pleading guilty because he was guilty. (App. 11). Petitioner aiso
admitted at the piea hearing that he engaged in the conduct that constituted criminal
sexual conduct with a minor in the first degree, and the lewd acts upon children. (App. 12).
Petitioner cannot show actual innocence. The procedural bar should be applied without
exception. Murray, supra. Furthermore, actual innocence is not a claim but merely lifts the
procedural bar, if established, and allows consideration of the habeas petition on the

merits. Bousley, supra. Petitioner cannot establish actual innocence. The procedural bars

should not be lifted.
Vill. MERITS
In the alternative, Respondent submits Petitioner’'s federal habeas claims are all
without merit. He has not shown that the state courts made unreasonable determination

of the facts in addressing these claims, or that the state courts unreasonably applied
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federal law in avddressing these claims. He has not shown that he is entitled to federal
habeas. relief upon any of the claims. As a result, this federal habeas action should be
denied and dismissed.
A. STANDARD OF REVIEW
The standard of review to be applied in habeas is “quite deferential to the rulings of

state courts.” Burch v. Corcoran, 273 F.3d 577 (4th Cir. 2001). Petitioner cannot prevail

before this Court on the merits of this claim.
To prevail on an ineffective assistance of counsel claim, Petitioner must show (1)
that his trial counsel's performance fell below an objective standard of reasonableness,

and (2) that a reasonable probability exists that but for counsel's error, the result of the

proceeding would have been different. Strickland v. Washington, 466 U.S. 668, 694
(1985). Petitioner bears tﬁe burden of proving an error and prejudice in his ineffective
assistance of counsel claim. |d. With guilty pleas, “in order to satisfy the “prejudice”
requirement, the defendant must show that there is a reasonable probability that, but for
counsel's errors, he would not have pleaded guilty and would have insisted on going to

trial.” Hill v. Lockhart, 474 U.S. 52, 59 (1985).

A guilty plea is constitutionally valid if it “represents a voluntary and intelligent choice
among the alternative courses of action open to the defendant.” Lockhart, 474 U.S. at 56.

A plea is knowingly and intelligently made if a defendant is fully aware of the direct

529

consequences of his guilty plea and not induced by threats, misrepresentation, including

unfulfilled or unfulfillable promises, or by promises that are by their nature improper as
‘having no relationship to the prosecutor's business. Bradyv. U.S., 397 U.S. 742, 755, 90
S.Ct. 1463 (1970). The defendant may not later assert that his plea was invalid except in
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extremely limited situations, such as where counsel was ineffective. Blackledge v. Allison,

431 U.S. 63, 97 S.Ct. 1621 (1977).
Petitioner also bears the burden of showing he is entitled td habeas corpus relief.

Smith v. North Carolina, 528 F.2d 807, 809 (4th Cir. 1975). To obtain habeas relief,

Petitioner must show the PCR judge or the South Carolina Supreme Court unreasonably
applied federal law, as determined by the United States Supreme Court, or made “an

unreasonable determination of the facts in light of the evidence presented in the state court

proceedings.” 28 U.S.C. § 2254(d); Carey v. Musladin, 549 U.S. 70 (2007). Here,

Petitioner has shownvneith'er. The South Carol.ina Supreme Court did not unreasonably
apply clearly established federal law, as decided by the United States Supreme Court,
nor was the factual determination unreasonable in light of the facts.

To establish an unreasonable application of federal law, Petitioner must show more

than “an incorrect or erroneous application of federal law.” Williams v. Taylor, 529 U.S.

362, 413 (2000). Thus, “a federal court may not issue the writ simply because that court
concludes in its independent judgment that the relevant state-court decision applied clearly
established federal law erroneously or incorrectly. Rather, that application must also be
‘unreasonable’ for habeas relief to be granted. This is a substantially higher threshold.”
Id. at 410. Petitioner has failed to overcome this threshold.

First Habeas Petition

Ground One: Prosecutorial Misconduct - Violation of Rule 5-Brady/Rules 5 and 6 -
SCRCrimP. Withholding of SLED results. (See Memorandum)

In addition to being procedurally barred and barred by the statute of limitations,

Petitioner’s claims of prosecutorial conduct in Ground One of his first habeas petition are
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without merit. Petitioner. fails to show thatv a state court made an unreasonable
determination of the facts in addressing these claims. Further, Petitionérfails to éhow that
a state court'unreasonably applied federal law in addressing this cl-aim. Since Petitioner
has failed to show that he is entitled to federal habeas relief upon these claims, Ground
One should be dismissed.
‘Claims Related to SLED Report

In Ground One, Petitioner asserts there were prosecutorial misconduct, Rule 5 and
Rule 6 SCRCrimP violations, and Brady violétions because a SLED report was not
submitted to the defense before Petitioner pled guilty. The PCR Court found this claim was
without merit. The PCR Court noted that Petitioner submitted the SLED lab report for the
rape kit analysis dated Mal;ch 2, 2005 as an exhibit supporting this claim. (App. 111). It
showed no sperm or semen was found. I|d. The PCR Court noted that was neither
exculpatory nor incriminating. Id. The PCR Court indicated that no evidence was
presented as to whether the solicitor had received the report prior to the guilfy plea.
However, the report was present in the solicitor’s file over one year later. @_ The PCR
Court found that Petitioner’s Brady claim failed because he failed to demonstrate (1) the
evidence was favorable to the accused; (2) it was in the possessidn or known to the
prosecution; (3) it was suppressed by the prosecution; and (4) it was material to guilt or
punishment. Id.

Petitioner cannot show that the PCR Court’s ruling on this issue wés the result of
an unreasonable determination of the facts. All of the factual findings made by the PCR
Court are supported by the record. The SLED report that was admitted into evidence

indicated that no sperm or semen was found. (App. 49-50, ﬁ_e_Attachment No. 17, at pg.
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17-18). There was no evidence presented at the.PCR hearing that indicated when the
SLED report was received by the solicitor’s office. However, it was noted that the SLED
report was found in the file. by PCR counsel in April 2006, over one year after Petitioner’s
guilty plea. (App. 96-7).

Petitioner also cannot show that the PCR Court’s ruling was an unreasonable
application of federal law. "A Brady violation occurs when the government fails to disclose

evidence materially favorable to the accused." Youngblood v. West Virginia, 547 U.S. 867,

869, 126 S.Ct. 2188, 165 L.Ed.2d 269 (2006). Evidence that is not disclosed is
suppressed for Brady purposes even when it is "known only to police investigators and not

to the prosecutor." Kyles v. Whitley, 514 U.S. 419, 438, 115 S.Ct. 1555, 131 L.Ed.2d 490

(1995). Evidence is favorable if it is either exculpatory orimpeaching. See, e.g., Strickler

v. Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999). Evidence is
material if "there is a reasoﬁable probability that, had the evidence beén disclosed to the
defense, the result of the proceeding would Have been different." Youngblood, 547 U.S.
at 870, 126 S.Ct. 2188 (internal quotation marks omitted). However, a " 'showing of
materiality does not require demonstration.by é\ preponderance of the eVidence that
disclosure of the suppressed evidence would have resulted ultimately in the deféndant‘s
acquittal,’ " id. (quoting Kyles, 514 U.S. at 434, 115 S.Ct. 1555), but only a "'showing that
the favorable evidence could reasonably be taken to put the whole case in such a different
light as to undermine confidence in the verdict," Youngblood, 547 U.S. at 870, 126 S.Ct.
2188 (quoting Kyles, 514 U.S. at 435, 115 S.Ct. 1555). The assessment of materiality is

made in light of the entire record. United States v. Aqurs, 427 U.S. 97, 112, 96 S.Ct. 2392,

49 L.Ed.2d 342 (1976).
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An individual asserting a Brady violation must demonstrate that evidence: (1)
favorable to the accused; (2) in the possession of or known by the prosecution; (3) was
suppressed by the State; and (4) was material to the accused's guilt or innocence or was

impeaching. Riddle v. Ozmint, 369 S.C. 39, 44, 631 S.E.2d 70, 73 (2006)(citing Kyles v.

Whitley, 514 U.S. 419, 115-S.Ct. 1555, 131 L.Ed.2d 490 (1995), Gibson v. State, 334 S.C.

515, 514 S.E.2d 320 (1999). If a Brady violation is found to have occurred, PCR must be
granted. Gibson, supra.

“[T]he Brady rule does not apply if the evidence in question is available to the
defendant from other sources; thus, when defense counsel could have discovered the
evidence through reasonable diligence, there is no Brady vioIa{ioh if the Government fails
to produce it." U.S.v. Kelly, 35 F.3d 929, 937 (4th Cir. 1994)(internal quotations omitted).
"[Wihere evidence is equally available to the accused, the obligation on the part of the

State to furnish such evidence to the accused is relieved." Anderson v. Leeke, 271 S.C.

435, 439, 248 S.E.2d 120,(122 (1978).

The PCR Court’s findings are not an unreasonable application of federal law. First,
as noted by the PCR Court, Petitioner failed to show that the SLED report was favorable.
The report clearly indicates that no sperm of semen was identified from the samples
submitted by the Greenville County Sheriff's Office. As a result, no testing could be done.
Thus, the results neither inculpate or exculpate Petitioner as a possible suspect. Further,
the SLED report does not impeach any witness (none testified) or any statement made by
the solicitor at the plea hearing. (See App. 12). Similarly, Petitioner fails to show that the
SLED report was material. Thus, Petitioner did not establish twd of the elements of his
Brady claim, i.e., that the evidence in question must be favorable to the defendant énd that
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the evidence was material. As a result, the PCR Court’s finding that Petitioner had failed
to establish his Brady claim was not contrary to federal law as defined by the U.S.
Supreme Court. As a result, this claim in Ground One should be denied and dismissed.

To the extent that Petitioner asserts there were violations of Rules 5 and 6 of the
South Carolina Rules of Criminal Procedure, Respondent submits that those claims are
not cognizable for federal habeas relief. They clearly hinge on the interpretation of state
criminal law and rules of procedure, not federal law. Thus; those claims fall outside of the

jurisdiction of this Court. Wright v. Angelone, 151 F.3d 151, 157 (4" Cir. 1998). Petitioner

fails to assert that any federal law is at issue as to those claims. Since these claims strictly
rely upon the interpfetatioh of state law, they must be summarily dismissed. Estelle v.
McGuire, 502 U.S. 62, 67 (1991)(“Federal habeas corpus relief does not lie in errors of
state law.”). |
Claims Related to Destruction of Evidence

To the extent Petitioner raises a claim of prosecutorial misconduct for the
destruction of some of the evidence the Stat_é may have intended to present had Petitioner
gone to trial, Petitioner’s claim is also without merit. The PCR Court found Petitioner failed
to prove the evidence was exculpatory or that the solicitor acted in bad faith. Asa résult,

the solicitor's actions did not amount to prosecutorial misconduct. The PCR Court further

noted that the State did not have an absolute duty to preserve potentially useful evidence

that might exonerate a defendant, citing Arizona v. Youngblood, 488 U.S. 5#, 109 S.Ct.

333 (1988); State v. Mabe, 306 S.C. 355, 412 S.E.2d 386 (1991); and State v. Jackson,

302 S.C. 313, 396 S.E.2d 101 (1990).
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Petitioner cannot show that the PCR Court’s findings were the result of either an
unreasonable determination of the facts or an unreasonable application of federal law.
The PCR Court’s findings were not an unreasonable application of federal law. “[U]nless
a criminal defendant can show bad faith on the part of the police, failure to preserve
potentially useful evidence does not constitute a denial of due process of law.” Arizoné V.
.Youngblood, 488 U.S. 51, 58, 109 S. Ct. 333, 337, 102 L; Ed. 2d 281 (1988). Here,
Petitioner did not show in state court that the police acted in bad faith in destroying some
of the evidence may have intended to present had Petitioner gone to trial. None of the
items were destroyed before Petitioner’s guilty plea. (See Attachment#17, pgs 25-8). The
Property and Evidence Reports were disclosed to the defense prior to Petitioner’s guilty
plea. (See Attachment #17, pgs 23-4). Clearly, the evidence was available to Petitioner
~and his counsel prior to Petitioner’s guilty plea. Thus, Petitioner cannot show that the
police acted in bad faith when they destroyed the evidence after Petitioner pled guilty. As
a result, to the extent Petitibner asserts there was a due process violation because of the
destruction of some of the evidence the State may have intended to present had Petitioner
gone to trial, his claim is without merit. Ground One of Petitioner's first habeas petition
should therefore be denied and dismissed.

Ground Two: Prosecutorial Misconduct - Use of alleged admission by Applicant from
Family Court; (See Memorandum); without appointed counsel

In addition to being barred by the statute of limitations and procedurally barred,
Petitioner's claims in Ground Two are without merit. Petitioner fails to show that a state
court made an unreasonable determination of the facts in addressing this claim. Further,

Petitioner fails to show that a state court unreasonably applied federal law in addressing
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this claim of prosecutorial'misconduct.v Since Petitioner has not established that he is
entitled to federal habeas relief upon this claim, Ground Twao in Petitioner’s first habeas
petition should be denied and dismissed with prejudice.

In Ground Two, Petitioner asserts it was prosecutorial misconduct for the State to
use his admissions in Family Court against him at the plea hearing. This claim is without
merit. The PCR Court found that Petitioner’s claim did not entail prosecutorial misconduct.
(App. 112). Petitioner cannot show that this ruling was either based upon an unreasonable
determination of the facts or an unreasonable appiication of federal law.

First, Petitioner cannot show that the PCR Court made an unreasonable
determination of the facts in addressing this claim. The PCR Court noted that the -
transcript of Petitioner's guilty plea stated that he admitted guilt in the DSS family court
proceedings. (App. 112). Italso noted that Petitioner testified that he was nof represented
at the DSS proceedings and that any admission was only the general admission of and
agreement with the family court’s finding of sexual abuse, not an admission of guilt of
sexual battery. Id. The PCR Court also noted that Petitioner expressly denied engaging

in sexual battery. 1d. The PCR Court alsb found that Petitioner subfnitted a family court

- order contained in the file subpoenaed from the solicitor that said Petitioner was in

agreement with the finding of sexual abuse of his three step-daughters supported his
assertion that the solicitor was aware that any admission was of sexual abuse only. Id.
These findings are supported by the record. At Petitioner’s plea heéring, it is noted that
Petitioner admitted guilt in the DSS proceedings. (App. 12). Further, at the PCR hearing,
Petitioner testified defense counsel was not present at the DSS proceedi.ngs, and he was
not represented at the DSS proceedings. (App. 57, 67). Petitioner also expressly denied
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engaging in sexual battery at the PCR hearing. (App. 63). Petitioner also argued that the
treatment plans indicated he only admitted to general sexual abuse, and not sexual battery.
(App. 66-7). Since the PCR Court’s factual findings are clearly supported by the record,
Petitioner fails to show that the PCR Court’s decision was the result of an unreasonable
determination of the facts.

Petitioner also fails to show that the PCR Court unreasonably applied federal law
in denying this claim of prosecutorial misconduct. In reviewing Petitioner's brief on this
issue, it appears that Petitioner is essentially asserting that there was prosecutorial
misconduct because the State did not provide him with a copy of his testimony from the
DSS family court hearings before noting that he had admitted his guilt at the plea hearing.
This claim is without merit. As already noted in response to Ground One, ‘ffhe Brady rule
does not apply if the evidence in question is available to the defendant from other sources;
" thus, when defense counéel could have discovered the evidence through reasonable
diligence, there is no Brady violation if the Government fails to produce it." U.S. v. Kelly,
35 F.3d 929, 937 (4th Cir. 1994)(internal quotations omitted). "[W]here evidence is equally

available to the accused, the obligation on the part of the State to furnish such evidence

to the accused is relieved.” Anderson v. Leeke, 271 S.C. 435, 439, 248 S.E.2d 120, 122
(1978). The statement in question was made by Petitioner at his DSS proceeding.
Clearly, Petitioner could have informed counsel of the statements, and if necessary,
counsel could have contacted the court reporter for the Family Court procéeding to obtain
a copy of the transcript of those procéedings.

To the extent Petitioner asserts that the statements made at the DSS proceeding

were not admissible because he was not represented by counsel, Petitioner’s claim is also
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without merit. See Tollett v. Henderson, 411 U.S. 258, 267, 93 S.Ct. 1602 (1973) (“when

a criminal defendant has solemnly admitted in open court that he is, in fact, guilty of the
offense with which he is charged [he may only attack the voluntary and intelligent character
of the plea, and] he may not thereafter raise independent claims relating to the deprivation

of constitutional rights that occurred prior to the entry of the plea”); United States v. Willis,

992 F.2d 489, 490 (4" Cir.1993); see also State v. Passaro, 350 S.C. 499, 567 S.E.2d 862,

866 (2002).
In all, Petitioner fails to show that he is entitied to federal habeas relief upon these

claims. As a result, Ground Two should be denied and dismissed.

‘Ground Three: Ineffective Assistance of Counsel - Issues 2., 1., and 4. - (Please see

PCR Order)(See also Memorandum Argument lli)

In addition to being procedurally barred and barred by the statute of limitations,
Petitioner’s claims of iﬁeffective assistance of counsel in Ground Three are without merit.
Petitioner fails to show that a state court made an unreasonable determination of the facts
in addressing these claims. Further, Petitioner fails to show that a state court

unreasonably applied federal law to these claims. Since Petitioner has not established that

" he is entitled to federal habeas relief upon these claims, Ground Three should be denied

and dismissed.

In Ground Three, Petitioner asserts four clairﬁs of ineffective assistance of counsel.
First, he argues that counsel was ineffective because counsel failed to investigate the
claims against Petitioner, counsel only met with Petitioner once, on the day of the plea
hearing; and counsel failed to make a Brady motion. Second, Petitionef contends counsel

was ineffective for not addressing the fact that Petitioner made two court appearances
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while under the influence of psychotropic medications. Third, Petitioner asserts counsel
was ineffective in failing to negotiate for a plea offer. The fourth claim, which is not listed
on the habeas petition but is contained in the brief attached to it, was that counsel was
ineffective for not advising him of his right to a direct appeal.

A. Trial Counsel was not ineffective for not investigating, making a Brady
motion, or meeting with Petitioner

In the first set of claims, Petitioner presents several arguments. First, he claims that
counsel failed to investigate the claims against Petitioner. In the brief attachéd to the
habeas petition, Petitioner also argues that counsel failed to review the rape kit and
clothing that was in possession of the Greenville County Sheriff's Department. According
to Petitioner, counsel could have become aware of the SLED report had he engaged in
further investigation into the whereabouts of the clothing and rape kit. Second, Petitioner
argues plea counsel only met with him once, on the day of the plea. Third, he contended
that counsel failed to file a Brady motion.

The PCR Court denied relief on the first argument in this set of claims, finding it was
without merit. (App. 113). The PCR Court did not make any findings of féct in addressing
this claim. Thus, Petitioner cannot show that this claim was based upon an unreasonable
determination of the facts.

Petitioner also cannot establish that the PCR Court's decision on this issue was an
unreasbnable application of federal law. Petitioner did not show that he was prejudiced
by any deficiency in his plea counsel’s investigation. Specifically, Petitioner did not present
any exculpatory evidence fhat would have been found had counsel engaged in a more

thorough investigation. At the PCR hearing, Petitioner did present nine exhibits. The first
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was his booking report. The second was the SLED lab report at issue in Ground One of
this first petition. The third exhibit was a medical request form completed by Petitioner
when he was being held by at the Greenville County Detention Center. The fourth exhibit
consisted of his medication records from the detention center. Petitioner’s fifth exhibit was
the letter he received from SLED in response to his request for test results in his case.
The sixth exhibit was the discovery disclosure letter sent by the s_oli_citor’s office to

Petitioner's plea counsel on January 18, 2005. The seventh exhibit included the property

~ and evidence records included in the State’s file. The eighth exhibit was Petitioner’s

Memorandum of Law in Support of his PCR Application. The ninth exhibit was the letter
Petitioner received from the South Carolina Court of Appeals indicating no appeal had
been filed in his case. In all, none of these exhibits show that Petitioner did not commit the
crimes to which he pled guilty. Thus, it was not unreasonable for the PCR Court to find
that Petitioner's claim was not meritorious. He had not established that counsel was
ineffective because he had not shown he was prejudiced by any deficiency of counsel.
Thus, this claim for relief should be denied and dismissed. | |

Petitioner's second contention in this set of claims, that counsel was ineffective in.
investigating by only meeting with Petitioner once before his guilty plea, was also found to
be without merit by the PCR Court. (App. 113). Petitioner cannot show that this decision
by the PCR Court was based upon an unreasonable determination of the facts. The PCR
Court did not 6utline any findings of fact in addressing this claim.

Further, Petitioner cannot show that the PCR Court unreasonably applied federal
law in addressing this claim. At the plea hearing, Petitioner told the plea court that he was
totally and completely satisfied with the representation of his attorney, and that his attorney
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had done everything that he thought was reasonably necessary to adequately prepare his
defense. (App. 11). Further, Petitioner informed the plea court that he had ample
opportunity to review the evidence the State had against him, and that he had no
complaints with respect to the charges he faced. (App. 11). “Absent clear and convincing

evidence to the contrary, [a petitioner] is bound by the representations he made during the

541

plea colloquy.” Burket v. Angelone, 208 F.3d 172, 191 (4th Cir. 2000); see Beck v.

Angelone, 261 F.3d 377, 396 (4th Cir. 2001)(same). Atthe PCR hearing, counsel testified
that Petitioner wanted to plead guilty, and that Petitioner never indicated that he wanted
to go to trial. (App. 80-2). Counsel also testified that when he spoke with Petitioner about
the incident, Petitioner maintained that something happened, but he was evasive about
any details. (App. 81-2). Counsel also noted that Petitioner never informed him about
being on psychiatric medication, and there was no indication by Petitioner's behavior that
he had any psychiatric problems. (See App. 81, 83). Petitioner presented no probative
testimony or evidence that would have been discovered by counsel had counsel met with
Petitioneron more than one occasion. While Petitioner asserted that further meetings with
counsel would have led céunsel to investigate into Petitioner’s mental state, Petitioner
presented no evidence to support this claim. Furthermore, Petitioner presented no
evidence that established he was incompetent to plead guilty at his plea hearing, or that
he was incompetent for his Family Court hearing. Since Petitioner did not present
evidence to support a finding that he was prejudiced by any deficiency of counsel in this
regard, the-PCR Court was not unreasonable in finding this claim of ineffective assisténce

of counsel was without merit. As a result, this claim should be denied and dismissed.
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Petitioner’s third assertion in this first claim is also without merit. Petitioner asserts
counsel was ineffective for not filing a Brady motion. This claim was arguably denied by
thle PCR Court. (See App. 113). The PCR Court issued no factual findings in addressing
this claim. Thﬁs, Petitioner cannot show that the PCR Court made an unreasonable
determination of the facts in addressing this claim.

Petitioner also cannot show that the PCR Court unreasonably épplied federal law
in dismissing this claim. First, Petitioner did not show that counsel' was deficient. At the
PCR hearing, counsel testified that he did not file a Brady motion because he knew the
solicitor on the case, and he called her, and the solicitor indicated she wo‘uld give him all
of the discovery. (App. 80). Counsel also indicated that the solicitor had an open file
policy, and he copied everything that was in the file for Petitioner's case. Id. In light of thé
fact that counsel had access and received everything that he would have received had he
filed a M/Rule 5 Motion, Petitioner cannot establish counsel was deficient in this
regard. Further, Petitioner fails to show that he was prejudiced by any error of counsel in
not filing a Brady motion. Specifically, Petitioner did not present any exculpafory evidence
at the PCR hearing that could have been obtained by counsel had counsel filed a Brady
motion in this case. The only new document presented at the PCR hearing was the SLED
report, which as explained in response to Ground One of this first petition, was neither

inculpatory nor exculpatory. As a result, Petitioner’s third assertion in his first claim in

Ground Three should be denied and dismissed. See Bassette v. Thompson, 915 F.2d 932

(4™ Cir. 1990)(petitioner's allegation that attorney did ineffective investigation does not

" support relief absent proffer of the supposed witness's favorable testimony); see Savino

v. Murray, 82 F.3d 593 (4™ Cir. 1996) (rejecting habeas claim that attorneys should have
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pursued intoxication defense where petitioner offered no proof his alleged cocaine usage

made him incapable of intent or deliberation); see also Bannister v. State, 333 S.C. 298,

303, 509 S.E.2d 807, 809 (1998).

B. Court Appearances/Psychotropic drugs

In his second assertion in this first claim in Ground Three, Petitioner contends
counsel was ineffective for not addressing the fact Petitioner rhade two court appearances
while under the influence of psychotropic medications. This claim is without merit. The
PCR Court denied relief on this claim, finding it was without merit. (App. 113). The PCR
Court did not make any findings of fact in addressing this claim. Thus, Petitione'_r cannot
show that this .claim was based upon an unreasonable determination of the facts. |

Petitioner also cannot establish that the PCR Court’s decision on this issue was an
unreasonable application of federal law. First, Petitioner failed-to establish in state court
he was under the influence of psychotropic drugs at the plea hearing. At the heariﬁg,
Petitioner indicated the only medication he had taken on the day of the hearing was for
hypertension. (App. 5-6). -Petitioner also indicated the only psychiatric treatment he had
received was through a Salvation Army rehabilitation program that he had graduated from
the year before the plea hearing. (App. 6-7). “Solemn declarations in open court carry a
strong presumption of verity. The subsequent presentation of conclusory allegations
unsupported by specifics is subject to summary dismissal,.as are contentions that in the

face of the record are wholly incredible.” Blackledge v. Allison, 431 U.S. 63, 74,97 S.Ct.

1621, 52 L.Ed.2d 136 (1977). Respondent submits the records Petitioner presented at the
PCR hearing did not conclusively establish he was under the influence of psychotropic

drugs on the day of his plea. Thus, this claim should be dismissed.
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Furthermore, counsel was not ineffective because Petitioner never informed him of

his psychiatric condition. See Funchess v. Wainwright, 772 F.2d 683, 689 (11" Cir. 1985)

(finding no ineffective assistance of counsel for failing to investigate past psychological
problems where defendant did not inform counsel of the past problem, and nothing during

representation indicated existence of a psychological problem); see Aalso Clanton v. Blair,

826 F.2d 1354, 1358 (4™ Cir. 1987). Atthe PCR hearing, counsel testified that Petitioner
never told him he was on any psychiatric medication. (App. 81). He further noted
Petitioner did not present any symptoms of having any psychiatric issues when he met with
Petitioner. 1d. Petitioner’s testimony also indicates he never told counsel he was on
psychiatfic medication. (See App. 61-2). Petitioner cannot show that counsel was
ineffective in not addressing Petitioner allegedly being under the influence of psychiatric
drugs. Thus, this claim should be denied and dismissed.

C. Negotiating Plea Offer

In his third claim in Ground Three, Petitioner asserts counsel was ineffective in
failing to negotiate for a plea offer. This claim is without merit. The PCR Court denied
relief on the argument in this set of claims, finding it was without merit. (App. 113). The
PCR Court did not make ény findings of fact in addressing this claim. Thus, Petitioner
cannot show that this claim was based upon an unreasonable determination of the facts.

Petitioner also cannot eétablish that the PCR Court's decision on this issue was an
unreasonable 'application of federal law. Even if counsel was deficient, Petitioner failed to
present any evidence that he was prejudiced by any error of counsel in this regard: As
already noted, with guilty pleas, “in order to satisfy the “prejudice” requirement, the
defendant must show that there is a reasonable probability that, but for counsel's errors,
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he would not have pleaded guilty and would have insisted on going to trial.” _H|_II supra. v.
Lockhart. This claim clearly indicates Petitioner would have still pled guilty had counsel
‘negotiated a plea offer. He only complains that he would have received a better sentence.

Thus, Petitioner has not established he was prejudiced in this regard. Hooper v.

Garraghty, 845 F.2d 471 (4™ Cir.1988); see Fields v. Attorney General of State of Md., 956
F.2d 1290, 1297-98 (4" Cir.1992) (finding no prejudice when argument was counsel was
ineffective and petitioner he would have pled to a different plea bargain and received a

more favorable sentence with competent counsel); see also Craker v. McCotter, 805 F.2d

538, 542 (5" Cir.1986). As-a result, this claim for relief should be denied and dismissed.*?
D. Failure to Advise Regarding Right to Direct Appeai
In his memorandum, Petitioner asserts that plea counsel was ineffective for not
advising him of his right to appeal the guilty plea. The PCR Court denied relief upon this
claim. The PCR Court denied relief on this claim, finding it was without merit. (App. 113).
The PCR Court did not make any findings of fact in addressing this claim. Thus, Petitioner
cannot show that this claim was based upon an unreasonable determination of the facts.
Petitioner also cannot establish that the PCR Court’s decision on this issue was an

unreasonable application of federal law. “[Clounsel has a constitutionally imposed duty to

2petitioner also presented no probative evidence at the PCR hearing of what an
attempt at plea negotiations would have garnered. At best, Petitioner presented
information to the PCR Court that the State had mentioned a cap on his sentence. In
agreement with the statements made in the letters, the State did recommend that
Petitioner's sentences be served concurrently. (App. 12). Petitioner did receive a
concurrent sentence. (App. 13). There was no testimony or evidence presented at trial
to indicate what cap the State would have considered. Since Petitioner did not present
any evidence establishing what would have resulted had plea negotiations taken place,
Petitioner fails to show that he was prejudiced.
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consult with the defendant about an appeal when there is reason to think either (1) that a
rational defendant would want to appeal (for examble, because there are nonfrivolous
grounds for appeal), or (2) that this particular defendant reasonably demonstrated to

counsel that he was interested in appealing.” Roe v. Flores-Ortega, 528 U.S. 470, 480,

120 S.Ct. 1029, 1036 (2000).

Although not determinative, a highly relevant factor in this inquiry will be

whether the conviction follows a trial or a guilty plea, both because a guilty

plea reduces the scope of potentially appealable issues and because such

a plea may indicate that the defendant seeks an end to judicial proceedings.

Even in cases when the defendant pleads guilty, the court must consider

such factors as whether the defendant received the sentence bargained for

as part of the plea and whether the plea expressly reserved or waived some

or all appeal rights. Only by considering all relevant factors in a given case

can a court properly determine whether a rational defendant would have

desired an appeal or that the particular defendant sufficiently demonstrated

to counsel an interest in an appeal. ‘

Id. "‘[T]o show prejudice in these circumstances, a defendant must demonstrate that there
is a reasonable probability that, but for counsel's deficient failure tb consult with him about
an appeal, he would have timely appealed.” |d. at 483, 120 S.Ct. at 1038.

Here, Petitioner cannot show that counsel was deficient in this regard. Under the
facts of this case, counsel did not have a duty to consult with Petitioner about an appeal.
First, there was no reason to think Petitioner would want to file an appeal in this case.
Pétitioner'pled guilty to the charges. The record of the plea hearing does not indicate there

were any nonfrivolous issues preserved for appeal. The record indicates Petitioner’s plea

was knowingly and voluntarily made under Boykin v. Alabama, 395 U.S. 238(1969). in

Boykin, the United States Subreme Court held that before a court can accept a guilty plea,

a defendant must be advised of the constitutional rights he is waiving. Id. Specifically, a

defendant must be aware of the privilege against self-incrimination, the right to a jury trial,
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and the right to confront one's accusers. lg_ The record clearly reflects that Petitioner’s
plea was knowingly, voluntarily, and intelligently made. He was advised of those rights by
the plea court. (App. 10). Petitioner was also advised of the charges against him, and the
maximum sentences for each offense. (App. 7-8). Petitioner’s sentences were within the
maximum sentences allowed under South Carolina law.” See S.C. Code Ann. § 16-3-
652(2)(1985)(CSC first degree punishable by sentence of no more than thirty years); S.C.
Code Ann. § 16-3-655(1)(1985) (defining CSC first degree with a minor); S.C. Code Ann.

§ 16-15-140 (Supp. 2001)(defining lewd act with a minor; punishable by sentence of fifteen

years); see State v. Outlaw, 304 S.C. 347, 250,404 S.E.2d 516, 517-18 (S.C.Ct.App.1991)
(finding sentence for CSC with a minor second degree was proper; while statute for CSC

with a minor second degree did not provide a sentencing range, the statute for CSC

second degree did) rev'd on other grounds, 307 S.C. 177, 414 S.E.2d 147 (1992). .

Petitioner was sentenced to the terms of the recommendation offered by the solicitor. (See
App. 12-3). Since Petitioner waived all of the non-jurisdictional claims with the exception
of ineffective assistance of defense counsel and the voluntariness of the plea, there were

no non-frivolous issues to raise on appeal in this case. Johnson v. Catoe, 336 S.C. 357-

58, 520 S.E.2d 617, 619 (1999). Petitioner also did not show that he indicated to plea
counsel that he wanted to file an appeal. Petitioner acknowledged that he did not do so
because he was unaware that he could appeal at the time. (App. 45-6). Since Petitioner
did not establish that counsel had a duty to consult with him regarding his right to appeal

in this case, Petitioner did not establish counsel was deficient in this regard.

133.C. Code Ann. § 16-3-655 has been amended several times since Petitioner’s
guilty plea.
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Petitioner failed to e.stablish he was prejudiced by counsel’s failure to cc;nsult with
him regarding an appeal. Had counsel consulted with Petitioner and informed Petitioner
that there were no non-frivolous matters to appeal, and that he had waived nearly all claims
by pleading guilty, Respondent submits Petitioner would not have requested counsel file
a direct appeal to his guilty plea. Petitioner presented no testimony or evidence to show
he would have otherwise requested an appeal had he been consulted. Since Petitioner
has not established counsel was deficient or that he was prejudiced, he cannot show that
the PCR Court’s denial of relief upon this claim was contrary to federal law as established
by the United States Supreme Court. As a result, this claim for relief should be denied and
dismissed.

Ground Four: Ineffective Assistance of Counsel - Issues 3. and 5. (Please see PCR

‘Order)(See also Memorandum Argument lll)

Some of Petitioner’s claims in Ground Four are procedurally barred. Further, all of
his claims are barred by the statute of limitations. In addition, Petitioner's claimé shbuld
be denied and dismissed. becéuse they are _without merit. Petitioner fails to show that a
state court made an unreasonable determination of the facts in addressing either of the two
claims of ineffective assistance of counsel. Petitioner alsd fails to show that a state court
unreasonably applied federal law to either of these claims. Since Petitionér has not
established that he is entitled to federal habeas relief upon these claims, Ground Four
should be dismissed. |

In Ground Four, Petitioner asserts two claims of ineffective assistance of counsel.
First, he claims that defense counsel was ineffective because he failed to present any

mitigating evidence at Petitioner’s plea hearing. He specifically asserts that counsel should
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have made the plea court aware of the fact Petitioner was required to submit to a
psychological exam pursuant to two Family Court Orders. Petitioner's second claim is that
defense counsel was inefféctive for failing to advise Petitioner to plead guilty despite a lack
of evidence against him.

Petitioner is ﬁot entitled to federal habeas relief upon his first claim. As already
noted, this claim is procedurally barred. Furthef, Petitioner cannot show that the PCR
Court unreasonably -applie,d federal law or made an unreasonable determination of the
facts in addressing this claim. The PCR Court found this claim was without merit. (App.
113). In doing so, the PCR Court made no speciﬁc findings of fact. Thus, Petitioner
cannot show the PCR Court’s decision was based upon an unreasonable determination
of the facts.

The PCR Court's dismissal of this claim was not an unreasonable application of
federal law. In essence, the PCR Court found that Petitioner had not met his burden of
showing that counsel was deﬁcient and that he was prejudiced as a result. Petitioner did
not meet his burden in his PCR action. First, the Family Court Orders to which Petitioner
refers were never admitted into evidence at the PCR hearing. Had they been introduced
at the plea hearing, Resp-ondent submits- they would not have been mitigating. The
Treatment Plans specifically instructed Petitioner to contact the specified doctor to
schedule an appointment for a psychological evaluation within 15 days or upon Petitioner’s
release from the detention center, whichever occurs ﬁl;st. (Docket Entry #1-2, page 31,
33). Petitioner did not present any evidence or testimony at the PCR hearing that he
attempted to contact the doctor specified by the Family Court. Thus, ahy failure to obtain

a psychiatric evaluation based upon the Family Court Orders clearly lies with Petitioner.
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Further, Petitioner never presented any diagnosis from a mental health professional that
indicated he was suffering from a psychiatric condition. Even the medication records
presented at the evidentiary hearing indicated a diagnosis was not specified. As a result,
Petitioner never established he was suffering from a psychiatric condition that could have
been preseﬁted as mitigation at his plea hearing. Respondent submits it would not have
been mitigating for the plea court to hear that he did not comply with the Family Court’s
directives, which were provided to Petitioner on two separate occasions. The PCR Court
was well within reason to find counsel was not deficient in this regard . Also, Petitioner
failed to establish he was prejudiced because he did not present credible evidence he
suffered from a psychiatric condition when he committed the crimes. Finally, Petitioner
also fails to establish he was prejudiced because he does not contend that he would not
have pled guilty but for counsel’s alleged failure to present mitigating evidence. As a
result, this claim in Ground Four should be denied and dismissed.

In addition to bé_ing' procedurally barred and barred by the statute of limitations,
Petitioner's second claim for relief in Ground Four is without merit. In the second claim,
Petitioner asserts that plea counsel was ineffective because he provided inadequate
advice. Specifically, heAasserts counsel advised hirﬁ to plead guilty even though there was
a Iack of evidence against Petitioner. The PCR Court found this claim was without merit.
In doing so, the PCR Court hade no specific findings of fact. Thus, Petitioner cannot show -
the PCR Court’s decision was based upon an unreasonable determination of the facts.

The PCR Court’s dismissal of this claim was not an unreasonable appiication‘of
federal law. In essence, t.he PCR Court found that Petitioner had not met his burden of
showing counsel was deficient and he was prejudiced as a result. Petitioner did not meet

N
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his burden in his PCR action. First, Petitioner did not establish counsel was deficient.
Respondent submits there .was evidence of Petitioner’s guilt. 1t appears from the records
and the discovery provided to plea counsel that the State could have presented the
testimony of the victims and evidence to corroborate the CSC victim’s version of the
events. (See App. 12, 88—9;‘At.tachment No. 17 at pgs  23-28). Contrary to Petitioner's
assertions, the results of the SLED testing of th-e sexual assault collection kit conductéd
on the CSC victim were not fatal to the State’s case. As noted in response to Ground One,
the test resuits did not excﬁlpate Petitioner from guilt. Furthermore, the State likely couid
have used statements made by Petitioner in his F.amily Court proceedings. In éll,
Petitioner failed to show that counsel was deficient becauée there waé sufficient evidence
to support his conviction. -
Petitioner also fails to show that he was prejudiced. Respondent submits Petitioner
did not establish it was counsel’s advice that led him to plead guilty. Counsel testified that
Petitioner indicated something did happen, and that he wanted to plead guilty from the
beginning. (See App. 80-1). Counsel also stated that Petitioner “never said he wanted to
| go to trial.” (App. 81). While Petitioner testified counse! failed to complete a litany of tasks
that he considered to be necessary, he never asserted that he pled guilty because counsel
told him to plead guilty. In all, Petitioner did not meet his burden of establishing that bﬁt
for counsel's alleged error, he would not have pled guilty. As a result, this claim for relief

should be denied and dismissed.
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Second Habeas Petition

Ground One: Prosecutorial Misconduct at the Certiorari Level - deliberate
obstruction in the true preparation of the Record on Appeal (Appendix)

Petitioner’s claims in Ground One are procedurally barred and barred by the statute
of limitations. Petitioner’s claims are also not cognizable claims for federal habeas relief.
In Ground One, Petitioner asserts claims of prosecutc\arial misconduct that allegedly
occurred in his post-conviction relief action. Specifically, he complains that exhibits
entered into evidence at his PCR hearing were not included in the Appendix to the State’s
Petition for Writ of Certiorari. The Fourth Circuit has held that alleged inﬁrmitiés in a state

post-conviction action are not matters that may be addressed in federal habeas actions.

~ Bryant v. Maryland, 848 F.2d 492, 493 (4th Cir. 1988). The federal role in reviewing an

application for habeas.corpus is limited to evaluating what occurred in the state or federal
proceedings that actually led to the petitioner’s conviction; what occurred in the Petitioner’s
collateral proceeding does not enter into the habeas_calculatidns. 28 U.S.C. 2254(i),

Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004). Since the claims in this ground

stem solely from Petitioner’s PCR appeal, Ground One should be dismissed because it is
not a cognizable claim.

Ground Two: Ineffective Appellate Counsel - (See Memorandum) - Failure to provide
no more than a “less than perfunctory” representation/investigation.

Petitioner’s claim in Ground Two is procedurally barred and barred by the statute
of limitations. Further, Petitioner fails to state a claim upon which federal habeas relief can
be granted. In Ground Two, Petitioner asserts that appellate counsel in his PCR appeal

was ineffective. The Fourth Circuit has held that alleged infirmities in a state
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post-conviction action are not matters that may be addressed in federal habeas actions.

Bryant v. Maryland, 848 F.2d 492, 493 (4th Cir. 1988). The federal role in reviewing an

application for habeas corpus is limited to evaluating what occurred in the state or federal
proceedings that actually led to the petitioner's conviction; what occurred in the Petitioner’s
collateral proceeding does not enter into the habeas calculations. 28 U.S.C. 2254(i);

Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004). Any claim agaihst' trial or

appellate counsel in his state PCR actions fails to state a claim upon which relief may be
granted, and Respondent is entitled to dismissal or in the alternative summary judgment
on this issue. Rule 12(b), F.R.C.P.

Ground Three: Misinterpretation of the Record on Appeal (Appendix) resulting in
“reversal” of the PCR Order granting relief. (See Memorandum)

In addition to being procedurally barred and barred by the statute of limitations,
Petitioner's claim in Ground Three is without merit. Petitioner’s claims that there were
errors in the South Carolina Supreme Court’s factual statements in the opinion reversing
the PCR Court’s grant of relief are not supported by the record.

Petitioner asserts there were several misstatements of fact in the South Carolina
Supreme Court’s Opinion. First, he asserts the South Carolina Supreme Court's statement
in the procedural and factual history about the DSS proceedings was not substantiated in
the Record on Appeal or Appendix.** This claim is without merit because th.e statement

was substantiated by testimony at the plea hearing. Prior to the statement challenged by

14 The specific statement in the opinion was “[sJubsequently, a family court
proceeding brought by the Department of Social Services was conducted wherein
Respondent admitted to the allegations. As a result, a treatment plan was put into effect
to address Respondent's conduct.” : '
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Petitioner, the Supreme Court noted “[a]fter [Petitioner's] nine-year-old stepdéughter
disclosed to her mother that [Petitioner] had sexually abused her in July 2004, Mother
confronted [Petitioner] aboﬁt the allegations. During this confrontation, it was revealed that
[Petitioner]'s two other stepdaughters, ages eleven and twelve years old, had also been
sexually abused by [Petitioner].” These statements are clearly supported by the recitation
of the facts presented at the plea hearing by the solicitor. (App. 11-12). At the plea
hearing, Petitioner admitted those statements were true. (App. 12). Thus, the statements
in the South Carolina Supreme Court’s opinion regarding the actions that led to the Family
Court proceeding and his statements at the Family Court were substantiated by Petitioner.
Both Petitioner and plea counsel testified a treatment plan was submitted by the Family
Court. (App. 66-7; 85). Thus, there was support in the record for this finding by Supreme
Court.

Petitioner is correct that the Supreme Court incorrectly states that he had not taken
any medication within the twenty-four hour period before the plea. At the plea hearing,
Petitioner admitted to taking medication for hypertension, and he indicated to the plea court
that he felt fine. (App. 6). However, Petitioner's assertion that the Supreme Court’s
statement that he did not elaborate on his treatment is not supported by the record.
Petitioner did state at the plea hearing that he graduated from a Salvation Army
rehabiliiation program. (App. 6-7). He did not provide any other information about'Why he
sought treatment, or what the treatment involved. (See App. 7). Thus, he cannot show
that the Supreme Court was unreasonable in stating that he did not elaborate oh the
treatment. Since the issue before the South Carolina Supreme Court was whether
Petitioner would not have pled guilty if counsel had explained the definition of “sexual
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battery,” Respondent submits Petitioner cannot show the error in the procedural/factual
history in the opinion resulted in the reversal of the PCR Court’s Order. Petitiqner’s
statement about his medication was not relevant to the Supreme Court’s decision.
Petitioner next complains about a statement made by the Supreme Court regarding
his PCR testimony. The sfatement was “[d]espite the State's assertion that Respondent
admitted to committing a sexual battery during the family court proceeding, Respondent
testified he could not recall such an admission.” This was supported by Petitioner's PCR
testimony. (App. 66-7). Similarly, Petitioner's complaint about the Su‘preme Couﬁ’s
recitation of counsel’s testimony regarding his decision not to file discovery requests and
the contents of the discovery he obtained. This portion of the Supreme Court’s opinion is
supported by the testimony by plea counsel at fhe PCR hearihg. (App. 79-82; 86-90). In
all, Respondent submits that Petitioner has not shown the Supreme Court's ruling in the
PCR appeal was the result of an unreasonable determination of the facts. With the
exception of the Supfeme Court’s fiﬁding that Petitioner stated he had not taken any drugs
within the past 24 hours, the Supreme Court’s recitation of the facts and procedural history
was supported by the plea and PCR transcripts. Thus, he is not entitled to relief upon this
claim. |
To the extent Petitioner asserts the South Carolina Supreme Court Opinion did not
take into account his Merﬁorandum of Law in Support of PCR Application, Respondent
submits this claim is without merit. While the exhibits to the PCR evidentiary hearing

should have been included in the Appendix to the State’s Petition for Writ of Certiorari,"

1Rule 243(f), SCACR (“The Appendix shall contain: (1) the entire lower court
record. . .”).
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Petitioner cannot show that he was prejudiced by the fact the Memorandum of Law was
not included in his appeaI.A The issue on appeal was whether Petitioner was entitled to
relief due to ineffective assistance of counsel for failure to explain the definition of “sexual
battery.” This issue was not addressed by Petitioner in the Memoranduh of Law in
Support of PCR Application. Since Petitioner did not file a cross-appeal to raise any of the
issues addressed by the Memorandum, the Memorandum was not relevant to any issue
presented to the South Carolina Supreme Court. As a result, this claifn should be denied _'
and dismissed.

Ground Four: Due Process violation - Denial of right to present case under “pro se”
status by the Chief Justice of the S.C. Supreme Court.

In addition to being barred by the statute of limitations, Petitioner’s claim in Ground
Four is not a claim upoh which federal habeas relief can be granted. The Sixth
Amendment guarantees a defendant in a state criminal trial both a right to counsel and a

right of self-representation. Faretta v. California, 422 U.S. 806, 806, 819-20 (19_75). The

constitutional right to counsel attaches at trial. Pennsylvania v. Finley, 481 U.S. 551, 555

(1987); Hill v. Jones, 81 F.3d 1015, 1024 (11" Cir.2004). However; Petitioner had no right

to represent himself in his PCR appeal. See Martinez v. Court of Appeal of California,

Fourth Appellate Dist., 528 U.S. 152, 163-164, 120 S.Ct. 684, 692 (2000) (recognizing

there is no federal constitutional right to self-represéntation in direct appeal); Coleman v.

Thompson, 501 U.S. 722, 755 (1991)(a defendant possesses no corresponding Sixth

Amendment right to counsel in a post-conviction collateral proceeding); Finley, 481 u.s.

at 555(same). Further, as with Petitioner’s claims in Ground One and Two, Petitioner’s

claim is not cognizable because it is an allegation of error in the collateral action, and not
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an allegation of error in the criminal action. The Fourth Circuit has held that alleged
infirmities in a state post-convibtion action are not matters that may be addressed in federal

habeas actions. Bryantv. Maryland, 848 F.2d 492, 493 (4th Cir. 1988). The federal role

in reviewing an application for habeas corpus is limited to evaluating what occurred in the
state or federal proceedings that actually led to the petitioner’s conviction; what occurred
in the Petitioner’s collateral proceeding does not enter into the habeas calculations. 28

U.S.C. 2254(i); Lawrence v. Branker, 517 F.3d 700, 717 (4" Cir. 2008)(“[E]ven where thére

is some error in state post-conviction proceedings, a petitioner is not entitled to federal
habeas relief because the assignment of error relating to those post-conviction
proceedings represents an attack on a proceeding collateral to detention and not to the

detention itself.”); Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004).

Third Habeas Petition

Ground One: 14th Amendment due process violation of Brady. “No Releif”’ at PCR
failure to disclose DNA (Sled results) or toxicology report. (See Memorandum)

In addition to being barred by the statute of limitations and procedurally barred,
Petitioner's claims in Ground One should be dismissed because they are without merit.
These claims are essentially the same claims raised by Petitioner in Ground One of his first
habeas petition. Thus, for the reasons stated in response to Ground One of the first
habeas petition, Respondent submits the claims in this Ground One should be denied and

dismissed.

Page 66 of 72

557



558

Ground Two: Misconduct/abuse of descretion/use of “alleged admission” from
Family Court by the Applicant without counsel-, (See Memorandum); not in
discovery. '

In addition to being barred by the statute of limitations and procedurally barred,
Petitioner's claims in Ground Two should be dismissed because they are without merit.
These claims are essentially the same claims raised by Petitioner in Ground Two qf his first
habeas petition. Thus, fof the reasons stated in response to Ground Two of the first
habeas petition, Respondent_ submits the claims in this Ground Two should be denied and
dismissed.

To the éxtent Petitioner further argues that the statement made by the solicitor at
the plea hearing may have been false, Respondent submits that Petitioner has failed to
show that he is entitled to relief upon that claim. Petitioner never presented any evidence
to support this claim in state court.

A state "denies a defendant due process by knowingly offering or failing to correct

false testimony." Basden v. Lee, 290 F.3d 602, 614 (4th Cir.2002) (citing Napue v. llinois,

360 U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959)). A “prosecutor's deliberate
deception of a court and jurors by the presentation of known false evidence is incompatible

with rudimentary de-mands of justice.” Giglio v. U.S., 405 U.S. 150, 153 (1972) (quoted in .

Riddle v. Ozmint, 369 S.C. 39, 631 S.E.2d 70 (2006)). A claim along these lines requires
a showing of the falsity and materiality of testimony and the prosecutor’s knowledge of its

falsity. See also Basden,-290 F.3d at 614, Furthermore, "[a] Napue claim requires a

showing of the falsity and materiality of testimony." 1d. False testimony is "material" when

"there is any reasonable likelihood that the false testimony could have affected the
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judgment of the jury." Boyd v. French, 147 F.3d 319, 329-30 (4th Cir.1998) (quoting Kyles

v. Whitley, 514 U.S. 419, 433, 115 S.Ct. 15655, 131 L.Ed.2d 490 (1995)).

However, “mere inconsistencies in testimony by government
witnesses do not establish the government's knowing use of
false testimony.” Id. Rather, “the alleged perjured testimony
must bear a direct relationship to the defendant's guilt or
innocence.” Id. Finally, when a defendant alleges that the
prosecution used perjured testimony, we must inquire into
whetherthe defendant had adequate opportunity to expose the
alleged perjury on cross-examination.

Simental v. Matrisciano, 363 F.3d 607, 615 (7th Cir.2004) (quoting Unitéd States v.

Saadeh, 61 F.3d 510, 523 (7th Cir.1995).

Petitioner presented no evidence to support his assertion that the statement made
by the solicitor was not true. “Solemn declarations in open court carry a strong
presumption of verity. The subsequent presentation of conclusory allegations unsupported
by specifics is subject to s‘ummary dismissal, as are contentions that in thé face of the

record are wholly incredible.” Blackledge v. Allison, 431 U.S. 63, 74, 97 S.Ct. 1621, 52

L.Ed.2d 136 (1977). “Absent clear and convincing evidence to the contrary, [petitioner] is

bound by the representations made during his plea colloquy.” Beck v. Angelone, 261 F.3d
377, 396 (4th Cir.2001)(internal quotations and citations omitted). A defendant who has
entered a valid guilty plea has admitted his guilt and cannot challenge the sufficiency of the

evidence presented as a factual basis for his guilty plea. United States v. Willis, 992 F.2d

489, 490-91 (4™ Cir.1993). Petitioner stated at the plea hearing that the solicitor's
representation that he had admitted his guiit in the DSS Family Courf proceedings was
true. (App. 12). Petitioner presented no clear and convincing evidence at the PCR hearing

the statements were not true. At best, Petitioner indicated he did not recall what he said
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atthe DSS proceedings. (App. 77). Thus, Petitioner could not meet his burden of showing
the statement made by the solicitor at the plea hearing was false. As a result, this claim
should be denied and dismissed.

Ground Three: The PCR Judge erred in granting relief based upon “one issue” of
l.A.C., (See Memorandum), Abuse of descretion.

In addition to being procedurally barred and barred by the statute of limitations,
Petitioner’s claims in Grouﬁd Three are without merit. Petitioner fails to show that a state
court made an unreasonable determination of the facts in addressing these claims.
Further, Petitioner fails to show that a state court unreasonably applied federal law to these
claims. Since Petitioner has not established that he is entitled to federal habeas relief
upon these claims, Ground Three should be denied and dismissed.

A. Ineffective assistance -of counsel for failing to (pled under influence of’
psychotropic drugs).

For the reasons stated in Section B in response to Petitioner's claims in Ground
Three in the first habeas petition, Respondent submits this claim for relief should be denied
and dismissed.

B. Ineffective assistance of counsel for failing to request mandatory psychological
evaluation

This claim is without merit. Petitioner failed to present any evidence at the post-
conviction relief hearing that established plea counsel represented Petitioner in the Family
Court action. There was no order from the plea court fhat required Petitioner to submit to
a psychological evaluation. The treatment plans Petitioner sttached to his petitions clearly
reflect a Family Court instruction that Petitioner was responsiblé for contacting the doctor

and setting an appointment for a psychological evaluation. As noted Section B in response
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to Ground Three of the first habeas petition, plea counsel indicated that he had no basis
for thinking that Petitioner suffered from any psychiatric problems. Thus, Petitioner did not
establish counsel was deficient in this regard. Furthermore, Petitioner has not established
he was prejudiced. He did not present the results of any psychological evaluation at his
PCR hearing. While he presented documentation for medication he was prescribéd, those
records indicated that no diagnosis was specified in Petitioner’s case. Petitioner did not
establish what the results of a psychological evaluation would have been. Thus, Petitioner

could not establish that he would not have pled guilty but for counsel’s failure to seek a

psychological evaluation in Petitioner's case. See Bassette v. Thompson, 915 F.2d 932
(4™ Cir. 1990)(petitioner's allegation that attorney did ineffective investigation does not
support relief absent proffer of the supposed witness's favorable testimony); see §a_Vin_o
v. Murray, 82 F.3d 593 (4™ Cir. 1996) (rejecting habeas claim that attorneys should have
pursued intoxication defense where petitioner offered no proof his alleged cocaine usage

made him incapable of intent or deliberation); see also Bannister v. State, 333 S.C. 298,

303, 509 S.E.2d 807, 809 (1998).

C. Ineffective assistance of counsel for failing to present SLED results to Petitioner
before advising about guilty plea.

Respondént submits this claim overlaps with Petitioner's second claim in Ground
Four of the first habeas petition. In this claim, it appears Petitioner argues pleav counsel
failed to advise him about the SLED results, which did not connect Petitioner to the tested
materials. This is part of Petitioner’s claim in the second claim in Ground Four of the first
habeas petition, in which he claims counsel was ineffective for not advising him of the lack

of evidence against him. Thus, for the reasons stated in response to the second claim in
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Ground Four of the first habeas petition, Respondent submits this claim for relief should
be denied and dismissed.

D. Ineffective assistance of counsel for failing to negotiate plea offer with State for
“a cap” on “active time.”

Respondent submits this claim is the same claim raised by Petitioner in his third
claim in Ground Three of the first habeas petition. Thus, for the reasons stated in
resbonse to the third claim in Ground Three of that petition, Respondent submits this claim
for relief should be denied and dismissed.

E. Ineffective assistance of counsel for failing to advise about right to file a direct
appeal. '

In the discussion in the memorandum filed in connection with this Ground, Petitioner
asserts plea counsel was ineffective for not consulting with him about filing a direct appéal
to his guilty plea. Respondent submits that for the reasons stated in response to Section
D to Ground Three of the first habeas petition, this claim for relief should be denied and
dismissed.

IX. CONCLUSION

Each and every allegation contained within the Petition which was not previously
either expressly admitted, qualified, or explained is hereby denied.

WHEREFORE, having made Return, Réspondentsubmits there is no genuine issue
of material fact ahd that the State is entitled to prevail as a matter of law. Thus,
Resbondent respectfully requests that this Court grant its motion for summary judgment

and dismiss the action.
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Terrence Dimingo Terry, #307935, ) C/A No. 6:10-2006-JFA-KFM

)
)

Petitioner, )
) AMENDED RETURN AND
v. ' ) MEMORANDUM OF LAW IN
' ) SUPPORT OF MOTION FOR
Mr. Leroy Cartledge, Warden of ) SUMMARY JUDGMENT
McCormick Correctional Institution,

Respondent.

Comes now.Respond.ent, above named, by and through the Attorney General of South
Carolina, and pursuant to Rule 15(a)(2), Fed. R. Civ.P., hereby requests leave to amend its Return
filed on December 10, 2010 (Entry #42).! Respondent asserts that there are no genuine issues of
material fact. Respondent is entitléd to summary jud_gmeﬁt as a matter of law. This habeas action
is barred by the statute of lim,itationsA. If this Court finds this action is not barred by the statute of
limitations, Respondent submits the action constitutes a mixed petition because Petitioner may still
seek appellate review upon some of his post-conviction relief claims by utilizing the post-conviction
relief procedures outlined by Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Thus, this

habeas action should be dismissed without prejudice so that Petitioner can exhaust his remaining

'Petitioner initially filed three separate habeas petitions. The first consisted of four grounds with at
least thirteen claims. Attached to it was a thirty-seven page handwritten brief in support of the
petition. The second petition consisted of four grounds with at least ten individual claims. Attached
to it was a fifty page handwritten brief in support of the petition. The third habeas petition asserted
three grounds. Attached to it was a forty page handwritten brief in support of the petition. By Order
of this Court filed September 20, 2010, all three habeas petitions were combined into this action.
(Entry #13).
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state remedy. Finally, Petitioner’s claims in this habeas action are subject to procedural bars and are
without merit. In support of this Motion, Respondent would show this Court the following:
I. PROCEDURAL HISTORY

Petitioner is currently confined. at the McComick Correctional Institution in the South
Carolina Department of Correc.tions pursuant to orders of commitment from the Clerk of Greenville
County. Petitioner was indicted by the Greenville County Grand Jury during the February 2005
Term of the Court of General Sessions for two counts of Lewd Act Upon a Child (2005-GS-23-1157,
2005-GS-23-1 15.8), and one count of Criminal Sexual Conduct with a Minor, First Degree (2005-
GS-23-1274). (App. 127-28, 130-31, 133-34). Petitioner was represented by. Ernest Hamilton,
Esquire. (App. 1-16). The State was represented by Assistant Solicitor John Newkirk, Esquire, of
the Sixteenth Judicial Circuit.- Id. On March 8, 2005, Petitioner waived his right to a trial by a jury
and pled guilty to all of the charges. Id. The Honorable Edward W. Miller, Circuit Court Judge,
sentenced Petitioner to twenty years confinement on the criminal sexual conduct with a minor
conviction, fifteen years confinement for each of the Lewd Acts with a Minor convictions, all to be
served concurrently. (App. 13).

| Facts’

On July 4, 2004, Petitioner put hair grease on his penis and on his nine-year-old

stepdaughter’s vagina. (App. 12). He then attempted to have sexual intercourse with her. (App. 12).

When he was unable to do so, he penetrated her vagina with her finger and her anus with his penis.

(App. 12). In May and June of 2004, Petitioner committed lewd acts on his two other step-

2These are the facts as stated by the solicitor at the plea hearing. (App. 12). Petitioner agreed to
these facts. (App. 12).
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daughters.® (App. 12). Speéiﬁcally, he kissed them on the mouth; rubbed their breasts, vaginal
areas, and buttocks; and rubbed his body against their bodies. (App. 12). The nine year old disclosed
the abuse to her mother. (App. 12). Her mother then confronted Petitioner about the allegations.
(App. 12). Subsequently, Petitioner admitted his guilt at a family court proce_:eding brought by the
Department of Social Services. ‘(App. 12).
There Was No Direct Appeal
PCR Action

Petitioner filed an Application for Post-Conviction Relief on November 11, 2005 (2005-CP-
23-7327), prosecutorial misconduct, ineffective assistance of counsel, and the court lacked subject
matter jurisdiction. (App. 17-24). Speciﬁcally, Petitioner asserted the solicitor prosecuted him
without disclosure of a valid DNA analysis report or certified chdin of custody; counsel was
ineffective because he failed to advise client of right to a direct appeal and failed to investigate into
Petitioner’s case; and the court lacked subject matter jurisdiction because of the evidence presented
to the grand jury, and the failure to provide petitioner with a preliminary hearing, violating state and
federal constitutional rights, due process and equal protection under the law. (Apb. 19). The State
filed its Return on June 6, 2006. (App. 25-8). Through PCR counsel, Petitioner subsequently filed
an Amended Application on February 5, 2007. (App. 29-30). In the Amended Application,
Petitioner asserted there was a 4vi01ation of due process guarantees of the State and U.S. Constitutions
in that Petitioner’s plea was no knowingly, voluntarily, and intelligently made. (App. 29).
Specifically, the record of his guilty plea shoWed that Petitioner was not made aware of the nature _

and crucial elements of the charge against him. Id. This was especially problematic because

*One was cleven years old. The other was twelve years old. (App. 12).
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Petitioner was under the influence of prescribed mental health medications that affected his ability
to comprehend what he was doing. (App. 29-30). The Judg¢ also failed to inform Petitioner of his
right to appeal. (App. 30).

A hearing in this action was held on March 1, 2007 before the Honorable Michael G Nettles,
Circuit Court Judge. (App. 31-108). Petitioner was present, and he was represented by Susannah
C. Ross, Esquire. Id. Assistaﬁt Attormney General Karen C. Ratigan, Esquire represented the State.
Id. The PCR Court filed its Order on April 11; 2007. (App. 109-16).

Inits Ofder, the PCR court noted Petitioner alleged that the solicitor engaged in prosecutorial
misconduct by not providing the SLED lab report for the rape kit analysis pursuant to Brady and
Rule 5 of the South Carolina Rules of Criminal Procedure, failing to submit a pair of underpants and
shorts in evidence for forensic testing, and stating during the guilty plea that Petitioner admitted guilt
in Family Court when the alleged admission was only as to the finding sexual abuse not sexual
battery and was not provided in discovery. (App. 110-11). The PCR Court found that the aliegations
- of prosecutorial misconduct were without merit. (App. 111). Petitioner submitted as an exhibit the
SLED lab report for the rape kit analysis which was dated March 2, 2005. (App. 111). It showed
no sperm or semen found and was neither exculpatory nor incrimiﬁating. Id. Petitioner pled guilty
March 8, 2005..Id. No evidence was presented as to whether the solicitor had received the report
prior to the guilty plea. Id. However, the report was present in the solicitor's file over one year later
when the file was subpoenaed by Petitioner. 1d. Petitioner and Mr. Hamilton testified that they did
not know of the report at the time of the guilty pléa. Id. While a Brady violation is one type of

prosecutorial misconduct that does not require a showing of bad faith, the evidence presented by

Petitioner failed to adequately support a Brady claim because he failed to demonstrate (1) the
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evidence was favorable to the accused, (2) it was in the possession of or known to the prosecution,
(3) it was suppressed by the prosecution, and (4) it was material to guilt or punishment. Gibson v.
State, 334 S.C. 515, 514 S.E.2d 320 (1999). (App. 111).

Petitioner alleged that the solicitor failed to submit a pair of underpants and shorts collected
as evidence to SLED for forensic testing and presented a property and evidence report showing that
the potentially exculpatory evidence was destroyed in 2005. (App. 111). Because Petitioner failed
to prove the evidence was exculpatory or that the solicitor acted in bad faith, the solicitor's actions
did not amount to p'rosecutofial misconduct. Id. The State does not have an absolute duty to

preserve potentially useful evidence that might exonerate a defendant. Arizona v. Youngblood, 488

U.S. 51, 109 S.Ct. 333, 102 L.Ed.2d 281 (1988); State v. Mabe, 306 S.C. 355, 412 S.E.2d 386

(1991); State v. Jackson, 302 S.C. 313, 396 S.E.2d 101 (1990). (App. 111-12). To establish a due

process violation, a defendant must demonstrate (1) that the State destroyed the evidence in bad
faith, or (2) that the evidence possessed an exculpatory valuc apparent before the evidence was

destroyed and the defendant cannot obtain other evidence of comparable value by other means. State

v. Mabe, supra; State v. Jackson, supra. (App. 112).

The transcript of Petitioner's guilty plea stated in the recitation of facts, "The defendant
admitted guilt in the DSS farhily court proceedings." (R. p. 12, 1. 17). (App. 112). According to
Petitioner's testimony, he was not represented by counsci at the DSS proceedings and ‘any admiésion
was only the general admission of and agreement with the family court's finding of sexual abuse, not
an admission of guilt of sexual battery which Petitioner expressly denied. (App. 112). Petitioner
submitted a family court order contained in the file subpoenaed from the solicifor which éaid that

Petitioner was in agreement with the finding of sexual abuse of his three step-daughters to support
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the assertion that the_ solicitor was aware tﬁat any admission was of sexual abuse only. Id. The PCR
Court found that this did not entail prosecutorial misconduct, a "prosecutor's deliberate deception
of a court and jurors by the presentation of known false evidence is incompatible with rudimentary
demands of justice." Giglio v. U.S., 405 U.S. 150, 153, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972). (Apﬁ.
112).

| Petitioner alleged counsel's performance was deficient because of the followihg: (1) failure
to request an evaluation or discover mental health issues, apparent due to the applicant's housing in
the mental health sector of the law enforcement center and the fact Petitioner was on prescription
mental health médications for the nine months he was incarcerated prior to his guilty plea and at the
time of his plea; (2) failure to investigate by meeting with Petitioner to discuss the case o‘nly once,
the day of the guilty plea, not filing discovery, failing to review the evidence in property and
evidence or request independent testing of that evidence, and failing to attend the family court

hearing on the matter of alleged sexual abusc when Petitioner appeared without counsel; (3) failure

to present mitigating evidernce at Petitioner's guilty plea by not mentioning Petitioner's twelve year 4

military background, depression aﬁd mental health background, or the failure of the victims to attend
the plea or recommend incarceration; (4) failing to effectively negotiate with the solicitor pleading
“straight up" despite lack of any physical or forensic evidence of sexual baftery and the victim's
statement that the sexual battery happened with her clothes oﬁ; and (5) failing to adequately advise
Petitioner providing only a- cursory overview of the charges without reviewing collateral
consequences, his right to appeal, or explaining the meaning of sexual battery. (App. 112-13).
The PCR Court found that these allegations were without merit with the exception of the

allegation that defendant was not advised as to the meaning of sexual battery. (App. 113). Petitioner
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stated that at the time of his guilty plea he had not been advised that sexual battery does not mean
any battery of a sexual nature, but, rather, is statutorily defined to include only certain specific acts,

which can be loosely described as involving penetration of some sort. State v. Elliott, 346 S.C. 603,

552 S.E.2d 727 (S.C. 2001) rev 'd on other grounds. (App. 113-14). Petitioner stated that he did
not commit a sexual battery on his step-daughter and would not have pled guilty to criminal sexual
conduct with a minor if he had known that it involved sexual penet:ratioﬁ. (App. 114). Plea counsel
testified that he met with Petitioner one time, the day of his guilty plea, during the nine months he
represented him. Id. Counsel admitted that he did not review the meaning of sexual battery with
Petitioner saying that lewd act‘and criminal sexual conduct with a minor are basically the same thing,
messing with children. Id. Plea counsel's testimony demonstrated a lack of knowledge of the nature
of the crimes for which he represented Petitioner. @ Based upon the testimony of trial counsel and
Petitioner, the PCR Court found that the plea attorney did not advise Petitioner of thé meaning of
sexual battery and the significance of penetration as it relates to criminal sexual colnduct with aminor
in the first degree. Id. Considering the entire record including the guilty plea transcript, the PCR
Court found that the error was not cured by the colloquy during the guilfy plea. Id.

Reasonable and prevailing professional norms would require that a lawyer advise a criminal
defendant of the elements of the crime and that he ensure that the defendant understands the nature
of the offense to which he is charged. (App. 114). Petitioner's plea counsel did not do this. -Ii
Upon hearing the testimony and reviewing the transcript of the plea, the PCR Court found that
?etitioner had shown prejudice. (App. 115). Had Petitioner known the deﬁnition of sexual battery,

he would not have pled guilty and would have insisted on going to trial. Id.
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Petitioner argued that the State lacked subject matter jurisdiction because of invalid arrest
warrants and indictments as well as the fact that his case did not receive a preliminary heari.ng.
(App. 115). The PCR Court disagreed and found that the indictments contained the necessafy
elements of the intended charge to confer subject matter jurisdiction regardless of any alleged errors
in the warrants and the failure to have a preliminary hearing. State v. Gentry, 363 S.C. 93, 610
S.E.2d 494 (2005). (App. 115). Petitioner presented no evidence that a préliminary hearing was
properly requested pursuant to Rule 2(b) SCrimP and even if it was properly requested, subject
matter jurisdiction exists upon the proper indictment of the case even if a preliminary hearing is not

held. State v. Ballington, 551 S.E.2d 280, 346 S.C. 262 (2001). (App- 115).

The PCR Court granted Petitioner's motion for post-conviction relief based on ineffective
assistance of counsel. (App. 116). The cases were reversed and remanded for a new trial and
Petitioner was to be released to the custody of the Greenville County Detention Center where his
original bond would be reinstated. Id.

On April 24, 2007, the State filed its Motion to Alter or Amend the Final Order. (App. 117-
9). Petitioner also filed a pro se Motion for Reconsideration. The PCR Court filed its Order

Denying Rule 59(e) Motion to Alter of Amend the Final Order on July 6, 2007. (App. 120-21).

Based upon careful reconsideration of all of the evidence in this case and upon full -

consideration of Respondent and Petitioner’s motion and supporting memorandum, the PCR Court

was not persuaded to alter or amend the judgment.’ (App. 120). The PCR Court further found that

“In addition, Petitioner's motion to reconsider pursuant to Rule 59(e), SCRCP, was ineffective and
void because Petitioner was currently represented by counsel. See Rule 11 (a), SCRCP; Jones v.
State, 348 S.C. 13, 14, 558 S.E.2d 517, 517 (2002).
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oral argument would not aid in the reconsideration of the original judgment. Id. The previous order
fully comported with the requirements of Rule 52(a) SCRCP. Id.
PCR Appeal

The State timely filed a Notice of Appeal on July 12, 2007. On appeal, Petitioner was
represented by Robert M. Pachak, Appellate Defender with the South Carolina Commission on
Indigent Defense, Division of Appellate Defense. The State perfected its appeal with the filing of
a Petitton for Writ of Certibrari. In the Petition, the State raised two arguments. First, the State
argued tﬁe PCR judge erred in finding Petitioner met his burden of proving inefféctive assistance of
counsel. Second, the PCR judge erred in finding any ineffective assistanqe of counsel was not cured
by the plea colléquy. Petitioner filed a Return to the Petition for Writ of Certiofari, asserting there
was evidence to support the PCR judge's findings that plea counsel was ineffective in failing to
explain to respondent the rnéaning of sexual battery prior to his guilty plea. Petitioner did not file
a Notice of Appeal or raise any separate issues in the PCR Appeal.

In an Order filed November 6, 2008, the South Carolina Supreme Court grénted the Petition |
for Writ of Certiorari. The Court alsé ordered the parties to proceed to serve and file the appendix
and briefs as provided by Rule 227(j), SCACR. On November 19, 2008, the State filed its Final
Brief of Petitioner, raising the same issues raised in the Petition for Writ of Certiorari. Petitioner
filed a Final Brief of.Respondent, asserting‘the same argument as in the Return to the Petition for
Writ of Certiorari. |

In a published Opinioh filed July 13, 2009, the South Carolina Supreme Court reversed the
PCR Court’s Order. Terry v. State, 383 S.C. 361, 680 S.E.2d 277 (2009). In the opinion, the South

Carolina Supreme Court distinguished the definitions for “sexual battery” and “sexual abuse.” Id.
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at 371-72, 680 S.E.2d at 283. In the instant case, plea counsel testified at the PCR hearing that he
believed the terms “sexual battery” and “sexual abuse” were the same. Id. at 372,. 680 S.E.2d at 283.
Because plea counsel did not differentiate between th¢ two terms or correctly explain them to
Petitioner, there was evidence to support the PCR judge’s decision that plea counsel’s performance
was deficient. Id. Given plea counsel did not comprehen.d this distinction and did not inform
Petitioner of a crucial element of the offense of CSC with a minor, first degree, the Supreme Couﬁ
agreed with the PCR judge that counsel’s representation fell below an objective standard of
reasonableness. Id.

The Supreme Court found, however, plea counsel’s deficient performance was cured by the
plea colloquy even though there was no specific discussion of thé term “sexual battery.” Terry, 383
S.C. at 373, 680 S.E.2d at 283. The PCR judge found that any allegations regarding Petitioner’s
competency were not meritori.ous. Id. In light of this decision, the PCR judge implicitfy found that
Petitioﬁer had the requisite mental capacity to comprehend the plea proceeding. Id.

At the plea proceeding, the judge read the indictments and Petitioner acknowledged that he

understood these charges. Terry, 383 S.C. at 373, 680 S.E.2d at 283. The indictment for CSC with

a minor, first degree identified the elements of the offense which included a reference to a “sexual

* battery.” Id. After Petitioner affirmatively stated that he understood the charges and admitted his
guilt, the solicitor gave a detailed factual basis for the charges. Id. In the factual recitation, the
solicitor identified conduct that constituted the elements of first-degree CSC with a minor. Id.
Specifically, the solicitor conveyed that Petitioner had penetrated the nine-year-old victim’s vaginé
with his finger and her anus with his penis. Id. Both of these acts clearly meet the definition of a

“sexual battery.” Id. Petitioner admitted that the solicitor’s statement of facts was true. Id.
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Therefore, the Supreme Couﬁ found Petitioner knowingly and voluntarily entered a plea as to the
charge of CSC with a minor, first degree. Terry, 383 S.C. at 373, 680 S.E.2d at 283-4 (citing Roddy
v. State, 339 S.C. 29, 33-34, 528 S.E.2d 418, 421 (2000)(recognizing that for a guilty pl.ea to be
voluntarily and knowingly entered into, the record must establish the defendant had a full
understanding of the consequences of his plea and the charges against him (citing Boykin v.
Alabama, 395 U.S. 238 (1969))). |

Inview of the Supreme Court’s decision, it further conclﬁded the PCR judge erred in granting
Petitioner a new trial for the two counts of lewd act upon a child. Terry, 383 S.C. at373,680S.E.2d
at 284. Given a “sexual battery” is not an element of lewd act upon a child and Petitioner admitted
to inappropriately touching hfs stepdaughters, the two charges for lewd act upon a child should not
have been affected by plea counsel’s deficient performance with regard to the definition of a “sexual
battery.” Id. Accordingly, the Supreme Court found there was no evidence to support the PCR
judge’s decision to grant Petitioner’s relief on those two convictions. Id.

Accordingly, the decision of the PCR judge was reversed. Terry, 383 S.C. at 373,680 S.E.2d
at 284, |

The Remittitur was issued on July 29, 2009,

II. ATTACIEﬁV[ENTS :
1. Appendix, the Honorable Michael G. Neftles, Circuit Court Ju&gé

2. Notice of Appeal

3. Petition for Writ of Certiorari
4, Return to Petition for Writ of Certiorari
5. South Carolina Supreme Court Order
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10.

11.

12.

13.

14.

15.

16.

17.

575

Brief of Petitioner

Brief of Requndent

South Carolina Supreme Court Opinion

Remittitur

Copy of Application for Post-Conviction> Relief

59(e) Motion to Alter or Amend (filed pro se by Petitioner)

Return to Motion to Alter or Amend the Order of Dismissal (ﬁléd by the State)

Motion to Comply With Established Law and civil Rules Concerning Order Denying
or Granting Applicant’s Motion to Alter or Amend Pursuant to Rule 59(¢)

Pro Se Motion to Remove Counsel for Self Representation

- Letter from Office of Attorney General filed in lieu of formal Return to Pro Se

Motion to Remove Counsel for Self Representation
South Carolina Supreme Court Order letter Order dated June 2, 2008
Exhibits Submitted into Evidence at PCR Evidentiary Hearing

III. FEDERAL HABEAS ACTION®

First Habeas Petition

Ground One: Prosecutorial Misconduct - Violation of Rule 5-Brady/Rules 5 and 6 - SCRCrimP.
Withholding of SLED results. (See Memorandum)

Supporting Facts:

1.
2.

County Sherriffs[sic] Dept. retrieved from hospital “1 rape kit,” (See exhibit 3).
Investigator prepared “property control” and “chain of custody” reports for
transference of kit to SLED for DNA testing, for General Sessions Court (marked
“ORIGINAL” copy). Reports prepared for clothing as well.

DNA results completed and retumed to sherriff/soclitiors’ office - via cc: (6) six days
prior to G.S. appearance of March 8, 2005. (See exhibit P-2)

SPetitioner filed three separate Petitions for Federal Habeas Corpus. By Order dated September 20,
2010, all three Petitions were combined as one. These are the Grounds raised in each Petition.
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4,

1-18-05/discovery “itemized cover sheet” shows no SLED results (exhibit P-6)

Ground Two: Prosecutorial Misconduct - Use of alleged admission by Applicant from Family Court;
(See Memorandum); without appointed counsel

Supporting Facts:

1.

2.

3.
4.

Applicant attended a Family Court hearing on October 12, 2004 without appointed
counsel. (See Transcript -(PCR) p. 87, 1. 12-25; p. 88, 1. 1-3).

A court order was issued on August 26, 2004 and October 12, 2004 (Trans.- (PCR)-
p- 85,1 1-9). The “orders” were “Treatment Plans.” (See exhibits 9 (a & b)

There was “no transcript” in discovery or Forwarded to G.S. Court. '
The “solicitor,” stated in the guilty plea transcript (in the recitation of facts)- that “the
defendant admitted guilt in Family Court.” (R p. 12,117).

Ground Three: Ineffective Assistance of Counsel Issues 2., 1.,and 4. - (Please see PCR Order)(See

also Memorandum Argument 1)
Supporting Facts:
1. Failure to investigate - met with Applicant once (the day of the plea - 10 minutes)
' (Plea Transcript - p. 84, 1. 9-11; p. 50, 1. 25; p. 51, 1. 1-9) - No Brady request.
2. Failure to address the Fact of my two court appearances under psychotropic
medications (Family and G.S.). (Plea Trans. -p. 54, 1. 17-24; p. 56, 1. 15-20; p. 59, L.
8-12; p. 59, 1. 21-25; pgs. 60-62, 1. 1-25). (See exhibits )(See exhibits )"

3. Failure to negotiate plea offer(s), esp. 1-18-05! (Trans.-p. 97, 1. 15-25; p. 98, 1. 1-19)
Ground Four: Ineffective Assistance of Counsel - Issues 3. and 5. (Please see PCR Order)(See also
Memorandum Argument III)

Supporting facts:

l. Failure to present mitigating evidence, ie - there was “never” a psychological exam

performed in this case, despite “manditory requirement and “two court order
mandates.” (Plea Trans.-p. 85, 1. 23-25; p. 86, 1. 1-25; p. 87, 1. 1-8). (See exhibit(s)

)

2. Failure to adequately advise the Applicant, ie - counsel advised guilty plea despite
lack of evidence. (Trans.-p. 38, 1. 3-15).
Second Habeas Petition

Ground One: Prosecutorial Misconduct at the Certiorari Level - deliberate obstruction in the true
preparation of the Record on Appeal (Appendix)

Supporting Facts:
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3.

During the course of the PCR hearing I entered (9) nine exhibits into the Court
records. The PCR judge - in turn - entered “two document,” (the plea offers), as
well. (See exhibit); (See also, PCR Transcript - pgs. 97-98, 1. 15-19).

I recieved[sic] PCR relief, (Reverse and Remand), and as a result, the state became
the “Petitioner” for certiorari with the responsibility of preparing an Appendix. (See

exhibit ). (See Memorandum In Support)

The Attorney General “retained All exhibits” with the G.S. Clerk. (See exhibit ).

Ground Two: Ineffective Appellate Counsel - (See Memorandum) - Failure to provide no more than
a “less than perfunctory” representation/investigation.

Supporting Facts: From our very first communique it was established that we had “opposing
views” concerning presenting the misconduct (PCR) issue as “highly meritorious” in
certiorari. Me -for, him -against. This view was escalated further, counsel refused to pursue
stipulation - 3. In the PCR Final Order; p. 8, (enclosed). Counsel then refused to challenge
~ the absence of all the exhibits from the Appendix. In both the Respondents’ “return for
Writ” and “Brief for Certiorari” my counsel “adopted” the States’ inaccurate “case statement.

Ground Three: Misinterpretation of the Record on Appeal (Appendix) resulting in “reversal” of the
PCR Order granting relief. (See Memorandum)

Supporting Facts: Discrepancies are per page No. 5 of the Opinion. (See also;
Memorandum)

1.

The Petitioner responded “yes” to taking medication within 24 hours and did
elaborate on his treatment.

There was an additionél' “Amended Application” from the Petitioner, filed but
deliberately witheld[sic] from the “record on appeal.”
* This would be (PCR exhibit P-&)!

Ground Four: Due Process violation - Denial of right to present case under “pro se” status by the
Chief Justice of the S.C. Supreme Court.

1.

Contacted Appellate counsel - immediately after appointment - to discuss pursuance
of Grounds One thru Three, in this application

Counsel ignored my concerns, and as a result, “unceremoniously” told me that “if T
were not satisfied with his appointment, I know what I could do.” :

Petitioned the Court for “pro se” status by serving all concerned parties. (See exhibit
) (See also Memorandum) ‘
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4,

Pro se representation denied by Chief Justice (See exhibit )

Third Habeas Petition

Ground One: 14th Amendment due process violation of Brady. “No Relief” at PCR failure to
disclose DNA (Sled results) or toxicology report. (See Memorandum)

Supporting facts:

L. Greenville Co. Sherriff’s Investigator prepared 2 “Property Control and Custody
Reports” for the Rape Kit Forwarded and returned from SLED.

2. Copy of “results” also forwarded (cc:) - to Solicitor (dated March 2, 2005).

3. “Itemized” discovery list dated 1-18-05-shows P, and, E Reports sent to defense
counsel, but NO RESULTS.

4, Plea hearing was March 8, 2005. Results still withheld No disclosure of

“Toxicology” evidence, whatsoever. All “potential” evidence destroyed 3 months
after plea. (except toxicology results). Facts 1-3 argued at PCR. Judge ruled issue
of DNA results “unmeritorious” for relief.

Ground Two: Misconduct/abuse of descretion/use of “alleged admission” from Family Court by the
Applicant without counsel-, (See Memorandum); not in discovery. Supporting facts:

1.

2.

3.

4,

5.

Applicant attended a Family Court hearing on October 12, 2004, without appointed
counsel. (See, PCR Transcript - p.87, lines 12-25; p. 88, lines 1-3). '

A court order was issued on both August 26, and October 12, 2004. (PCR Trans.. P.
85, lines 1-9). The Orders, though argued as exhibits, never became a part of the
records.

There was “No statement of Admission” provided for G.S. Court.

Yet, the solicitor stated at the plea hearing that “The defendant” admitted guilt in
Family Court.”

PCR Judge ruled issue “unmeritorious”

Ground Three: The PCR Judge erred in granting relief based upon “one issue” of LA.C., (See
Memorandum), Abuse of descretion.

Supporting facts: At the PCR hearing the Petitioner submitted that his counsel failed to
investigate and asa result: A.) Defendant pled under the influence of “psychotropic drugs”
B.) Failed to request “manditory[sic] psychological evaluation. (Court ordered!) C.) Failed
to present SLED results to the Petitioner before advising a guilty plea. D.) Failed to negotiate
the State’s “plea offer” for “a cap” on active time. * The PCR Judge found “no ineffective
counsel” or Prosecutorial Misconduct

IV. APPLICABILITY OF THE AEDPA
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The present habeas action was filed on July 28, 2010.° Accordingly, the provisions of the

Antiterrorism and Effective Death Penalty Act (“AEDPA”) apply to this case. Lindh v. Murphy, 521

U.S. 320 (1997). Under the AEDPA, claims adjudicated on the merits in a state court proceedihg
cannot be a basis for federal habeas corpus relief unless the decision was "contrary to, or invoived
an unreasonable applicatibn of" clearly established federal law as decided by the United States
Supreme Court, or the decision "was based on an unreasonable determination of the facts in light of
the evidence presented in the state court proceeding." 28 U.S.C. § 2254(d). S.tate court factual
findings are presumed to be correct and the Petitioner has the burden of rebutting this presumption
by clear and convincing evidence. 28 U.S.C. § 2254(e)(1).
V. EXHAUSTION
The record does not support a finding of exhaustion. 28 U.S.C. § 2254(b)(1). There may be
an available remedy for some of Petitioner’s claims. There was no direct appeal in this case.
Petitioner did file an Application for Post-Conviction Relief. In his APCR, Petitioner arguably
raised the claims now raised in Grounds One, Two, Three, and Four of the first habeas petition, and
the Grounds raised in Gréunds One, Two, and Three of the third habeas petition. The PCR Court
granted relief on a claim Petitioner does not raise in this habeas action, but deﬁjed relief upon these
claims. The State appealed. Petitioner did not file a cross-appeal. On appeal, the South Carolina
‘Supreme Court reversed the PCR Court’s Order. During the appeal, Petitioner did file a motion to

proceed pro se with the South Carolina Supreme Court, thus arguably raising the claim he now raises

This was the date of receipt from the South Carolina Department Corrections stamped on the
envelopes to Petitioner’s habeas petitions.
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in Ground Four of the second habeas petition. VThe South Carolina Supreme Court denied the
motion.

Respondent submits Petitioner may have an available state remedy to seek relief upon the
claims he now raises in his first and third habeas petitions. Petitioner asserts in Grounds Two and
Four of the second habeas petition that he requested PCR appellate counsel challenge the denial of
relief upon his other PCR claims. He may be able to seek additional post-conviction relief and
Secure a belated PCR appeal on these claims. See Austin v. State, 305 S.C. 453, 409 S.E.2d 395
(1991). “Under Austin, a defendant can appeal a denial of a PCR application after the statute of
limitations has expired if the defendant either requested and was denied an opportunity to seek
appellate review, or did not knowingly and intelligently waive the right to appeal.” Odom v. State,
337 S.C. 256, 259-260, 523 S.E.2d 753, 755 (1999) (further noting the 1 year statute of limitations
contained in S.C. Code Ann. § 17-27-45(A) does not apply to Austin filings). It is unclear from the
record in this case whether Petitioner is entitled to relief upon Austin.” As of the date of this filing,
Petitioner has not filed post-conviction relief action seeking appellate review of the denied claims .
pursuant to Austin v. State. Sincé Petitioner may still seek appellate review of his PCR claims via
a PCR action filed pursuant to Austin, Petitioner has not exhausted all available state remedies for
these claims. Since PetitionerAdid not properly exhaust thesé claims in state court, and he could seek
appellate review in state court upon many of the claims raised in the first and third habeas petitions,
Respondent submits these petitionis are unexhausted. Thus, this habeas action contains both

exhausted and unexhausted claims. Respondent submits it should therefore be dismissed to allow

"The PCR Court could find Petitioner cannot meet the requirements for Austin review.
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for state court review of the unexhausted claims. Rose v. Lundy, 455 U.S. 509, 520-522, 102 S.Ct.
1198 (1982).
VI. STATUTE OF LIMITATIONS

Petitioner’s habeas petition should be dismissed because all of Petitioner's claims are not

581

timely and are barred by the statute of limitations. The AEDPA provides that "[a] | year period of

limitation shall apply to an application for a writ of habeas corpus by a person in custody pursuant
to the judgment of a State Court." 28 U.S.C. § 2244(d)(1). The time limit begins to run ét the
"conclusion of direct review or the expiration of the time for seeking such review." 28 U.S.C. §
2244(d)(1)(A). A "properly filed application for State post conviction relief," however, will toll the
time for filing. 28 U.S.C. § 2244 (d)(2). Even with the ﬁling of his first post-conviction relief action
in this case, Petitioner is barred from filing his habeas petition by the AEDPA statﬁte of limitations.

Petitioner pled guilty on March 8, 2005. He did not file an appeal. Thus, his conviction
became final on March 18, 2005.% Atthe time, Petitioner did not file a Petition for Rehearing. 'Thus,
the statute of limitations begah to run on Maréh 19, 2005, the date Petitioner’s conviction became
final. Petitioner would have had 365 days from March 1.8, 2005 to file his petition for federal habeas
COIpus.

The statute of limitations ran until Petitioner filed his post-conviction relief action on
November 11, 2005. Two hmdred and thirty-seven days elapsed between the date Petitioner’s
conviction became final and the date he filed his post—convic_tion reliefaction. The statute remained

tolled during the pendency of the first PCR action which began on November 11, 2005 and lasted

A notice of appeal must be served within ten days after sentenced is imposed. Rule 203(b),
SCACR. :
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until the PCR appeal was reversed on July 13, 2009. The Remittitur for the PCR Appe;al was issued
on July 29, 2009. Thus, the statute of limitations began to run on July 30, 2009, the after day the
Remittitur was‘ﬁled. Petitioner had 128 days from July 29, 2009 to file his federal habeas corpus
petition. The deadline to file his habeas petition ran on December 4, 2009. The statute gontinued
to run until the filing of this habeas petition on July 28, 2010. Petitioner exceeded the statute of
limitations by 236 days. All Qf Petitioner's claims are barred under the statute of limitations and he

is not entitled to equitable tolling,' even if available. Id. (denying equitable tolling where the

petitioner waited years to file his habeas action.).

Petitioner has offefed no valid explanation in his habeas petition to explain why it is untimely
and why the statute of limitations should be equitably tolled. "The 1 year limitation period of
Section 2244(d)(1) quite plainly serves the well-recognized interest in the finality of state court

judgments." Duncan v. Walker, 533 U.S. at 179. While the U.S. Supreme Court and the Fourth

Circuithave held that the AEDPA statute of limitations is subject to equitable tolling,, both have also

underscored the very limited circumstances where equitable tolling will be permitted. Holland v.

Florida, 130 S. Ct. 2549, 2562-63, 177 L. Ed. 2d 130 (2010), Harris v. Hutchinson, 209 F.3d 325,
330 (4th Cir. 2000), Rouse v. Lee, 339 F.3d 238 (4th Cir. 2003) (en banc). The limits on equitable
tolling stem from the fact that "Congress enacted AEDPA to reduce delays in execution of state and
federal criminal sentences, pafticularly capital cases...and to further principles of comity, finality and

federalism.". Woodford v. Garceau, 538 U.S. 202, 206 (2003)(internal citations and quotation marks

omitted).
"To be entitled to equitable tolling, [Petitioner] must show ‘(1) that he has been pursuing his

rights diligently, and (2) and some extraordinary circumstance stood in his way' and prevented timely
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filing." Lawrence v. Florida, 549 U.S. 327, 336, 127 S.Ct. 1079, 1085 (2007)(citation

omitted)(holding petitioner was not entitled to equitabie tolling when at the time he neglected f(_) file
timely, law was not questionable where federal circuits were in agreement petitioning U.S. Supreme
Court for certiorari did not toll habeas corpus statute of limitations). The requirement that he prove
he was prevented from timely filing by ext_raordinary circumstances, which were beyond his control
or external to his own conduct, does not include the failure of his attorney to advise him of the
statutc of limitations or mis-advice from counsel. Id. ("Attorney miscalculation is simply not
sufficient to warrant equitable tolling, particularly in the post-conviction context where prisoners
have no constitutional right to counsel"); Rouse, supra. The U.S. Supreme Court has noted thét‘ far
more serious instances of attorney misconduct may warrant equitable tolling, if the circumsténces
are extraordinary. Holland, supra. Ignorance of the statute of limitations or inadequacy of the prison

law library also do not suffice. See Marsh v. Soares, 223 F.3d 1217 (10th Cir. 2000) ("[Ijgnorance

of the law, even for an incarcerated pro se petitioner, generally does not excuse prompt

filing"(quotation omitted)); Id. (holding assistance petitioner received from inmate law clerk did not

relieve him of personal responsibility to file within AEDPA's one-year period); Turner v. Johnson,
177 F.3d 390, 392 (5th Cir. 1999) (holding illiteracy does not merit equitable tolling). See also

Cross-Bey v. Gammon, 322 F.3d 1012, 1015 (8th Cir. 2003)(rejecting equitable tolling where

petitioner alleged lack of legal knowledge and legal resources), cert. denied, 540 U.S. 971 (2003);

Frye v. Hickman, 273 F.3d 1144, 1146 (9th Cir. 2002)(as amended)(recognizing that the lack of

access to library materials docs not automatically qualify as grounds for equitable tolling) cert.

denied, 535 U.S. 1055 (2002).
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There is nothing in the record nor has Petitioner put forth any facts supportive of equitable
tolling, if available. First, Petitioner has not shown he has pursued his rights diligently. de,
Petitioner has not shown some extraordinary circumstance stood iﬁ his way and prevented him from
timely filing. Therefore, all of Petitioner's habeas claims are barred by 28 U.S.C. § 2244(d)(1). -

VII. PROCEDURAL BARS/DEFAULT

Petitioner’s claims in‘ Grounds One, Two, and Threc of his second habeas petition are '
procedﬁrally barred. Ground One asserts a claim of prosecutorial misconduct in the preparation of
the Appendix in the PCR appeal. Ground Two asserts a claim of ineffective assistance of PCR
appellate counsel. Ground Three asserts the South Carolina Supreme Court made factual errors in
its opinion reversing the PCR Court’s Order. None of these claims were raised in state court. Since
Petitioner did not properly present these claims to the South Carolina appellate courts in a
procedurally viable manner when he had the opportunity, and the state courts would find any attémpt
to raise these claims now to be procedurally improper, then these claims are procedurally barred from

review in federal habeas corpus. See, e.g., Coleman v. Thompson, 501 U.S. 722 (1991) (issue not

properly raised to state’s highest court, and procedurally impossible to raise there now, is

procedurally; barred from review in federal habeas); George v. Angelone, 100 F.3d 353,363 (4th Cir.
1996) (issues not presented to the stz;te’s highest court may be treéfed as exhausted if it is clear that
the claims would be procedurally defaulted under state law if the petitioner attempted to raise them
now).

To date, Petitioner has not filed a PCR action to seek Austin review of the claims thgt were
denied in his PCR. In the event Petitioner waives his opportunity to seek relief under Austin v.

State, supra, or in event the state courts deny Petitioner’s request for appellate review of his PCR
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claims, Respondent submits all of Petitioner’s claims in the first habeas pétition are procedurally
barred. In Groﬁnd One of the first petition, Petitioner asserts claims of prosecutorial miscondﬁct
relating to the failure to provide the defense with a SLED report and the destruction of evidence after
Petitioner’s guilty plea. In Ground Two, Petitioner asserts a claim of prosecutorialv misconduct based
upon the State’s repeating admissions he made during a Family Court 'hearing in the State’s

recitation of the facts at the guilty plea hearing. In Ground Three, Petitioner asserts several claims
of ineffective assistance of counsel. He claims counsel failed to ipvestigate his case, failed to file
a Brady motion, failed to meet with Petitioner, failed to address Petitioner’s allegation that he
appeared before the Family Court and the plea court while under the influence of psychotropic drugé,
and failed to advise Petitioner about his right to appeal his guilty plea. In Ground Four, Petitioner
asserts plea counsel was ineffective for not presenting mitigating evidence at sentencing, and for
advising Petitioner to plead guilty even though there was allegedly a lack of evidence to support a
finding of guilt.

All of these claims were raised in Petitioner’s PCR Action. The PCR Court denied relief

585

upon all of these claims. The State filed an appeal based upon the PCR Court’s grant of relief on

another claim of ineffective assistance of counsel. Petitioner did not file a cross-appeal. Since
Petitioner did not properly present these claims to the South Caroliria appellate courts in a
procedurally viable manner when he had the opportunity, and the state courts would have necessarily

found his attempt to raise these claims now to be procedurally improper under Austin, these claims

are procedurally barred from review in federal habeas corpus. See, e.g., Coleman v. Thompson, 501
U.S. 722 (1991) (issue not properly raised to state’s highest court, and procedurally impossible o

raise there now, is procedurally barred from review in federal habeas); George v. Angelone, 100F.3d
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353,363 (4th Cir. 1.996)' (issues not presented to the state’s highest court may be treated as exhausted
if it is clear that the claims would be procedurally defaulted under staté law if the petitioner
attempted to raise them now).

Similarly, Petitioner’s claims in his third petition are also subject tAoA procedural bars if
Petitioner fails to seek ALSU_Q review, or if M review is denied by the state courts. In Ground
One, Petitioner reasserts the Brady claim raised in Ground One of the first petition. In Ground Two,
Petitioner reasserts the claim raised in Ground Two of the first petition. He also appears to assert
a claim that the statement made by the solicitor at the plea hearing was false. In Ground Three,
Petitioner asserts counsel was ineffective for not properly handling the fact Petiti.oner was allegedly
under the influence of psychotropic drugs when he pled guilty and when he appeared before the
Family Court. Petitiéner also asserts counsel was ineffective for not requesting a mandatory
psychological evaluation, not presenting the results in the SLED report to Petitioner, not negotiating
a plea offer with the State, and not advising Petitioner of his right to file a direct appeal to his guilty
plea. While these claims wére arguably ruled upon by the PCR Court, Petitioner did not raise them
on appeal to the South Carolina Supreme Court. Since Petitioner did not properly present these
claims to the South Carolina appellate courts in a procedﬁ_rally viable manner when he had the
opportunity, and the state courts would have necessarily found his attempt to raise these claims now

to be procedurally improper under Austin, these claims are procedurally barred from review in

federal habeas corpus. See, e.g., Coleman v. Thompson, 501 U.S. 722 (1991) (issue not properly
raised to state’s highest court, and procedurally impossible to raise there now, is procedurally barred

from review in federal habeas); George v. Angelone, 100 F.3d 353, 363 (4th Cir. 1996) (issues not
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presented to the state’s highest court may be treated as exhausted if it is clear that the claims would
be procedurally defaulted under state law if the petitioner attempted to raise them now).
Cause and Prejudice
Grounds One, Two, and Three of the second habeas petition are procedurally barred absent

a showing of cause and actual prejudice, or actual innocence. Wainwright v. Sykes, 433 U.S. 72,

87 (1977); Matthews v. Evatt, 105 F.3d 907 (4th Cir. 1997). Similarly, all of Petitioner’s claims in

the first and third habeas petitibns will also be procedurally barred if Petitioner failé to seek appellate
review under Austin, or if the state courts deny Petitioner’s request for appellate review pursuant to
Austin. The existence of cause must ordinarily turn on whether the prisoner can shoW some
objective factor external to the defense impeded counsel’s or his efforts to> comply with the State’s

procedural rule. Murray v. Carrier, 477 U.S. 478, 488 (1986). Petitioner expresses no particular

cause for procedurally defaulting on his grounds. Petitioner had a PCR hearing and an appeal from
the PCR in which to raise these issues and he failed to raise them, raise them properly, or preserve
these issues for habeas review. Petitioner cannot establish cause and prejudice because he has
consistently abandoned opportunities to preserve these specific issues.

In the alternative, Petitioner must show a miscarriage of justice. In order to demonstrate a
miscarriage of justice, Petitioner must show he is actually innocent. Actual innocence is defined as

factual innocence, not legal innocence. Bousley v. United States, 523 U.S. 614, 622, 118 S.Ct. 1604

(1998). Petitioner cannot establish that the errors he complains of probably resulted in the
conviction of an innocent person. Sclupv. Delo, 513 U.S. 298,327 (1995). In order to pass through

the actual innocence gateway, a petitioner’s case must be “truly extraordinary.” Id.
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The record would make an assertion of actual innocence incredible. Petitioner admitted.that
he was pleading guilty because he was guilty. (App. 11). Petitioner also admitted atthe plea hearing
that he eﬁgaged in the conduct that constituted criminal sexual conduct with a minor in the first
degree, and the lewd acts upon children. (App. 12). Petitioner cannot show actual innocence. The
procedural bar should be applied without exception. Mg;_rgy, supra. Fuﬂhermore, actual innocence |
is not a claim but merely lifts the procedural bar, if established, and allows consideration of the
habeas petition on the merits. M, supra. Petitioner cannot establish aétual innocence. The

4
procedural bars should not be lifted.

VIIIL. MERITS.

Respondent submits Petitioner’s federal habeas claims are all without merit. He has not
shown that the state courts made unreasonable determination of the facts in addressing these claims,
or that the state courts unreasonably applied federal law in addressing these claims. He has not
shown that he is entitled to federal habeas relief upon any of the claims. As a result, this federal
habeas action should be denied and dismissed.

A. STANDARD OF REVIEW

The standard of review to be applied in habeas is “quite deferential to the rulings of state

courts.” Burch v. Corcoran, 273 F.3d 577 (4th Cir. 2001). Petitioner cannot prevail before this
Court on the merits of this clairﬁ.

To prevail on an ineffective assistance of counsel claim, Petitioner must show (1) that his
trial counsel’s performance fell below an objective standard of reasonableness, and (2) that a

reasonable probability exists that but for counsel’s error, the result of the proceeding would have
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been different. Strickland v. Washington, 466 U.S. 668, 694 (1985). Petitioner bears the burden of

proving an error and prejudice in his ineffective assistance of counsel claim. Id. With guilty pleas,

“in order to satisfy the “prejudice” requirement, the defendant must show that there is a reasonable

probability that, but for
counsel's errors, he would not have pleaded guilty and would have insisted on going to trial.” Hill
v. Lockhart, 474 U.S. 52, 59 {1985).

A guilty plea is constitutionally valid if it “represents a voluntary and intelligeﬁt choice
among the altérnative courses of action open to the defendant.” Lockhart, 474 U.S. at 56. A plea
is knowingly and intelligently made if a defendant is fully aware of the directlconsequences of his
guilty plea and not induced by threats, misrepresentation, including unfulfilled or unfulfillable

promises, or by promises that are by their nature improper as having no relationship to the

prosecutor’s business. Brady v. U.S.,397 U.S. 742, 755, 90 S.Ct. 1463 (1970). The defendant méi’j/ i

not later assert that his plea was invalid except in extremely limited situations, such as where counsel

was ineffective. Blackledge v. Allison, 431 U.S. 63, 97 S.Ct. 1621 (1977).

Petitioner also bears the burden of showing he is entitled to habeas corpus relief. Smith v.
North Carolina, 528 F.2d 807, 809 (4th Cir. 1975). To obtain habeas relief, Petitioner must show
the PCR judge or the South Carolina Supreme Court unreasonably applied federal law, as determined
by the United States Supreme Court, or made “an unreasonable determination of fhe factsin light

of the evidence presented in the state court proceedings.” 28 U.S.C. § 2254(d); Carey v. Musladin,

549U.S. 70 (2007). Here, Petitioner has shown neither. The South Carolina Supreme Court did not
unreasonably apply clearly established federal law, as decided by the United States Supreme Court,

nor was the factual determination unreasonable in light of the facts.
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To establish an unreasonable application of federal law, Petitioner must show more than “an

incorrect or erroneous application of federal law.” Williams v. Taylor, 529 U.S. 362, 413 (2000).

Thus, “a federal court may not issue the writ simply because that court concludes in its independent
judgment that the relevant state-court decision applied clearly establishedv federal law erroneously
or incorrectly. Rather, that application must also be “unreasonable’ for habeas relief ;co be granted.
This is a substantially higher threshold.” 1d. at410. Petitioner has failed to overcome this threshold.
First Habeas Petition

Ground One: Prosecutorial Misconduct - Violation of Rule 5-Brady/Rules 5 and 6 - SCRCrimP.
Withholding of SLED results. (See Memorandum)

In addition to bei;lg procedurally barred and barred by the statute of limitations, Petitioner’s
claims of prosecutorial conduct in Ground One of his first habeas petition are withput merit.
Petitioner fails to show that a state court made an unreasonable determination of the facts in
addressing these claims. Fuﬁher, Petitioner fails to show that a state court unreasonably applied
federal law in addressing this claim. Since Petitioner has failed to show that he is entitled to federal
habeas relief upon tﬁese claims, Ground One should be dismissed.

Claims Related to SLED Report

In Ground One, Petitioner asserts there were prosecutorial misconduct, Rule 5 and Rule 6
SCRCrimP violations, and Brady violations becéuse a SLED report was not submitted to the defense
before Pefitioner pled guilty. The PCR Court found this claim was without merit. The PCR Court
noted that Petitioner submitted the SLED lab report for the rape kit analysis dated March 2, 2005 as
an exhibit supporting this claim. (App. 111). It showed no sperm or semen was found. Id. The

PCR Court noted that was neither exculpatory nor incriminating. Id. The PCR Court indicated that
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no evidence was presented as to whether the solicitor had received the report prior to the guilty plea.
However, the report was present in the solicitor’s file over one year later. Id. The PCR Court found
that Petitioner’s Brady claim failed because he failed to demonstrate (1) the evidence was favqrable
to the accused; (2) it was in the possession or known to the prosecution; (3) it was suppressed by the
prosecution; and (4) it was material to guilt or punishment. Id.

Petitioner cannot show that the PCR Court’s ruling on this issue was the result of an
- unreasonable determination of the facts. All of the factual findings made by the PCR Court afe
supported by the record. The SLED report that was admitted into evidence indicated that no sperm
or semen was found. (App. 49-50, see Attachment No. 17, at pg. 17-i8). There was ﬁo evidence
presented at the PCR hearing that indicated when the SLED report was received by the solicitor’s
office. However, it was noted that the SLED report was found in the file by PCR counsel in April
2006, over one year after Petitioner’s‘guilty plea. (App. 96-7).

Petitioner also cannot show that the PCR Court’s ruling was an unreasonable application of

federal law. "A Brady violation occurs when the government fails to disclose evidence materially

favorable to the accused.” Youngblood v. West Virginia, 547 U.S. 867, 869, 126 S.Ct. 2188, 165

L.Ed.2d 269 (2006). Evidence that is not disclosed is suppressed for Brady purposes even when it

is "known only to police investigators and not to the pros’ecutof." Kyles v. Whitley, 514 U.S. 419,

438, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995). Evidence is favorable if it is either exculi)atory or

impeaching. See, e.g., Strickler v. Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d 286
(1999). Evidence is material if "there is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding would have been different." Youngblood, 547

U.S. at 870, 126 S.Ct. 2188 (internal quotation marks omitted). However, a " 'showing of materiality
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does not require demonstration by a preponderance of the evidence that disclosure of the suppressed
evidence would have resulted ultimately in the defendant's acquittal,' " id. (quoting Kyles, 514 U.S.
at434, 115 S.Ct. 1555), but only a "'showing that the favorable evidence could reasonébly be taken
to put the whole case in such a different light as to undermine confidence in the verdiqt,"'
Youngblood, 547 U.S. at 870, 126 S.Ct. 2188 (quoting Kyles, 514 U.S. at 435, 1 158.Ct. 1555). The

assessment of materiality is made in light of the entire record. United States v. Agurs, 427 U.S. 97,

112,96 S.Ct. 2392, 49 L.Ed.2d 342 (1976).
An individual asserting a Brady violation must demonstrate that evidence: (1) favorable to
the accused; (2) in the possession of or known by the prosecution; (3) was suppressed by the State; -

and (4) was material to the accused's guilt or innocence or was impeaching, Riddle v. Ozmint, 369

S.C. 39, 44, 631 S.E.2d 70, 73 (2006)(citing Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555, 131

L.Ed.2d 490 (1995); GiBson v. State, 334 S.C. 515,514 S.E.2d 320 (1999). If a Brady violation is
found to have occurred, PCR must be granted. Gibson, supra.

-“[T]he Brady rule does not apply if the evidence in question is available to the defendant
from other sources; thus, when defense counsel could have discovered the evidence through
reasonable diligence, there is no Brady violation if the Government fails to produce it." U.S. v.
Kelly, 35 F.3d 929, 937 (4th Cir. 1994)(internal quotations omitted). "[W]here evidence is equally'
available to the accused, the obligation on the part of the State to furnish such evidence to the

accused is relieved." Anderson v. Leeke, 271 S.C. 435, 439, 248 S.E.2d 120, 122 (1978).

The PCR Court’s findings are not an unreasonable application of federal law. First, as noted
by the PCR Court, Petitioner failed to show that the SLED report was favorable. The report clearly

indicates that no sperm of semen was identified from the samples submitted by the Greenville
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County Sheriff’s Office. As a result, no testing could be done. Thus, the rc;,sﬁlts neither inculpate
or exculpate Petitioner as a possible suspect. Further, the SLED report does not impeach any witness
(none testified) or any statement made by the solicitor at the plea hearing. (See App. 12). Similarly,
Petitioner fails to show that the SLED report was material. Thus, Petitioner did not establish two
of the elements of his Brady claim, i.e., that the evidence in question must be favorable to the
defendant and that the evidence was material. As a result, the PCR Court’s finding that Petitioner
had failed to estéblish his Brady claim was not contrary to federal law as defined by the U.S.
Supreme Court. As a result, this claim in Ground One should be denied and dismissed.

To the extent that Petitioner asserts there were violations of Rules 5 and 6 of the South
Carolina Rules of Criminal Procedure, Respondent submits that those claims are not cognizable for
federal habeas relief. They clearly hinge on the interpretation of state criminal law and rules of
procedure, not federal law. Thus, those claims fall outside of the jurisdiction of this Court. Wright
v. Angelone, 151 F.3d 151, 157 (4™ Cir. 1998). Petitioner fails to assert that any federal law is at

issue as to those claims. Since these claims strictly rely upon the interpretation of state law, they

must be éummarily dismissed. Estelle v. McGuire, 502 U.S. 62, 67 (1991)(“Federal habeas corpus
relief does not lie in errors of state law.”). |
Claims Related to Déstruction of Evidence
Tothe extenf Petitionér raises a claim of prosecutorial misconduct for the destruction of some
ofthe evidence the State méy have intended to present had Petitioner gone to trial, Petitioner’s claim
is also without merit. The PCR Court found Petitioner failed to prove the evidence was exculpatory
or that the solicitor acted in bad faith. As a result, the solicitor’s actions did not amount to

prosecutorial misconduct. The PCR Court further noted that the State did not have an absolute duty
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to preserve potentially useful evidence that might exonerate a defendant, citing Arizona v.
Youngblood, 488 U.S. 51, 109 S.Ct. 333 (1988); State v. Mabe, 306 S.C. 355, 412 S.E.2d 386

(1991); and State v. Jackson, 302 S.C. 313, 396 S.E.2d 101 (1990).

Petitioner cannot show that the PCR Court’s findings were the result of eitiler an
unreasonable determination of the facts or an unreasonable application of federal law. The PCR
Court’s findings were not an unreasonable application of federal law. “[U]nless a criminal defendant
can show bad faith on the part of the police, failure to preserve potentially useful evidence does not

constitute a-denial of due process of law.” Arizona v. Youngblood, 488 U.S. 51, 58, 109 S. Ct. 333,

337,102 L. Ed. 2d 281 (1988). Here, Petitioner did not show in state court that the police acted in
bad faith in destroying some of the evidence may have intended to present had Petitioner gone to
trial. None of the items were destroyed before Petitioner’s guilty plea. (See Attachment #17, pgs
25-8). The Property and Evidence Reports were disclosed to the defense prior to Petitioner’s guilty
plea. (See Attachmént #17, pgs 234). Clearly, the evidence was available to Petitioner and his
counsel prior to Petitioner’s guilty plea. Thus, Petitioner cannot show that the police acted in bad
faith when they destroyed the evidence after Petitioner pled guilty. As a result, to the extent
Petitioner asserts there was a due process violation because of the destruction of some of the
evidence the State may have intended to present had Petitioner gone to trial, his claim is.without
merit. Ground One of Petitioner’s first habeas petition should therefore be denied anci dismissed.

Ground Two: Prosecutorial Misconduct - Use of alleged admission by Applicant from Family
Court; (See Memorandum); without appointed counsel '

In addition to being barred by the statute of limitations and procedurally barred, Petitioner’s

claims in Ground Two are without merit. Petitioner fails to show that a state court made an
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unreasonable determination of the facts in addressing this claim. Further, Petitioner fails to show
that a state court unreasonably applied federal law in addressing this claim of prosecutorial
misconduct. Since Petitioner has not established that he is entitled to federal habeas relief upon this
claim, Ground Two in Petitioner’s first habeas petition should be denied and dismissed with
prejudice.

In Ground Two, Petitioner asserts it was prosecutorial misconduct for the State to use his

admissions in Family Court against him at the plea hearing. This claim is w_ithout merit. The PCR
Court found that Petitioner’s claim did not entail prosecutorial misconduct. (App. 112). Petitioner
caﬁnot show that this ruling was either based upon an unreasonable determination of the facts or an
unreasonable application of federal law.

First, Petitioner cannot show that the PCR Court made e;n unreasonable determination of the
facts in addressing this claim. The PCR Court noted that the transcript of Petitioner’s guilty plea
stated that he admitted guilt in the DSS family court proceedings. (App. 112). It also noted that
Petitioner testified that he was not represented at the DSS proceedings and that any admission was
only the general admission of and agreement with the family court’s finding of sexual abuse, not an
admission of guilt of sexual battery. Id. The PCR Court also noted that Petitioner expressly denied
engaging in sexual battery. Id. The PCR Court also found that Petitioner submitted a family court
order contained in the file subpoenaed from the solicitor that said Petitioner was in agreement with
the finding of sexual abuse of his three step-daughters supported his assertion that the solicitor was
aware that any admission was of sexual abuse only. Id. These findings are supported by the record.
At Petitioner’s plea hearing, it is noted that Petitioner admitted guilt in the DSS proceedings. (_App.

12). Further, at the PCR hearing, Petitioner testified defense counsel was not present at the DSS
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proceedings, and he was not represented at the DSS proceedings. (App. 57, 67). Petitioner also
expressly denied engaging in sexual battery at the PCR hearing. (App. 63). Petitioner also argued
that the treatment plans indicated he only admitted to general séxual abuse, and not sexual battery.
(App. 66-7). Since the PCR Court’s factual findings are clearly suppérted by the record, Petitioner
fails to show that the PCR Court’s decision was the result of an unreasonable determination of the
facts.

Petitioner also fails to show that the PCR Court unreasonably applied federal law in denying
this claim of prosecutorial misconduct. In reviewing Petitioner’s brief on this issue, it appears that
Petitioner is essentially asserting that there was prosecutorial misconduct because the State did not
provide him with a copy of hié testimony from the DSS family court hearings before noting that he
had admitted his guilt at the plea hearing. This claim is without merit. As already noted in response
to Ground One, “the Brady rule does not apply if the evidence in question is available to the
defendant from other sources; thus, when defense counsel could have discovered the evidence
through reasqnable diligence, there is no Brady violation if the Government fails to produce it." U.S.
v.Kelly,35F.3d 929,937 (4th Cir. i994)(internal quotations omitted). "[W]here evidence is equally
available to the accused, the obligation on the p_ért of the State to furnish such evidence to the

accused is relieved." Anderson v. Leeke, 271 S.C. 435, 439, 248 S.E.2d 120, 122 (.1978).' The

statement in question was made by Petitioner at his DSS proceeding. Clearly, Petitioner could have
informed counsel of the statements, and if necessary, counsel could have contacted the court reporter
for the Family Court proceeding to obtain a copy of the transcript of those proceedings. -

To the extent Petitioner asserts that the statements made at the DSS proceeding were not

admissible because he was not represented by counsel, Petitioner’s claim is also without merit. See
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Tollett v. Henderson, 411 U.S. 258, 267, 93 S.Ct. 1602 (1973) (“when a criminal defendant has

solemnly admitted in open court that he is, in fact, guilty of the offense with which he is charged [he

may only attack the voluntary and intelligent character of the plea, and] he may not thereafter raise

independent claims relating to the deprivation of constitutional rights that occurred prior to the entry -

of the plea™); United States v. Willis, 992 F.2d 489, 490 (4 Cir.1993); see also State v. Passaro, 350

S.C. 499, 567 S.E.2d 862, 866 (2002).
In all, Petitioner fails to show that he is entitled to federal habeas relief upon these claims.
As a result, Ground Two should be denied and dismissed.

Ground Three: Ineffective Assistance of Counsel - Issues 2., 1., and 4. - (Please see PCR
Order)(See also Memorandum Argument I1I)

In addition to being procedurally barred and barred by the statute of limitations, Petitioner’s
claims of ineffective assistanf:e of counsel in Ground Three are without merit. Petitioner fails to
show that a state court made an unreasonable determination of the facts in addressing these claims.
Further, Petitioner fails to show that a state court unreasonably applied federal. law to these claims.
Since Petitioner has not established that he is entitled to federal habeas relief upon these claims,

Ground Three should be denied and dismissed.

597

In Ground Three, Petitioner asserts four claims of ineffective assistance of counsel. First, -

he argues that counsel was ineffective because counsel failed to investigate the claims against
Petitioner, counsel only met with Petitioner once, on the day of the plea hearing; and counsel failed
to make a Brady motion. Second, Petitioner contends counsel was ineffective for ﬁof addressing the
fact that Petitioner made two court appearances while under the influence of psychotropic

medications. Third, Petitioner asserts counsel was ineffective in failing to negotiate for a plea offer.
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The fourth claim, which is not listed on the habeas petition but is contained in the brief attached to
it, was that counsel was ineffective for not advising him of his right to a direct appeal.

A. Trial Counsel was not ineffective for not investigating, making a Brady motion, or
meetmg with Petitioner

In the first set of claims, Petitioner i)resents sevefal arguments. First, he claims that counsel
failed to investigate the claims against Petitioner. In the brief attached to the habeas petition,
Petitioner also argues that counsel failed to review the rape kit and clothing that was in possession
Qf the Greenville County Sheriff’s Department. According to Petitioner, counsel could have become
aware of the SLED report had he engaged m further investigation into the Whereabouts of the
clothing and rape kit. Second, Petitioner argues plea counsel only met with him once, on the day of
the plea. Third, he contended that counsel failed to file a Brady motion.

The PCR Court denied relief on the first argumenf in this set of claims, finding it was without
merit. (App. 113). The PCR Court did not make any findings of fact in addressing this claim. Thus,
Petitioner cannot show that this claim was based upon an unreasonable determination of the facts.

Petitioner also cannot establish that the PCR Court’s decision on this issue was an
unreasonable application of federal law. Petiti.oner did not show that he was prejudiced by any
deficiency in his plea counsel’s investigation. Specifically, Petitioner did not present any
exculpatory evidence that would have been found had counsel engaged in a more thorough
investigation. Atthe PCR heanng, Petitioner did present nine exhibits. The first was hlS bookmg
report. The second was the SLED lab report at issue in Ground One of this first petition. The third
exhibit was a medical request form completed by Petitioner when he was being held by at the

Greenville County Detention Center. The fourth exhibit consisted of his medication records from
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the detention center. Petitioner’s fifth exhibit was the letter he received from SLED in response to
his request for test results in his case. The sixth exhibit was the discovery disclosure letter sent by
the solicitor’s office to Petitioner’s plea counsel on January 18', 2005. The seventh exhibit included
the property and eQidence records included in the State’s file. The eighth exhibit was Petitioner’s
Memorandum of Law in Support of his PCR Application. The ninth exhibit was the letter Petitioner
received from the South Carolina Court of Appeals indicating no appeal had b.een filed in his case.
In all, none of these exhibits show that Petitioner did not commit the crimes to which he pled guilty.
Thus, it was not unreasonable for the PCR Court to find that Petitioner’s claim was not meritoﬁous.
He had not established that counsel was ineffective because he had not shown he was prejudiced by
any deficiency of counsel. Thus, this claim for relief should be denied and diémissed.

Petitioner’s second contention in this set of claims, that counsel was ineffective in
investigating by only meeting with Petitioner once before his guilty plea, was also found to be
without merit by the PCR Court. (App. 113). Petitioner cannot show that this decision by the PCR
Court was based upon an unreasonable determination of the facts. The PCR Court did not outline
any findings of fact in addressing this claim.

Further, Petitioner cannot show that the PCR Court unreasonably applied federal law in
addressing this claim. At the plea hearing, Petitioner told the plea court that he was totally and
completely satisfied with the representation ofhis attorney, and that his attorney had done everything
that he thought was reasonably ﬁeces‘sary to adequately prepare his defense. (App. 11). Further,
Petitioner informed the plea court that he had ample opportunity to review the eyidence the State had
against him, and that he had no complaints with respect to thé charges he faced. (App. 11). “Absent

clear and convincing evidence to the contrary, [a petitioner] is bound by the representations he made
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during the plea colloquy.” Burket v. Angelone, 208 F.3d 172, 191 (4th Cir. 2000); see Beck v.

Angelone, 261 F.3d 377, 396 (4th Cir. 2001)(same). At the PCR hearing, counsel testified that
Petitioner wanted to plead guilty, and that Petitioner never indicated that he wanted to go to trial.
(App. 80-2). Counsel also testified that when he spoke with Petitioner about the incident, Petitioner
maintained that something happened, but he was evasive about any details. (App. 81-2). Counsel
also noted that Petitioner never informed him about being on psychiatric medication, and there was
no indication by Petitioner’s behavior that he had ény psychiatric problems. (See App. 81, 83).
Petitioner presented no probative testimony or evidence that would have been discovered by counsel
had counsel met with Petitioner on more than one occasion. While Petitioner asserted that further
meetings with counsel would have led counsel to investigate into Petitioner’s mental state, Petitioner
presented no evidence to support this claim. Furthermore, Petitioner presented no evidence that
established he was incompetent to plead'guilty at his plea hearing, or that he was incompétent for
his Family Court hearing. Siﬁce Petitioner did not present evidence to support a finding that he was
prejudiced by any deficiency of counsel in this regard, the PCR Court was not unreasonable in
finding this claim of ineffective assistance of counsel was without merit. As a result, this claim
should be denied and dismissed.

Petitioner’s third assertion in this first claim is alsd Withbut merit. Petitioner asserts counsel
was ineffective for not filing a Brady motion. This claim was arguably denied by the PCR Court.
(See App. 113). The PCR Courtissued no factual findings in addressing this claim. Thus, Petitioner
cannot show that the PCR Court made an unreasonable détermination of the facts in addressing this

claim.
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Petitioner also cannot show that the PCR Court unreasonably applied federal law in
dismissing this claim. First, Petitioner did not show that counsel was deficient. Atthe PCR hearing,
counsel testified that he did not file a Brady motion because he knew the solicitor on the case, and
he called her, and the solicitor indicated she would give him all of the discovery. (App. 80).
Co'ux‘lsel also indicated that the solicitor had an -open file policy, and he copied everything that was
. in the file for Petitioner’s case. Id. In light of the fact that counsel had access and received
everything that he would have received had he filed a Brady/Rule 5 Motion, Petiﬁoncr cannot
establish counsel was deficient in this regard. Further, Petitioner fails to show that he was prejudiced
by any error of counsel in not filing a Brady motion. Specifically, Petitioner did not preseﬁt any
exculpatory evidence at the PCR hearing that could have been obtained by counsel had counsel filed
a Brady motion in this case. The only new document presented at the PCR hearing was the SLED
report, which as explained in response to Ground One of this first petition, was neither inculpafory

nor exculpatory. As a result, Petitioner’s third assertion in his first claim in Ground Three should

be denied and dismissed. See Bassette v. Thompson, 915 F.2d 932 (4* Cir. 1990)(petitioner's

allegation that attorney did ineffective investigation does not support relief absent proffer of the

supposed witness's favorable testimony); see Savino v. Murray, 82 F.3d 593 (4" Cir. 1996) (rejecting -

habeas claim that attorneys should have pursued intoxication defense where petitioner offered no

proof his alleged cocaine usage made him incapable of intent or deliberation); see also Bannister v.
State, 333 S.C. 298, 303, 509 S.E.2d 807, 809 (1998).

B. Court Appearjances/Psychotropic drugs

In his second assertion in this first claim in Ground Three, Petitioner contends counsel was

ineffective for not addressing the fact Petitioner made two court appearances while under the
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influence of psychotropic medications. This claim is without merit. The PCR Court denied relief
on this clairﬁ, finding it was without merit. (App. 113). The PCR Court did not make any findings
of fact in addressing this claifn. Thus, Petitioner cannot show that this claim was based upon an
unreasonable determination of the facts.

Petitioner also cannot establish that the PCR Court’s decision on this issue was an
unreasonable application of federal law. First, Petitioner failed to establish in state court he was
under the influence of psychotropic drugs at the plea hearing. At the hearing, Petitionef indicated .
the only medication he had taken on the day of the hearing was for hypertension. (App. 5.—6).
Petitioner also indicated the only psychiatric treatment he had received was through a Salvation
Army rehabilitation program that he had graduated from the year before the plea hearing. (App. 6-7).
“Solemn declarations in open court carry a strong presumption of verity. The subsequent
presentation of conclusory allegations unsupported by specifics is subject to summary dismissal, as

are contentions that in the face of the record are wholly incredible.” Blackledge v. Allison, 431 U.S.

63,74,978.Ct. 1621, 52 L.Ed.2d 136 (1977). Respondent submits the records Petitioner presented
at the PCR hearing did not conclusively establish he was under the influence of psychotropic drugs
on the day of his plea. Thus, this claim should be dismissed.

Furthermore, counsel was not ineffective because Petitioner never informed him of his

psychiatric condition. See Funchess v. Wainwright, 772 F.2d 683, 689 (11" Cir. 1985) (finding no

ineffective assistance of counsel for failing to investigate past psychological problems where
defendant did not inform counsel of the past problem, and nothing during representation indicated

existence of a psychological problem); see also Clanton v. Blair, 826 F.2d 1354, 1358 (4™ Cir. 1987).

At the PCR hearing, counsel testified that Petitioner never told him he was on any psychiatric
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medication. (App. 81). He further noted Petitioner did not present any symptoms of having any
psychiatric issues when he met with Petitioner. 1d. Petitioner’s testimony also indicates he never
told counsel he was on psychiatric medication. (See App. 61-2). Petitioner cannot show that counsel
was ineffective in not addressing Petitioner allegedly being under the influence of psychiatric drugs.
Thus, this claim should be deﬁied and dismissed.

C. Negotiating Plea Offer

In his third claim in Ground Three, Petitioner asserts counsel was ineffective in failing to
negotiate for a plea offer. This claim is without merit. The PCR Court denied relief on the argument
in this set of claims, finding it was without merit. (App. 113). The PCR Court did not make any
findings of fact in addressing this ;:laim. Thus, Petitioner cannot show that this claim was based
upon an unreasonable determination of the facts. ~ Petitioner also cannot establish that the PCR
Court’s decision on this issue was an unreasonable application of federal law. Even if counsel was
deficient, Petitioner failed to present any evidence that he was prejudiced by any error of counsel ip
this regard. As already noted, with guilty pleas, “in order to satisfy the “prejudice” requiremenf, the

defendant must show that there is a reasonable probability that, but for counsel's errors, he would

not have pleaded guilty and would have insisted on going to trial.” Hill, supra. V. Lockhart. This
claim clearly indicates Petitioner would have still pled guilty had counsel negotiated a plea offer.
He only complains that he would have received a better sentence. Thus, Petitioner has not

established he was prejudiced in this regard. Hooper v. Garraghty, 845 F.2d 471 (4™ Cir.1988); see

Fields v. Attorney General of State of Md., 956 F.2d 1290, 1297-98 (4™ Cir.1992) (finding no

prejudice when argument was counsel was ineffective and petitioner he would have pled to a

different plea bargain and received a more favorable sentence with competent counsel); see also
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Craker v. McCotter, 805 F.2d 538, 542 (5™ Cir.1986). As a result, this claim for relief should be

denied and dismissed.’
D. Failure to Advise Regz}rding Right to Direct Appeal

In his memorandum, Petitioner asserts that plea counsel was ineffective for not advising him
of his right to appeal the guilty plea. The PCR Court denied relief upon this claim. The PCR Court

denied relief on this claim, finding it was without merit. (App. 113). The PCR Court did not make

~ any findings of fact in addressing this claim. Thus, Petitioner cannot show that this claim was based

upon an unreasonable determination of the facts.  Petitioner also cannot establish that the PCR
Court’s decision on this issue was an unreasonable application of federal law. “[Clounsel has a
constitutionally imposed duty to consult with the defendant about an appeal when there is reason to
think either (1) that a rational defendant would want to appeal (for example, because there are
nonfrivolous grounds for appeal), or (2) that this particular defendant reasonably demonstrated to

counsel that he was interested in appealing.” Roe v. Flores-Ortega, 528 U.S. 470, 480, 120 S.Ct.

1029, 1036 (2000).

Although not determinative, a highly relevant factor in this inquiry will be whether
the conviction follows a trial or a guilty plea, both because a guilty plea reduces the
scope of potentially appealable issues and because such a plea may indicate that the
defendant seeks an end to judicial proceedings. Even in cases when the defendant
pleads guilty, the court must consider such factors as whether the defendant received
the sentence bargained for as part of the plea and whether the plea expressly reserved

"Petitioner also presented no probative evidence at the PCR hearing of what an attempt at plea
negotiations would have garered. At best, Petitioner presented information to the PCR Court that
the State had mentioned a cap on his sentence. In agreement with the statements made in the letters,
the State did recommend that Petitioner’s sentences be served concurrently. (App. 12). Petitioner
did receive a concurrent sentence. (App. 13). There was no testimony or evidence presented at trial’
to indicate what cap the State would have considered. Since Petitioner did not present any evidence
establishing what would have resulted had plea negotiations taken place, Petitioner fails to show that
he was prejudiced.
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or waived some or all appeal rights. Only by considering all relevant factors in a

given case can a court properly determine whether a rational defendant would have

desired an appeal or that the particular defendant sufficiently demonstrated to counsel

an interest in an appeal.

Id. “[T]o show prejudice in these circumstances, a defendant must demonstrate that there is a
reasonable probability that, but for counsel's deficient failure to consult with him about an appeal,
he would have timely appealed.” Id. at 483, 120 S.Ct. at 1038.

Here, Petitioner cannot show that counsel was deficient in this regard. Under the facts of this
case, counsel did not have a duty to consult with Petitioner about an appeal. First, there was no
reason to think Petitioner would want to file an appeal in this case. Petitioner pled guilty to the
charges. The record of the plea hearing does not indicate there were any nonfrivolous issues

preserved for appeal. The record indicates Petitioner’s plea was knowingly and voluntarily made

under Boykin v. Alabama, 395 U.S. 238(1969). In Boykin, the United States Supreme Court held

that before a court can accept a guilty plea, a defendant must be advised of the constitutional ﬁghts
he is waiving. Id. Specifically, a defendant must be aware of the privilege against
self-incrimination, the right to a jury trial, and the right to confront one's accusers. Id. The record
clearly reflects that Petitioner’s plea was knowingly, voluntarily, and intelligently made. He was
advised of those rights by the plea court. (App. 10). Petitioner was also advised of the charges
against him, and the maximum sentences for each offense. (App. 7-8).

Petitioner’s sentences were within the maximum sentencés allowed under South Carolina
law.!” See S.C. Code Ann. § 16-3-652(2)(1985)(CSC first degree punishable by sentence of no more

‘than thirty years); S.C. Code Ann. § 16-3-655(1)(1985) (defining CSC first degree with a minor);

19S.C. Code Ann. § 16-3-655 has been amended several times since Petitioner’s guilty plea.
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S.C. Code Ann. § 16-15-140 (Supp. 2601)(deﬁning lewd act with a minor; punishable by sentence
of fifteen years); see State v. Outlaw, 304 S.C. 347,250, 404 S.E.2d 516, 517-18 (S.C.Ct.App.1991)
(finding sentence for CSC with a minor second degree was proper; while statute for CSC with a
minor second degree did not provide a sentencing range, the statute for CSC second degree did)
rev’d on other grounds, 307 S.C. 177, 414 S.E.2d 147 (1992). Petitioner was sentenced to the terms
of the recommendation offered by the solicitor. (See App. 12-3). Since Petitioner waived all of the
non-jurisdictional claims;. with the exception of ineffectivéassist_ance of defense counsel and the

voluntariness of the plea, there were no non-frivolous issues to raise on appeal in this case. Johnson

‘v. Catoe, 336 S.C. 357-58, 520 S.E.2d 617, 619 (1999). Pctitioner also did not show that he |

indicated to plea counsel that he wanted to file an appeal. Petitioner acknowledged that he did not

do so because he was unaware that he could appeal at the time. (App. 45-6). Since Petitioner did

not establish that counsel had a duty to consult with him regarding his right to appeal in this case,

Petitioner did not establish counsel was deficient in this regard.

Petitioner failed to establish he was prejudiced by counsel’s failure to consult with him
regarding an appeal. Had counsel consulted with Petitioner and informed Petitioner that there wefe
no non-frivolous mattefs to appeal, and that he had waived nearly all claims by pleading guilty,
Respondeﬁt submits Petitioner would not have requeéted counsel file a direct appeal to his guilty
plea. Petitioner presented no testimony or evidence to show he would have otherwise requestéd aﬁ
appeal had he been consulted. Since Petitioner has not established counsel was deficient or that he -
was prejudiced, he cannot show that the PCR Court’s denial of relief upon this claim was contrary
to federal law as established by the United States Supreme Court. As a result, this claim for relief

should be denied and dismissed.
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Ground Four: Ineffective Assistance of Counsel - Issues 3. and 5. (Please see PCR Order)(See
also Memorandum Argument I11)

Some of Petitioner’s claims in Ground Four are procedurally barred. Further, all of his
claims are barred by the statuté of limitations. In addition, Petitioner’s claims should be denied and
dismissed because they are without merit. Petitioner fails to show that a state court made an
unreasonable determination of the facts in addressing either of the two claims of ineffective
assistance of counsel. Petitioner also fails to show that a state court unreasonably applied federal
law to either of these claims. Since Petitioner has not established that he is entitled to federal habeas
relief upon these claims, Ground Four should be dismissed.

In Ground Four, Petitioner asserts two claims of ineffective assistance of counsel. First, he
claims that defense counsel was ineffective because he failed to present any mitigating evidenée af
Petitioner’s plea hearing. He specifically asserts that counsel should have made the plea court aware
of the fact Petitioner was reqﬁired to submit to a psychological exam pursuant to two Famﬂy Court
Orders. Petitioner’s second claim is that defense counsel was ineffective for failing to advise
Petitioner to plead guilty despite a lack of evidence against him.

Petitioner is not entitled to federal habeas relief upon his first claim. As already noted, this
claim is procedurally barred. Further, Petitioner cannot show that the PCR Court unreasonably
applied federal law or made an unreasonable dctermination of the facts in addressing this claim. The
PCR Court found this claim was without merit. (App. 113). In doing so, the i’CR Court made no
specific findings of fact. Thus, Petitioner cannot show the PCR Court’s decision was based upon

an unreasonable determination of the facts.
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The PCR Court’s dismissal of this claim was not an unreasonable application of federal law.
In essence, the PCR Court found that Petitioner had not met his burden of showing that counsel was
deficient and that he was prejudiced as a result. Petitioner did not meet his burden in his PCR action.
First, the Family Court Orders to which Petitioner refers were .never admitted into evidence at the
PCR hearing. Had they been introduced at the piea hearing, Respondent submits they would not
have been mitigating. The Treatment Plans specifically instructed Petitioner to contact the specified
doctor to schedule an appointment for a psychological evaluation within 15 days or upon Petitioner’s
release from the detention center, whichever occurs first. (Docket Entry #1-2, page 31, 33).
Petitioner did not present any evidence or testimony at the PCR hearing that he attempted to contact
the doctor specified by the Family Court. Thus, any failure to obtain a psychiatric evaluation based
upon the Family Coﬁrt Orders clearly lies with Petitioner. Further, Petitioner never presented any
diagnosis from a mental health professional that indicated he was suffering from a psychiatric
condition. Even the medication records presented at the evidentiary hearing indicated a diagnosis
was not specified. As a result, Petitioner never established he was suffering from a psychiatric
condition that could have been presented as mitigation at his plea hearing. Respondent submits it
Would not have been mitigating for the plea court to hear that he did nof comply with the Family
Court’s directives, which were provided to Petitionerv on two separate occasions. The PCR Court
was well within réason to find counsel was not deficient in this regard. Also, Petitioner failed to
establish he was prejudiced bbecause he did not present credible evidence he suffered from a
psychiatric condition when he committed the crimes. Finally, Petitioner also fails to establish he was

prejudiced because he does not contend that he would not have pled guilty but Ifor counsel’s alleged
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failure to present mitigating evidence. As aresult, tliis ciaim in Ground Four should be denied and
dismissed.

In addition to being procedurally barred and barred by the statute of limitations, Petitioner’s
second claim for relief in Ground Four is without merit. In the s.econd claim, Petitioher asserts tinat
plea counsel was ineffective because he provided inadequate advice. Specifically, he asserts counsel
advised him to plead guilty even though there was a lack of evidence against Petitioner. The PCR
Court found this claim was without merit. In doing so, the PCR Court made no specific findings of
fact. Thus, Petitioner cannot show the PCR Court’s decision was based upon an unreasonable
determination of the facts.

The PCR Court’s dismissal of this claim was not an unreasonable application of federal law.
In essence, the PCR Court fopnd that Petitioner had not met his burden of showing counsel was
deficient and he was prejudiced as a result. Petitioﬁer did not meet his burden in his PCR action.
First, Petitioner did not establish counsel was deficient. Respondent submits there was evidence of
Petitioner’s guilt. It appears from the r;acords and the discovery provided to plea counsel that the
State could have presented the testimony of the victims and evidence to corroborate the CSC
victim’s version of the events. (See App. 12, 88-9; Attachment No. 17 at pgs. 23-28). Contrary to
Petitioner’s assertions, the results of the SLED testing of the sexual assault collection kit conducted
on the CSC victim were not fatal to the State’s case. As noted in response to Ground One, the test
results did not exculpate Petitioner from guilt. Furthermore, the State likely could have used
statements made by Petitioner in his Family Court proceedings. In all, Petitioner failed to show that

counsel was deficient because there was sufficient evidence to support his conviction.
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Petitioner also fails to show that he was prejudiced. Respondent submits Petitioner did not
establish it was counsel’s advice that led him to plead guilty. Céunsel testified that Petitioner
indicated something did happen, and that he wanted to plead guilty from the beginning. (See App.
80-1). Counsel also stated that Petitioner “never said he wanted to go to trial.” (App. 81). While
Petitioner testified counsel failed to complete a litany of tasks that he considered to be necessary, he
never asserted that he pled guilty because counsel told him to plead guilty. In all, Petitioner diq not
meet his burden of establishing that but for counsel’s alleged error, he would not have pled guilty.
As a result, this claim for relief should be denie(i and dismissed.

Second Habeas Petition

Ground One: Prosecutorial Misconduct at the Certiorari Level - deliberate obstruction in the true
preparation of the Record on Appeal (Appendix)

Petitioner’s claims in Ground One are procedurally barred and barred by the statute of
limitations. Petitioner’s claims are also not cognizable claims for federal habeas relief. In Ground
One, Petitioner asserts claims of prosecutorial misconduct that allegedly occurred in his post-
conviction relicf action. Specifically, he complains that exhibits -entered iﬁto evidence at his PCR
hearing were not included in the Appendix to the State’s Petition for Writ of Certiorafi. The Fourth

Circuit has held that alleged infirmities in a state post-conviction action are not matters that may be

addressed in federal habeas agtions. Bryant v. Maryland, 848 F.2d 492, 493 (4th Cir. 1988). The
federal role in re.viewing an application for habeas corpus is limited to evaluating what occurred in
the state or federal proceedings that actually led to the petitioner’s conviction; what occurred in the
Petitioner’s collateral proceeding does not enter into the habeas calculations. 28 U.S.C. 2254();

Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004). Since the claims in this ground stem solely

from Petitioner’s PCR appeal, Ground One should be dismissed because it is not a cognizable claim.
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Ground Two: Ineffective Appellate Counsel - (See Memorandum) - Failure to provide no more
than a “less than perfunctory” representation/investigation.

Petitioner’s claim in Ground Two is procedurally barred and barred by the statute. of
limitations. Further, Petitioner fails to state a claim upon which federal habeas relief can be granted.
In Ground Two, Petitioner asserts that appellate counsel in his PCR appeal was ineffective. The
Fourth Circuit has held that alleged infirmities in a state post-conviction action are not matters that

may be addressed in federal habeas actions. Bryant v. Maryland, 848 F.2d 492, 493 (4th Cir. 1988).

The federal role in reviewing an application for habeas corpus is limited to evaluating what occurred
in the state or federal proceedings that actually led to the petitioner’s conviction; what occurred in
the Petitioner’s collateral proceeding does not enter into the habeas calculations. 28 U.S.C. 2254(i);

Lambert v. Blackwell, 387 F.3d 210, 247 (3d Cir. 2004). Any claim against trial or appellate

counsel in his state PCR actions fails to state a claim upon which relief may be granted, and-
Respondent is entitled to dismissal or in the alternative summary judgment on this issue. Rule 12(b),
FR.CP.

Ground Three: Misinterpretation of the Record on Appeal (Appendix) resulting in “reversal” of
the PCR Order granting relief. (See Memorandum)

In addition to being procedurally barred and barred by the statute of limitations, Petitioner’s

claim in Ground Three is without merit. Petitioner’s claims that there were errors in the South .

Carolina Supreme Court’s factual statements in the opinion reversing the PCR Court’s grant of relief
are not supported by the record.

Petitioner asserts there were several misstatements of fact in the South Carolin_a Supreme
Court’s Opinion. First,.he asserts the South Carolina Supreme Court’s statement in the procedural

and factual history about the DSS proceedings was not substantiated in the Record on Appeal or
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Appendix.'! This claim is without merit because the statement was substaﬁtiated by testimony at the
plea hearing. Prior to the statement challenged by Petitioner, the Supreme Court noted “[a]fter
[Petitioner’s] nine-year-old stepdaughter disclosed to her motherl that [Petitioner] had. sexually
abused her in July 2004, Mother confronted [Petitioner] about the allegations. During this
confrontation, it was revealed that [Petitioner]'s two other stepdaughters, ages eleven and twelve
years old, had also been sexually abused by [Petitioner].” These statements are clearly supported
by the recitation of the facts presented at the plea hearing by the solicitor. (App. 11-12). At the plea
hearing, Petitioner admitted those statements were true. (App. 12). Thus, the statements in the
South Carolina Supreme Court’s opinion regarding the actions that led to the Family Court
pfoceeding and his statements at the Family Court were substantiatéd by Petitioner. Both Petﬁioner
and plea counsel testified a treatment plan was submitted by the Family Court. (App. 66-7; 85).
Thus, there was support in the record for this finding by Supreme Court.

Petitioner is correct that the Supreme Court incorrectly states that he had not taken any
medication within the twenty-four hour period before the plea. At the plea hearing, Petitioner
admitted to taking medication for hypertension, and he indicated to the plea court that he felt fine.
(App. 6). However, Petitioner’s assertion that the Supreme Court’s statement that he did not
elaborate on his treatment is not supported by the record. Petitioner did state at the plea hearing that
he graduated from a Salvation Army rehabilitation program. (App. 6-7). He did not provide any
other information about why he sought treatment, or what the treatment involved. (See App. 7).

Thus, he cannot show that the Supreme Court was unreasonable in stating that he did not elaborate

"' The specific statement in the opinion was “[s]ubsequently, a family court proceeding brought by
the Department of Social Services was conducted wherein Respondent admitted to the allegations.
As aresult, a treatment plan was put into effect to address Respondent's conduct.”
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on the treatment. Since the iséue before the South Carolina Supreme Court was whether Petitioner
would not have pled guilty if counsel had explained the definition of “sexual battery,” Respondent
submits Petitioner cannot show the error in the procedural/factual history in the opinion resulted in
the reversal of the PCR Court’s Order. Petitioner’s statement about his medication was not relevant
to the Supreme Court’s decision. |

Petitioner next complains about a statement made by the Supreme Court regarding his PCR
testimony. The statement was “[d]espite the State's assertion that Respondent admitted to
committing a sexual battery during the family court proceeding, Respondent testified he could not
recall such an admission.” This was supported by Petitioner’s PCR testimony. (App. 66-7).

Similarly, Petitioner’s complaint about the Supreme Court’s recitation of counsel’s testimony

. regarding his decision not to file discovery requests and the contents of the discovery he obtained.

This portion of the Supreme Court’s opinion is supported by the testimony by piea counsel at the
PCR hearing. (App. 79-82; 86-90). In all, Respondent submits that Petitioner has not shown the
Supreme Court’s ruling in the PCR appeal was the result of an unreasonable determination of the
facts. With the exception of the Supreme Court’s finding that Petitioner stated he had not taken any
drugs within the past 24 hours, the Supreme Court’s recitation of the facts and procedural history
was supported by the plea and PCRVtranscripts. Thus, he is not entitied to relief upon this claim.
~ Tothe extent Petitioner asserts the South Carolina Supreme Court Opinion did not take into
account his Memorandum of Law in Support of PCR Application, Respondent submits this claim

is without merit. While the exhibits to the PCR evidentiary hearing should have been included in

the Appendix to the State’s Petition for Writ of Certiorari,'? Petitioner cannot show that he was

12Rule 243(f), SCACR (“The Appendix shall contain: (1) the entire lower court record. . .”).
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prejudiced by the fact the Memorandum of Law 'was not included in his appeal. The issue on appeal
was whether Petitioner was entitled to relief due to ineffective assistance of counsel for failure to
explain the definition of “se;(ual battery.” This issue was not addressed by Petitioner in the
Memorandum of Law in Support of PCR Application.. Since Petitioner did not file a cross-appeal
to raise any of the issues addressed by the Memorandum, the Memorandum was not relevant to any
issue presented to the South Carolina Supreme Court. As a result, this claim should be denied and
dismissed.

Ground Four: Due Process violation - Denial of right to present case under “pro se” status by the
Chief Justice of the S.C. Supreme Court.

In addition to being barred by the statute of limitations, Petitioner’s claim in Ground Four
is not a claim upon which federal habeas relief can be granted. The Sixth Amendment guarantees
a defendant in a state criminal trial both a right to counsel and a right of self-representation. Faretta
v. California, 422 U.S. 806, 806, 819-20 (1975). The constitutional right to counsel attaches at trial.

Pennsylvania v. Finley, 481 U.S. 551, 555 (1987); Hill v. Jones, 81 F.3d 1015, 1024 (11" Cir.2004).

However, Petitioner had no right to represent himself in his PCR appeal. See Martinez v. Court of

Appeal of CaIifomia, Fourth Appellate Dist., 528 U.S. 152, 163-164, 120 S.Ct. 684, 692 (2000)

(recognizing there is no federal constitutional right to .self-representation' in dire;ct appeal); Coleman
v. Thompson, 501 U.S. 722,755 (1991)(a defendant possesses no corresponding Sixth Amendment
right to counsel in a post-conviction collateral proceeding); Finley, 481 U.S. at 555(same). Further,
as with Petitioner’s claims in Ground One and Two, Petitioner’s claim is not éogllizable because it
is an allegation of error in the .collateral action, and not an allegation of error in the cfiminal action.

The Fourth Circuit has held that alleged infirmities in a state post-conviction action are not matters
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that may be addressed in federal habeas actions. Bryant v. Maryland, 848 F.Zd 492, 493 (4th Cir.

1988). The federal role in reviewing an application for habeas corpus is limited to evaluating what
occurred in the state or federal proceedings that actually led to the petitioner’s conviction; what
occurred in the Petitioner’s collateral proceeding does not enter into the habeas calculations. 28

U.S.C.2254(i); Lawrence v. Branker, 517 F.3d 700, 71 7 (4" Cir. 2008)(“[E]ven where there is some

error in state post-conviction proceedings, a petitioner is not entitled to federal habeas relief because
the assignment of error relating to those post-conviction proceedings represents an attack on a

proceeding collateral to detention and not to the detention itself.””); Lambert v. Blackwell, 387 F.3d

210, 247 (3d Cir. 2004).
Third Habeas Petition

Ground One: 14th Amendment due process violation of Brady. “No Releif” at PCR failure to
disclose DNA (Sled results) or toxicology report. (See Memorandum)

In addition to being barred by the statute of limitations and procedurally barred, Petitioner’s
claims in Ground One should be dismissed because they are without merit. These claims are
essentially the same claims raised by Petitioner in Ground One of his first habeas petition. Thus, for
the reasons stated in response to Ground One of the first habeas petition, Respondent submits the
claims in this Ground One should be denied and dismissed.

Ground Two: Misconduct/abuse of descretion/use of “alleged admission” from Family Court by
the Applicant without counsel-, (See Memorandum); not in discovery.

In addition to being barred by the statute of limitations and procedurally barred, Petitioner’s
claims in Ground Two should be dismissed because they are without merit. These claims are

essentially the same claims raised by Petitioner in Ground Two of his first habeas petition. Thus,
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for the reasons stated in response to Ground Two of the first habeas petition, Respondent submits
the claims in this Ground Two should be denied and dismissed.

To the extent Petitioner further argues that the statement made by the solicitor at the plea
hearing may have been false, Respondent submits that Petitioner has failed to show that he is entitled
to reliefupon that claim. Petitioner never presented any evidence to support this claim in state court.

A state "denies a defendant due process by knowingly offering or failing to correct false

testimony." Basden v. Lee, 290 F.3d 602, 614 (4th Cir.2002) (citing Napue v. Illinais, 360 U.S. 264,

269, 79 S.Ct. 1173, 3 L.Ed.2d 1217 (1959)). A “prosecutor's deliberate deception of a court and
jurors by the presentation of known false evidence is incompatible with rudimentary demands of

justice.” Giglio v. U.S.; 405 U.S. 150, 153 (1972) (quoted in Riddle v. Ozmint, 369 S.C. 39, 631

S.E.2d 70 (2006)). A claim along these lines requires a showing of the falsity and materiality of
testimony and the prosecutor’s knowledge of its faisity. See also Basden, 290 F.3d at 614.
Fufthermore, "[a] Napue claim requires a showing of the falsity and materiality of testimony." Id.

False testimony is "material" when "there is any reasonable likelihood that the false testimony could

have affected the judgment of the jury." Boyd v. French, 147 F.3d 319, 329-30 (4th Cir.1998)

(quoting Kyles v. Whitley, 514 U.S. 419, 433, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995)).

However, “mere inconsistencies in testimony by government
witnesses do not establish the government's knowing use of false
testimony.” Id. Rather, “the alleged perjured testimony must bear a
direct relationship to the defendant's guilt or innocence.” Id. Finally,
when a defendant alleges that the prosecution used perjured
testimony, we must inquire into whether the defendant had adequate
opportunity to-expose the alleged perjury on cross-examination.

Simental v. Matrisciano, 363 F.3d 607, 615 (7th Cir.2004) (quoting United States v. Saadeh, 61 F.3d

510, 523 (7th Cir.1995).
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Petitioner presented no evidence to support his assertion that the statement madé by the
solicitor was not true. “Solemn declarations in open court carry a strong presumption of verity. The
subsequent presentation of conclusory allegations unsupported by specifics is subject to summary
dismissal, as are contentions .that in the face of the record are wholly incredible.” Blackledge v.
Allison, 431 U.S. 63, 74, 97 S.Ct. 1621, 52 L.Ed.2d 136 (1977). “Absent clear and convincing

evidence to the contrary, [petitioner] is bound by the representations made during his plea colloquy.”

Beck v. Angelone, 261 F.3d 377, 396 (4th Cir.2001)(internal quotations and citations omitted). A
defendant who has entered a valid guilty plea has admitted his guilt and cannot challenge the

sufficiency of the evidence presented as a factual basis for his guilty plea. United States v. Willis,

992 F.2d 489, 490-91 (4* Cir.1993). Petitioner stated at the plea hearing that the solicitor’s
representation that he had admitted his guilt in the DSS Family Court proceedings was true. (App.
12). Petitioner presented no clear and convincing evidence at the PCR hearing the statements were
not true. At best, Petitionef indicated he did not recall what he said at the DSS proceedings. (App.
77). Thus, Petitioner could not meet his burden of showing the statement made by the solicitor at
the plea hearing was false. As a result, this claim should be denied and dismissed.

Ground Three: The PCR Judge erred in granting relief based upon “one issue” of LA.C., (See
Memorandum), Abuse of descretion.

In addition to being procedurally barred and barred by the statute of limitations, Petitioner’s
claims in Ground Three are without merit. Petitioner fails to show that a state court made an
unreasonable determination of the facts in addressing these claims. Further, Petitioner fails to show

that a state court unreasonably applied federal law to these claims. Since Petitioner has not
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established that he is entitled to federal habeas relief upon these claims, Ground Three should be
denied and dismissed.
A. Ineffeciive assistance of counsel for failing to (pled under influence of psychotropic drugs).
For the reasons stated in Section B in response to Petitioner’s claims in Ground Three in the
first habeas petition, Respondent submits this claim for relief should be denied ‘and dismissed.
B. Ineffective assistance of counsel for failing to request mandatory psychological evaluation
This claim is without merit. Petitioner failed to present any evidence at the post-cohviction
relief héan'ng that established pleavcounsel represented Petitioner in the Family Court action. There
was no order from the plea court that required Petitioner to submit to a psychological evaluation.
The treatment plans Petitioner attached to his petitions clearly reflect a Family Court instruction that
Petitioner was responsible for contacting the doctor and setting an appointment for a psychological |
evaluation. Asnoted Section B inresponse to Ground Three of the first habeas petition, plea counsel
indicated that he had no basis for thinking that Petitioner suffered from any psychiatric problems.
Thus, Petitioner did not establish counsel was deﬁciént in this regard. Furthermore, Petitioner has
not established he was pr_ejudiced. He did not present the results of any psychological evaluation
at his PCR hearing. While he presented documéntation for medication he was prescribed, those
records indicated that no diagnosis was specified in Petitioner’s case. Petitioner did not estéblish
what the results of a psychological evaluation would have been. Thus, Petitioner could not establish
that he would not have pled guilty but for counsel’s failure to seek a psychological evaluation in

Petitioner’s case. See Bassette v. Thompson, 915 F.2d 932 (4™ Cir. 1990)(petitioner's allegation that

attorney did"ineffective investigation does not support relief absent proffer of the supposed witness's

favorable testimony); see Savino v. Murray, 82 F.3d 593 (4® Cir. 1996) (rejecting habeas claim that
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attorneys should have pursued intoxication defense where petitioner offered no proof his alleged

cocaine usage made him incapable of intent or deliberation); see also Bannister v. State, 333 S.C.

298, 303, 509 S.E.2d 807, 809 (1998).

C. Ineffective assistance of counsel for failing to present SLED results to Petitioner before
advising about guilty plea.

Respondent submits this claim overlaps with Petitioner’s second claim in Ground Four of
the first habeas petition. In this claim, it appears Petitioner argues plea counsel failed to advise him
about the SLED results, which did not connect Petitioner to the tested materials. This is part of
Petifioner’s claim in the second claim in Ground Four of the first habeas petition, in which he cléi_ms
counsel was ineffective for not advising him of the lack of evidence against him. Thus, for thé
reaséns stated in response to the second claim in Ground Four of the first habeas petition,
Respondent submits this claim for relief should be denied and dismissed.

D. Ineffective assistance of counsel for failing to negotiate plea offer with State for “a cap” on
“active time.” '

Respondent submits this claim is the same claim raised by Petitioner in his third claim in
Ground Thrée ofthe first habéas petition. Thus, for the reasons stated in response to the third claim
in Ground Three of that petition, Respondent submits this claim for relief should be denied and
dismissed. |
E. Ineffective assistance of counsel for failing to advise about right to file a direct appeal.

In the discussion in the memorandum filed in connection with this Ground, Petitioner asserts
plea counsel was ineffective for not consulting with him about filing a direct appeal to his guilty
plea. Respondent submits that for the reasons stated in response to Section D to Ground Three of

the first habeas petition, this claim for relief should be denied and dismissed.
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IX. CONCLUSION
Each and every allegation contained within the Petition which was not previously either
expressly admitted, qualified, or explained is hereby denied.
'WHEREFORE, having made Return, Respondent submits there is no genuine issue of
material fact and that the. State is entitled to pfevail as a matter of law. Thus, Respondent

respectfully requests that this Court grant its motion for summary judgment and dismiss the action.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

DONALD J. ZELENKA
Assistant Deputy Attorney General

ALPHONSO SIMON JR.
Assistant Attorney General
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF SOUTH CAROLINA:
GREENVILLE DIVISION
Terrence Dimingo Terry, #307935, ,
Civil Action No. 6:10-2006-JFA-KFM
Petitioner,
REPORT OF MAGISTRATE JUDGE

VS.

Mr. Leroy Cartledge, Warden of
McCormick Correctional Institution,

Respondent.

The petitioner, a state prisoner proceeding pro se, seeks habeas corpus relief
pursuant to Title 28, United States Code, Section 2254.

Pursuant to the provisions of Title 28, United States Code, Section
636(b)(1)(B), and Local Rule 73.02(B)(2)(c), D.S.C., this magistrate judge is a_ufhorized to
review posttrial petitions for relief and submit findingé and récommendations to the District
Court. .

BACKGROUND OF THE CASE

Th.e petitioner is currently confined at the McCormick Correctional Institution
in the South Carolina Department of Corrections pursuant to orders of commitmenffrom the
Clerk of Greenville County. The petitioner was indicted by the Greenville Couhty Grand
Jury during the February 2005 Term of the Court of General Sessions for two counts of
Lewd Act Upon a Child (2005-GS-23-1157, 2005-GS-23-1158) and one count of Criminél B
Sexual Conduct with a Minor, First Degree (2005-GS-23-1274) (App. 127-28,130-31, 133-
34). The petitioner was represented by Ernest Hamilton (App. 1-16). The State was
represented by Assistant Solicitor John Newkirk. On March 8, 2005, the peﬁtioner waived
his right to a trial by a jury and pled guilty to all of the charges. The Honorable Edward W.

Miller, Circuit Court Judge, sentenced the petitioner to 20 years confinement on the Criminal
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Sexual Conduct with a Minor conviction, and 15 years confinement for each of the Lewd Act
with a Minor convictions, all to be served concurrently (App. 13). There was no direct
appeal.
PCR Action

The petitioner filed an Application for Post-Conviction Relief on November 11 :
2005 (2005-CP-23-7327), alleging pfosecutorial misconduct, ineffective assistance of |-
counsel, and lack of subject matter jurisdiction (App. 17-24). Specifically, the petitioner -|
asserted that the prosecutor failed to “disclose a valid DNA analysis report or certified chéin
of custody”; defense counsel was ineffective because he failed to advise him of right to a
directappeal and failed» to investigate into the petitioner’s case; and the court lacked subject
mattefjurisdiction “because of the evidence presented to the grand jury”, and the failﬁre to
provide petitioner with a “preliminary hearing, violating state and federal constitutional rights,
due process, and equal protection under the law” (App. 19). The State filed its Return on
June 6, 2006 (App. 25-28). Through PCR counsel Susannah C. Ross, the petitioner
subsequently filed an Amended Application on February 5, 2007 (App. 29-30). in the
Amended Application, the petitioner asserted there was a violation of due process
gharantees of the State and U.S. Constitutions in that the petitioner's plea was not
knowingly, voluntarily, and intelligently made (App.'29). Speciﬁcélly, he argued that the
record of his guilty plea showed that he was not made aware of_ the nature and crucial
elements of the charge against him. He alleged this was especially problematic because
he was under the influence of prescribed mental health medications that affected his ability
to comprehend what he was doing (App. 29-30). He further alleged that the judge failed to
inform him of his right to appeal (App. 30). _ |

A hearing was held on March 1, 2007 before the Honorable Michael G.
Nettles, Circuit Court Judge (App. 31-108). The petitioner was present, and he was
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represented by Ms. Ross. Assistant Attorney General Karen C. Ratigan represented the
State. The PCR court filed its Order on April 11, 2007 (App. 109-16).

~In its Order, the PCR court noted the petitioner alleged that the solicitor
engaged in prosecutorial misconduct by not providing the SLED lab report for the rape kit |
analysis pursuant to Brady and Rule 5 of the South Carolina Rules of Criminal Procedure,
by failing to submit a pair of underpants and shorts in evidence for forensic testing, and by
stating during the guilty plea that the petitioner admitted guilt in family court when the
alleged admission was only as to the finding of sexual abuse, not sexual béttery, and that
the admission had not been provided in discovery (App. 110-11).

The PCR court found that the allegations of prosecutorial misconduct were |
without merit. The petitioner submitted as an exhibit the SLED Ilab report for the rape kit
analysis that was dated March 2, 2005 (App. 111). It showed no sperm or semen was
found and was neither exculpatory nor incriminating. No evidence was p-resented as to
whether the solicitor had received the report prior to the guilty plea, which took place on
March 8, 2005. However, the report was present in the solicitor's file over one year later
when the file was subpoenaed by the petitioner. The petitioner and Mr. Hamilton testified
that they did not know of the report at the time of the guilty plea. The court found that while
a Brady violation is one type of prosecutorial misconduct that does not require a showing
of bad faith, the evidence presented by the petitioner failed to adequately éupport a Brady
claim because he failed to demonstrate (1) the evidence was favorable to the acéused, (2)
it was in the possession of or known to the prosecution, (3) it waé sAuppressed by the
prosecution, and (4) it was material to guilt or punishment. Gibson v. State, 514 S.E.2d 320
(S.C. 1999) (App. 111).

The petitioner alleged that the solicitor failed to submit a pair of underpants
and shorts collected as evidence to SLED for forensic testing, and presented a property and

evidence report showing that the potentially exculpatory evidence was destroyed in 2005.

3
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The PCR court found that because the petitioner failed to prove the evidence was
exculpatory or that the solicitor acted in bad faith, the solicitor's actions did not amount to
prosecutorial misconduct (App. 111). The court further noted that the Stéte does not have
an absolute duty to preserve potentially useful evidence that might exonerate a defendant.
Arizona v. Youngblood, 488 U.S. 51 (1988); State v. Mabe, 412 S.E.2d 386 (S.C. 1991);
State v. Jackson, 396 S.E.2d 101 (S.C. 1990) (App. 111-12). »

The transcript of the petitioner's guilty plea stated in the recitation of facts,
"The defendant admitted guilt in the DSS family court proceedings.” (R. p. 12, I. 17) (App.
112). According to thé petitioner's testimony, he was not represented by counsel at the
DSS proceedings and any admission was only the general admission of an agreement with
the family court's finding of sexual abuse, not an admission of guilt of sexual battery, which
the petitioner expressly denied. The petitioner submitted a family court order contained in
the file subpoenaed from the solicitor that said that the petitioner was in agreement with the
finding of sexual abuse of his three step-daughters to support the assertion that the solicitor
was aware that any admission was of sexual abuse only. The PCR court found that this did
not entail prosecutorial misconduct.

The petitioner alleged counsel's performance was deficient because of the
following: (1) failure to request an evaluation or discover mental health issues apparentdue -
to the applicant's housing in the mental health sector of the law enforcement center and the
fact the petitioner was on prescription mental health medications for the nine months he was
incarcerated prior to his guilty plea and at the time of his plea; (2) failure to investigate by
meeting with the petitioner to discuss the case only once, the day of the guilty plea, not filing
discovery, failing to review the evidence in property and evidence or request independent
testing of that evidence, and failing to attend the family court hearing on the matter of
alleged sexual abuse when the petitioner appeared without counsel; (3) failure to present

mitigating evidence at the petitioner's guilty plea by not mentioning the petitioner's 12-year

4
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military background, depression, and mental health background, or the failure of the victims
to attend the plea or recommend incarceration; (4) failing to effectively negotiate with the
solicitor pleading "straight up" despite lack of any physical or forensic evidence of sexual
battery and the victim's statement that the sexual battery happened with her clothes on; and,
(5) failing to adequat_ely advise the petitioner providing only a cursory overview of the
charges without reviewing collateral consequences, his right to appeal, or explaining the
meaning of sexual battery (App. 112-13).

The PCR court found that these allegations were ‘without merit with the
exception of the allegation that defendant was not advised as to the meaning of sexual
battery (App. 113). The petitioner stated that at the time of his guilty plea he had not been
advised that sexual battery does not mean any battery of a sexual nature, but, rather, is
statutorily defined to include only certain specific acts, which can be loosely described as
involving penetration of some sort. State v. Elliott, 552 S.E.2d 727 (S.C. 2001) rev 'd on
other grounds (App. 113-14). The petitioner stated that he did not commit a sexual battery
on his step-daughter and would not have pled guilty to criminal sexual conduct with a minor
if he had known that it involved sexual penetration (App. 114). Plea counsel testified that
he met with the petitioner one time, the day of his guilty plea, during the nine months he
represented him. Counsel admitted that he did not review the meaning of sexual battery with
the petitioner, saying that lewd act and criminal sexual conduct with a minor are basically
the same thing, messinQv with children. The PCR court_ found that the plea cdunsel's
testimony demonstrated a lack of knowledge of the nature of the crimes for which he
represented the petitio.ner (App. 114). Based upon the testimony of trial counsel and the
petitioner, the PCR court found that the plea attorney did not ad.vise petitioner of the
meaning of sexual battery and the significance of penetration as it relates to criminal sexual

conduct with a minor in the first degree. Considering the entire record including the guilty
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plea transcript, the PCR court found that the error was not cured by the colloquy during the
guilty plea.

The PCR court further found that reasonable and prevailing professional
norms would require that a lawyer advise a criminal defendant of the elements of the crime
and that he ensure that the defendant understands the nature of the offense to which he is
charged (App. 114). The petitioner's plea counsel did not do this. Upon hearing the
testimony and reviewing the transcript of the plea, the PCR court found that the petitioner
had shown prejudice, as had he known the definition of sexual battery, he would not have
pled guilty and would have insisted on going to trial (App. 115).

The petitioner further argued that the State lacked subject matter jurisdiction
because of invalid arrest warrants and indictments as well as the fact that his case did not
receive a preliminary hearing. The PCR court disagreed and found 'that the indictments
contained the necessary elements of the intended charge to confer subject matter
jurisdiction regardless of any alleged errors in the warrants and the failure to have a
preliminary hearing. State v. Gentry, S.E.2d 494 (2005). Further, the PCR court found the
petitioner presented no evidence that a preliminary hearing was properly requested
pursuant to Rule 2(b) SCrimP and even if it was properly requested, subject matter
jurisdiction exists upon the proper indictment of the case even if a preliminary hearing is not
held. State v. Ballington, 551 S.E.2d 280 (2001) (App. 115).

The PCR court granted the petitioner's motion for post-conviction relief based
on ineffective assistanée df counsel (App. 116). The convictions were reversed and
remanded for a new trial, and the petitioner was to be released to the custody of the
Greenville County Detention Center where his original bond would be reinstated.

On April 24, 2007, the State filed its Motion to Alter or Amend the Final Order
(App. 117-9). The petitioner also filed a pro se Motion for Reconsideration. The PCR court
filed its Order Denying Rule 59(e) Motion to Alter or Amend the Final Order on July 6, 2007 |

6
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(App. 120-21). The PCR court was not persuaded to alter or amend the judgment (App.
120). The PCR court further found that oral argument would not aid in the reconsideration
of the original judgment and that the previous order fully comported with the requirements'
of Rule 52(a) SCRCP.

PCR Appeal |

The State timely filed a Notice of Appeal on July 12, 2007. On appeal, the

petitioner was represented by Robert M. Pachak, Appellate Defender with the South
Carolina Commission on Indigent Defense, Division of Appellate Defense. The State
perfected its appeal with the filing of a Petition for Writ of Certiorari. In the Petition, the
State raised two arguments. First, the State argued the PCR judge erred in finding the
petitioner met his burden of proving ineffective assistance of counsel. Second, the PCR
judge erred in ﬁnding any ineffective assistance of counsel was not cured by the plea
colloquy. The petitioner filed a Retﬁrn to the Petition for Writ of Certiorari, as_serting there
was evidence to support the PCR judge's ﬁndihgs that plea counsel was ineffectivé in failing
to explain the meaning of sexual battery prior to his guilty plea. The petitioner did not file
a Notice of Appeal or raise any separate issues in the PCR Appeal.

In an Order filed November 6, 2008, the South Carolina Supreme Court
granted the Petition fbr Writ of Certiorari. The court also ordered the parties to proceed to
serve and file the appendix and briefs as provided by Rule 227(j), SCACR. On November
19, 2008, the State filed its Final Brief of Petitioner, raising the same issues raised in the
Petition for Writ of Cerﬁorari. The petitioner filed a Final Brief of Respondent, asserting the
same argument as in the Return to the Petition for Writ of Certiorari.

in a published Opinion filed July 13, 2009, the South Carolina Supreme Court
reversed the PCR court's Order. Terry v. State, 680 S.E.2d 277 (S.C. 2009). In the opinion,
the South Carolina Supreme Court distinguished the definitions for “sexual battery” and-

“sexual abuse.” /d. at 283. In the instant case, plea counsel testified at the PCR hearing

7
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that he believed the terms “sexual battery” and “sexual abuse” were the same. /d. Because
plea counsel did not differentiate between the two terms or correctly explain them to the |
petitioner, there was evidence to support the PCR judge’s decision that plea counsel’s
performance was deficient. /d. Given plea counsel did not comprehend this distinction and
did not inform petitioner of a crucial element of the offense of CSC with a minor, first degree,
the Supreme Court agreed with the PCR judge that counsel's representation fe!l below an
objective standard of réasdnableness. Id.

The Supreme Court found, however, that plea counsel’s deficient performance
was cured by the plea colloquy even though there was no specific discussion of the term
“sexual battery.” Terry, 680 S.E.2d at 283. The PCR judge found that any allegations
regarding the petitioner’s competency were not meritorious. /d. In light of this decision, the
PCR judge implicitly found that the petitioner had the requisite mental capacity to
comprehend the plea proceeding. /d. At the plea proceeding, the j‘udge read the
indictments, and the petitioner acknowledged that he understood these charges. The
indictment for CSC with a minor, first degree identified the elements of the offense, which
included a reference to a “sexual battery.” /d. After the petitioner affirmatively stated that
he -understood the charges and admitted his guilt, the solicitor gave a detailed factual basis
for the charges. /d. In the factual recitation, the solicitor identified conduct that constituted
the elements of first-degree CSC with a minor. /d. Specifically, the solicitor conveyed that
the petitioner had penetrated the nine-year-old victim’s vagina with his finger and her.anus
with his penis. /d. Both of these acts clearly meet the definition of a “sexual battery.” /d.
The petitioner admitted that the solicitor's statement of facts was true. /d. .Therefore, the
Supreme Court found that the petitioner knowingly and voluntarily entered a plea as to the
charge of CSC with a minor, first degree. Id. 283-84 (citing Roddy v. State, 528 S.E.2d 418,
421 (2000)(recognizing that for a guilty plea to be voluntarily and knowingly entered into, the |
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record must establish the defendant had a full understanding of the consequences of his
plea and the charges against him)).

In view of the Supreme Court’s decision, it further concluded the PCR judge
erred in granting the pétitioner a new trial for the two counts of lewd act upon a child. Terry,
680 S.E.2d at 284. Given a “sexual battery” is not an element of lewd act upon a child and
that the petitioner admitted to inappropriately touching his stepdaughters, the two charges
for lewd act upon a child should not have been affected by plea counsel's deficient
performance with regard to the definition of a “sexual battery.” /d. Accordingly, the Supreme
Court found there was no evidence to support the PCR judge’s decision to grant the
petitioner relief on those two convictions. /d. Accordingly, the decision of the PCR judge
was reversed. /d. The Remittitur was issued on July 29, 2009.

FEDERAL HABEAS PETITION'
First Petition

Ground One: Prosecutorial Misconduct - Violation of Rule 5-Brady/Rules 5
and 6 - SCRCrimP. Withholding of SLED results. (See Memorandum)

Supporting Facts: :
1. County Sheriffs Dept. retrieved from hospital “1 rape kit,”
(See exhibit 3).

2. Investigator prepared “property control” and “chain of
custody” reports for transference of kit to SLED for DNA testing,
for General Sessions Court (marked “ORIGINAL" copy).
Reports prepared for clothing as well.

3. DNA results. completed and returned to sheriff/solicitors’.
office - via cc: (6) six days prior to G.S. appearance of March 8,
2005. (See exhibit P-2)

4. 1-18-05/discovery “itemized cover sheet” shows no SLED
results (exhibit P-6)

"The petitioner filed three separate petitions. By order dated September 20,2010, all three
petitions were combined as one. These are the grounds raised in each petition.

9
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Ground Two: Prosecutorial Misconduct - Use of alleged admission by
Applicant from Family Court; (See Memorandum); without appointed counsel

Supporting Facts:
1. Applicant attended a Family Court hearing on October
12, 2004 without appointed counsel. (See Transcript -(PCR) p.
87,1. 12-25; p. 88, I. 1-3).

2. A court order was issued on August 26, 2004 and
October 12, 2004 (Trans.- (PCR)- p. 85, I. 1-9). The “orders”
were “Treatment Plans.” (See exhibits 9 (a & b)

3. There was “no transcript’ in discovery or forwarded to
G.S. Court. ,

4, The “solicitor,” stated in the guilty plea transcript (in the
recitation of facts)-that “the defendant admitted guilt in Family
Court.” (Rp. 12,117).

Ground Three: Ineffective Assistance of Counsel - Issues 2., 1., and 4. -
(Please see PCR Order)(See also Memorandum Argument |il)

Supporting Facts:
1. Failure to investigate - met with Applicant once (the day
of the plea - 10 minutes) (Plea Transcript - p. 84, . 9-11; p. 50,
l. 25; p. 51, I. 1-9) - No Brady request.

2. . Failure to address the Fact of my two court appearances
under psychotropic medications (Family and G.S.). (Plea Trans.
-p. 54, 1. 17-24; p. 56, 1. 15-20; p. 59, I. 8-12; p. 59, I. 21-25;
pgs. 60-62, . 1-25). (See exhibits )(See exhibits )

3. Failure to negotiate plea offer(s), esp. 1-18-05! (Trans.-p.
97, 1. 15-25; p. 98, I. 1-19)

Ground Four: Ineffective Assistance of Counsel - Issues 3. and 5. (Please see
PCR Order)(See also Memorandum Argument |1i)

Supporting facts:

' 1. Failure to present mitigating evidence, ie - there was
“never” a psychological exam performed in this case, despite
“mandatory requirement and “two court order mandates.” (Plea
Trans.-p. 85, . 23-25; p. 86, |. 1-25; p. 87, I. 1-8). (See

exhibit(s)).

2. Failure to adequately advise the Applicant, ie - counsel
advised guilty plea despite lack of evidence. (Trans.-p. 38, I. 3-
15).

10
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Second Petition

Ground One: Prosecutorial Misconduct at the Certiorari Level - deliberate
obstruction in the true preparation of the Record on Appeal (Appendix)

Supporting Facts:
1. During the course of the PCR hearing | entered (9) nine
exhibits into the Court records. The PCR judge - in turn -
entered “two document,” (the plea offers), as well. (See exhibit);
(See also, PCR Transcript - pgs. 97-98, |. 15-19).

2. | received PCR relief, (Reverse and Remand), and as a
result, the state became the “Petitioner” for certiorari with the
responsibility of preparing an Appendix. (See exhibit ). (See
Memorandum In Support)

3. The Attorney General “retained All exhibits” with the G.S.
Clerk. (See exhibit).

Ground Two: Ineffective Appellate Counsel - (See Memorandum) - Failure to
provide no more than a “less than perfunctory” representation/investigation.

Supporting Facts:

From our very first communique it was established that we had
“opposing views” concerning presenting the misconduct (PCR)
issue as “highly meritorious” in certiorari. Me -for, him -against.
This view was escalated further, counsel refused to pursue .
stipulation - 3. In the PCR Final Order; p. 8, (enclosed). Counsel
then refused to challenge the absence of all the exhibits from
the Appendix. In both the Respondents’ “return for Writ” and
“Brief for Certiorari” my counsel “adopted” the States’ inaccurate
“case statement.

Ground Three: Misinterpretation of the Record on Appeal (Appéndix) resulting
in “reversal’ of the PCR Order granting relief. (See Memorandum)

Supporting Facts: Discrepancies are per page No. 5 of the Opinion. (See
also; Memorandum)

1. The Petitioner responded “yes” to taking medication
within 24 hours and did elaborate on his treatment.

3. There was an additional “Amended Application” from the
Petitioner, filed but deliberately witheld[sic] from the “record on

appeal.”
* This would be (PCR exhibit P-8)!

11
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Ground Four: Due Process violation - Denial of right to present case under
“pro se” status by the Chief Justice of the S.C. Supreme Court.

1. Contacted Appellate counsel - immediately after
appointment - to discuss pursuance of Grounds One thru Three,
in this application

2. Counsel ignored my concerns, and as a result,
“unceremoniously” told me that “if | were not satisfied with his -
appointment, | know what [ could do.”

3. Petitioned the Court for “pro se” status by serving all
concerned parties. (See exhibit ) (See also Memorandum)

4. Pro se representation denied by Chief Justice (See
exhibit ) '

Third Petition

Ground One: 14th Amendment due process violation of Brady. “No Relief’ at
PCR failure to disclose DNA (Sled results) or toxicology report.

Supporting facts:
1. Greenville Co. Sheriff's Investigator prepared 2 “Property
Control and Custody Reports” for the Rape Kit Forwarded and
returned from SLED.

2. Copy of “results” also forwarded (cé:) - to Solicitor (dated
March 2, 2005).

3. “Itemized” discovery list dated 1-18-05-shows P, and, E
Reports sent to defense counsel, but NO RESULTS.

4. Plea hearing was March 8, 2005. Results still withheld
No disclosure of “Toxicology” evidence, whatsoever. All
“potential” evidence destroyed 3 months after plea. (except
toxicology results). Facts 1-3 argued at PCR. Judge ruled issue
of DNA results “unmeritorious” for relief.

Ground Two: Misconduct/abuse of discretion/use of “alleged admission” from
Family Court by the Apphcant without counsel-, (See Memorandum); not in
discovery. .

Supporting facts:
1. Applicant attended a Family Court hearlng on
October 12, 2004, without appointed counsel. (See, PCR
Transcript - p.87, lines 12-25; p. 88, lines 1-3).

12
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2. A court order was issued on both August 26, and
October 12, 2004. (PCR Trans.. P. 85, lines 1-9). The Orders,
though argued as exhibits, never became a part of the records.

3. There was “No statement of Admission” provided for
G.S. Court. :

4 Yet, the solicitor stated at the plea hearing that “The
defendant” admitted guilt in Family Court.”

5. PCR Judge ruled issue “unmeritorious”

Ground Three: ‘The PCR Judge erred in granting relief based upon “one
issue” of LLA.C., (See Memorandum), Abuse of descretion.

Supporting facts: At the PCR hearing the Petitioner submitted that his
counsel failed to investigate and as a result: A.) Defendant pled under the
influence of “psychotropic drugs” B.) Failed to request “‘manditory[sic]
psychological evaluation. (Court ordered!) C.) Failed to present SLED results
to the Petitioner before advising a guilty plea. D.) Failed to negotiate the
State’s “plea offer” for “a cap” on active time. * The PCR Judge found “no
ineffective counsel” or Prosecutorial Misconduct

On December 10, 2010, the respondent filed a return and motion foréuhmaw
judgment. By order filed December 10, 2010, pursuant to Roseboro v. Garrison, 528 F.2d
309 (4™ Cir. 1975), the petitioner was advised ofthe sUmmaryjudgment'dismissaI procedure
and the possible consequences if he failed to adequately respond to the motion. On-January
28, 2011, the respondent filed an amended return and memorandum of law in support of
summary judgment. Another Roseboro order was issued on January 28, 2011. The
petitioner filed his opposition to the motion for summary judgment on March 10, 2011, and
the respondent filed a reply on March 31, 2011.

APPLICABLE LAW

Title 28, United States Code, Section 2254(d) and (e) provides in pertinent
part as follows:
(d) An application for a writ of habeas corpus on behalf of a

person in custody pursuant to the judgment of a State court
shall not be granted with respect to any claim that was

13
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adjudicated on the merits in State court proceedings unless the
adjudication of the claim —

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

(e)(1) In a proceeding instituted by an application for a writ of

habeas corpus by a person in custody pursuant to the judgment

of a State court, a determination of a factual issue made by a

State court shall be presumed to be correct. The applicant shall

have the burden of rebutting the presumption of correctness by -
clear and convincing evidence.

Title 28, United States Code, Section 2244(d), provides:

(1) A 1-year period of limitation shall apply to an application
for a writ of habeas corpus by a person in custody pursuant to
the judgment of a State court. The limitation period shall run
from the latest of —

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time
for seeking such review;

(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if
the applicant was prevented from filing such State
action; :

(C) the date on which the constitutional right asserted
was initially recognized by the Supreme Court, ifthe right
has been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral
review; or

(D) the date on which the factual predicate of the claim
or claims presented could have been discovered through
the exercise of due diligence.

(2) The time during which a properly filed application for
State post-conviction or other collateral review with respect to

14
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the pertinéntjudgment or claim is pending shall not be counted
toward any period of limitation under this subsection.
ANALYSIS

The respondent first argues? that the petition is untimely under the one-year
statutory deadline set forth in the Antiterrorism and Effective Death Penalty Act (“AEDPA”).
This court agrees. The one-year time period runs from the latest of “the date on which the
judgment became final by the conclusion of direct review or the expiration of the time for
seeking such review.” 28 U.S.C. § 2244(d)(1)(A). However, “[tlhe time during which a
properly filed application for State post-conviction or collateral relief with respect to the
pertinent judgment or claim that is pending shall not be counted toward any periqd of
limitation under this subsection.” Id. § 2244(d)(2). State collateral review tolis the one-year
statute of limitations under § 2244(d)(1)(A) for properily filed pleadings, Artuz v. Bennett, 531
U.S. 4, 8 (2000), but it does not establish a right to file within one year after completion of
collateral review. Harris v. Hutchinson, 209 F.3d 325, 328 (4™ Cir. 2000). Further, the tolling
period for state collateral review does not include the time for filing a petition for certiorari
in the United States Supreme Court. 28 U.S.C. § 2244(d)(2); Lawrence v. Florida, 549 u.s.
327, 331-36 (2007) (“Read naturally, the text of the statute must mean that the statute of
limitations is tolled only while state courts review the application. ... [A]llowing the statute of ”
limitations to be tolled by certiorari petitions would provide incentives for state priéoners to
file certiorari petitibns as a delay tactic. By filing a petition for certiorari, the prisoner would
push back § 2254's deadline while we resolved the petition for certiorari. This tolling rule
would provide an incen_tivé for prisoners to file certiorari petitions — regardless of the merit
of the claims asserted — so that they receive additional time to file their habeas

applications”).

2As this court recommendé that the petition be dismissed as untimely, the respondent’s
remaining arguments will not be addressed.

15
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Here, the petitioner’s state court convictions became final on March 18, 2005;
which was ten days following his guilty plea on March 8, 2005. See Rule 203(b)(2), SCACR
(must file notice of appeal within ten days of conviction). The petitioner then filed his state |
PCR action (2005-CP-23-7327) on November 11, 2005, at which time 237 days of untoiled
time had elapsed. The statute of limitations was tolled pursuant to 28 U.S.C. § 2244(d)(2)
until July 29, 2009, when the South Carolina Supreme Court issued the remittitur after
reversing the decision of the PCR judge. Accordingly, the statute of limitations expired 128
days later, on December 4, 2009.

As the petitioner is a prisoner, he should have the benefit of the holding in
Houston v. Lack, 487 U.S. 266, 270-71 (1988), which held that a prisoner’s pleading is filed
at the moment of delivery to prison authorities for forwarding to the District Court. The
petitioner delivered his § 2254 petition to prison authorities for mailing to the court on July |
28, 2010, the date stamped on the back of the envelope containing his petition (doc. 1-3).
Thus, the petitioner exceeded the statute of limitations by 236 days. |

The Fourth Circuit Court of Appeals has held that the AEDPA statute of
limitations is subject to equitable tolling. See Harris, 209 F.3d 325. “To be entitled to
equitable tolling, [the pe_titioner] must show (1) that he has been pursuing his rights‘
diligently, and (2) that some extraordinary circumstances stood in his way and prevented
timely filing.” Lawrence, 549 U.S. at 336. In Harris, the Fourth Circuit Court of Appeals
described the analysis of a claim of equitable tolling as follows:

“As a discretionary doctrine that turns on the facts and
circumstances of a particular case, equitable tolling does not
lend itself to bright-line rules.”" Fisher v. Johnson, 174 F.3d 710,
713 (5th Cir.1999). The doctrine has been applied in "two
generally distinct kinds of situations. In the first, the plaintiffs
were prevented from asserting their claims by some kind of
wrongful conduct on the part of the defendant. In the second,
extraordinary circumstances beyond plaintiffs' control made it
impossible to file the claims on time." Alvarez-Machain v. United
States, 107 F.3d 696, 700 (9th Cir.1996) (citation omitted). But
any invocation of equity to relieve the strict application of a

16
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statute of limitations must be guarded and infrequent, lest
circumstances of individualized hardship supplant the rules of
clearly drafted statutes. To apply equity generously would
loose the rule of law to whims about the adequacy of excuses,
divergent responses to claims of hardship, and subjective

notions of fair accommodation. We believe, therefore, that any -

resort to equity must be reserved for those rare instances
where--due to circumstances external to the party's own
conduct--it would be unconscionable to enforce the limitation
period against the party and gross injustice would result.

209 F.3d at 330. The court went on to find:

Id. at 330-31.

by some kind of wrongful conduct on the part of the State of South Carolina or by
extraordinary circumstances that were beyond his control. In the response in opposition to
the motion for summary judgment, the petitioner appears to assert he is entitled to equitable

tolling because he was denied “his right to a pro se petition for rehearing in certiorari” (pet.

Harris argues that equitable considerations justify tolling in his
case because the missed deadline was the result of an innocent
misreading of the statutory provision by his counsel. While we
agree that the mistake by Harris' counsel appears to have been
innocent, we cannot say that the lawyer's mistake in interpreting
a statutory provision constitutes that "extraordinary
circumstance” external to Harris that would justify equitable
tolling. See Taliani, 189 F.3d at 598 (holding that a lawyer's
miscalculation of a limitations period is not a valid basis for
equitable tolling); see also Sandvik, 177 F.3d at 1272 (refusing
to toll the limitations period where the prisoner's delay was
assertedly the result of a lawyer's decision to mail the petition
by ordinary mail rather than to use some form of expedited
delivery); Fisher, 174 F.3d at 714-15 (refusing to toll limitation
where access to legal materials that would have given notice of
the limitations period was delayed); Miller v. Marr, 141 F.3d at
978 (same); Gilbert v. Secretary of Health and Human Services,
51 F.3d 254, 257 (Fed. Cir.1995) (holding that a lawyer's
mistake is not a valid basis for equitable tolling); Barrow v. New
Orleans S.S. Ass'n, 932 F.2d 473, 478 (5th Cir.1991) (refusing
to apply equitable tolling where the delay in filing was the result
of a plaintiffs unfamiliarity with the legal process or his lack of
legal representation).

Here, the petitioner has failed to show that he was prevented from timely filing

17
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resp. m.s.j. at 20). However, és argued by the respondlent, this claim is without merit. The
petitioner was not entitled to file a pro se petition for rehearing in his PCR appeal. He was
represented by counsel in the PCR appeal, and South Carolina courts do not allow hybrid
representation. See Fosterv. State, 379 S.E.2d 907 (S.C. 1989); Jonesv. State, 558 S.E.2d
517 (S.C. 2002). The petitioner has failed to show any reason for his delay in filing the
instant federal petition, much less one justifying equitable tolling of the limitations period.
Based upon the foregging, the petition was not timely filed, and it is barred by Section
2244(d)(1). |
CONCLUSION AND RECOMMENDATION

Wherefore, based upon the foregoing, it is recommended that the
respondent’s motion for summary judgment (doc. 41) be granted. See Rouse v. Lee, 339
F.3d 238, 257 (4™ Cir. 2003) (affirming dismissal of petition filed one day late), cert. denied,
541 U.S. 905 (2004).

June 16, 2011 s/ Kevin F. McDonald
Greenville, South Carolina United States Magistrate Judge
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report
" and Recommendation with the District Judge. Objections must specifically identify the
portions of the Report and Recommendation to which objections are made and the basis
for such objections. “[l]n the absence of a timely filed objection, a district court need not
conduct a de novo review, but instead must ‘only satisfy itself that there is no clear error
on the face of the record in order to accept the recommendation.” Diamond v. Colonial
Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir. 2005) (quoting Fed. R. Civ. P. 72 advisory
- committee’s note).

Specific written objections must be filed within fourteen (14) days of the date of
service of this Report and Recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b);
see Fed. R. Civ. P. 6(a), (d). Filing by mail pursuant to Federal Rule of Civil Procedure 5
may be accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court
300 East Washington St, Room 239
Greenville, South Carolina 29601

Failure to timely file specific written objections to this Report and
Recommendation will result in waiver of the right to appeal from a judgment of the
District Court based upon such Recommendation. 28 U.S.C. § 636(b)(1); Thomas v.
Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985); United States
v. Schronce, 727 F.2d 91 (4th Cir. 1984.
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IN THE UNITED STATES DISTRICT COURT.
FOR THE DISTRICT OF SOUTH CAROLINA

Ferrence Dimingo Terry, C/A No. 6:10-2006-JFA-KFA\I-
Pctitioner,

ORDER TO STAY

Leroy Cartledge, Warden of McCormick
Correctional Institution,

Resnhondant.

)
)
)
)
)
)
)
)
)
)
)

The pro se pctitioﬁcr,' Terrence Dimingo Terry, is an inmate with the South Curalina -
Department of Corrections. He briﬁgs this‘ pctiti_on under28 U.S.C. § 2254 éhallcuging his
2005 state court convictions.

The Magistrate Judge assigned to this action' has prepared a Report and
Recommendation which sets forth in detail the relcvant facts and standards of law on this
matter. and which the court incorporates without a full recitation.

The parties were advised of their right to file objections to the Report and

Recommendation which was entered on the docket on July 10,2011, The petitianer filed a

75 page objection memorandum which the court has carcfully reviewed and will address

hercin,
L 3

' The Magistrate Judge's review is made in accordance with 28 U.S.C. § 636(b) 1 NB) und Lucal
Civil Rule 73.02. The Magistrate Judge makes only a recommendation to this court. The recommendition
has no presumptive weight, and the responsibility to make a final determination remains with the court,
Mathews v, Weher, 423 U.S. 261 (1976). The court is charged with making a de novo determination of those
portions of the Report to which specific objection is made and the count may accept. reject, or modify, in
whole or in punt. the recommendation of the Magistrate Judge. or recommit the matter to the Mawisirale
Judge with instructions, 28 U.S.C. § 636(b)(1).
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PROCEDURAL HISTORY

Pctitioner was in&ictcd in February 2005 in the Greenville County Court of Gencral
Sessions for two counts of lewd act upon a child and criminal sexual conduct with a n.1inor.
He pled guilty to all of the tharges and was scntenced 1o 60 years and 30 years 10 run
concurrbnlly.

~ The petitioner did not file a direct appcal of his conviction. Hc did file un application
for Post Conviction Relicf (PCR) which the PCR judge granted on onc of petitioner's claim
ofincifective assistance of counsel. Aficran evidentiary hearing, the PCR judge found that
plea counsel was incffeetive for failing to advise pctitioner regarding the meaning of “sexua)
battery™ and that plea counsel's cfror was nol curcd by the plea collo«iuy. The PCR judge
!‘ouﬁd pctitioner’s remaining allegations of ineffective assistance of counsel, prosccutorial
misconduct, and lack of subjcct matter jurisdiction to be without merit. The PCR court
reversed and remanded the petitioner's case for a ncw trial.

The State appcaled the PCR court’s decision contending that the court erred in l;inding
that petitioner met his burden of;proving incffective assistance of counscl. The Supreme
Court of South Carolina granted the petition for writ of certiorari. In a publishcd opinion
filed July 13, 2009.? the Supreme Court reversed the PCR court, ﬁnding that counsel’s
misundcrsta;w'ding of the distinction between “sexual battery™ and “scxual abusc™ resulted in
deficient performance so that counscl’s representation fell bélow an objective standard of

rcasonablcness. The Supreme Court also found, howevcr, that counsel's deficient

* See Terry v State, 680 S.E.2d 277 (5.C. 2009).

2
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performance was cured by the plca colloquy even though there was no specific dlscussiqn
by the plea judge of the term “scxual battery.” Thus, the Court found that the charges were
not affected by plea counsel’s deficient performance in this regard.

The South Carolina Supreme Court also found that the petitioner had knowingly and
voluntarily cntered into a plea as to the charge ofCSVC with a minor because the petitioner
admitied that the solicitor's statements of fact were truc. The Supreme Court further
concluded that the PCR judge erred in gr.anting petitioner a new trial for the two counts of
fewd actupon a child. Ultfmalcly, the decision of the PCR judge was reversed and the South
Carolina Supreme Court's remittitur was issucd on July 29, 2009.

The Federal Habeas Petitions

On August 4, 2010, the petitioner filed three civil actions in this court, Each action
was commenced with a § 2254 petition, and cach contained various grounds of error. Thase
grounds are briefly summarized as follows:

Petition |
(1 Prosccu‘torial Misconduct: violation of Rule 5 and Brady; violation of Rule 6:
withholding of SLED resulis (involving the SLED DNA testing ot the rape kit
and clothing of the victim);

(2)  Prosccutorial Misconduct: use ofalleged admission by defendant from family
I3 - :
court without appointed counscl; '

{3) Ineffective Assistance of Counsel: issucs 1,2, and 4 of PCR order (relating to
counscl’s failure to investigate or meet with the defendant sufficicnily; faiture
to address the defendant’s court appearances while under the influence of
psychotroptic drugs; failurc o ncgotiate plea offers);

(4)  Incffcctive Assistance of Counscl: issucs 3 and 5 of PCR order (relating 10
failure to present mitigating cvidence or obtain a psychological examination:
failurc to advise the defendant about pleading guilty despite lack of evidence).
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(1)

(3)

4)

h

(3)

Petition 11

Prosccutorial Misconduct at the ccriiorari level: deliberate obstruction of the
record. on appeal (rclating 1o the State’s preparation of the appendix und
reiention of the exhibits with the Clerk);

Incffective Assistance of Appcllate Counsel: failure to provide proper
represcntation and investigation,; '

Misintcrpretations of the Record_on Appeal; discrepancies in the record

resulting in reversal of the PCR order granting relicf; and

Duc Process Violation: denial of right to present case under pro se status.

Petition 11

Fourtcenth Amendment Duc Procession Violation of Brady (relating to
inability to obtain relicf at PCR regarding the failure to disclose the DNA
SLED resulis or toxicology report),

Misconduct/Abuse of Discretion (relating to alleged admission in family court

without counsel)

PCR Court Error: PCR judgc crred in granting relicf on only one ground of
incffective assistance of counsel. :

The court consolidated the three habeas actions into the presentonc and instructed the

Clerk to append the sccond and third petitions to the original petition filed in this case.

Thercafier, the respondent moved for summary judgment and later filed an amended

memorandum in support.

In his motion for summary judgment, the respondent first suggests that the record does

nut support a finding of cxhaustion, but that thcre may be an available remedy for some of

petitioner’s claims. The respondent further notes:
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There was no direct appcal in this casc. Petitioner did filc an Application for
Post-Conviction Relief. In his APCR, Petitioncr arguably raised the cluims
‘"ow raiscd in Grounds Onc, Two, Threc, and Four. The PCR Court could find
Petitioncr cannot mect the requircments for Austin revicw of the first habeas
petition, and the Grounds raised in Grounds One, Two, and Three of the third
habcas petttion. The PCR Court granted relief on a claim Petitioner docs not
raise in this habeas action, but denied relief upon these claims. The State
appcaled. Pclitioner did nol file a cross-appeal. On appeal, the South Carolina
Supreme Court reverscd the PCR Court’s Order. During the appeal, Petitioner
did file a motion to proceed pro se with the South Carolina Supreme Court,
thus arguably raising the claim he now Taiscs 1n Ground rour of the sccond
Rabcas petition. The South Carolina Supreme Court denied the motion.

Respondent submits Petiiioner may have an available state remedy to seck
relicf upon the clfaims he now raises in his first and third habcas pclilions.
“Petitioner asserts in Grounds Two and Four of the second habeas petition that
hc requesied PCR appellate counsel challenge the denial of relict upon his
other PCR claims. He may be able 1o seek additional post-conviction relicfand
sccurc a belated PCR appeal on these claims. See Austin v. State, 305 S.C. 453,
409'S.E.2d 395 (1991). “Under 4ustin, a defendant can appceal a denial of a
PCR application after the statute of limilations has expired if the defcndant
citherrequested and was denied an opportunity to scek appellate review, or did
not knowingly and inteiligently waive the right to appeal.™ Odom v. State. 337
S.C. 256, 259-260, 523 S.E.2d 753, 755 (1999) (further noting the 1 vear
statute of limitations contained in S.C. Code Ann. § 17-27-45(A) docs not
apply 10 Austin filings). It is unclear from the record in this case whether
Pctitioner is entitled to relief upon Austin. As of the date of this filing,
Petitioner has not filed a post-conviction relicfaction sceking appellate review
of the denicd claims pursuant to Ausiin v. State. Since Pelitioner may sl scck
appcellate review of his PCR claims via a PCR action filed pursuant 1o Austin. -
Petitioner has not exhausted all available state remedics for these claims. Since
Petiifoncer did not properly cxhaust these 2laims in siate coust, and he cou'd
scck appellate revicw in state court upon many of the claims raiscd in the first
and- third habcas pecritions, Respondent submits these petitions are
uncxhausted. Thus, this habeas action contains both  cxhausted and
uncxhausted claims. Respondcnt submits it should thercfore be dismissed to
allow for state court review of the unexhausted claims. Rose v. Lundy. 455

U.S. 509, 520-22, 102 S.Ct. 1198 (1982).

(ECF No. 52 at 16).
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The respondent then contends that the petition should be dismissed because all of
petitioner's claims are untimely and are barred by the statute of limitations.
It appears that petitioner has filed a “mixed™ pctition, that is, some of petitioner’s

claims arc exhausted and some are uncxhausted. Therefore, this court must determine

whether to dismiss the petition without prejudice under Rose v. Lundy, 455 U S, 509.520-22

{1982): stay the case while the petitioner exhausts his remedics under Rhines v. IWeher: 544

U.S. 269 (2005); allow the petitioncr to amend his complaint and remove the uncxhausted

claims: or deny the petition on the merits of the claims, notwithstanding the petitioner’s

failure to cxhaust all of his remedics.

The maticer is further complicated by the fact that the petition was filed after the onc

E O P A

vear limitations period set by the Antiterrorism and Effective Dcath Penalty Act of 1996

(AEDPA). 28 US.C. § 2244(d)(1). The first requircment of the AEDPA is that the

petitioner must exhaust his state court remedics, thus affording the staic habeas court a full

and lair opportunity to resolve the claims on the merits. This is not a jurisdictional

requirement, rather it is a proccdural rule based in comity.

Here, the State/respondent has suggested in its motion for summary judgment that the

petitioner may have uncxhausted claims and may have an available state remedy to seck

rclicf upon some of the claims he now raiscs in his first and third habeas petitions.

Therefare, he may be able to scck additional post conviction relicfand sccure a belated PCR -

appcal on these claims under Austin v. Stare, 305 S.C. 453 (1991). The respondent submits

that it is unclear from the record whether he is entitled 1o relief under Aiestin, but the option

645




646

6:10-cv-02006-JFA  Dale Filed 09/30/11  Entry Number 79 Page Y

1o scek the relief is avatlable.

It appears to this court that there is the potential for the petitioner to present an issue

on which an unrcsolved question of fact or of state law might have an important bearing on

this court’s decision. Without a complete exhaustion of the claims, however, this court

cannot properly review the state court's final decisions to ensure that they conform with the

standards under which this court must review a habeas petition.

.

In Rhines v. Weber, the Supreme Cour recognized lhp one-year limitations period
could create a problem because when a petitioner brings a “mixed” petition 1o the tfederal
court, he runs the risk of losing his opportunity for any federal review of his unexhausied
claims becausc petitioners cannot control when the district courts will resolve the exhaustion
question, thus potentially rendering numerous pétitioﬁs time-barred when re-filed.in federal

court. In-Rhines, the Supreme Court held that disgrict courts have the discretion to ¢mploy,

in limited circumstances, “stay and abeyance™ procedures to hold the § 2254 petition in

abcyance while the petitioner exhausis his claims.

The Supreme Court found the “stay and abeyance™ route to be appropriate if:

(1) the pctitiohcr bad good causc for his failurc to cxhaust his
claims; .

(2)  the unexhauysted claims are not plainly meritless; and

t3)  therc is no indication that the petitioner engaged in abusive
litigation practices or intentional delay. :

fd. al 277-78.
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If this court were to find that a stay is inappropriate and dismiss the mixed petition,
this could impair the petitioner’s right to obtain federal relicf. Therefore, it appears the best
course is 1o stay the action and hold it Ain abeyance while the pcn’tibncr cxhausts his
uncxhausted claims.

In deciding whether to stay the habeas petition, which this court has discretion to do

in limited circumstances, the court finds that herc that the petition is mixed containing both -

cxhausted and uncxhausted claims. The petitioner contends he has good causc for his fuilure

to cxhaust hisclaims beeausc the South Carolina Supreme Court denicd his right to file

appcar pro se al the onset of certiorari appeal and denied his efforts to perfcct and submita

pro s¢ petition for rehcaring. Had this becn allowed, it might have extended the petitioner’s

A

1oiling period. Thisis the impediment petitioner contends gives him causc for not exhausting

any uncxhausted claims earlier. T

Next, the unexhausted claims are not plainly meritless, although this court makes no

finding or suggestion as 10 their merit. Finally, the petitioner has diligently pursued his

e ——

remedics in state court and federal court.

e e ————aee e e gt =]
—— ————

Finding that the petitioner meets the threshold finding-setout in Rhines, the court will -

'

stay this action while the petitioncr cxhausts his state rcmedics on those claims the

respondent has suggested may be available before the state cours

This court must then ensurc that ituses its discretion incompliance with the ALDPA’s
purpose of reducing delays in the exccution of state and federal sentences, and to streamline

federal habeas procecdings to encourage the petitioner 1o cxhaust all his claims in state courl

647
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before coming to federal court. In this instance, the court finds that the interest in the

petitioner obtaining fedcralreview of his claims outweighs the competing interests in finality

and spcedy resolution of his federal habeas petition.

Therefore, the petitioner must procced, within 30 days of the date of this order, 10

commence an action to cxhaust thosc unexhausted claims outlined in the respondent’s motion

—a

for summary judgment. Heshall then notif;y this court within 60 days of the date of this order
e —————S———— e
of the status of his stalc procecdings and file a copy with this court of the state petition or

appeal that he will be filing with the South Carolina Courts.

When the procecdings have concluded in state court so that all of petitioner’s claims

arc.¢xhausied, the petitioner shall immediately file an amended petition in this court and

S h—

scrve a copy upon the respondent. The petitioner shall carefully and legibly identify only

those claims he wishes to procced with in this court which have becn cxhausted and only

those which dircctly relate to the claims which are now stayed. In other words, the petitioner

’

may not assert any new claims other thaﬁ those he has previously identified in this present
petition. At such time, the respondent may move for summary judgment.

In thc meantime, the court will dismiss the respondent’s pending motion for summary
judgment (ECF No. 41) without prejudice and with Icave to refile after the petitioner has
vxhausted his state claims and afier the petitioner files an afncndcd petition. The Reportand
Recommendation will also be held in abcyance pending the plaihtiff"s exhaustion of certain

vlaims.,




649

«

6:10-cv-02006-JFA  Date Filed 09/30/11 ‘Entry Number 79 Page 10 ¢! 10

CONCLUSION

For the foregoing rcasons, it is ordered that the petitioner immediately commence a
procecding in state court to exhaust the uncxhausted claims, The remainder of this action is
stayed pending exhaustion and as set out in this order.

ITISSO ORDERED. .

Scptember 30, 2011 Joseph F. Anderson, Jr,
“Columbia, South Carolina United States District Judge
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APPLICATION FOR
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POST-CONVICTION RELIEF
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State of South Carolina

INSTRUCTIONS - READ CAREFULLY

In order for this apr- - :ation to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), .igned by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to

- which question any such continued answer refers.

Since every apphcatlon must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in_forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedmgs When the application is completed, the original shall be mailed to the Clerk of Court
for the County in whlch the applicant was convicted.

1. Place of detention
Name and location of Court which imposed sentence 14 M \5’“5/5”3 -

Name(s) of co-defindant(s) (if any) _ ,
The indictment nu—ber or numbers (if known) upon which and the offenses for which

e

sentence was imposed:

@ R005- 68-43-//
& 2005 63 -A3- /274 fﬂfﬂu//ﬂ/ﬂdl" /-

(c)

- 5. The date upon which senten e was imposed and the terms of the sentence:
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10.
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() ,
Chgbk whether a finding of guilty was made:

(a)  after a plea of guilty .

(b)  afteraple, of not guilty

(c) aftera plc:; of nolo contendere -

Did you appeal from the judgment of conviction or the imposition of sentence? V y

If you answered “yes” to (7), list:
(a)  thenameof each Court to wh:ch you appealed:
/1 it oF Com

/ IIIWMW
/I/llmﬂ)m” -

(b) the esultmt_:achsuh ourt 6 which yyou appealed: , « 7 .,
i foume ond Kioiend a2 10/ #ia ZAC)

ii.

iii.

T /? JL/IMI/ " e

iid. 0/ 208 Howlan o f16La.s /227/;7
(©) :

the date ot} ach such result:

it

)

il

ﬂm /141/7U4,

78
B 7. 3" (20l

If you answered “rio” to (7), state your reasons for not so appealing:
(@ "
®)
(©) -

1ii.

S

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

Revised 3/20603
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1. State concisely and in the same order the facts which support each of the grounds set out
in (10): : , . . /-
o S ghshdd mumaendin of ot i Sypa? w b
(b) v W v VA i “aj r
© M A Vi uo# N Y v/ n

12.  Priorto thls appli: ¢ txon have you filed wnh respect to this convxctlon
(a any petmon ina State Court under South Carohna Law" _ﬁi_
(b)  any petition'in State or Federal Courts for habeas corpus or post-convictions
relief? VlS '
(c) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? _/_'/Q__
(d)  any other petitions, motions or applications in this or any other. Court? M_
13.  If you answered “yes” to any partlof (12), list with respect to each petition, motion or
application:

(a) the specific nature thereof:

L J‘a/m ds 0Lf()ﬂ L av). |
i | w__ D@ .
i, A a__ W ﬁfa)f/ﬂ

v,

(b) the name and ocanon of the Coun in which. wch was ﬁled

iii.

v.
{c) the disposition th;re”o}'
A3

2d Kmand,

i.
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18.
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17.
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iv.

 am

(e)  if known, citations of any written opinions or orders entered pursuant to each such
disposition:

1.

ii.

iv.

Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
If you answered “yes” to (14) identify:

(a) which grounds have bec.n nresented:

i Fasurtia) Misesndd? and 106 0 - Pl buaring

. - (/
i. 00D JotHeini L0 ﬂ’lm-: octut
i ) Ju Bocss Valtita - 6.9. ; Costanr ; PR

(b) - the proceedings in which e'achgrounalwasfraised:- L
i ’/.‘) - fll &'et / // i/.-Alu".l_ QlUS -1 1UE ;FZ/M
10£48 (17 St and Faplrtt)

[f any ground set fofth in (10) has n.ot previousiy'beenf'fp'rlt‘“:s.en_téa to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not
previously ;;een presented:

(@ ____

o)

(c)

Were you represented by an attorney at any time during the course of:

Revised 3/2003
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(a)  your arraignment and plea? _ﬁs_

(b): yourtnal,ifany?

(c)  your sentencing?

(d)  your appeal, if any, from the Judgmem of conviction or the imposition of

sentence? 2

(e) preparatxo_n, prescntation,_or consideration of any petitions, motions or »appl_ications
with respect to this conviction, which you ﬁled?'m_
18. . If you answered *, 35 to one or more parts of (17), list:
(a) the name and a;ldJess of each attorney \?1 0 represented you:

L M Lnie Harifbn- 31 Mills B - Greunile, 3.0. 29605
i Me é’asamjj ﬁ’oss-éﬁi £ W%a‘f Qunvill. S.0. 296151444
i M A ., - /350 /47;/ ¥ - é’a/mxé/a,ﬂ. 200 2892

(b)  the proceedings at which each such attomey represented you:
i _Hea and sanneng fuooig - (b l/22/ 5/0/7:9

il. 'Q//I/ 1/mm ' _
T, ’AMW ) Buatha Sugrenit Opusy”

19.  State clegrly the reljef you seek in filing this application:
Lt nmlebon o alfged unhaustl ol st ruhy *

20.  Are you now under sentence from any other court that you have not challenged?

1 S o aonelusin” of Mymrtiidlut/
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STATE OF SOUTH CAROLINA )
| ) | VERIFICATION
County of )

LTOT., being duly swom upon my oath, depose and say that ] have subscribed to the foregoing
application; that I know the contents thereof; that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence attacked in this application; and

that the matters and allegations therein set forth are true.

%

SWORN to and subscr_ibéd before me this ﬁ_l,i
- day of ane. 2 0.

(2ol - L5)
Notar) Public ~ - ‘

My Commission Expires: __ /3 /Gld 9 .

Revised 3/2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

LTOT, hereby apply for leave to
security therefor. In support of m
following facts are true:

proceed in this action without prepayment of fees or costs or
y application I declare under penalty of perjury that the

(1) Tam the applicant in this action and I believe [ am entitled to redress.

(2)  Because of my poverty | am unable to pay the costs of said proceeding or give

security thereof.
1/ -

Applicans

SWORN or affirmed to and subscribed before me this -
1> dayof__tebrany 2052,

LTt te,
Y Notary Phblic *

My Commission Expires: (2 -/ 6 2017

Revised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) C.A. No. 2012-CP-23-1297
COUNTY OF GREENVILLE )
)
Terrence Dimingo Terry, )
S.C.D.C. No. 307935, )
)
Applicant, )
) RETURN AND PARTIAL MOTION
) TO DISMISS
v. )
)
State of South Carolina, )
)
Respondent. )
)

In response to the post-conviction relief (PCR) application filed February 20, 2012, the
Respondent would show this Court:

L

The Applicant is incarcerated with the South Carolina Department of Corrections
pursuant to the Greenville County Clerk of Court’s orders of coMitment. The Greenville
County Grand Jury indicted the Applicant at the February 2005 term of General Sessions for two
(2) counts of lewd act upon a child (2005-CP-23-1157, -1158) and first-degree criminal sexual
conduct (CSC) with a minor (2005-GS-23-1274). Emest Hamilton, Esquire represented the
Applicant.

On March 8, 2005, the Applicant pled guilty. The Honorable Edward W. Miller
sentenced the Applicant to concﬁrrent terms of fifteen (15) yéars for each count of lewd act upon
a child and twenty (20) years for first-degree CSC with a minor. The Applicant did not appeal.

First PCR Application

The Applicant filed a PCR application on November 11, 2005 (2005-CP-23-7327). The



Applicant raised the following issues in his PCR application:'

1. Ineffective assistance of counsel:
a. Failed to advise of right to appeal.
b. Failed to investigate.

2. Prosecutorial misconduct:

a. “Solicitor prosecuted applicant without disclosure of a valid DNA analysis
report or certified chain of custody.”

3. Subject matter jurisdiction.

An evidentiary hearing was convened on March 1, 2007 at the Greenville County
Courthouse. Susannah C. Ross, Esquire represented the Applicant. The Honorable Michael G.
Nettles granted the Applicant a new trial on all three charges in an order dated March 26, 2007.

The State filed a notice of appeal and subsequent petition for writ of certiorari at the
South Carolina Supreme Court. The Supreme Court granted the petition and both parties
submitted briefs. The Applicant was represented by Robert M. Pachak, Esquire of the South
Carolina Office of Appellate Defense. By opinion dated July 13, 2009, the Supreme Court
reversed Judge Nettles. Terry v. State, 383 S.C. 361, 680 S.E.2d 277 (2009).

Federal Habeas Corpus

The Applicant filed a petition for writ of habeas corpus in the United States District Court
for the District of South Carolina (6:10-200-JFA-KFM). The Respondent submitted a motion for
summary judgment on December 10, 2010. The Honorable Kevin F. McDonald, United States
Magistrate Judge, issued a report and recommendation to grant the motion for summary
judgment dated June 16, 2011. The Honorable Joseph F. Anderson, Jr., United States District

Court Judge, issued an order to stay the matter dated September 30, 2011. Judge Anderson noted

' In a subsequent amendment to the PCR application, counsel for the Applicant argued he was not made
aware of the “nature and crucial elements of the charge [sic] against him.”
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that, as the Applicant did not file a notice of appeal after the PCR order was issued in his case, he
may have some unexhausted State remedies. Judge Anderson stayed the federal matter in order
to allow the Applicant to exhaust this State remedy.

Attached herewith and incorporated herein by reference are the records of the Greenville
County Clerk of Court regarding the subject convictions, the Applicant’s records from the South
Carolina Department of Corrections, and the prior PCR records.

IL.
In his application for post-conviction relief (and supporting memorandum), the Applicant

alleges he is being held in custody unlawfully for the following reasons:?

1. Prosecutorial misconduct;
a. Violation of Brady and Rule 5, SCRCrimP.
b. Failure to test and destruction of evidence.
c. Use of uncounseled admission not in discovery.
2. Ineffective assistance of plea counsel:
a. Failure to address mental health issues.
b. Failure to investigate.
c. Failure to present mitigating evidence.
d. Failure to effectively negotiate with the solicitor.
e. Failure to adequately advise the Applicant.
3. Ineffective assistance of PCR appellate counsel:
a. Failure to raise post-trial motions.
b. Failure to petition for appeal bond.
c. Failure to ensure adequate appellate record.
4. Due process violation.
5. Subject matter jurisdiction:
a. Invalid arrest warrants and indictments.

b. No preliminary hearing.

? In light of the pleadings and orders in the stayed federal court proceeding — as well as the Applicant’s
notation in the caption of his PCR application that it was pursuant to Austin v. State — the State also
construes there to be an allegation that PCR counsel should have filed a notice of appeal of the order from
his first PCR application. '
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ML
Though the State filed an appeal from the grant of post-conviction relief after the
Applicant’s first PCR hearing, it appears the Applicant is now alleging his PCR counsel should

have also filed a notice of appeal. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395

(1991), a post-conviction relief applicant may petition the South Carolina Supreme Court for
discretionary review of the dismissal of their application. The Respondent lacks sufficient
information to admit or deny this allegation. Therefore, the Respondent requests an evidentiary

hearing solely on this ground for relief. See Sharper v. State, 279 S.C. 264, 265, 305 S.E.2d 247,A

248 (1983) (citing Norman v. State, 276 S.C. 278, 277 S.E.2d 707 (1981)).

Iv.

As to any and all other issues, the Respondent submits they should be dismissed for
failure to comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C.
Code Ann. §§ 17-27-10, et. seq. (2003). South Carolina Code Ann. § 17-27-45(a) reads as
follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an
appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. See Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606

(1996). The Applicant pled guilty to the offenses he challenges in this Application on March 8,
2005. The Applicant was therefore required to file his application before March 8, 2006. This

Application was filed on February 20, 2012, which was more than five (5) years after the



766

statutory filing period had expired.
A motion for summary judgment may properly be used to raise the defense of statute of

limitations. See McDonnell v. Consolidated Sch. Dist. of Aiken, 315 S.C. 487, 489, 445 S.E.2d

638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (2003) authorizes the Court to
“grant a motion by either party for summary disposition of [an] application when it appears from
the pleadings . . . that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law.” Therefore, the Respondent requests that this Court summarily
dismiss the application for post-conviction relief for failure to file within the time mandated by
the Uniform Post-Conviction Procedure Act.

V.

As to any and all other issues, the Respondent submits they should be dismissed because
the current application because it is successive to the previous application for post-conviction
relief. Successive applications for post-conviction relief are disfavored. See Land v. State, 274
S.C. 243, 246, 262 S.E.2d 735, 737 (1980). South Carolina Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence or in any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which for sufficient reason was not asserted or
was inadequately raised in the original, supplemental or amended
application. :

Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a “sufficient reason” why new grounds for relief were not raised or were

not properly raised in previous applications. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392,



394 (1991). Any new ground raised in a subsequent application is limited to those grounds that

“could not have been raised . . . in the previous application.” Id. (emphasis in original). If the

Applicant could have raised these allegations in a previous application, then the Applicant may
not raise those grounds in successive applications. Id. The Applicant bears the burden of
showing that the allegations could not have been raised previously. Id.

As the Applicant has fgiled to present any reasons why he could not have raised the
current allegations in his previous post-conviction relief application, the Respondent moves for a
summary dismissal of the application because it is successive.

VL

The Respondent denies each allegation not expressly admitted, qualified or explained.
VIIL

WHEREFORE, having made its Return, the Respondent requests that: (1) counsel be

appointed to represent the Applicant solely on the belated appeal issue and (2) all other issues be

dismissed as having been alleged after the expiration of the one-year statute of limitations and

because they were raised in a successive PCR application.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General
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KAREN C. RATIGAN
Assistant Deputy Attorney General
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Columbia, S.C. 29211
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Terrance Terry -vs- State of South Carolina (2012-CP-23-01297) 4
PCR Hearing

1 DECEMBER 17, 2013

2 (WHEREUPON, court convened with all parties present
3 and the following proceedings were had.)

4 THE COURT: All right. Ms. Ratigan.

5 MS. RATIGAN: Thank you, Your Honor. May it

6 please the court. This is the case of Terrance Terry

7 versus the State of South Carolina. The docket number

8 is 2012—CP—23—1297. The state has filed aAreturn of

9 partial motion to dismiss in the matter. Mr. Terry was
10 indicted for two counts of lewd act and one count of

11 first degreé'CSC with a minor. He pled guilty March 8th
12 of 2005 before Judge Miller. He received concurrent

13 sentences of fifteen years for each count of lewd act

14 and twenty years for first degree CSC with a minor. He
15 did not file an appeal. He filed a PCR application in
16 2005. He was represented on that application by Ms.

17 Ross. The hearing was held March 1lst of 2007 in this

18 courthouse before Judge Nettles. Judge Nettles granted
19 Mr. Terry a new trial on all three of these charges in
20 an order dated March 26th of 2007.

21 The state filed a notice of appeal apd a petition
22 for writ of certiorari at the Supreme Court. The

23 Supreme Court granted that petitibn, Both parties

24 submitted briefs. Mr. Terry was repreéented by Bob-

25 Pachak of appellate defense on the appeal.
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1 And in a published opinion dated July 13th, 20089,
2 the Supreme Court reversed Judge Nettles, reinstating
3 the convictions and sentences. Again, that was Terry
4 versus State, 383 S.C. 361.

5 Mr. Terry then filed a petition for writ of habeas
6 corpus in the United States District Court of South

7 Carolina. The respondent submitted a return -- pardon
87 me -- a motion for summary judgment. The magistrate,

9 Judge McDonald, issued a report and recommendation to

10 grant the motion for summary judgment. The district
11 court judge, however, Judge Joe Anderson, issued an

12 order to stay the matter dated December -- pardon me --

13 September 30th of 2011. He noted that as the applicant
14 did not file a notice of appeal after the PCR ogder in

15 this-case, he may have not exhausted that state remedy,

16 so Judge Anderson stayed the federal matter in order to

17 allow Mr. Terry to exhaust that state remedy.

18 Your Honor, all this procedural history is
19 contained in the state’s return of partial motion to

20 dismiss. Furthermore, the orders and opinions

21 referenced regarding the first'PCR case and the federal

22" decisions are also in your judge’s packet.

23 The state would argue we’re here today on a very

24 limited purpose. The purpose is the partial motion to

25 dismiés. You can see from his current PCR application,

773
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PCR Hearing
1 .he is alleging ineffective assistance of plea counsel

2 and prosecutorial misconduct. We would argue these

3 issues are unﬁimely. They should have already been

4 addressed in the first PCR issues, and they would be

5 successive at this point.

6 He’é also alleging ineffective assisfance of PCR

7 appellate counsel. And it’s also clear -- I put in

8 footnote number two in my return, that it was also clear
9 inferrentially that he was arguing ineffective

10 assistance of PCR counsel. We would argue; the only

11 issue that survives thé statute of liﬁitations in this
12 case is a very limited issue. 1It’s basically an Austin
13 review. Mr. Terry is alleging that after Judge Nettles
14 issued the order in this case, in which he denied some
15 issues and granted some issues in that first PCR, that
16 while the staﬁe filed a notice of appeal, he’s alleging
17 Ms. Ross should héve also filed a cross-appeal to

18 address the issues that he lost on at the PCR hearing.
19 So the State’é position would be that everything

20 but the limited issue of whether or not Ms. Ross should
21 have filed a notice of appeal from the first PCR should
22 be dismissed as untimely and successive.

23 THE COURT: Mr. Johnson.

24 MR. JOHNSON: Thank you, Your Honor. I’'m here
25 on behalf of Mr. Terry. Before we move forwagd, I just
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1 want to clear something up. It seems that Mr. Terry may
2 have made a request to the administrative judge, Judge
3 Hill, to proceed without counsel. 1It’s my understanding
4 that if we wish to proceed as we currently are, I just
5 want to put it on the record that he did, in fact, ask
6 to proceed pro se at one point during this. I don’t
: 7 know if he filed a motion, but I just wanted to clarify
8 that for the record, Your Honor.
9 THE COURT: You're satisfied with Mr.
10 Johnson’s representation of you now, Mr. Terry?
11 MR. TERRY: Yes, Your Honor. I would like to,
12 if I may, I would like to, if at all possible, have ---
13 MR. JOHNSON: Stand up when you address the.
14 judge.
15 MR. TERRY: Yes, sir. Please forgive me.
16 THE COURT: It’s all right. Yes, sir.
17 MR. TERRY: Yes, sir. We’ve had a chance to
18 talk downstairs and if all goes in accordance with what
I . 19 we’ve agreed to, I would say, yes, Your Honor, I'm going
20 to entrust my circumstances to him if I could have the
21 ability, if I can reserve the right to speak if I feel,
22 respectfully approach the court if I hear something is
23 going amiss.
24 THE COURT: Well, you can -- certainly, we’ll
25 cross that bridge if and when we come to it, Mr. Terry,
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1 okay?

2 MR. TERRY: Okay. Fine, sir. The answer to
3 your gquestion is yes, Your Honor.

4 THE COURT: Okay. Thank you. All right.

5 What about the, Mr. Johnson, the allegations as to trial
6 counsel?

7 MR. JOHNSON: Yes, sir, Your Honor. First of
8 all, I'll note that it sounds like the attorney

9 general’s recitation of the facts was pretty much

10 correct. I do notice that Mr. Terry would assert that
11 as far as the allegations that trial counsel -- there
12 was a period of time after which -- after the initial
13 order that actually granted him relief for a PCR,

14 there’s a pegiod of time when there were motions filed
15 by both Ms. Ratigan and Mr. Terry. Mr. Terry filed as
16 pro se. But motions are to amend the sentence --

17 motions to reconsider, essentially, Your Honor.

18 Mr. Terry, at that point in time, was essentially.
19 attempting to preserve the record for the issues that he
20 did not prevail on. As such, when the issue that he

21 prevailed on was overruled, he -- at that poiﬁt in time

there was no appeal filed and no motion to reconsider

23 filed at.first to preserve that record and it’s Mr.

24 Terry's assertion that he would'like to do that. And
25 that’s the basis for the.Austin appeal, Your Honor.
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PCR Hearing :
1 THE COURT: So we’re proceeding on the

2 appellate counsel, basically, Ms. Ross’s failure to file
3 for an appeal on the ruling of Judge Nettles?

4 - MR. JOHNSON: Yes, sir, Your Honor. And I do
5 know Mr. Terry, and I think this is something that

6 you're probably’going to have to_rule on now. In his

7 application, he has asserted allegatiéns against Mr.

8 Pachak, which is appellate counsel. He’s also alleging
9 ineffective assistance of counsel against him, as well,
10 in his applicatién. And I think you’ll find the issues
11 there was that it’s almost related to Ms. Ross in that
12 Ms. Ross had told Mr. Terry that that was now his

13 counsel and so he asked Mr. Pachak to do cerfain things,
14 including file the appeal issues. And then there’s some
15 other things with regards to the actual appendix of the
16 Supreme Court that Mr. Pachak did -- that Mr. Terry

17 alleges Mr. Pachak did not do to ensure that was

18 correct.

19 So I do believe you need to rule whether or not we
20 are able to proceed on that matter against Mr. Pachak,
21 as well, Your Honor. And I do believe Ms. Ratigan

22 addressed it briefly, but I do think we need to rule on
23 that before we move forward with Ms. Ross.

24 MS. RATIGAN: Your Honor, the state’s reply to

25 that would be, obviously, as I stated earlier,
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1 ineffective assistance of counsel complaints regarding
2 the plea are untimely and successive. ' And the state’s
3 position would also be that ineffective assistance of
4 counsel claims regarding the PCR appellate counsel are
5 not cognizable. There’s actually no case law tc go
6 forward on a state PCR claimvagaihst appellate counsel,
7 The proper remedy for that is in federal court, not.
8 state court. There’s really no mechanism to file a PCR
9 on PCR appellate counsel. And I'm unaware -- I mean, 1if
10 Mr. Johnson could provide me with case law, but I'm
11 unaware of any case law that says -- doesn’t say
12 cognizable issue in a PCR.
13 THE COURT: Are you aware of any cases, Mr.
14 Johnson? 1I’ve certainly never seen any.
15 MR. JOHNSON: No, sir, Your Honor. However, I
16 don’t know that there’s case law that says one way or
17 another. Maybe this is a -- I suppose this is possibly
18 a new issue before the court.
19 THE COURT: He certainly did need to be
20 notified to be here to testify as to his procedures if
21
22 MR. JOHNSON: And that opportunity, Your
23 Honor, Mr. Terry Would aésert the opportunity to move
24 forward with Ms. Ross and then if Your Honor would rule
25 in his favor as far as éllowing the applicatién against
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1 Mr. Pachak, he would request that you essentially

2 separate the issues and allow us to move forward on that
3 at a different time.

4 MS. RATIGAN: We object to any kind of

5 bifurcation of the case. This 1s a very extremely

6 straightforward, very narrow limited issue PCR of

7 whether first PCR counsel should have filed an appeal.

8 Mr. Terry has provided no case law or authority to

9 support.his contention that he should be allowed to go
10 forward on the issue of PCR appellate counsel. Again,

11 there’s no case law to support that. That is

12 historically addressed in the federal habeas corpus

13 arena, because at that point the entire record is before
14 the federal court.

15 And he does have his action that has been stayed in
16 federal court. We would argue that absent any kind of
17 showing of this being a cognizable claim, that the only
18 issue that §hould be ruled on is whether or not Ms. Ross
19 should have filed the notice of appeal after the first
20 PCR case. |

21 MR. JOHNSON: And Your Honor, if I may, this
22 is one of those situations where Mr. Terry would like to
23 address the court.

24 THE COURT: All right. Mr. Terry, I'1ll

25 briefly hear from you.
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1 MR. JOHNSON: Stand up.

2 .MR. TERRY: Thank you, sir. First off, with

3 the -- to address the partial return. As Ms. Ratigan

4 has stipulated, I am back now on the Austin appeal. I

5 have done some reading and research on the stigmatisms

'6 {verbatim) of Austin. And my understanding was that

7 Austin is to address -- it wasbmy understanding that to
8 address Austin circumstances, it is also related -- in

9 relationship to procedural defects -- related procedural
10 defects. And as such, what I am attempting to bring

11 back to the court is -- comes under the auspices of what
12 Mr. Alfonso Simon submitted to the habeas judge where he
13 stipulated the grounds that were supposed to be brought
14 down -~ brought back down in fhis circumstance. As far
15 as where the appellate portion of this situation are
16 concerned, my contingencies are -- were, again, against>_
17 Ms. Ross within the filing of the post-trial motions and
18 my 59(é) and my motion to comply. And the complication
19 - the second complication came in wherein as I was not
20 available -~ where I was not able to incorporate Ms.

21 Ross’s assistance, I found myself compelled to have to
22 try to rectify the circumstances through Mr. Pachak.

23 However, as soon as we were immediately able to have a
24 communica (verbatim), it was distinguished and discerned
25 that we wanted to go in two separate and different
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1 directions.

2 Lastly, the third stipulation in this problem -- in
3 this circumstance is with the actual preparation of the

4 record on appeal, which is to my understanding was

5 prepared by the state; i.e. Ms. Ratigan. The

6 circumstances being where in the PCR of 2007 there were

7 -- due to Ms. Ross, there were nine exhibits presented

8 in my behalf. Consequently, again, as receiving relief,
9 I became the respondent and as such I had no say in the

10 preparation of the appendix. However, when the appendix

11 was prepared and presented to myself, the nine exhibits

12 -- the nine extenuating exhibits that were placed in by
13 myself -- by Ms. Ross and myself, were left out of the
14 record. Consequently, and in accordance with the

15 appellate Rule 210, if I may, where it is stipulated -
16 where the Supreme Court stipulates that they will not
17 consider any issue that are not presented in the record
18 of appeal. I considered nine exhibits extenuating

19 issues,»extenuating grounds, supported documentation

20 that should have been_brought before the court. This
21 did not take place. I brought this to Mr. Pachak’s

22 attention, at which point he came to the understanding
23 that I was forced-—— I felt myself compelled to move

24 forward to petition for self-representation, which I

25 did. But I was denied the right to do so by Her Honor
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1 Jean Toal. And at that point, of course, this created
2 all the circumstances that we’re here for today.
3 Moving to the habeas level, again, my understanding
4 for being here, obviously enough, Your Honor, i am notl
5 bar certified, but I was simply trying to go by the
6 stipulations that were piaced upon me from being at the
7 habeas level. It was Mr. Simon -- and again, in his
8 behest to have these issues addresséd ~— the particular
9 issues he presented to the United States District Judge,
10 who in turn said, well, this is all right, this is what
11 we will have Mr. Terry come back down to this court
12 level to address. I'm totally confused as to how Ms.
13 Ratigan can assert that I am being successive,
14 particularly with the appellate issues, as I could not
15 raise the appellate issues until such time as I had the
16 PCR in order to proceed through the circuit levei.
17 And my last contingency, Your Honér, is this is --
18. my understanding that if, in fact, this hearing will go
19 on that one particular issue, I beliéve it is
20 imperative, on my part, to have the record readdress it
21 and have the appellate record corrected so that when it
22 does go to that, if you so deem it to give me the relief
23 to have the record go forward to the Supreme Court, that
24 they’ll have an appropriate record to review.
25 Excuse me, Your Honor, and aiso after Ms. Ratigan
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1 addresses you, she said she does not -- she’s not aware

2 of any stipulations where you can bring up appellate

3 counsel in accords with the Strickland. I would assert,
4 Your Honor, that the precedence of Strickland as it

5 applies where it is said that ineffective appellaté

6 counsel -- or rather the ineffective assistance of

7 counsel may also be applied to appellate counsel. So my
8 precedence in this case with'my appellate counsel issues
9 are under the auspices of Strickland versus Washington.
10 And where appellate counsel was-—— where Mr. Pachak

11 failed to champion my cause once it was established that
12 Ms. Ross felt that she no longer was required to do so.
13 THE COURT: Yes, ma’am, Ms. Ratigan.

14 ‘MS. RATIGAN: Your Honor, it’s clear Mr. Terry
15 fancies himself to be a legal scholar, but what he'’s

16 asking you to do, fhere’s no groundwork to do things

17 like correct the record on appeal. I filed an appendix
18 in this case. If Mr. Pachak had noticed there were

19 things in that appendix that were lacking, he could have
20 filed a motion to supplement the appendix, and he did

21 not do so. But again, challenging the record on appeal,
22 challenging the way it was put together, challenging PCR
23 appellate counsel; these are all issues to be addressed
24 in federal court, not state court.

25 And again, Mr. Terry citing Strickland to try to
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1 tell this court you can do this under appellate counsel,
2 that's a direct appeal. There’s a very big difference
-3 between, as Your Honor know, a trial on appeal and the
4 collaterél issues. He has put forth no evidence or case
5 law or anything today to suggest that he should be able
6 to go forward on these issues against Mr. Pachak.
7 Furthermore, again, he’s trying to instruct the
8 court about what Austin says. Your Honor can clearly
9 read Austin. The purpose of Austin is to address issues
10 that were not prior -- were not previously addressed.
11 And that’s the purpose of an Austin review, would be if
12 Your Honor granted é belated -- pardon me -- an Austin
13 feview, the purpose of that would be for PCR appellate
14 counsel to raise all the issues that would have been
15 raised if Ms. Ross‘had filed a notice of appeal in that
16 case. 1It’s not to reopen the record under Austin and go
17 back through every single issue that could and should be
18 raised.
19 These issues are all contemplated by the recent
20 Supreme Court case of Martinez versus Kelly in which the
21 Federal Courts have said, you can raise issues of
22 ineffective assistance of PCR counsel in federal court.
23 This is not federal court.
24 Your Honor, earlier this year in the case of Kelly
25 versus State, .Justice Toal issued an order saying
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1 Martinez versus Kelly is not a state issue, it is -- not
2 Martinez versus Kelly. Martinez is not a state issue;

3 it is a federal issue.

4 So again, we're arguing -- we're here on the

5 limited purpose of Austin. And Mr. Terry is free to

6 raise the majority of the issues he’s trying to go

7 forward on today in federal court, but we should be here
8 today just on that Austin issue.

9 THE COURT: Well, I haven’t had the benefit of
10 time to review the file as far as the stay in federal

11 court. We’ve got everybody here today to hear the issue
12 on counsel at the PCR hearing. We’re going to proceed
13 that way. I’1ll certainly be glad, Mr. Johnson, if you
14 want to submit any legal brief about the other; you

15 sﬁggested that I bifurcate it as to whether or not the
16 habeas corpus that’s been stayed is the proper avenue to
17 talk about appellate counsel and have the benefit there.
18 But

19 MR. JOHNSON: Your Honor, considering my

20 client’s, I guess, extensive research on the subject, I
21 think he’s probably going to want to also prepare a

- 22 . brief on his own. With permission of the court, may he
23 also be allowed to submit a brief to the court?

24 MS. RATiGAN: I would object to that, Your

25 Honor. This is hybrid representation. It’s clear, if
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you look through the record, Mr. Terry tries to operate
his .own case through counsel. That is not the purpose
of the rule.

THE COURT: We’ve got to have one voice
speaking. He'’s chosen you to be his spokesman, Mr.
Johnson.

MR. JOHNSON: Yes, sir.

THE COURT: You can submit that. Certainly
you and your client can collaborate anyway you wish to,
but it’s going to have to be you as the officer of the
court.

MR. JOHNSON: Yes, sir, Your Honor.

THE COURT: If you find anything -~ and the
state might very well offer the remedy, if the relief is
granted here.

'MR. JOHNSON: Yes, sir, Your Honor.

THE COURT: All right. Let’s proceed with the
one issue that we have before us today, and that is the
failure, if any, to appeal Judge Nettles’ ruling.

MR. JOHNSON: Yes, sir, Your Honor. Applicant
calls Terrance Terry to the stand.

Your Honor, the applicant has prépared a document
to assist him with his testimony. He’s just pulling out
that dpcument at this time.

THE COURT: All right.
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THE CLERK: Mr. Terry, please step around to
the witness booth. Place your left hand on the bible
and raise your right hand. Left hand on the bible, best
you can. I'm sorry.

You do solemnly swear or affirm that the testimony
you’ re about to give in this case will be the truth, the
whole truth and nothing but the truth, so help you God?

THEVWITNESS: That is absolutely correct.

THE CLERK: Thank you. Please state your full
name for the record.

THE WITNESS: My name is Terrance Terry.

THE CLERK: Thank you. You may be seated.

TERRANCE TERRY,

HAVING BEEN DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION

BY MR. JOHNSON:
Q. Okay. Mr. Terry, first of all to kind of cut to
the chase, do you believe that you’ve been denied an
opportunity to seek appellate review on thé issues that
we’re about to present heré,today?
A. I'm sorry.
Q. Do you believe that you’ve been denied the
opportunity to receive appellaté review on the issues
that we are about to present here today?

A. Yes, I do.
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Q. Now, let’s go back through a bit of procedure. 1In
March 26th of 2007, Judge Nettles issued an order in
your original PCR application; is that correct?

A. That is correct.

Q. Can you please portray to the court what is your
understanding of what his ruling was; both in your favor
or not in your favor?

A. All right. First off, to my understanding of
reading the order -

Q. Excuse me, Mr. Terry. Can you speak louder?

A. Certainly. Certainly. My first -- first off, my
first understanding of the order was stated on the last
page where it’s stipulated that I was to be —-- that my
case was reversed and remanded for a new tfial and that
I was to be released to the custbdy of the Greenville
County Detention Center where my original bond was to be
reinstated. My second ﬁnderstanding Qith the order was
that with the ineffective counsel issue that I would --
that Mr. Hamilton was found ineffective for failing to
explain to me.the difference between a criminal sexual
act and a lewd act. My second -- additional
understanding was that, as far as my prosecutorial
issues were concerned with-the SLED repor£, it was
stated that I failed to meet certain criteria that would

allege that my misconduct issues were sound. An
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additional understanding was with the addressing of the
plea offers that were introduced by the state and the
discovery -- as well as the discoVery documentaticn that
was presented to Mr. Hamilton and that he failed, that
he failed to properly pursue in the form of an
investigation to be of assistance to myself and to
present, as Ms. Ross stated, mitigating circumstances
and appropriatg litigations that would Have refuted some
of the charges that I was being brought -- that were
being brought against me. In addition to the -- and
finally, with the order in the beginning, it was my --
as I read the order, I did denote that with the plea
offer circumstances this was never -- this was not |
addressed in his final order.

Q. Okay. Now, we’ll rewind aAlittle bit and then
we’ll move forward. So you were granted a PCR on which
ground?

A. Ineffective assistance of counsel, failure to
instruct in the difference between a criminal sexual
conduct circumstance with a minor first degree and:a
lewd act.

Q. And it i$ your understanding that the other
grounds that you just previously testified to were
denied?

A. That is also correct.
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Q. Now, you just stated that the judge failed to
address one of your potential issues, or one of the
issues that you raised at trial level; is that correct?
A. That is also correct. What he failed to address
was the -- 1if I may -- what he failed to address was the

fact of the presentation of the plea offers which were

never brought to my attention by Mr. Bamilton -- forgive
me -- presented by Ms. Bryna Seay -- I hope I'm saying
that correctly -- by Ms. nyna Seay to Mr. Hamilton in

reference to certain plea negotiations that they would
have been willing to enter into. It should also be
stipulated, Mr. Johnson, I think that even as we started
off here, we seem to be addressing only one particular
issue, and that was the criminal sexual conduct.
However, again, where the plea offers come into play is
there would -- there could have been, there could have
been circumstances wherein something could have been
done about something -- a plea could have been entered
for the lewd act. However, again, but the charges were
not separated. They were not addressed separately
appropriately enough.

Q. Now, in an effort tc remedy this issue, did you
try to file any motions or anything with the court?

A. Yes, sir. As a matter of fact, I did. I did, in

fact, forward to the court my own, my own produced 59 (e)
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motion which -- on April the 25th, which I did receive a
return copy -- a return file copy from the clerk of
court addressing these issues. Regrettably, at that

time, I had left out the understanding of the

circumstance where the plea offers were concerned. But

each of the other issues were addressed.

MR. JOHNSON: Now, first of all, Your Honor, I
believe these documents that we’re referring to are part
of the record.

THE COURT: Yes, sir.

MR. JOHNSON: Thank you, Your Honor.

Q. Now, did the state respond to your motion?

A. As a matter of fact, they did. AsAa matter of
fact, the state did, again, under the representation of
Ms. Ratigan, it was forwarded to the court, again,
59(e), which I have to interpret was forwarded to Ms.
Ratigan, and she in turn did a return to my submission
and objection -- an objection motion to my submission of
the 59(e). If you will, the great complications here
apparently stem from the fact that no one had assumed
that I even knew what a 59(e) motion was or that I would
have any cause to utilize one.

Q. And you say that because you had prevailed on the
other issue?

A. That is also correct. I say that in that.what I
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was attempting to do at that point was to have the
additional issues preserved, as I understood it,
preserved for appellate review) understanding that this
case was moving forward to the Supreme Court.

Q. Now, you filed -- I believe you filed this motion

on April the 25th or was it the 26th, of 20072

A, My 59(e) motion was filed on April the 25th, which

was, again, as I came to understood, one day prior to
Ms. Ratigan’s filing her 59(e) motion, which she
happened to have filed to Ms. Ross.and nct to myself.
Q. Okay. Now you say that -- the comment you just
made. What's the significance of her serving the
document:to Ms. Ross rather than you?

A. Well, to my perception of it, it is inferred that
obviously if one such elects to submit a post-trial
motion that it is the -- that it would be the
responsibility df appellant -- forgive me —; of PCR
counsel, defense counsel, to retain representation in
order to fulfill that obligation, if you will.

Q. To clarify you mean trial counsel and applicant

counsel, not defense counsel?

A. What I mean is with my wanting to submit a 59(e),

had anyone been aware that I wanted to do so, it is my
understanding and belief that it would have been the

responsibility of my PCR defense counsel to retain
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representation long enough for me to do so. But again,
as rapidly as the circumstance took place with -- as

soon as I received the final order, my 59 was prepared.
But again, no one was anticipating that I would want to

have such a document forwarded in the record.

" Q. Now, why did you believe that -- at the point in

time that you filed the 539 (e) that Ms. Ross no longer
represented you?
A. This was due to a letter that I received from Ms.
Ross accompanyiﬁg the final order.
Q. Go ahead.
A. Stating that, quote, I will be closing my file on
your case and that the office of appellate defense will
be acting in your behalf from this point forﬁard.
Q. Mr. Terry, is this that letter that you're
referring to?
A. Yes, sir, it is.
MR. JOHNSON: 1I’'d like to have this marked as
Applicant’s Exhibit Number 1.
MS. RATIGAN: I have no objection, Your Honor.
THE COﬁRT: Without objection Exhibit 1 is
admitted into evidence.
(WHEREUPON, Plaintiff Exhibit Number 1 was marked
and admitted into evidence.)

0. " And so if you’ll please publish the contents of
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the letter for the court.

'

A. This is a letter from Ms. Susannah Ross addressed
to myself.

0.  What’'s the date?

A, Dated April the 12th of 2007, one day after the

filing of the order granting my PCR relief. And it
states as follows: Dear Mr. Terry. Congratulations.
Enclosed is a copy of the order granting relief in your
PCR case. You should be released to Greenville County
as specified in the order. I will be closing my.file on
your case. But it is 1likely that the state will appeal

the Judge’s ruling. The office of appellate defense

will represent your interests in the appeal. Sincerely,
Ms. Ross -- Susannah Ross.
Q. Now, the -- did the fact that Ms. Ross no longer -

- well, it’s asserted that she no longer represented you
and that you wanted to file this motion to reconsider.
Did that become an issue?

A. As a matter of fact, it did. Upon my filing of

the 59(e) -- forgive me. Upon the serving of my 59 (e)

on the court on April the 25th, the state, again, under
Ms. Ratigan, was gquite rapid to respond. In fact, in a
matter of seventy-two hours with a motion to deny me the
right to file this 59(e) alleging, as she stated

earlier, hybrid representation that I was trying to
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initiate a movement that was not -- that I was not
authorized to do, seeing as how I was represented by
counsel. This same motion that Ms. Ratigan forwarded to
me that I received on Aprii the 26th was stipulated to
Judge Nettles that Ms. Ross was still appointed as
counsel. Also, as an exhibit I have the eﬁvelope that I
received Ms. Ratigan’s motion.to deny dated April the
26th, addressed to Ms. Susannah Ross!

MR. JOHNSON: Now, Your Honor, I also believe
all these documents are a part of the record as well,
and I will not move to submit them.

Q. Mr. Terry, what was the results of your motion and
Ms. Ratigan’s motion in return? What was the order --
what was the result of those motions?

A, From that point ﬁhere, Judge Nettles issued an
order denying both motions, both my 59(e) motion and Ms.
Ratigan’s 59(e) motion,; and ruling that the case would
stand as he stipulated in his order. But I would, if at
all possible, Mr. Johnson, I would -- I do not -- I am
not aware of the fact that Ms. Ratigan’s motion is in
the record from the 24th. Or the envelopes that
stipulate -- that show that Ms. Ratigan did in fact
address Ms. Ross and not the office of appellate
defense. I believe that’s a paft of the record.

MR. JOHNSON: Your Honor, I would have this
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1 marked as Applicant’s Exhibit Number 2.

2 MS. RATIGAN: I have no objection, Your Honor.
3 _ THE COURT: Without objection it may be

4 admitted.

5 (WHEREUPdN, Plaintiff Exhibit Number 2 was marked
6 and admitted into evidence.)
7 Q. At what point in time did you become in contact

8 with appellate counsel?

9 A. If I'm not mistaken, you have the letter there,
10 but I'm going to -- I received the first notification
11 from them -- without that document I can’t say, sir.
12 0. ‘Would the document refresh your recollection?
13 a. Yes, it most certainly would. I first received

14 notification from the office of appellate defense four
15 months after the filing of the -- of Judge Nettles’

16 final order.

17 0. Now, up until this point, you’ve done a pro se
18 filing with regards to the motion to alter an amended

19 sentence?

20 A. That'’s correct.

21 Q. Excuse me. The decision from the judge?

22 A. That’s correct.

23 Q. And there was an order denying both your and Ms.

24 Ratigan’s motion; is that correct?

25 A. That is also correct.
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Q. Do you recall the reasons set forth in the order
denying your request for relief, specifically?
A. As a matter of fact, I do. If you’ll note, if

you’ll note on the second page, Judge Nettles ---

Q. Would this document refresh your recollection?
A. Yes, it would, sir. On page two it denoted with a
footnote from Judge Nettles which reads: In addition,

the applicant’s motion to reconsider pursuant to 38 --
to Rule 59(e) SCRCP is ineffective and void because the
applicant is currently represented by counsel. And then
they cite Rule 11(a) of the South Carolina Rules of
Criminal ?rocedure, as well as Jones versus State.

Q. So it’s your portrayal to the court that at least
in part or as you may assert, in whole, your motion was
denied because of Ms. Ross’s failure to assist you with
this matter?

A. 'That is also correct. And furthermore with this
particular, with this particular document, when it came
to me it was -- it, too, also had a courtesy -- I'm not
su;e what cc means, Your Honor, but I think it's |
courtesy copy. And if I’'m understanding correctly, it .
came with an inference that a courtesy copy was
forwarded to Ms. Ross; i.e. Judge Nettles also inferred
-- it was Judge Nettle’s understanding, as well, that

Ms. Ross was still counsel of record.
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1 0. Now, did Ms. Ratigan, in her return and her

2 motion, did she also serve -- who did she serve?

3 A.  With Ms. Ratigan’s first motion to -- 59(e)

4 motion, she also, in fact, served Ms. Susannah Ross.

5 However, with her response -- with her motion --

6 objection motion to my filing my 59(é), at that

7 particular point, she chose to address both Ms. Ross and
8 myself.

9 0. Now, at the point in time where your motion and
10 Ms. Ratigan’s motion was denied, was it your intent at
11 that point in time to -- did you wish for those issues
12 to be appealed?

13 A. Yes, sir. As a matter of fact I did. Though,

14 again, the two that we had mentioned, one being the

15 circumstaﬁce of the prosecutorial misconduct issue, as
16 well as the additional ineffective counsel grounds that
17 I believe should have beeﬁ ruled upon -- should have

18 been addressed concerning Mr. Hamilton, as well as the
19 particular circumstance wherein Judge Nettles, of his
20 own acco;d, after a brief colloquy with Ms. Ratigan,

2] wherein at the end of the hearing it was -- Ms. Ross had
22 wanted to introduce the plea offers and Ms. Ratigan

23 strehuously objected to Judge Nettles énd Judge Nettles
24 elected to, in fact, enter those two exhibits, citing’
25 that this is actually discovery. He elected to enter
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1 these two exhibits as his own court exhibits., And I

2 found it quite -- after receiving his final order, I

3 found it somewhat astounding that he would, in turn,

4 turn around and elect to say, well, these issues -- that
5 this was not a meritorious issue, the fact that these

6 plea offers Qere never brought to my attention.

7 0. Now, at some point after the original, the

8 original order from Judge Nettles, you did express your
9 concern or your intention for the 59(e) motion to Ms.

10 Ross; didn’t you?

11 A. That is also correct. At that particular time, as
12 M™Ms. Ratigan put it, with my trying to think that I am

13 somewhat of a good litigant, I had elected to contact

14 the office of the clerk for the South Carolina Supreme
15 Court to inform them of, in fact, the complications that
16 I was going through with trying to have these -- have an
17 appropriate record of appeal prepared, as well as, you
18 know, retain the exhibits that were placed in the record
19 ---

20 MS. RATIGAN: Your Honor, this is not relevant
21 to the issue of whether or not Ms. Ross should have

22 filed a notice of appeal. He’s attempting to raise

23 these issues again that are not cognizable. We’re here
24 just on a limited issue. He hasn’t even gotten to it

25 yet. .We;ve been here for a while anq he hasn’t even
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gotten to the issue yet of whether or not he asked Ms.
Ross to file an appeal and she did or did not do so.
THE COURT: All right. If we can -- what you
feel you need to tell me about Ms. Ross’s errors, I'll
be glad to listen to, Mr. Terry, if we could focus on
that. And if there’s other matters you feel are
felating to her, 1’11 be glad to hear those.
MR. TERRY: All right. Your Honor, I’'ll try
to do that, sir.
Q. All right. Mr. Terry, what I'm approaching you
with now is another letter from Ms. Ross. Do you

recognize it?

A. ' Yes, sir, I do.

Q. What does that letter discuss?

a. This is, this is dated April thé 10th of 2008.
This is a year after we have had all -- have had the
initial PCR hearing. It addresses =-- specifically it

says that I know that you thought your pfosecutorial
misconduct issue was important, but Judge Nettles ruled
against you on that issue. 1In regards to the July 23rd,
2000 letter -- 2007 letter from the South Carolina court
where you wroté what counsel -- and what I wrote -- and
what that was in reference to was I was -~ since both
Ms. -- since Ms. Ratigan and Judge Nettles were under

the impression that I was still under Ms. Ross —---
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Q. Mr. Terry, let’s be clear. Are you reading the

letter or are you now testifying?

A. I am -- both.

Q. Well, I need you to do one or the otﬁer.

A. All right, sir. I'1ll go back to the letter then -
Q. Yes, sir.

A. ~-—- if I may.

Q. Yes, sir.

Q. And I’ll read the»last sentence if I may and it

starts: In regards to the July 23rd letter from the
Supreme Court where you wrote what counsel, the fact
that appellate defense is copied and not me indicated
that as I told you in my lepter, appellate defense
represented you after the final order from Judge
Nettles.
Q. All right.
MR. JOHNSON: Your Honor, I’'d like to have
this marked as Applicant’s Exhibit 3.
MS. RATIGAN: No objection, Your Honor.
THE COURT: Without objection, Exhibit 3 is
admitted. o
(WHEREUPON, Plaintiff Exhibit Number 3 was marked
and admitted into evidence.)

Q. Now, Mr. Terry, what’s the significance of that
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letter in your understanding?

A. All right. Again, due to the -- after finding out
that my 59 was going to be rejected, I, in fact, sought
another avenue to have it addressed, which was through
the office of disciplinary counsel. And they, in turn,
contacted Ms. Ross, who in turn contacted me with that
letter to let me know that she was still ~- that I am
still without the proper understanding that she was
supposed to address my post-trial motions.

Q. And when you say post-trial motions, are ybu just
talking about your 59(e) or are you also speaking in
reference to an appeal?

A. I'm speaking to both, but there’s a third issue in
between -- during the course of the time waiting for
Judge Nettles to rule on our 59(e)’s, I also submitted a
motion to comply in accordance with the South Carolina
Rules of Criminal Procedure, and I had written to him
concerning that, as well, which I did not, I did not
hear back from. And in refernece to theiappellate part
of the circumstance, as from not hearing from Ms. Ross
after so many people had attempted to contact her, I

felt shunned, if you will, and as a result I appealed to

Mr. Pachak to -- again, to champion these issues that I

felt were being neglected.

Q. - What was the result of your contacting Mr. Pachak?
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1 A. Mr. Pachak felt it was simply —-- the only relevant
2 concern was the issue that Mr. -- I'm sorry, please

3 forgive me -- was the issue that Judge Nettles ruled

4 upon that granted me relief from the PCR.

5 MR. JOHNSON: Now, Judge, at this time I do

6 believe it’s related, although obviously Mr. Pachak is

7 not here, but what I think -- what I'm asking the court
8 to do is allow testimeony on his request to Mr._Pachak to
9 take action as well, considering they wouldn’t allow him
10 to go pro se and he Wasn’t allowed to deal with Ms.

11 Ross. And I'm just asking if I may elicit testimony on
12 that matter. I don’t know if, per your prior ruling of
13 the court, if that’s something we can do here today.

14 THE COURT: So basically he wants to say that
15 he asked appellate counsel to pursue issues. raised on

16 his 59(e) motion?

17 MR. JOHNSON: He asked them to pursue a whole
18 lot of different things, but, yes, that’s one of them,
19 Your Honor.

20 THE COURT: 1I’11 allow -- I think that’s
21 stipulated to.
22 MS. RATIGAN: Just for the record, this is,

23 >again, not relevant. He is yet to even ﬁestify he ever
24- askéd Ms. Ross to file an appeal for him, which is the
25 issue we’re here on today. So we’ll just argue it’s not
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relevant.

MR. JOHNSON: Well, Your Honor, okay, ---

THE COURT: I agree. If it relates anyway to
Ms. Ross, I’1ll be glad to hear from him.
Q. Mr. -- well, before we move forward, Mr. Terry,
let’s be clear. Wﬁat was the purpose of the 59(b)?
A. To preserve the issues that were -- first, to ask
Judge Nettles .to reconsider the rulings that he gave on
the issues that were contained in the order, as well as
to bring to the court’s attention the issues that he
neglected to rule up, such -- i.e., the plea offers.
0. And this was, this was being done by an effort --
done by you in an effort to preserve the record for
appeal; is that correct?
A. Exactly right, as well as to present an
appropriate record for the Supreme Court to review.
Q. Okay. Now, did you ever directly ask Ms. Ross
either by letter or otherwise to file an appeal
othefwise on your behalf?
A. As a matter of fact, I did, during the course --
once I received, once I received Ms. Ratigan’s motion to
deny, I prepared several letters addressed to several
individuals of the court, which included both Ms.
Ratigan and Ms. Ross, as well as Judge Nettles, as well

as Mr. Daniel Shearouse, the clerk of court, as well, as
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Her Honor herself, Jean Toal, to address these issues of
what was wréng with the record of appeal being the
exclusion of the exhibits that were placed in the PCR as
well as the rulings that took place.
Q. I’m approaching you with a document. Can you
identify it?
A, Yes, sir. As a matter of fact, it is, again, it’'s
a letter addressed to and sent to Ms. Susannah Ross
addressing the issue, addressing the issue of wanting to
have her retained to address these issues of the post-
trial motions.
Q. | Now, the post-trial motions and the appeal or just
the post-trial motions?
A. The post-trial, the post-trial -- at this point it
would have been the post-trial motions. Well, actually,
no, again, it is both, because again the complication
came in with what was being-submitted to the record on
appeal. Ms. Ratigan elected not to place these exhibits
in as a part of the record for the court’s review.
Q. Now, —---

MR. JOHNSON: Your Honor, this is an exhibit.
I believe it’s Exhibit ---

THE COURT:v Has the last one been admitted
into evidence or not? The letter to Ms. Ross?

MR. JOHNSON: I have the letter.
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THE COURT: That’s what you’re ---
MR. JOHNSON: Yes, sir, Your Honor.
THE COURT: Any objection to Exhibit 47
MS. RATIGAN: No, Your Hopor.
THE COURT: Okay. Without objection it may be
admitted.
(WHEREUPON, Plaintiff Exhibit Number 4 was marked
and admitted into evidence.)
A. . This letter is also dated to Ms. Ratigan,
addressing the same issue; the same circumstances with
the -- with Ms. Ross’s representation at that time.
MR. JOHNSON: Your Honor, I'd like to offer

this letter dated March 27, 2007 into evidence at this

time.

MS. RATIGAN: Your Honor, I’d object to that.
I'm not certain that is -~ that the date of that has not
been altered. 1In the first sentence'of that letter he

refers to having received something from Ms. Ross dated
April 12th, 2607, which actually postdates this letter,
so we would argue it hasn’t been authenticated or a
foundation_laid at -- either the date is wrong or it'’s
been altered.

THE COURT: That’s the letter from Mr. Terry
to ---

MR. JOHNSON: To Ms. Ross. Your Honor, I
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believe Mr. Terry will assert that’s a scrivener’s error
as far as the date is concerned.
MR. TERRY: That is also correct.
THE COURT: I’ll allow it over objection.
Q. Mr. Terry, -- hold on a second.
MR. JOHNSON: Did you mark it? 1It’s another
one. It looks the same. It’s a different cne.
(WHEREUPON, Plaintiff Exhibit Number 5 was marked-
and admitted into evidence.)
THE COURT: That’s anotherbletter to Ms. Ross?
MR. JOHNSON: Yes, sir..
Q. Bll right. Mr. Terry, I'm going to direct your

attention to what’s listed as Plaintiff’s Exhibit Number

5. Okay?
A. All right.
Q. Now, please portray to the court what’s requested

in that document, including if you asked for your post
trial motions to be addressed and if you eluded to or
specifically requested an appeal in this matter?

A.. All right. Again, this is -- this letter is
addressed to Ms. Ratigan stipulating, stipulating the
fact that I had notified her -as far as the circumstances
where me and ‘Ms. -- where Ms. Ross and myself were
concerned that Ms. Ross had felt that her termination --

her representation -- forgive me -- was no longer
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necessary. In addition, due to the fact that Ms.
Ratigan saw fit to provide me with a copy of her August
the 26th motion to deny my 59(e), I also brought it to
her attention through inquiry as to why she would not
have thought it relevant to provide me with a copy éf_
her April the 24th motion to -- 59(e) motion to Judge

Nettles. As it were, that I would also be notified.

Q. Now, with regards to Exhibit 4. Can you get that,
please?

A. Yes, sir, 1 have it.

Q. Can yéu pléase portray to the court the

significance of that letter?

A. This was -- again, this was intended to notify Ms.
Ross of the complication -- of ﬁhe problems I was
experiencing with trying to file these post-trial

motions, very simply stated that I was still trying to

‘file these -- have these post-trial motions filed and

addressed before the issue went before the South
Carolina Supreme Court.

Q. Mr. Terry, at this point in time in direct
testimony is there.anything else that you think the
court should known with regards to these procedures and.
the appéal issue?

A. Yes. As a matter of fact, thére is. And I’1ll try

to make it brief. Your Honor, again, with -- while
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we’re focusing on Ms. Ross here, again, if one -- this
is the only opportunity, as I foresee it, that I would
have. Once this record goes forward to the Supreme
Court, I will not have the ability to challenge the
inadegquacies of the record of appeal that was prepared
in 2007 that was presented to the Supreme Court for
review. There are countless errors in the -- even in
the opinion itself, which appear to be due to
circumstances that these exhibits would have clarified
and portrayed. And I’11 leave it at that, sir.

THE COURT: Thank you.

MR. JOHNSON: Your Honor, based on the
allegations of Ms. Ross, I have no further questions for
this witness at this time.

THE COURT: You may cross examine.

CROSS EXAMINATION

BY MS. RATIGAN:

Q. On what date did you ask Ms. Ross to file a notice
of appeal?
A. Ms. Ratigan, I was not able to ask Ms. Ross to

file a notice of appeal because by the time this had
come to pass the time had expired, the ten day time
limit had expired. I did not, in fact, make an effort

to ask her to do so, because, again, the time limit had

expired.
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1 Q. Ten days is for a 59(e)?

2 A. That is also correct.

3 0. So you did not have a chance to ask her to either

4 file a 59(e) or to file a notice of appeal?

5 A.  As far as the notice of appeal, Ms. Ross filed a

6 notice of appeal, Ms. Ratigan. The concerns here are

7 not in -- are not with the filing -- not with Ms. Ross’s
8 filing an appeal. The concern ;——

9 0. Sir,.that’s not what I'm asking you.

10 a. All right. Please clarify it.

11 o¢. What I’m asking you is what date did you ask her

12 to file an appeal? You never asked her; is that your

13 answer?

14 ~A. .That is correct. No, I never asked her to file an
15 appeal.
16 0©. That’s all 1 have, Your Honor.
17 THE COURT: Any redirect?
18 MR. JOHNSON: No, sir, Your Honor.
19 THE COURT: All right. Thank you, sir. You

20 may step down, Mr. Terry.

21 You may call your next witness, Mr. Johnson.

22 MR. JOHNSON: Your Honor, the applicant rests.
23 : THE COURT: Anything from the state?
24 MS. RATIGAN: Yes, Your Honor. We would call

25 Ms. Ross.
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THE CLERK: Ms. Ross, please place your left
hand on the bible and raise your right hand.

You do solemnly swear or affirm that the testimony
you’re about to give in this case will be the truth, the
whole truth and nothing but the truth, so help you God?

THE WITNESS: I do.

THE CLERK: Thank you. You ﬁay be seated.
Please state your full name for the record.

THE WITNESS: Susannah Conyers Ross.

| - SUSANNAH CONYERS ROSS,
HAVING BEEN DULY SWORN, TESTIFIED AS FOLLOWS: -
DIRECT EXAMINATION

BY MS. RATIGAN:
Q. Ms. Ross, do you recall representing Mr. Terry in

his first PCR hearing-?

A. I do.
Q. And did he ever ask you to file a 59(e)?
A. Not in a timely way. I have no letter asking for

~~ to file a 59(e) or an appeal.

Q. Did you believe you had grounds for a meritorious
59 (e)?
A. No. And I explained that all when he grieved me

and I had to give a copy of my entire file to prove that
I had given him everything I said I had given him. I

explained that whenever I see it’s important to file a
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59(e) to preserve the record, I do so. Whenever I feel
an appeal is necessary to preserve the record, I do so.
In Mr. Terry’s case, I thought it was a miracle that
under cross examination Ernie Hamilton, his plea
attorney, could not define sexual battery and did not
properly define that. And that was the basis of the
ineffective assistance of counsel claim. As to Mr.
Terry’s other a;legations, there was one abouﬁ after-
discovefed evidence, a SLED report, saying that no
evidence was found on panties where it had been said by
the defendant that they had been washed or alleged they
had been washed. I did not think that was a great -
enough issue to preserve it would be necessary or
anything that would ever get him relief later on. He
also had mental health allegation. I got all his mental
health records. I confirmed with the doctor. Went over
the medications he was on and the issue of whether those
medications would have interfered with his ability to
plea in a knowing and voluntary Wayf The doctor said,
no, they.would not. That is why I did not call an
expert witness to testify as to that effect, because I
knew tha; that was not giving Mr. Terry the outcome that
he wanted if it went against his allegations. So, no, I
didn’t sée any merit in a 59(e) motion. One think I did

try to do with Judge Nettles is I felt the sexual
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battery issue applied only to the CSC charge, not the
lewd act. And I was concerned with him putting all of
them together with the ineffective assistance, that
there would be a greater likelihood that the Supreme
Court would reverse. Therefore, I prepared two orders.
One with just the CSC and then another with all three
charges. Because I was really making a real effort to
be able to send up a case that would have the least
likely of reversal as possible. I certainly, in
hindsight, of Mr. Terry’s things, I certainly don’t
think appealing and raising Cain about.an order that
grants you relief is a good way to set the record. And
I didn’t think tﬁat the issues that, in fact,'Judge
Nettles ruled against him were meritorious.

Q. And éo your testimony is he never either orally or
in writing asked you to file an appeal?

A. " No. Well, after the fact I get grieved and

letters complaining about me and that’s when all this

started. But as far as a timely request for an appeal,
no.
Q. And you do not believe the issues he did not

prevail on were meritorious?
A. No.
MS. RATIGAN: That’s all I have, Your Honor.

THE COURT: You may cross examine the witness.
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MR. JOHNSON: Thank you, Your Honor.
CROSS EXAMINATION

BY MR. JOHNSON:
Q. Ms. Ross, you just discussed the -- basically the
reconsideration motion with regards to my client?
A. . Uh-huh (affirmative).
Q. Now,. ydu were indeed servedAwith copies of the
return in Ms. Ratigan’s motion; is that correct?
A. Yes. At some pdint. They are in my file.
Q. Okay. Did you discuss -- once you received these,
I suppose ét that point in time you would have been
aware that Mr. Terfy had filed this motion?
A, Yes. I’m just trying to think when I received
them. I'm not sure when I actually received them, so
I’m looking through the file. But at some point I do
believe that is in there. |
Q. Now, at that point in time did you discuss the
motions, the motions or the subject matter therein with

Mr. Terry?

A. I don’t think so. I don’t have any notes saying
that I did.
Q. Now, would you agree that a motion to reconsider

or a motion to alter or amend is one way to preserve the
record if you believe that you -- that something was not

addressed at the trial level?



815

Terrance Terry -vs- State of South Carolina (2012-CP-23-01297) 47
Susannah Ross - Cross Examination by Mr. Johnson

1
2
3

4

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

a. Right. But that goes on -- I woculd have filed a
59(e) motion if I had a belief that all the issues fhat
were brought up for PCR were addressed by the judge.

The judge specifically denied all those issues. He sent
me an email showing me or telling me what to put in-the
order that I drafted. He specifically denied all issues
and addressed all issues. So I did not feel a 59(e)
motion was necessary. And you’re not supposed to file
one just because you say I don’t like what the judge
said. A 59 (e) motion is to say there was an error,
Judge, I'm bringing your attention to it.

Q. But at some pbint you were at least served with
copies of what Mr. Terry and Ms. Ratigan had filed with
regards to the 59(e) he filed pro se?

A. Yes. At some point I did receive something,
something on that fact, and I'm looking through the
file.

Q. Now, would you agree that at that point in time
you were aware that Mr. Terry was unsatisfied with the
results of the issues that he -- Judge Nettles failed to

grant him relief on?

A. Yes. I guess so. I don’t know what he was
thinking.
Q. Now, would the, would the -- would filing a motion

to reconsider or a motion to alter or amend, would that
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stay the time for appeal or would that not?

A, It would.

Q. It would. And you would have, if I'm correct,
thirty days from the date that that issue was decided to
file an appeal; is that true?

A, Right.

Q. And in between the time that you received service
of these motions and the order denying both Ms.
Ratigan’s and Mr. Terry’s motion, did you speak with Mr.
Terry?

A. I don’t have any record of it in the file. Sé I
received that. It was ordered -- I just have the order
in here. I don’t have the envelope, so I don’t know
when I was served with this. But the order is signed.
It says the 2nd of July, 2007. I received no letters
from Mr. Terry after this time until I got the grievance
about a year later.

0. Now, with respect to the letters that are in
evidence, in fact, you did inform him that you no longer
represented him on this case; is that true?

A. Uh-huh (affirmative). Yes, I did send him that
letter when he was granted relief in hié PCR.

Q. Now, in addition I believe you also state that
appellate defense would handle his case from then on,

from then on; is that true?
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1 A. Right.

2 Q. Would it not -- if he had won the appeal, would it
3 not have been your responsibility to file that appeal?

4 1. Yes, it would have been. And I think if he had

5 asked me for an appeal, I would have advised him agaiﬁst
6 it, but I would have attended to it. I will add that

7 the 59 (e) motion that he made pro se was addressed.

8 There’s no reason he couldn’t have filed an appeal pro

9 se and that would be addressed as well. That would be
10 maybe a different issue if he made some efforts to file
11 his own appeal. But it’s not as if the fact that he

12 filed a pro se motion that it was just thrown in the

13 trash, because Judge Nettles addressed the merits of

14 that case. As a side footnote he said, and by the way,
15 it’s pro se so it doesn’t count. But he did address

16 that motion..

17 Q. But anyhow, duringAthat period of time you didn’t,
18 you didn’t contact Mr. Terry in order to discuss either
19 the 59(e) or-any other concern that he might have with
20 regards to the -- any post-trial motiocons of the appeal
21 of this case?

22 A. I don’t remember. I don’t have anything noted in
23 the file.

24 | MR. JOHNSON: One second, please, Your Honor.
25 Q. Ms. Ross, I believe with regards to the hearing -
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- the trial portion of this stage, thereAwere some
issues with regards to plea offers; 1s that true?

A. I don’t recall, but I'm sure there was. I had.——
looking through my notes, I had something about a lack
of negotiation, there was no request for a cap or
anything like that.

Q. Are you aware of whether that issue was addressed
in Judge Nettles’ original order?

A. I don’t think it was. But he did say, any and all
-- I think I generally put in orders, at his request,
that any and all issues not specifically raised herein
are denied.

Q. " Okay. Now, with regard to Supreme Courf, if the
issue was not specifically raised in the order with
regards to the Judge’s ruling, do you think that would
have been addressed?

A. Yes. But T also think if the Supreme Court didn’t
think ineffective assistance was shown by a lawyef who
couldn’trdefine sexual battery, I'm sure he’s not going
~— they’'re not going to think that it was ineffective
not to go over the plea offers. That was a .much weaker
issue. 1I’'d also say the whole issue of discussing plea
offers is when someone loses a plea offer. It;s not
like Mr. Terry went to trial and got life and was not

told about his plea offer. He pled guilty in front of
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the judge and admitted to all those things. So it truly
is not much of an issue.

Q. But Mr. Terry, that was an issue he raised in his
original application?

A. Uh-huh (affirmative).

Q. and it was your -- I guess your professional
discretion not to have.that issue addressed at that

point in time?

A. To write it in -- specifically in the order?
Q. Yes, ma’am.
A. Yes. I guess I felt that it would come under the

any‘and all because the order was fairly long.

MR. JOHNSON: Your Honor, I have no further

qgestions for this witness at this time.
' THE COURT: Any redirect?

MS. RATIGAN: No, Your Honor. And the state
would rest. Wé ask that Ms. Ross be allowed t§ be
excused.

THE COURT: Any objection that Ms. Ross be
excused?

MR. JOHNSON: I have no objection to that.

Your Honqr, I wouid, at the appropriate time, ask
if you would be p;epared to hear -- to allow my client
to give argumenf to this case?

THE COURT: Mr. Terry, is there something you
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want to say to me about the case? 1I’1l be glad to hear
from you briefiy, even though obviously you have a
lawyer representing you, but I’1l1l bend the rules
briefly.
| MR. TERRY: I’'m most grateful, Your Honor.

First off, we seem to have come to a
misunderstanding concerning the filing of an appeal. An
appeal was file, an appeal was filed in my case. This
was not the problem. This has never been the problem
from the onset of these circumstances. The problem was
with, again, the post-trial motions.

Additicnally, with the plea offer circumstances, if
I may, there’s a precedential case, Moyer versus King,
that clearly states that ineffective assistance of
counsel, that it is in fact ineffective assistance of
counsel for a defendant not to be informed of plea
circumstances. And I believe -- of which I believe is a
highly relevant issue that should have been brought to
Judge Nettles’ attention, again, under the circumstance,
seeing as how he thought that the plea offer should have
been brought and he went to the trouble to overrule Ms.
Ratigan’s objection to the plea offer being brought into
the'reéord. Surely that had to have some significance,
Your Honor.

And as far as everyone saying that Ms. Ratigan




821

Terrance Terry -vs- State of South Carolina (2012-CP-23-01297) 53
Susannah Ross - Cross Examination by Mr. Johnson

1

2

10
11
12
13
14
15
16
17
18
19
20

21

22

23
24

25

argued that these issues were to be brought to the --
argued in the habeas court, I am currently in the habeas
court. These issues have been argued.
Additionally, Ms. Ratigan also stated that I did not
enter any type of documentation into this record to
argue thé appellate issues. There is a -- as I asked
you at the beginning, if you’ll recall, Your Honor, I
asked have you had a chance to review the record. There
is a one hundred and one page memorandum in support of
this Austin application that’s been submitted for your
perusal, sir. And I don’t understand how Ms. Ratigan
can say fhat I have not made any effort to make known
these stimulations clarified.

Thank you.

THE COURT: Thank you, sir. 2as I understand
you, Mr. Terry, you’re saying that Rule 59 or lack
thereof is the issue. An appeal was filed, you said;
right?

MR. TERRY: Yes, sir, that is correct, Your
Honor.

THE COURT: Okay. So lack of activity during
the Rule 59 motion that you feel was the problem?

MR. TERRY: Yes,bsir, the activity with the
59(e) motion and, again, due to the fact that the case

did get transferred to -- with the appeal being filed,
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that the case got transferred to the South Carolina
Supreme Court. My greater concerns were with-the
presentation of an appropriate appendix for record on
appeal.

THEVCOURT: All right. Thank you.

MS. RATIGAN: Yoﬁr Honor, to clarify one
thing, he did not file a notice of appeal. The state
filed a notice of appeal.

THE COURT: Right.

MS. RATIGAN: There was no cross-appeal in
this case.

THE COURT: Right. He said there was an
appeal filed,'so that got him there. .Okay. Thank you
very much. I’1l1 review the file and try to issue an
order in the next couple of weeks.

MR. JOHNSON: Thank you, Your Honor.

[END OF REQUESTED TRANSCRIPT OF RECORD]
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Mr. Terrence Terey #307935
McCormick Correctional Inst.
386 Redemption Way
McCormick, 8¢ 29895

Dear Mt Terry:

Congmfuiations. Enclosed is a copy of the Order granting relief in your PCR case. You
should be released to Greenville County as specified in the Order™] will be closing my file

on _your case, but it is likely that the State will appeal the judge’s ruling.  The office of
Appellate Defense will tepresent your intetest in the appeal.

Sincerely,

payy e

Susannah Ross

¥ Tumm(ﬂmn ()F W{fmm Attorney at Law
0 pst-tl ok s £2 (52 )2

enclosure

2435 L. NORTH ST. #222¢ GREENVILLE/SC » 29615.1442
PHONI: ( 0+4) 242-0029 « E-MAJL: SUSANNAH.ROSS@SCBAR.ORG
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HENRY MCMASTER
ATTORNEY GGENERAL

April 26,2007

The Honorable Paul B. Wickensimer
Clerk of Court, Greenville County
305 East North Street; Room 224
Greenville SC 29601-2121

Re: Terrence Dimingo Terry, 307935 v. State of South Carolina
2005-CP-23-7327

Dear Mr. Wickensimer:

-Enclosed please find the original Return to Motion to Alter or Amend the Order of Dismissal
of the Respondent, in the above-captioned case, for filing in your office.

Karen C. Ratigan

Assistant Attorney General

| Singerely, -

ljacc _
Enclos_ure ‘

cc:  Honorable Michael G. Nettles , .
P Siisannaki €. 'Ross, E&quiire’ & .5%// A L'/Z//?J'_l/ ﬂf /? W/Z/ ? ,
" "Terrence Dimingo Terry, 307935

\ rfm. Im auved !
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April 10, 2008

. Mr. Terrence 'I"err_i' #307935 - /A‘ZJI{’A }%l | /ﬁ/éﬂ”}/ /é/\7l / 4 ‘ 5) y[[ )
McCormick Correctional Inst. /%74 477 75 14 /)&lf, a /% 7 / (Pm &))

386 Redemption Way

~ McCormick, SC 29899 /gﬁfﬂﬂﬂé’/// did 48 Ll/l//— /M 0/ Jg-07 ;
Pluase 0ot % “wite eouns” &yw/m)’ 2l goe ogp)!

Fnclosed are original copies of your file which you requested in your grievance along
with the package vou sent me. [ ask you to look at the memorandum from Judge Nettles
where he esplains what he wants in the Order. The final Order in your PCR reflected the
Judge’s findings. 1 know you thought the prosecutorial misconduct .issue was i.mpprtant,
Judge Nettles ruled against you on that issue. In regards to the July 23, 2007 letter from the

. Supreme Court where you wrote “WHAT COUNSEL”, the fact Appellate Defense is
copied not me indicated that, as I told you in my letter, Appellate Defense represented you
after the final Order from Judge Nettles, /o

"% At 3w dbs, Aisty EtbiP (Hmendid)- 3.
| | | ' Sincefely, | o .

Susannah Ross
‘Attorney at Law

1

enclosure

lA /l‘f ..

o z rspungibi) of 7o Counsi] " o £y, apy pust’™ Aok Mletins”

7 L Clik pf fomtman Alas Cour?’! SotaiFieally Mot
gﬂ?{ @Zgo d)ﬁm/ e Fana Oy /Mm"i M,@/ﬁ’ Z) 933,543 8.£.

2435 E. NORTH ST. #222« GREENVILLE/SC °’_ 29615-1442
PHONE: (864) 242-0029 « E-MATL: SUSANNAH.RO_SS@SCBAR.ORG'
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
: : ) C.A. No. 2012-CP-23-1297
COUNTY OF GREENVILLE ) ‘ S 5 o
) = 235
m
Terrence Dimingo Terry, ) g ; me -
S.C.D.C. No. 307935, ) —_ L =ma
- | S S =5h
: ) peem o
Applicant, ) - ORDER OF DISMISSAL -, = %
v. g p— r% v g
. X o
State of South Carolina, ) <= =3
Respondent. )
)

This matter comes before the Court by. way of an application for post-conviction relief

(PCR) filed February 20; 2012. The Respondent submitted a return and partial motion to dismiss
dated Aﬁgust 10, 2012. _An evidentiary hearing into the matter was éonvened on December 17, -
2013 vat the Greenville County Courthouse. The Applicant was present at the hearing and
represented by Brian P. Johnson, Esquire. Karen C. Ratigan, Esquire of the South Carolina

_Office of the Attomey.Geﬁeral represented the Respén_dem. The Court had before it the
transcript of the guilty plea hearing, the Greenvil]e'Coumy_Clerk of Court records, the

.Appli'cant’s South Carolina Department of Correétions records, the PCR application, and the

return and partial motion to dismiss, the prior.PCR and PCR appeal records, records fr_ofn the

Applicant’s pefition .for writ of habeas corpus pending in fedefal court,’ and the Applicant’s

Exhibits 1-5.

! Specifically, this Court had before it the report and recommendation issued by Judge McDonald on June
16, 2011 and the order staying the matter issued by Judge Anderson on September 30, 2011.

.



PROCEDURAL HISTORY
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The Greenville County Grand Jury indicted the Applicant at the February 2005 term of

General Sessions for two counts of lewd act upon a child (2005-CP-23-1157, -1158) and first-
degree criminal sexual conduct (CSC). with a minor (2005-GS-23-1274). Ernesl H-amillon,
Esqeire represented the Applicant.

On March 8, 2005, the Applicant pled guilty. The Honorable Edward W. Miller
sentenced the Applicant to concurrent terms of fifteen yeers for each count of lewd act upon a
.child and twenty years for first-degree CSC with a minor. The Applicant did not appeal. |

7 First PCR Application
The Applicant filed a PCR application on November. 11, 2005 (2005-CP-23-7327). The

Applicant raised the following issues in his PCR application:

1. Ineffective assistance of counsel:
a. Failed to advise of right to appeal.
b. Failed to investigate. :

2. Prosecutorial misconduct:

a. “Solicitor prosecuted applicant without disclosure of a valid DNA analysis-
report or certified chain of custody.”

3. Subject matter jurisdiction.

An evidentiary hearing was convened on March 1, 2007 at the Greenville County

Courthouse. Susannah C. Ross, Esquire represented the Applicant. The Honorable Michael G.
Nettles granted the Applicant a new trial on all charges in an order dated March 26, 2007.
The State filed a notice of appeal and subsequent petiiion for writ of certiorari at the

South Carolina Supreme Court. The Supreme Court granted the petition and both parties

2 In a subsequent amendment to the PCR application, counsel for the Applicant argued the Applicant was
not made aware of the “nature and crucial elements of the charge [sic] against him.”

o>



submitted Bfiefs. The Applicant was .represe_nled by Robert M. .Pach’ak, Esquire of the South |
Carolina Office of Appellate Defense. * By opinion dated July 13, 2009, the Supreme Court
reversed Judge N'elllés., Terry v. State, 383 S.C. 361, 680 S.E.2d 277 (2009). |
Federal Habeas Corpﬁs |
o Thé Api)licanl filed a petition for writ of habeas corpus in the United States District Couri
for the District of South Carolina (6:10-200-JFA-KFM). Thé Respondent submitted a motion for
sum-mary judgmcht on Decembcr 10, 2010. The Honorable Kcvin F. McDbnald, United States

Magistrate Judge, issued a report and recommendation to grant the motion for summary

judgmeht dated June 16, 2011. The Honorable Joseph F. Anderson, Jr., United States District

- Court Judge, issued an order to stay the matter dated September 30, 2011. Judge Anderson noted

that, as the Applicant did not file a notice of a;ﬁpeal after the PCR order was issued in his case, he

-may have some unexhausted State remedies. Judge Anderson stayed the federal matter in order

to allow the Applicant to exhaust this State remedy.

ALLEGATIONS

In his current PCR application, the Applicant alleges he is being held in custody

unlawfully for the following reasons:

1. Prosecutorial misconduct: :
a. Violation of Brady and Rule 5, SCRCrimP.
b. Failure to test and destruction of evidence.
c. - Use of uncounseled admission not in discovery.
2. Ineffective assistance of plea counsel:
a. Failure to address mental health issues.
b. Failure to investigate. _
C. Failure 1o present mitigating evidence. .
d. Failure to effectively negotiate with the solicitor.
€. Failure to adequately advise the Applicant.
3. - Ineffective assistance of PCR appellate counsel:
‘ a. Failure to raise post-trial motions. '

o



b. Failure to petition for appeal bond.

c. Failure to ensure adequate appellate record.
4. Due process violation.
5. Subject matter jurisdiction:

a. Invalid arrest warrants and indictments.

b. No preliminary hearing,

This Court notes that, in light of the pleadings and orders in the stayed federal court

proceeding — as well as the Applicant’s notation in the caption of his PCR application that it was

839

pursuant to Austin v. State® — there is also an allegation that PCR counsel should have filed a -

notice of appeal of the order from the Applicant’s first PCR application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record and has heard the testimony and
arguments presented él the PCR hearing. This Court has furthér had the opportunity to observe
each witness who testified at the hearing, and to closely pass upon their credibility. Set forth
below are the relevant findings of fact and conclusions of law as required by S.C. Code Ann. §
17-27-80 (2003). |
Partial Motion to Dismiss

" This Court finds that, as regards all issues except for that of a review of appeal issues

from the first PCR application (pursuant to Austin), these issues must be dismissed for failure to

comply with the filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code’

Ann. §§ 17-27-10, et. seq. (2003). South Carolina Code Ann. § 17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to the lower
court from an appeal or the filing of the final decision upon an

appeal, whichever is Jater.

31305 S.C. 453, 409 S.E.2d 395 (1991).




The Applicant pled guilty to the offenses he challenges in this Applicati'on on March 8§,
2005. The Applicant' was therefore required to file his application before March 8, 2006. This |
Application was filed on February 20, 2012, which was more than five (5) years after the
statutory filing period had expired. A motion for summaﬁ judgment may properly be used to
raise the defenég of statute of limitations. SQ McDonnell v. Consolidated Sch. Dist. of Aiken,
‘ 315 S.C. 487, 489, 445 S.E.2d 638, 639 (1994). In addition, S.C. Code Ann. § 17-27-70(C)
t2003) authorizes the Céurt to “grant a motion by either party for summary dispositioh of [an]
applicatioﬁ when it appears from vthe' pleadings . . . that there'i-s no -éenuine»issue _of material fact

and the moving party is entitled to judgment -as a matter of law.” Therefore, the all issues

(except for the Austin claim) must be dismissed as untimely.

This Court finds these issues must also be dismissed because they are successive.
Successive applications for post-conviction relief are disfavored. See Land v. State, 274 S.C.
243,246, 262 S.E.2d 735, 737 (1980). South Carolina Code Ann. § 17-27-90 (2003) states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily-and inielligently waived in the proceeding
that resulted in the conviction or sentence of in any other

. proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground

~ for relief asserted which for sufficient reason was not asserted or -
was inadequately raised in the original, supplemental or amended
application.’ ‘ o

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a “sufficient reason” why new, grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 450, 409 S.E.2d 392,

394 (1991). Any new ground raised in a subsequent application is limited to those grounds that

V7S



“could not have been raised . . . in the previous applicétion.” 1d. (emphasis in original). If the
Applicant could have raised these allegations .in a previous application, then the Appliéént may
not raise those grounds in successive applications. 1d. The Applicant bears the burden of
showing that the allegations could not have been raised breviously. Id. As the Applicanl has
failed to present any reasons \:vhy he could not have raised the currenli al]egations.in his previous
. PCR application, this-Court denies any such issues as improper and successive.
| Austin Claim

The Applicant stated he filed a pro se Rule 59(e) motion in his first PCR case. The
Applicant stated PCR counsel failed to assist him ana that he felt “shunned.’h’A .The.Apph'cant
admitted he never aéked PCR counsel to file a notice of éppea] after he was successful in
obtaining relief.

The Applicant’s attorney from his first PCR application testiﬁed the Applicant never
asked her to file a Rule 59(e), SCRCP motion and that there would have been no merit to such a

motion. PCR counsel noted she drafted the order pursuant to the judge’s instructions, so she did

not believe a Rule 59(¢) motion was necessary but that she would have-filed one if it was

necessary to preserve the record. PCR counsel testified she was aware the Applicant had filed a.

. p_ré se Rule 59(¢) motion. PCR counsel testified the Applicant did not ask her to file a notice of
appeal. PCR counsel testified that, if the Applicant had asked her file a notice of appeal, she
would have done so but advised the issues he could have raised on appeal would not have been

meritorious.
This Court finds the Applicant has not met his burden of proving he is entitled to an

Austin review of the issues denied in his first PCR application. The Applicant claims PCR

GMé
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counsel was defi;ient in failing to file a notice of appeal following the Marlch 2007 order
granting his PCR application. Despite obtaining relief based upon plea counsel’s failure to.
define sexual battery, the App]ivcvant contends PCR counsel was deficient in failing to file a notice
of appeal to contest the denial of relief based upon undisclosed plea offers, after-discovered
evidence, and other grounds. The Applicant filed a pro se Rule 59(e) motion, and the PCR judge
denied the Rule 59(e) motionsv submitied by both the Applicant and the State. At the PCR
hearing, the Applicani admitted on cross-examination that he never asked PCR counsel to file an
appeal. PCR counsel testified she generally files a Rule 59(e) motion if a legitimate issue; should
be preserved.for appeal, and, in her professionai opinion, no grounds existed for filing such a
motion in this case. Further, _PCR counsel testified the Supreme Court would be substantially
more likely to affirm a grant of relief based upon plea counsel’s failure to define sexual battery
tﬁan on other grounds. Thus, PCR counsel made the strategic decisioﬁ not to appeal as an
attempt to minimize the chances of reversal of the Applicant’s relief.

This Court finds that, as 1he- Applicant never asked PCli counsel] to file a notice éf appeal,
she i.s not deficient for not filing the notice. This Court further finds PCR counsel’s decision not
to file a notice of appeal without the Applicant’s request was a legitimate strategic decjs_ion for
his appeal, and the Applicant has failed to demonstrate this decision fell below prevailing
professional norms. See Strickland v. Washingtoh, 466 U.S. 668, 104 S. Ct. 2052 (1984);

McLaughlin v. State, 352 S.C. 476, 483-84, 575 S.E.2d 841, 844-45 (2003) (holding that where

* counsel articulates a valid reason for émp]oying a certain trial strategy, such conduct will not be

deemed ineffective assistance of counsel).

7W/
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CONCLUSION

Based on all the foregoing, this Court finds and concludes _this PCR applicatién must be
deniéd and dismissed with prejudi&. This Court advises the Applicant that he must file a notice
of intent té appeal within thirty days from the receipt of this Order if he wants 10 secure
appropriate appellate review. His attention is alsb directed to Rules 203, 206, and 243 of the
Sduth Carolina Appeliate Court Rules for the appropriate procedures to follow after notice of
" intent to appeal has been ti-me]y filed. |

1T 1S THEREFORE ORDERED:

1.-  That the Respondent’s partia] motion to dismiss all issues except for the
Austin claim is granted. :

2. That the Austin claim is denied and dismissed with prejudice.

3. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this_ 5/ _day o , 2014,

G. Edward Welmaker
Presiding Judge
" Thirteenth Judicial Circuit

; 4 "Abb , South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMOREPLEAS 1
' ) = EXm
COUNTY OF GREENVILLE ) .5 Tme ,
) CASENO.: 2012-CP-23-1297,, = %= 22 N
Terrance Domingo Terry, ) © =0 U’/‘j
< i AN
e
v. ) w =9
) MOTION TO ALTER OR AMEND & &
_— ) JUDGMENT W P 5
State of South Carolina, )
)
Respondent )
)

COMES NOW the applicant, Terrance Domingo Terry, by and through his undersigned
counsel, and pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, respectfully
moves this Honorable Court to Reconsider the January 31, 2014, Order dismissing the

applicant’s application for post-conviction relief.
The following is submitted in support of Mr. Terry’s Motion:

1. On February 20, 2012, Mr. Terry filed an application for post-conviction
relief;

2. On August 10, 2013, the State submitted a return and partial motion to
dismiss.

3. On December 17, 2013, a Hearing was held in the matter.

4, On January 31, 2014, the Honorable G. Edward Welmaker, signed an
Order of Dismissal, dismissing Mr. Terry’s application for post-conviction relief.'

5. From conversations with Mr. Terry, counsel has learned that he wished for
a document that he has written, titled “Response to Rétu@ and Partial Motion to Dismiss/
and Amended Application w/ Exhibits” be considered in his case.

WHEREFORE, for the foregoing reasons, Mr. Terry prays that this Court:
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(1) Order that the final order dismissing Mr. Terry’s application for post-
conviction relief be re-opened to supplement the record with his Response
to the State’s Return, or;

(2)  Order whatever the Court deems just and proper.

Respectfully submitted,

By: (/ /! #
Brian P. Johnson, Esq.
Attorney for Applicant

Date: February 28, 2014
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' STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
)  C.A.No. 2012-CP-23-1297
COUNTY OF GREENVILLE )
- )
Terrence Dimingo Terry, )
8.C.D.C. No. 307935, ) 2z @
; i ) o U
Applicant, ) A
)  RETURNTOMOTION TO ALTEROR ™ o 5
v. ) AMEND THE ORDER OF DISMISSAE® & ‘Z’D o
) : 5 S S =
State of South Carolina, ) . - | o BTR
) ENTERED COMPUTER =
Respondent. )
)

Respondent, by and through undersigned counsel, making Return to Applicant’s Motion -

to Alter or Amend, would respectfully show unto this Court:
1. The matter is before the Court by way of a post-conviction relief (PCR) action

filed February 20, 2012.

2. An evidentiary hearing was convened on December 17, 2013 at the Greenville
County Courthouse.

3. Applicant was presént at the hearing and represented by Brian P. Johnson,
Esquire. App‘licant testified in his own behalf. Also testifying was Applicant’s attorney from his
first PCR action, Susannah C. Ross, Esquire. |

4, After a full review of the evidence presented at the evidentiary hearing, the post-
conviction relief court issued an order of dismissal dated January 31, 2013 and filed February 17,
2014. This order granted Respondent’s partial motion to dismiss and denied Applicant’s request
for a review of issues from his first PCR application pursuant to Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991).

5. Applicant’s counsel filed a Motion to Alter or Amend Judgment on February 28,

1

CGW “"O ﬂfﬂ“&tr\‘/’




2014 (which was received by Respondeht on March S, 2014). Applicant’s counsel argues he
“has learned that [Applicant] wished for a document he has written, titled ‘Response to Return
and Partial Motion to Dismiss/and Aﬁended Application w/ Exhibits’ to be considered in his
case.” “Applicant’s counsel requests the matter be reopened for this pro se document to be
considered by the court.

6. Respondent submits Applicant’s Motion to Alter or Amend Judgment should be

denied. Applicant is not requesting either an alteration or amendment to the final order. Rather,

Applicant is asking the Court to reopen the record for submission of a pro se document. Hybrid

representation is not allowed. See Rule 11(a), SCRCP; Jones v. State, 348 S.C. 13, 14, 558

S.E.2d 517, 517 (2002) (holding there is no constitutional right to hybrid representation either at
trial or on appeal). Further, Applicant cannot skirt the hybrid representation issue by submitting
documents through his attorney. S_ée_ Jones v. State, 348 S.C. 13, 14, 558 S.E.2d 517, 517 (2002)
(counsel bannot éerve as a mere coﬁduit for pro se documents in an effort to avoid the prohibition
against hybrid representation and the displeasure of his client).

7. Respondent submits the request to reopen the record should be denied. Applicant
had a full and fair opportunity to present any and all evidence during the lengthy hearing on
December 17, 2013.

8. Respondent submits the post-conviction relief court fully reviewed and properly
ruled upon all issues, thaf the record should not be reopened, and that tie Motion to Alter or

Amend should be denied.
Respectfully submitted,

ALAN WILSON
Attorney General
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JOHN W. McINTOSH
Chief Deputy Attorney General

KAREN C. RATIGAN
Seniqr Assistant Deputy Attorney General

P.O. Box 11549
Columbia, S.C. 29211

~ Attorneys for R'caspond@

March 6, 2014
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STATE OF SOUTH CAROLINA ) |
)  INTHE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE' )
) 2012-CP-23-1297 = 2o
: ) =
TERRENCE DIMINGO TERRY, 307935 ) = Tz
. ) -1 3
Applicant, ; : _30 ?E rC”) ‘—?1
vs ). AFFIDAVIT OF SERVICE BY MAILZ ¢, &
pon i
) w TR
STATE OF SOUTH CAROLINA, ) =3
)
Respondent. )
a )

1. Iam an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this is
a proper circumstance of service by mail.

3. Ihave this day served a copy of the Return to Motion to Alter or Amend the Order of

Dismissal in the above-captioned matter on the following person by depositing same in the
United States mail, postage prepaid: '

Brian P. Johnson, Esquire
522 North Church Street
Greenville SC 29601

DATED this 6th day of March, 2014.

C. Carey, Leg
or Respondent




FORM 4
STATE OF SOUTH CAROLINA , JUDGMENT IN A CIVIL CASE
COUNTY OF GREENVILLE CASE NUMBER - 2CP231297
IN THE COURT OF COMMON PLEAS = m
Terrence Dimingo Terry State of South Carolina = R
. =2
ENTERES COMPUTER O
D
PLAINTIFF(S) DEFENDAN‘rtsb
: Attorney for: [ ] Plaintiff [cbDefendant2
Submitted by: ‘ [[] Self-Represented ngmt ne oA

_ . DISPOSITION TYPE (CHECK ONE)
[0 JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. [_] See Page 2 for additional information.

] ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [J Rule 41(a), SCRCP (Vol. Nonsuit);
[C] Rule 43(k), SCRCP (Settled); ] other:

[] ACTION STRICKEN (CHECK REASON):  [] Rule 40(j) SCRCP; ] Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or [ other:

modify arbitration award; '
] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)
[ Affirmed; [ Reversed; [ ] Remanded; [ Other:

NOTE: ATTORNEYS ARE RESPONS[BLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED [ See attached order; (formal order to foliow) [] Statement of Judgment by the Court:
ORDER INFORMATION

This matter comes before the court on Petitioner's Motion to Alter or Amend the Order of Dismissal pursuant to SCRCP 59(e).
Upon a thorough review of Petitioner's motion, Respondent's return, and the record in this case, this court rules that Petitioner's

Motion is DENIED due to hybrid representation. Even if the hybrid representation issue did not exist, this court believes all
issues raised by Petitioner are encompassed in the Order of Dismissal.

This order X ends [_] does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amonnt(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)




may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court ortﬁ%&

judgment details. ' ‘
/ 'y @Z) 3/11/2014

v Judge Code - Date
o For Clerk of Court Office Use Only N

Circuit Court Jddge

This judgment was entered org,/ and a copy mailed first class or placed in the appropriate attorney's box oug' to attorneys of record or
to parties (when appearing pro se).as follows:

Brian P. Johnson, 522 North Church Street, Greenville, SC Karen Ratigan, PO BOX 11549, Columbia, SC 29211
29601 : .
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
< .
ol B. W J J(a\é_gmgp
Court Reporter Paul B. Wickensimer - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)




DOCKET NO.  2005-GS-23-

WITNESSES The State of South Carolina 001157
- . County of Gresnvills
m§o§2\\%\&b wals .
GCOS _ . COURT OF GENERAL SESSIONS
Q7/10/04 _ FEBRUARY TERM 2005
(A’ — ——
eo,, THE STATE
%
@/\ VS,
ARREST WARRANT NUNBER | TERRENGE DIMINGO TERRY
| 466187 : ,

Foreperson of Grand Jury . S %_ .1— -. .

VERDICT - /\ , Indictment for
. 2468

LEWD ACT UPON A CHILD -

VIOLATION § 16-15-140

Foreperson of Petit Jury ~ Dage: —= =

874
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
LEWD ACT UPON A CHILD

Al

COUNTY OF GREENVILLE )

SIS,

At a Court of General Sessions, convened on’ FEBRUARY 22, 2005 V'the

1ona it e e L o S S aaSI 018
1138 ST e o D e AR A R

Grand Jurors of Greenville County present upon their oath: - ; : R
That TERRENCE DIMINGO TERRY did in ‘Greenville County, on or about the 31st day of May, 2004, : L B
being over the age of fourteen years, willfully and lewdly commit or attempt a lewd and lascivious act :

upon or with the body, or its parts, of BN.M,, a chiid under the age of sixteen years, with the intent of

. arousing, appealing to, or gratifying the Just, passwions; or sexual desires of himself or such child. Thisis

in violation of §16-15-140 of the South Carolina Code of Laws (1976) as amended.

Agaiust the peace and dignity of the State, and contrary to the statute in such case made and provided. -

Sownr 5. tay-

[/~ soLicrror? U




WITNESSES
%>oxm_,w\®%b /sy
GCSO
07/10/04
ARREST WARRANT NUMBER
| 466191
TRV i
1 ‘.1..\ ‘.V .‘ \O >
. Pkl\ ™y !

T »

Foreperson of Grand .Jury

S —

VERDICT

Foreperson of Petit ry " Date:

DOCKET NO. Noom-ﬁwmunul
The State of South OmﬂO—__‘_m Q Q — — M m

County of Greenvllle

—ERast—

COURT OF GENERAL SESSIONS

FEBRUARY TERM 2005

& THESTATE

\YJ
& vs.

TERRENCE DIMINGO TERRY

e et et e et~ St

/\. - Indictment for

LEWD ACT UPON A CHILD

VIOLATION § 16-15-140

n
I
il
|

SEr Y RPN

LESER



* STATE OF SOUTH CARCLINA ) ‘ INDICTMENT FOR
LEWD ACT UPON A CHILD

)
COUNTY OF GREENVILLE )

At a Court of General Sessions, convened on FEBRUARY 22. 2005 the

Grand Jurors of Greenville County present upon their oath: .
That TERRENCE DIMINGO TERRY did in Greenville County, between the 1st day of June, 2004 and
the 25th day of June, 2004, being over the age of fourteen years, willfully and lewdly commit or atte'mpt a :

lewd and lascivious act upon or with the body, or its parts, of M.F.M.; 2 child under the age.of sixteen

years, with the intent of arousing, appealing to, or gratifying the lust, passions, or sexual desires of Qo

himself or such child, This is in violation of §16-15-140 of the South Carolina Code of Laws (1976) as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

s B

{/~ soucrorR /-
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OCKET NO. . 2005-35-23-
P M 001274

WITNESSES . The State of South Carolina
. County of Greenville
BRACKEN \%\Nm Et\m
; 7 7
GCOS COURT OF GENERAL SESSIONS
07/10/04 FEBRUARY TERM 2005
THE STATE
a ,
& V8.
o%
ARREST WARRANT NUMBER %w TERRENCE DIMINGO TERRY
| 466186
N F GRAND JURY
T,
el ’ )
r§>z mmgo JURY (/'
Foreperson o \. O‘E:e‘ .FQ E
© VERDICT A Indictment for

CRIMINAL SEXUAL CONDUCT WITH A _s_zom

FIRST DEGREE

* VIOLATION § 16-3-655(1)

Foreperson of Pelit Jury

- Date:




STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) CRIMINAL SEXUAL CONDUCT WITH A MINOR
COUNTY OF GREENVILLE ) _ FIRSTDEGREE

At a Court of General Sessions, convened on ___ FEBRUARY 22,2005 the _

Grand Jurors of Greenville County present upon their oath:

That TERRENCE DIMINGO TERRY did in Greenville County, on or about the 4th day of Iulv, 2004
engage in sexual battery with Minor 1 who was less than eleven years of age. This is in v10]atlon of

South Carolma Code of Laws Section 16-3- 655(1}

Against the peace and dignity of the State, and contrary to the statute in such case made and ptd\-‘ided.

Aunid
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STATE OF SOUTH CAROLINA } IN THE COURT OF GENERAL SFSSIOI\S
COUNTY OF - Greenville ; INDICTMENT/CASE#;
STATE - Vs }  _2005-GS-23- 57

Terrence Dimingo Terry y AW 1466187 4 :
AKA: ' y  Date of Offense; _05-31-2004

. 16-15-140
Race: B Sex M____ Age: ___ 45 ) §.C.Code § :
DOB: SS#: }  CDRCode#: 2468
Address: ) O CASE RESTOR.ED
reenville, 0s ) . SENTENCE

DL#: 93999990 SID#: ) X PLEA [ TRIAL

In disposition.of the said indictment comes now the Defendant who was [ CONVICTED OF or X PLEADS
TO: LEWD ACT ON A CHILD

in violation of & 16-15-140 ____ofthé S.C. Code of Laws, bearing CDR Code # 2468 .
X NON-VIOLENT O VIOLENT [3 SERIOUS [ MOST SERIOUS - [ 172545
Thechargeis: & As Indicted, 3 Lesser Included Offense,  [] Defendant Waives Presentment to Grand Jury. -

The plea is: [ Without Negotiations or Recommendation, [J Negotiated Sentence, D?l Recommendation by the State. ~

ATTEST: g g , Qe £ rfq(\ﬂ_&( /” M
Solicitor: Defendant / //A'ﬂ&nev for' Defendant

WHEREFORE, the Defendant is commited to the m; Department of Corrccnons, (0] County Detention Center, . -
for a determinate term of _L_Cdays:‘monﬂrs/years or [(Junder the Youthful Offender Act not to exceed __years.
andfor 1o pay a fine of $ ; provided that upon the service of da)rs/monthsxyears and/or pa}ment -
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for - L
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of .
probation, which are incorporated by reference. -

[#"CONCURRENT or [J] CONSECUTIVE to sentence on: _
[ The Defendant is to be given credit for time served pursuant to 8.C. Code § 24°13-40 to be calculated and apphcd

by the State Department of Corrections. J_#f{ B ALS

SPECIAL CONDITIONS:
FIRESTITUTION: [jHeard, [ Waived, [] Ordered PTLP : .
Total: § plus 20% fee: S - days/hours Public Service Employment o
Payment Terms:____ Obtain GED R
L] set by SCDPPPS . Attend Voc. Rehab. or Job Corp. ' L

May serve W/E begining
Substance Abuse Counseling

Recipient:

*Fine: $ Random Drug/Alcohol testing :

§ 14-1-206 (Assessments 107.5 %) $ . Fine may be pd. in equal, consecutive weeklyfmonthly

§ 14-1-211(AX3) (Conv Surcharge) $100 § J(’)(Q pmts.of $ . beginning :

§ 14-1-211(AX2) (DUI Surcharg $100 $ 3 paid to Public Defender Fund B

§ 56-5-2995 (DUI Assessment) s1z $ Other:

§ 35.13 (Public Def/Prob) S500 % :

§ 73.3, 1B TP (Law Enforce. Funding)  §25 § < : —
§ 33.7, |B TP (Drug Court Surcharge) $100 § o . R
§ 50-21-114(BUI Breath Test Fee) $50 3 i JAppointed PD or appointed other counsel, § 35.13 TP = ... _-l:-
§ 56-5-2942(J) (Vehicle Assessment) $40/ea S Requires $500 be paid to Clerk during probation. . -
3% to Coun (if paid in installments) $ 3

' /C}é | 'PREsmrNGIUDGEZ_Q [,JMQM
Bl i EEE IS

jlcd( Wputy Clerk Sentence Date
Court Reporter /) Vs /M

oA

|SCCAZI? (7T2003) .-




STATE OF SOUTH CAROLINA
COUNTY OF Greenville

STATE X.‘S R

Terrence Dimingo Terry

AKA:

Race: B Sex; M

Age 45

DOB: SS#
Address:
reenville, 05

DL#: 999939999 SID#:

In disposition of the said indictment comes now the Defendant who was

TO: _LEWD ACT ON A CHILD

)
)
)
)
)
)
)
)
)
)
)

- ATWH:

IN THE COURT OF GENERAL SESSIONS
INDICTMENT/CASE#: -
_2005-GS-23- {{B%
1466191
Date of Offense: _06-01-2004
S.C.Code § :_ 16-15-140
CDR Code #:__2468
[0 CASE RESTORED
SENTENCE
& PLEA [J TRIAL

O CONVICTEDOF or - X PLEADS,

in violation of § 16-15-140
NON-VIOLENT

©.] VIOLENT

The chargeis: & As Indicted,

of the 8.C. Code of Laws, bearing CDR Code ¥ 2468
0 SERIOUS

{J Lesser Included Offense,
The plea is: © Without Negotiations or Recommendation,

T 172545 L -

[ Defendant Waives Presentment to Grand Jury. -

[0 MOST SERIOUS

[0 Negotiated Sentence, XI Recommendation by the State. .

a‘M .

ATTEST: , .
f ,Q , Nt Ty
Y Solicitor: v
WHEREFORE, the Defendan
for a determimate term of 1

and/or to pay a fine of $

Defendant &

—days/menths/years or [J under the Youthful Offender Act not to exceed
; provided that upon the service of

%Atto"ns‘y_ for Defendant

mxmted tothe [ State Department of Correcﬁoﬂs, O Countv»Detem-i.on Center,' o

vears
daysfmonths/years and/or pa)fmem '

of $ ; plus costs and assessments as applicable*; the balance is suspended with probation for ,
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard condltwns of .

probation, which are incorporated by reference.
T4"CONCURRENT or

[ CONSECUTIVE to sentence on:

-The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and apphed

by the State Department of Corrections. Lt

aa(s

SPECIAL CONDITIONS

" [JRESTITUTION: JHeard, [] Waived, (1] Ordered
Total: $__~ plus 20% fee: §

PTUP

Payment Terms:

] set by SCDPFPS

Recipient:
*Fine:

§ 14-1-206 (Assessments 107.5 %)

pmts. of &

§ 14-1-211{A)(1} (Conv Surcharge) $100 1)
§ 14-1-2}{(A)(2) (DI Surcharg $100

§ 56-5-2995 (DUI Assessment) 512

§ 35.13 (Public Def/Prob) $500

§ 73.3, 1B TP (Law Enforce. Funding) . '$25 AS

§ 33.7, 1B TP (Drug Court Surcharge)  §100

§ 50-21-114(BUI Breath Test Fee) $50

§ 56-5-2942(J) (Vehicle Assessment)  S40/ea

n (ealenlnim|nion|os|nlesr|em) B

3% to County (if paid lments)
TOTAL) . /ﬂ

> (2329 4.5 %\

! Degut} Clerk
// e

/Cgk of Co
Court Reporter:

days/hours Public Service Employment '
Obtain GED -
Attend Voc. Rehab. or Job Corp.
‘May serve W/E begining
Substance Abuse Counseling

Random Drug/AIcohol testing
Fine may be pd. in equal, consecutive weeklyf'monthiy

beginning
$ paid to Public Defender Fund
Other: : S

[ Appointed PD or appointed other counsel, § 35.13 TP "
Requires $500 be paid to Clerk during probation. -

PRESIDING JUDGE _ 22 ¢ [~ /. k’\’h@"» i
Judge Code: i o

Sentence Datew =3 /%— /£| §

SCCAR17 (2003 7

881
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STATE OF SOUTH CAROLINA } IN THE COURT OF GENERAL SESSIONS - .
COUNTYOF __~  Greenville ) INDICTMENT/CASE#:
STATE Vs, Ty 2005:G8-23- {274
Terrence Dimingo Terry . y  A/WR _J466186

AKA: . . y  Date of Offense: _07-04-2004

. : - 16-03-0655(1)
Race: B Sex M_____ Age: 45 ) 5.C.Code §
DOB: SS#: )  CDR Code#:_ 0385
Address: ) 1" CASE RESTORED

reenville, g3 ) ‘SENTENCE

DL4: 9999999 SIDH: ) o PLEA [] TRIAL

In disposition of the said indictment comes now the Defendant who was O CON\-’ICTED OF or PLEADS
TO: CRIMINAL SEXUAL CONDUCT WITH A MINOR ST DEGREE :

in violation of § 16-03-0655(1) of the S.C. Code of Laws, bearing CDR Code # 0385 I
(3 NON-VIOLENT R VIOLENT (- SERIOUS X MOST SERIOUS - 172845 B
The chargeis: [X] As Indicted, [] Lesser inclided Offense,  [J Defendant Waives Presentment to Grand Jury. B
The plea is: [[1 Without Negotiations or Recommendation, O Negotiated Sentence, 5 Recommendation by the State. o

ATTEST: ' =T
B . fany  Grins C vw( o H—
Solicitor: I Defendant - %ﬁom{g for Defendaﬁt

WHEREFORE, the Defendant is commlted tothe [J State Department of Correctmns, [ County Detention Center, ,
for a determinate term of _aLCf_dwaﬂmhs/years orTlunder the Youthful Offender Act not to exceed years
andfortopayafineof§ . ;provided that upon the service of __  daysmonths/years andfor payment
" of § ; plus costs and assessments as applicable*; the balance is suspended with probation for =
. months/years and subject to South Carolina Department of Probation, Parcle and Pardon Services standard conditions of

) prob ion, which are incorporated by reference.
CONCURRENT: or I:l CONSECUTIVE to sentence on:

2 The Defendant is to be given credit for time served pursvant to S.C. Code § 24-13-40 1o be calculated and appned

';} by the State Departnient of Coirections. gt M [ DA S

: SPECIAL CONDITIONS:

g RESTITUTION [JBeard, (J Waived, []Ordered ~  PTUP : -
Total: § plus 20% jee: § daysfhours Public Service Fmp]oyrnem
Payment Terms: ' Obtain GED -

L] set by SCDPPPS Attend Voc. Rehab. or Job Corp.

- —— May serve W/E begining - :
Recipient: Substance Abuse Counseling -
*Fine:

Random Drug/Alcohol testing :
- Fine may be pd. in equal, consecutive weekly/monthly

§ 14-1-206 (Assessments 107.5 %)

§ 14-1-2131¢a)(1) (Cony Surcharge) $100 O pmts.of § — begmmng :
§ 14-1-211(A)(2) (DU1 Svrcharg $100 - $ _ paid to Public Defender Fund -

§ 56-5-2995 {DUI Assessment) $12 Other: o

§ 35.13 (Public Def/Prob) %500

§ 73.3, 1B TP (Law Eoforce. Funding)  $25
§ 33.7, 1B TP {Drug Court Surcharge)  $100
§ 50-21-114(BUI Breath Test Fee) $s50
8 56-5-2942()) (Vehicle Assessment)  $40/ea
3% to County (if paxd n instaiments)

R
)

(JAppointed PD or appomted other counsel,{i, 35. 13 TP
Requires $500 be paid to Clerk during probauon

OF 5 - fRESD:NGJUDGE*'-? bJ CQ..
i/% A&iw Judge Code: j/lg-//;% }’ 

%‘@ Cou Deput\, Clok : Sentence Date:
//fV':

on |ea || ln|enlon| | Bler|en] wol

Court Reporter:

SCCA/ZIT (12003) . -~
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