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The Supreme Court of South Carolina

Richard Bernard Moore, Petitioner,
V.
State of South Carolina, Respondent.

Appellate Case No. 2011-198472

ORDER

The Petition for Rehearing filed in the above entitled matter is denied.
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Columbia, South Carolina
October 24, “2014-
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ce:
Robert Michael Dudek, Esquire
W. Edgar Salter, II1, Esquire

J. Anthony Mabry, Esquire
Susan Barber Hackett, Esquire

Donald J. Zelenka, Esquire
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The Supreme Court of South Carolina

Richard Bernard Moore, Petitioner,
V.
State of South Carolina, Respondent;

Appellate Case No. 2011-198472

ORDER

Petitioner seeks a writ of certiorari to review the denial of his application for post-
conviction relief. We deny the petition. :

> . Hearn, J., not participating

-Columbia, South Carolina
~ Sepleniber1;2014,

cc:
Robert Michael Dudek, Esquire
W. Edgar Salter, III, Esquire
J. Anthony Mabry, Esquire _
\/Susan Barber Hackett, Esquire T ,:*..,., N
Alan McCrory Wilson, Esquire '
John W. McIntosh, Esquire e il
Donald J. Zelenka, Esquire B
M. Hope Blackley
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
"COUNTY OF SPARTANBURG )
)
Richard Bernard Moore ) 2004-CP-42-2715
: ) 3
Applicant, ) Y
) S
V. ) ORDER OF DiSMISSAL =
| ) vz
State of South Carolina, ) =
) o
Respondent. ) ™~ o
)

. This death penalty Post-Conviction Rehef (PCR) oeti_on»i.s before the Court pursuant to an
August 8, 2004 Application filed on behalf of the Applicant, Richard Refnard Moope (Moore); as
amended. The Court held an evidentiary hearing into the matter on January 30, February 1 and
February 3-4, 2011, at the Spartanburg-County Courthouse. Moore was present at tpe hearing;
and Lisa J. Armstrong and James M. Morton, Esquires, represented him. Senior Assistant

Attorney General William Edgar Salter, Il1, and Assistant Attorney General Anthony Mabry

represented the State M001e tesnﬁed on his own behalf at the hearm and he presented

" Dorothy J. Hooper Cecﬂ J. Hooper Arma Nell Hadiey, Maunce 1vf[0ur and James A. Monre o

prejudice for the followmg reasons:
I PROCEDURAL HISTORY

/éé/

/0/
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Moore is currently on death row at Lieber Correctional Institution of the South Carolina
Department of Corrections (SCDC), pursuant to commitment orders from the Spartanburg
County Clerk of Court. The Spartanburg County Grand Jury indicted him at the January 2000
teﬁnhef c'oer't' for rhufder,'éséaulf with intent to kill (AWIK), armed robbery and posséssion of a -'

firearm during the commission of a violent crime. (00-GS-42-617 through -619).

The State thereafter served notice of its intention to seek the death penalt)a,_, Th_e

2001 term of court. The Honorable Gary E. Clary held motions hearings in the casecen Ap;ll 3: \_.; i
po) :
£

~ September 28, and October 15, 2001,
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On October 16-22, 2001, Moore received a capital jury trial, pursuant to S.C. ,Qodeg.nn_g
§ 16-3-20 (Supp. 2002), in front of Judge Clary. The jury convicted him of each of the indicted
offenses. Following Moore’s exercise of the twenty-four hour waiting period in § 16-3-20(B), a

sentencing proceeding was conducted in front of the same jury.

Vsentenced Moore to death. Judge Clary lmposed the sentence of death for murder, and he

~sentenced Moore to five years for the weapons ch_arge, ten years for. ‘AWIK and-thirty years for




armed robbery. Ralph Keith Kelly, Michael David Morin and Jennifer Johnson, Esquires,
represented Moore at trial. Seventh Circuit Solicitor Harold W. Gowdy, II1, as well as Assistant
Solicitors James Donald Willingham, II, and Barry J. Barnette, represented the prosecution.

A timely Notice of Appeal was served and filed: On October- 16, 2003, Moore filed a. . - .
Final Brief of Appellant, in which he raised the following issues:

1. The judge erred in the guilt phase by preventing Moore from
stressing the gravity of the decision facing the jury by arguing,
“The State is seeking the death penalty on me, which means my
very life is at stake.” The judge abused. his discretion by ruling
that Moore could not mention punishment, but was limited solely
to a discussion of “the testimony and evidence that has been
. presented.”

[- 3NV 1102

2. The judge erred during the sentencing phase by once again limiting
Moore’s closing argument “to the evidence that has been presented
and to the issues concerning the sentence imposed.” Since S.C.
Code Sections 16-3-20(C) and 16-3-28 afford a capital defendant
the opportunity to ask for mercy and express feelings of remorse,
this arbitrary limitation was an abuse of discretion and rendered
Moore’s purported waiver of closing argument involuntary.

LAY 240 K

S0 :0IHY-

The State filed a Final Brief of Respondent on September 15, 2003. It restated the issues

L as .foillows:

The trial judge uld not abuse his discretion by ru]mg that Appellant
~ could not argue “rnv very hfe is at stake” in‘ hlS gullt phase closmg

pubhshed decmon filed on 1 \/Iarch 1,2004. Srate v. Moore 357S.C. 458 59:: S. E 2d 608 (2004)

It sent the Remlmtur to the Spartanburo County C lerk of Court on Mar ch ]8 2004 Deputy Chlef



Attorney Joseph L. Savitz, 111, of the South Carolina Office of Appellate Defense, represented

Moore on direct appeal. William Edgar Salter, 111, of the Attorney General’s Office, represented

Respondent.

On March 16,2004, Mééfe (throughMrDudek) ijeti:tioﬁzed the Siéte Supreme Court for ™~ -

a stay of execution. In an Order dated April 4, 2004, the Court granted a stay, pursuant to /n Re

Stays of Execution in Capital Cases, it appointed the Honorable Larry R. Patterson to preside

over the case and it granted him exclusive jurisdiction over the matter. In accordance with In Re

Stays of Execution, Judge Patterson held a hearing on July 22, 1999, to determine whether Moore
- desired to pursue Post-Conviction Relief and whether he wished to have counsel Aappe'mted. On.

June 17, 2004, Judge Patterson appointed Ms. Armstrong and Kathryn Hudgins, Esquire, to

represent Moore. Mr. Morton was thereafter substituted for Ms. Hudgins.

Moore raised two allegations of ineffective assistance of counsel in his August 4, 2004,

PCR Application:

[A] . Ineffective assistance of counsel in violation of the Fifth, sixth and
Fourteenth Amendments to the United States Constimtion Counsel was

- g
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| Aftel Iudge Patterson _rétirement, the case was assigned to this (,ourt Moore submltted hlS

amended. alleoatlons on December 31 20] 0.

' II STATEMENT OF FACTS



Sometime between 8:00 and 10:00 p.m. on September 15, 1999, Moore went '\9 the

'7'

residence of George Gibson, on Hillside Drive in Whitney, S.C." He asked G1bson:to ga:l»hxm

some crack cocaine. Gibson, who knew Moore as “Mo,” refused because Moore drd, not_havé

o

any money. Gibson also told Moore that he could not get the crack for Moore on credit:- MoBre:
A D

who was unemployed at the time, told Gibson he was going to work and would ijélum%)e ,<
following morning. He then left. R. pp. 1245-48; 1253; 1255; 1371-72.

Meanwhile, Mr. Jamie Mahoney (the murder victim) was working the third shift at
Nikki’s Speedy Mart, a restaurant-convenience store located at the comer of Highway 221 and
. California Avenue in Whltney, Soutn Carolma He had been employed there for over three years.
The owner of Nikki’s kept a .32 caliber pistol and a .45 caliber semi-automatic pllstol-(Sta-tevs
Ex. 3) in the store for protection.2 Also, Jamie Mahoney carried a .44 caliber handgun (State’s
Ex. 1) behind his back and in his waistband for protection. However, his hands were ravaged by
arthritis and he was of slight build. (He was between 5' 7" and 5' 9" tall and weighed

approximately 145 pounds). None of his co-workers or friends had seen him ever be physically

aggre_ssive towards any,one_lin: lippl 195-96; 1346-57; 1361-63; 1366-70; 1489.

| :Tenji l—ladden (ihe AWI 1c11m) was é'regdlér cuslomer at Nikki’s. He stopped-in to eat

Countv unless otherwxse speCIﬁed

? Nenhe1 weapon was v1snble to customers: the .45 was kept under a towel by the cash register and the .44 was kept
_in Mr. Mahoney s waistband. There was also a 32 revolver that was kept under the counter It was not 1nvolved in
this case. . .

o3 Mr Hadden worked the second shn“t ar Wlse Snacks Company R pp 1193 94;: 1196

s /b
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Otherwise, the early morning hours remained relatively uneventful, until Moore walked

into the store shortly after 3:00 a.m.; and it does not appear that anyone came into Nikki’s

between the time the man with a flat tire left and Moore arrived. Mr. Hadden and Moore glanced
at each other brieﬂy when Moore first enteredThen,Mr Hadden turned arowsd and continued

playing video poker. Moore went 1o a cooler and, apparently, retrieved two cans of beer. See R

— ~>
= =
pp. 1193-1205; 1309. = jé
=z 5
Mr. Holland testified that: S
=
The next thing 1 know of anything going on in the store is when I g =z
heard Jamie say, ‘What the hell do you think you are doing?” ... = ©&
- in a loud tone of voice. . i =3

R. p. 1205, 11. 9-14.

Once Mr. Hadden heard this comment, he swiveled around in his chair and saw Moore
- holding both of Jamie’s hands in one of Moore’s hands. Moore immediately “come around and

come up with a gun and told me not to move.” Without giving Hadden an opportunity to comply

. 'exned Iamle s right chest. Jamle also had a gunshot wound to his lowe1 rlght arm, which broke

: 1his right arm. R. pp. 1491-1502.



The pathologist opined that it is possible that either there were two gunshot wounds or all
of Jamie’s injuries could have been caused by a single gunshot if his body had been positioned in

such a manner in which that could have occurred. He died from internal hemorrhaging caused

T Q p
by the wound to hxs torso and would have died within six to ten minutes after recel.vmg;ﬂns :
(@] [t

wound. R. pp. 1491-1502. A bullet from Jamie’s .44 caliber weapon went through Mb‘él‘e’; jeft ;
arm. R. pp. 1380-84.

nr-;\»j' 10
2uiN e

il

=
-
=)
uI:Q

w e

Mr. Hadden continued to play dead until he heard Moore say, “Let’s get the he}l 0
here” and exit the store. Mr. Hadden ran out of the building after he heard Moore’s vehicle leave.
- He-then went back into the store, saw that his friend was dead and ‘C_al_l&?_d'9l 1. R pp. 1205-13.

Before Moore left the store, he took a money bag containing $1,408.00. Although he wes
profusely bleeding from a gunshot wound, he then immediately drove his pickup truck to
Gibson’s house. Along the way, he discarded the .45 caliber handgun which had his blood on it.
R. pp. 1211; 1262-64; 1267; 1312-13; 1352-54; 1466-69; 1478. When he reached Gibson’s, he

T asked for Gibson to get him some crack. Gibson refused because of the late hour. During their

T Y C



his car around, “threw all of my light in that general area” and exited his vehicle with his weapon
drawn. R. pp. 1234-38.

Mocore anproached Deputy Rollins with his hands in the air and ° bleedmg_,pro@ely’:’~

from hls left arm. F he whole tlme Moore was complymg W1th Deputy Rollins™ mstrucnons t'

o
get on the ground, he repeatedly said, “1 did 1t, I did it, I give up, 1 give up.” /’C‘search of_J

Moore’s truck resulted in the seizure of the stolen money and an open pocketkmfe, Of%ersv =

T oty

o foo) —

found Moore’s wallet in the roadway and the bloody shirt Moore had been wearing Rar <

Gibson’s residence. R. pp- 1238-40; 1311-18. Later, Moore told the emergency room nurse
that he was using alcohol and cocaine. . R. pp. 1377-78.

At the crime scene at Nikki’s, officers found the victim lying in the kitchen floor. He
was deceased, andA his right arm was bent at such a peculiar angle that it was clearly broken. In
addition to finding evidence of the victim’s blood, Moore’s blood was found across the back of

the victim’s clothing and a trail of his blood led out the front door. Also, a meat cleaver, which

did not belong 10 lekl s Speed Shop (State’s Ex. 83), was found at the victim’s feet with_

* The presence of Moore s shirt in Glbson s yard corroborates that Moore was the person who had been in the yard '
yelhno for Gibson to come outside.
.7 A reasonable inference from the presence of the cleaver at the store and the opened pocket Kanife is that Moore may
“have very. well been armed before he entéred the store.. In‘any event, his. cr.mes were certamlv premednated by the "
time he ﬁred at Mr Hadden who was unarmed and had not spoken to lnm - : e

: A'»1=1_'-



was devoted to presenting evidence related to Moore’s character.
The State presented evidence of a 1985 Michigan conviction for unlawful possession of a
weapon and a May 15, 1987. Michigan conviction (see State’s Ex. 49) for attempted breaking
andentenng W1th intent. At the t1me, Moore ﬁad described the crime by"séying'"t"hat 'Hé""ii'a‘d
pushed open the front door of the Broadway Mark, entered the store aﬁd removed two handéuns

as well as $10.00 in quarters. When later stopped by police, he managed to get away ﬁ%m them. .

C—‘ :r‘
Moore spoke to David Saad (a parole and probation officer from the Michigan Dep?}ﬂmeﬁt’ ofZ

Corrections) and said that his addiction to cocaine and crack cocaine caused him to cbmmghe m,«r—

" 1=

= —_— D\..

... crime. R. pp.-1648-57.. e e e e R 2
- oy =<

Michelle Crowder testified to a September 1991 incident in South Carolina, in which
Moore robbed her and beat and kicked both her and her boyfriend. Her boyfriend was so badly

_injured that he had to go to the hospital. R. pp. 1658-60. Valerie Wisniewski testified about a

,;ewdence concerning Moore’s South Carolina

DUS thlrd offense (93 GS-42-1805). * 'Hé was’




On August 7, 1997, he was convicted of assault and battery of a high and aggravated nature on

M/s. Sonja Harrison. R. pp. 1665-70.

ITI, ALLEGATIONS

Moore raises the following -allegaiions in the December 31, 2010 Amended AApp'li'(::ét‘idn-f' o

allegations:

9&10. Applicant maintains, as the grounds on which he bases his claims

of unlawful custody, that:

Trial Counsel was ineffective in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the United States
Constitution and federal laws, South Carolina Constitution and

South Carolina state law due to counsel's failure to object. to. the ..
trial court's erroneous limitation on Applicant's right to allocution/

right to address his jury at the end of the penalty phase and/or
make a plea for mercy during his penalty phase closing statement.
Counsel’s failure to object to the trial court's improper admonition
to Applicant deprived Applicant of the fundamentally important
right to seek mercy from his sentencing jury, and prevented review
of this issue on direct appea] State v. Perez, 334 S.C. 563,514

(1994).

Trial Counsel was ineffective in- v1olat10n of the Fifth, Sixth,

" Eighth, and Fourteenth Amendments +t0:the ~United States

Constltutlon and federal laws South Carolma Constltutlon and

returned - by the : )ury " Trial :counse
:n\'mehnnhnrl in ﬂ'\P the of M]ch]ga-

o 8.8 Lug

: w1lhr~g to tesnfy on Apphcants behalf durmg his sentencing

proceeding at trial. Failure to conduct ‘a reasonable’ investigation
into potential avenues of mitigation is conduct falling below what

" is required of trial counsel in a. capital case. Wiggins v. Smith, 539

IO_ ‘ 4
A13 /,?”’

A0 W

193
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‘U.S. 510 (7003) SU lck/cmd v Washmomn 466 U S 668 (1984) -

......



("counsel has a duty to make reasonable investigations or to make
a reasonable decision that makes particular investigations

unnecessary.” Id., 466 U.S. at 691); Eddings v. Oklahoma, 455
U.S. 104 (1982).

Applicant was denied the right to effective assistance of counsel at

both the trial and sentencing phases in violation of the Flﬁh Sixth, e

Eighth, and Fourteenth Amendments of the U.S. Constitution,
federal law, South Carolina State Constitution and South Carolina
law in that trial counsel failed to properly and adequately
investigate and prepare to confront and rebut the State's alleged
physical evidence, and further trial counsel failed to present its own
expert or evidence to rebut or explain such physical evidence and/or
object that ballistics and firearms and serology testimony was
inadmissible in that it failed to meet the mandates of Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and State

.. v. Jones,.273 S.C.. 723 (1979).. Counsels unreasonable omissions .

denied Applicant an opportumty to show to the jury he acted in self-
defense or (sic).

This incident involved a late night shoot out in a convenience store.
Multiple gun shots involving two guns were fired. The defendant
was wounded in the arm and chest and the victim was mortally
wounded. There is undisputed evidence that the victim owned
and/or possessed both guns involved and no evidence the defendant

*’“testlﬁed as to the single bullet havmg killed James MahQney, rather
“than two as opined by the state, and a crime scene analyst, who. .
could have provided testimony concerning the likely origin of
. .bul]ét_s; bullet -fragments, shell c}é.sings,-_'and general ‘crime_scene. -

V/ |
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oo

.George "Gibson, a State-witness had told. detectives immediately .

LR

analysis, there is a reasonable probability that the guilt and/or

penalty phase would have had a different outcome. Strickland v.
Washington, supra.

Applicant was denied due process of law and also denied the right

to effective assistance of counsel-in-violation -of the Fifth, Sixth,. ... ..., .

Eighth and Fourteenth Amendments to the U.S. Constitution, the
South Carolina Constitution and South Carolina law because the
State failed to disclose material evidence to the defense concerning
State's Witness George Gibson. Brady v. Maryland, 373 U.S. 83
(1963). Alternatively, if trial counsel was aware of all of the
information set forth below about George Gibson, then trial counsel
acted unreasonably in not cross-examining Gibson as to his pending
charges and/or investigating the other witnesses at Gibson's home
the night of the incident. Strickland v. Washington, infra.

after the shootings, in 1999, that Applicant came to Gibson's home
and asked him for a ride to the hospital, which Gibson refused to
do. On October 18, 2001, the first day of trial, defense counsel told
the Court that the State now had an additional statement from
Gibson. This new statement had been provided to counsel the
previous week in a summary of supplemental aggravating
circumstances notice, Gibson's new statement said that defendant
robbed and murdered the store clerk in order to buy cocaine, and
that was why Applicant showed up at Gibson's home after the
shooting, -Although other witnesses were at Gibson's residence on
the mght of the 1n01dent at the tlme of Moore s v151t there,. and had

Euéu&C’ilOﬂ"'( 1 Sflfb{mn gnrl wag hrm“ohf tg Qparfanblu-o tn teqnfv at

= 'mformatlon to the'defense about Mr. Gibson, then counsel failed to

adequately invéstigate this maiter. Impeachment evidence related to

a critical witnéss, such as George Gibson, whose testimony formed

- the centerplece/]ynchpm of thé staté's case against Applicant, and

IR whose second statement to ]aw enfowement, given.at the elewenth . L

s
A15 //7/ ~

~4-"-:Assum1ng, arguén'cio that. the ‘State did” provxde the above I

g0 :01 WY |- 9NV 1102
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hour, became their basis for res gestae testimony, that was used to
prove a sketchy, yet overwhelmingly prejudicial, "motive" and
should have been disclosed to defense counsel. George Gibson had
substantial charges for which he faced significant prison time,
which fact, had it been known to the jury, would certainly have cast
- ..-doubt.on-Gibson's. credibility..State. v, Mizzell, 394.S.C, 326.(2002).. .. _
The State's nondisclosure of critical rmpeachment cvidence against
its star witness undermines any confidence that can be had in the
jury's guilt and/or sentencing verdict(s). Brady v. Maryland, supra;
Strickland v, Washington, supra. Alternatively, if trial counsel were
aware of the information, they were ineffective in failing to use it
during cross-examination and for investigation. Strickland v,

e [ 1%

Washington, supra. = = =

2 = Z

e. Applicant was denied due process of law and also denied the right = 95
to effective assistance of counsel in violation of the Fifth, Sixth, oo L Z oo

- Eighth. and Fourteenth. Amendments to the U.S. Constitution, the e = Bol

South Carolina Constitution and South Carolina law because trial ~ <& X QF
counsel failed to pursue their Batson v. Kentucky, 476 U.S. 79 ; @ $F

(1986) claim, despite the fact that Applicant’s jury was exclusively w R 2

white and the state struck the only two African-Americans qualified
to serve as jurors. Applicant is African-American and the alleged
victim, James Mahoney, was Caucasian. The State's decision to
strike the only two qualiﬁed African American jurors on the jury
Counse] raised a Batson challenge, but later abandoned it. (Tr P.
1137). Tnal Counsels fallure to pursue and/or preserve for direct

f law and also denied the-right .
' 1olat10n of the l*rfth Sixth,

to give a Jur» charge on voluntary manslaughter Assuming,
arguendo, that the issue-of: the: trial judge failing to give a voluntary
manslaughter charge was properly preserved, appellate counsel was

" ineffective in failing to raise this issue on direct appeal.- Applicant " -

" -was enutled to.a’ charoe of vo}untary manslauOhter based on the .

o /a3
- A16 /



facts of his case. It is undisputed that Applicant was shot by James
Mahoney and he was shot by a weapon owned by either James
Mahoney or the owner of Nikki’s Convenience Store. James
Mahoney's death was likewise the result of being shot with his own
weapon. The fact that all three firearms collected from the crime

-+-scene in and.near: Nikki's. Convenience..Store -belonged..to, e1ther .. .« ;v vpi s i o

Mahoney or the store owner establishes that: (1) Applicant entered

the store without a firearm and (2) that James Mahoney initiated
what later became a deadly gun fight.

-~ =~
Voluntary manslaughter is a lesser-included offense of murder. =
Voluntary manslaughter is defined as an "unlawful killing of a & & =z
human being in sudden heat of passion upon sufficient legal " C‘? é'ﬂ:
provocation." State v. Cole, 338 S.C. 97 (2000). The only time a o &jgrr;,
voluntary manslaughter charge should not be provided to the jury is == = 285
when there is "no evidence whatsoever tending to reduce murder to = E:C“:

-.voluntary- manslaughter."- State v. Pittman, 373 S.C. 527.(2007)..In ...« S =
Applicant's case, there was ample evidence that Mahoney was - <

killed as a result of a gun battle he initiated with a weapon that did
not belong to Applicant. These facts alone establish sufficient

provocation by Mahoney to entitle Applicant to a charge on
voluntary manslaughter.

Trial counsel's failure to preserve this issue or, alternatively,

on behalf of Apphcant but never: called -as

] nnrpaggqablp der_‘rslop ’r() nnt cnll Mr All( n’

-ihexplicable (and seemingly eleventh hour) dec1s1on to: dlscard the |
' only defense expert is- mamfest Str zcklana v, Washmgron supra.

thfe The prejudlce o Appllcant g‘”

. h.." Applicant was-denied due process of law and also demed the nght _
o '-»“;'to effective assistance of counsel in: lelathn of the Fxfth Slxth

WM =



Eighth and Fourteenth Amendments to the U.S. Constitution, the
South Carolina Constitution and South Carolina law because trial
counsel failed to request a charge on the statutory mitigating
circumstance of provocation by the victim, as set forth in S.C. Code
Section 16-3-20 (c)(b)(8). Failure to request this mitigating
... circumstance -was -both.. deficient .and. prejudicial .to.. Applicant... .. .. .. ...
Counsel argued to the jury that Applicant was also a "victim," so A o
there is no conceivable professionally reasonable basis for not
seeking instruction to the jury that the victim's provocation could be
considered by them as a factor in mitigation of punishment. Without
such an instruction, the jury was left with no guidance to assist them
in taking into consideration the fact that Mahoney shot Applicant,
which was the whole basis of counsel's argument that Applicant
was a victim, too. Trial counsel's failure to request the statutory

S\t
7

|- 90V 1102

mitigator of provocation by the victim was ineffective assistance of (“f
counsel. Strickland v. Washington, supra. :_r

1. Trial Counsel was ineffective in failing to object to the State's - X% o=
request to charge the statutory aggravating circumstance found at 71 & &3
S,C, Code Section 16-3-20(c)(3) because it was not appropriate to L S éﬁ

the facts of Applicant's case. Alternatively, if the trial court
correctly held that S.C. Code Sectionl6-3-20(c)(3) is properly
applied to the facts of Applicant's case, then this code section is
unconstitutional due to its over-breadth, in that it fails to

.. sufficiently narrow the class of offenders who are eligible for a
death sentence.

LA A

LT 20(0)(3 '
BRI device; bomb or other exploswe ype. of weapon is used to: kl]l
péople in a public place. To hold otherwise would violate the basic
... Eighth- Amendment  principle that death penalty statutes must
. sufﬁc1ently narrow the class of death-eligible offenders

15
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Applicant either received ineffective assistance of counsel or S.C
Code Section 16-3-20(c)(3) is unconstitutional. Strickland v.
Washington, supra, Lewis v. Jeffers, 497 U.S. 764,774 (1990).

Additionally, Moore submitted the following allegations, without objection, on January 5

(9/10j). Appellant was denied the right to effective assistance of
appellate counsel as guaranteed by the Sixth and Fourteenth

. ~
Amendments to the United States Constitution during the appellate = =
proceedings when appellate counsel failed to raise on appeal the = =
trial court's error in admitting the testimony of State's witnesses 7, G“’ Sz
George Gibson and Jeanie Smith as res gestac witnesses. These ¢n  — & o
witnesses' testimony should not have been admitted under a res L. 1 Hoo
gestae theory and, as such, the probative value of such testimony o E Q2
... was substantially outweighed by its prejudicial nature. D 2 53
- Y

(9/10k). Appellant was denied the right to effective assistance of )
counsel in violation of the Sixth and Fourteenth Amendments to
the United States Constitution in that trial counsel failed to object

to the admission of testimony by State's witness Jeanie Smith in
that such testimony was inadmissible hearsay.

At the PCR hearing, Moore, through his attorneys, abandoned allegation 10(1). See State v

normallv be hazardous:sto thel ves-of more than one person

’ thus, the trial Judge properlv . o

effects of hmdsy,ht and to evaluate the [challenged] conduct from counsel S perspectwe as



the time.” Id at 689. “A court considering a claim of ineffective assistance must apply a ‘strong

presumption’ that counsel's representation was within the ‘wide range” of reasonable
professional aec tance. Id., at 689, 104 S.Ct. 2052. The challenger's burden is to show ‘that

cnunsel mlaae -evrrnrs so- serious that eounsel vvas not functlonrng as the counsel’ -guaranteed the

defendant by the Sixth Amendment.’ Id., at 687, 104 S.Ct. 2052.” Harrington v. R"cht& 13

=
S.Ct. 770, 787 (2011) (quoting Strickland).® B
7y :
— (@]
The inmate must also demonstrate that he was prejudiced by counselg” def;genﬁ:;&(’__;
eo= o2
performance. Strickland, 466 U.S. at 691. To do so, he must prove “that there is aireaso@ble‘g‘j
l"‘” o —

- probabilitythat, but for counsel’s unprofessional errors, the result. of the proceeding would have,', e
been different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id. at 694. It is insufficient to prove “that the errors had some conceivable effect on

the outcome of the proceeding.” Id at 693. Rather, “[c]ounsel's errors must be ‘so serious as to

" o “Unlrke a later reviewing court, the attoiney observed the relevant proceedmos knew of materials outsrde the
' record, and mteracted with the client, with: 0pposme counsel, and with the judge: It is *all too temptmo to second-
R ouess counsel s assrstance after convrcnon or adverse sentence i Id at’787 (crtanon ommed) o

?%7
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Moore first alleges that trial counsel failed to properly and adequately investigate and
prepare to confront and rebut the State's alleged physical evidence, and that counsel failed to
present its own expert or evidence to rebut or explain this physical evidence. The Court finds that
he hasnot provenelther deﬁment ﬁel'fCA)lTl'l.é»I-lVCé or feshitihg-ﬁréjhéiéé'ij"'z V

The Court in Strickland explained the deference owed counsel’s strategic judgments in

terms of the adequacy of the investigations supporting those judgments:

[S]trategic choices made after thorough investigation of law and facts relevant‘—.::{:;p

[oaed
=
T
s B3
plausible options are virtually unchallengeable; and strategic choices made after \;_: B
less than complete investigation are reasonable precisely to the extent that — S5:m
reasonable professional judgments support the limitations on investigation.;Jn Xz QSG
. other words, counsel has a duty to make reasonable investigations or to makéa & 23
reasonable decision that makes particular investigations unnecessary. In any o 5
ineffectiveness case, a particular decision not to investigate must be direcilly ~ =

assessed for reasonableness in all the circumstances, applying a heavy measure of
deference to counsel's judgments.

Strickland, 466 U.S. at 690-691. See also Wiggins, 539 U.S. at 521-22.

~ .. influenced by the defendant’s own statements or actions.”

-assessing counsel's investigation, the Court “must - conduct.;an

.....

.7 He-also claims that “trial counsel failed to present its own expert or evidence'to rebut or. explain such physical
_evidence and/or object that ballistics and firearms and serology testimony was inadmissible in that it failec_l to meet
" “the mandates of Daubert v. Merrell Dow Pharmaceuticals, Inc.. 509 U.S. 579 (1993) -and State v. Jones, 273 S.C.
- 723 (1979).” However, he-failed to present any evidence in support. of this portion of his allegation and he did not
- address it in-his-proposed Order. Therefore, the Court finds that he has abandoned this allegation, - - o :

A2t T



Based upon the credible evidence before the Court, the Court finds that counsel’s
investigation to “prepare to confront and rebut the State's alleged physical evidence” was
objectivel" reasonab e. Both of Moore’s attorneys had a great deal of expenence in trying major
felony ceses when they 4were-app011med- 1o reeresent hrrn Also Mr Morm who was the lead

attermey, sought and obtained Mr. Kelly’s appointment as second chair because they had a good

= [ i,
- [—1 ::r,

working relationship. Both Mr. Morin and Mr. Kelly met with Moore on numerous&cca@ns"
o

Y
o

(=
Bt
[
[}

' ISR oy

and they had discussed his version of what had occurred. He repeatedly denied tllgg he had &
o —

intended to rob Nikki’s went he entered the store, which was the State’s theory of the’caseﬁut

W00 9¥N

th

~ he:gave conflicting accounts:about whether he used crack that night......,...- .-,

i '}"‘
L0 0l
'\’l.l"l

The Court further finds that Mr. Morin employed the services of a forensic pathologist, a
crime scene expert and a private investigator to assist them in their efforts. Mr. Morin thought
that both were ‘cempetent. He did not see the need for employing another expert and was unsure
that funding .wo_uld .be. approved for such a request. Also, Mr. Kelly has a great deal of

experrence wrth and knowledge of the use of firearms.

F N R R S

brluno statement from Peie Skidmore, the investigator, reflects t : (T
re for 3 5 hours on July 2, 2001 'and hé feviewed the’ case ﬁlc on July‘ ’)3-”4 -001 '

empted 0 locaté Gibson. at Perry Conréctional, lnstltuuon -and at: Krrkland Correctronal
2001,:and discovered:that Gibson.was in the Spananburo County Jarl ‘wamno to be, . .
transported (8) spoke 10: another potential witness; (9) met with Mr. Morin and reviewed the physica):evidence; -
" “and (10) attended ‘trial ‘on’ October 19, 2001, where he again. interviewed Gibson, reviewed his statement: and
- ascertained that Gibson’s “answers-seemed fairly consistent with report.” Counsel had a copy of the report prepared
by Mr. Clevenger, an investigator with the Solicitor’s Office (Applicant’s Ex. 25) in his file. This report was
. prepared shonly aﬁer the crrmes and contams hearsay evidence of some maners 1hat were later determmed to be

“incorrect;”




discovery® revealed that Moore did not have a handgun on him when he entered Nikki’s and that
both the murder weapon (a 45 caliber handgun) and a .44 caliber revolver, originated with the
victim. There were a number of shots fired at the store and a number of shell casings. He had his
éipertsr t-o-: éséisi: him in revieWing the ﬁhySical evidence and deterimining what the physical

evidence indicated as to the relative positions of Moore and Jamie Mahoney anf_L whab ha.g_i

occurred. Mr. Morin did not tell his experts what Moore said had occurred. Alsod\/lr ﬁorm

reviewed the physical evidence with his crime scene expert, Donald Girndt, and he prZSwded-Mn 9;"

LA

‘ ;u- ﬁt‘:(
Girndt with crime scene photographs. Mr. Morin met with both his pathologist and ‘his Fmea S
e @ g4
. . . . LR o —
. scene.expert,.at the same time, to discuss their findings. o -1

A

After counsel’s investigation was concluded, Mr. Morin did not perceive this case as
extremely complex from a factual standpoint, and he ranked it somewhere in the middle of the
cases that he had tried. His theory of defense was to attack the credibility of the State’s witnesses
and attempt to use those witnesses to demonstrate that Moore was in the heat of passion when

the shooting occurred.

e T T P

The Court ﬁnds that Ih

ence f Moore’s guilt was. overwhelming. Terry Hadden,

who survwed the assault posmvel

4deﬁﬁﬁé"’d 'MoOre -as the perpetrator of :thé- crimes. Hadden,




The motive for the crime was clearly robbery. Moore went to George Gibson’s house
before the crime in search of crack cocaine. Gibson told Moore that he would not sell or give
Moore any crack cocaine, unless Moore had some money to purchase it. Moore told Gibson he
was going to work but would be back later. Moore was unemployed at the time and had no way

to get money ]egally.'0

1182

Moore eventually went to the convenience store where the victim workeé? with

-3

r“‘l
contained readily available cash that Moore could steal. Moore entered Nikki’s around BI‘OO 2.

‘x‘_‘;:
P

From the evidence in the record, it is clearly inferable that Moore placed items on the:'coun—ﬁr 8
=

. o Z
-pretending to -be there to purchase these.items,.and then attempted.to steal money from Mahoncay =

1

and the store.!! Moore went behind the counter to the cash register and took the bank bag that

contained over $1,400 in cash, the video-poker money, evidencing his intent when he went into

the store. Moore’s jury heard this information.

s Hadden heard no other argument or dxscussnon When Hadden turned, to see what was- occumng Moore had the
ety victims’ hands in one of his hands and came up with a pistol; :pointed-it-at Hadden and told-him not to move. Moore
»»»»» fired a shot at Hadden. Hadden then heard an exchange of gunfire. . Hadden testified at the trial that he heard James
Mahoney. state “What the hell are you doing?” Hadden heard 1o’ other argument or discussion. When Hadden

‘tirned to_seé what was occurring; Moore had the ‘victims® hiands in-one of his hands and came up with a pistol,

pomted it.at.Hadden and told him not 10 ove. Maore (hen ﬁred a shol at- Hadden Hadden thereaﬁer heard an . )

exchanoeofounfre aShepretended tobedead o S
A24 ’//J/



The Court finds that as the victim lay helpless on the floor behind the counter, Moore,
who had been seriously shot in the arm by the victim in self-defense, stole the bank bag from
behind the counter. While doing so, he bled onto the victim’s clothing. This required Moore to

go béhihd --tHe counter of the -st.o.re-. " Moore le.fl Nikki’s only after stéaling the money-bag

~

=z =

containing the $1,400 in cash and not before doing so. -
Moore fled the crime-scene leaving a trail of his own DNA out of the store and infe th

- =

parking-lot. Moore bled profusely down the side of his truck as he drove away from%ghe s&gne. “é
P — -t

Instead of turning right out of the parking lot of the convenience store and driving }ust a&w =

-0, -

~short-blocks.to Spartanburg Regional Hospital and receiving emergency treatment for his serious
gunshot wound, Moore drove approximately six miles in the opposite direction. Moore did not
drive to the hospital or even to his own home, but directly to George Gibson’s house. This was

the same house where he had earlier tried to p'urchase crack. Only now, Moore had over $1,400

. in cash with which to purchase it.

enti_ré record i_n this, ‘Case.‘ -

p

~A25,



George Gibson has no medical training whatsoever. The credible evidence shows that

Gibson is a crack cocaine dealer or one who facilitates crack cocaine sales. Further, the

testimony at PCR established that when one exits Nikki’s convenience store, Spértanburg
Regional Hospital is visible to one’s right. just a few blocks from Nikki’s.

Although Moore was

- . . . . - e ~
seriously wounded, he went in the opposite direction of the hospital, travelling over sfx mifs ta;:

. . ' . . . Co
Gibson’s house. As previously stated, the evidence of Moore’s guilt was overwhelmm'g

9Ny |

|
o —
Moore alleges that counsel was ineffective for not retaining and calling ﬁhelr ow.

_.pathologist to rebut the State’s.evidence presented at.trial.-and in.the sentencing phase. «Howé?er =

:-—“‘ e

-’ -
as discussed, the record shows trial counsel retained a forensic pathologist to review the evidence

in the case. Specifically, counsel retained Dr. Susan McMahon, a forensic pathologist from

MUSC in Columbia, S.C. Counsel met with Dr. McMahon and his crime scene expert before

A% /’?



to present her to testify to facts that would have incriminated Moore and was inconsistent with
his version of the shooting. E.g., Pruett v. Thompson, 996 F.2d 1560, 1574 (4™ Cir. 1993)
(counsel was entitled to rely on the information he obtained from his retained experts and not
secénd-guess fhis infdrﬁation jdst Abecéus-e‘ the‘ experts hé had retained and had evalidted
petitioner rendered an unfavorable or less than desirable opinion); Hendricks v. Calderon, 70
F.3d 1032, 1038 (9th Cir. 1995) (“If an attorney has the burden of reviewing the trust—*vrifonl%ess“’f -

of a qualified expert's conclusion before the attorney is entitled to make decisions ba§ed O%h &

L ) lA..
conclusion, the role of the expert becomes superfluous”); Murtishaw v. Woodford, 255 . F3d1226,§22:

‘..

W
J
(

- 947 (9‘-”"1.C-i»r.._.2001.)-(counsel is entitled to rely on the expert(s).consulted). - .. . «'—5
el -
In an attempt to meet his burden of proving that he was prejudiced by counsel’s failure to

present a pathologist at trial, Moore alleges that Dr. Sandra Conradi, the forensic pathologist his

collateral attorneys retained and had testify. at the PCR hearing, could have rebutted the findings

' COHSUIUUO]’] does not entule a cr1mmal defendant to the effective assistance of an. expert’

/%

| j-A27 | ”’



witness). More importantly, Moore’s own expert, Dr. Conradi, further incriminated and damned
applicant Moore by her own testimony at PCR.

Moore testified at the P\,R hearing that the victim fired first and shot him in the arm with
tho .44 pistol 'after Moore took the .45 pistoi awa); from the-;viotir-r.l.: Moofe oléimod tﬂét He

retreated to a door frame approximately six feet way located directly in front of the counter and

_s_'c\:’

returned fire from this location with the 45, He then fired no more shots. Moore thercaﬁel;_wen‘

around an entrance door, which led to the area behind the counter, to see if ] \/[ahonez was deadag,ﬂ:;

— -3 ""., T
This entrance door, which is different from the door frame from which Moore testlfged h@re(ﬁj

pous [=) ’:;

. . . . . . N T C';w;

“all"of his-shots; leads to the-area-behind the:counter, i.e:thekitchen:area: -« v - el @ rtm, o e o
- - ’

It is clear from Moore’s testimony at PCR that he allegedly shot Mahoney with one of the
bullets he fired from the door frame approximately six feet away and directly in front of the store
counter. According 'to Moore he saw the victim lying on the floor, wounded, after he went
through the door-way leading to the area behind the counter. Moore claimed that he then saw the
money bag and, as an after-thought he decided to take. the money bag from behind the counter

' despite his own serlous wound;

~test1mony 1s that it would demonstrate 1hat Mome was not gomo behmd the counter to see if -

A'—2“,8";" '_ // |



Mahoney was dead. He was going behind the counter to murder Mahoney and to steal the store’s
money.
If Dr. Conradi’s opinion in this regard is accepted, and the Court accepts it as credible,
theﬁ Moore’s testimony regarding how tﬁe shooting eccurred 1S sifnply 'ﬁot credible givei the |
- =8

physical evidence. More importantly, Dr. Conradi’s testimony agrees with trial counsa‘l_’s e"gpert”“'

S
:_ BAEEE

this case occurred when Moore and the victim were both in the area behind the counterian 1§the08‘_‘"
o

G")
pathologist and trial counsel’s forensic expert that the fatal shooting of the decease& v1ctlm in

(:A’,
=~
o =
~t —

kitchen area.

AATHES

- The-Court finds that.if; trial counsel had called Dr..Conradi to the stand, this damaging. ===

testimony would have been elicited on cross-examination by the State, as it was by the Attorney
General at PCR. It would have been devastating to Moore’s guilt phase defense and to his

mitigation presentation during the sentencing phase. Therefore, Moore camnot show any

Although Belmontes involved.an assessment of prejudlce in the sentencmo phase of a capltal tn_a!_ the Coun»
‘makes clear that an assessment of prejudice under Srrickland requires a reviewing court “to consider all the relevant
evidence 'that the_jury would have had before it if [counsel] had pmsued the different path” not just ‘the positive

- information that ceunsel could ‘have presented through the- w1tness(e<) but-aisc the damaomo evndence ﬁom the’ o

g prosecunon' “that almost certamly wou]d have come in wnth it>d.

/%
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Second, the record shows that trial counsel did retain its own crime-scene expert to
review the crime-scene photographs and the evidence recovered by law enforcement. The record
shows trial counsel met with this expert, Donald Girndt, prior to trial to discuss his findings. Mr.

Girndt, who was present with counsel when Dr. McMahon stated her 'f;lhdi'hgs, agreed with Dr.

— ~> :
Y = 7

McMahon that the evidence indicated that Moore shot the victim while both he and_the va€tim:-
o =

were in the area behind the store’s counter. This Court finds that it was objectively rreasonablen:

[

trial strategy for trial counsel not to call Mr. Girndt to testify to evidence that would have fu;!th

- ... »ground must be dismissed with prejudice.": . ., e e e
Moore also alleges that trial counsel were ineffective in failing to properly cross-examine
the State’s crime-scene technician, Paul Dorman. The Court disagrees. Moore repeatedly

referred to the crime-scene technician as “the State’s expert” during the PCR merit’s hearing.

This is a misnomer. Mr. Dorman was not the State’s expert at trial or at PCR. Mr. Dorman was

: evxdence found at the scene He is not an expert in crime scene- reconstluctlon of ballistics, and

/ %ﬁ

I
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Moore did not qualify him as such at the PCR merit’s hearing. (He was qualified at PCR only as

an expert in crime-scene processing). Further, Mr. Dorman, admitted at PCR that a firearms

alified to testify how or why one of the fired shell casings ended up behind

S_.

expert was more qua

the counter on the floor.

The record shows the f rearms experl did so tesnfy at trxa] The

Z

.}:\
forensic firearms examiner testified at trial that there were a myriad of ways in whiéE th

-—r-~.

shell casing found behind the counter could have ended up behind the counter. R. pp. C14]9 0.

red—"

aﬂ&nn

D‘dﬂ{“‘l‘

14002 4

=

-

This Court listened to Mr. Dorman’s, PCR testimony and finds that his testlm(my mﬁu
S
=
specific issue, i.e. how the shell casing ended up behind the counter, is not credible. The re&rd =

NﬂOO

+-shows that Moore struggled with-the victim and items were knocked.over on.the counter. There . |
are a myriad of ways that the shell casing could have ended up behind the counter and in the
location it was found. The shell casing could have landed on the counter and been knocked to
the floor by either Moore or Mahoney, or the shell casing could have simply bounced off the

counter and rolled onto the floor behind the counter.

Additionally, depending on the. posmon of the gun at the time it was fired by Moore, the

shell casmg could have la‘lded .on; th o f

00 behlnd the counter. ThlS was in essence Ihe

tral; a'ndAthls Court finds that the ballistics experts



~:-evidence.in accordance with the rules of evidence). .

casings depending on the angle the gun was held when fired. Mr. Dorman’s testimony on this
issue is thus speculative. The Court finds that trial counsel was not ineffective in failing to cross-
examine him on his personal opinion regarding how the shell casing could have ended up on the

floor behind the counter because this was outside of his expertise and, by his own admi;ssion,gthe‘-‘
S < O,

firearms examiner was person qualified to testify to such matters. Therefore, Moore h%fail@ to
RS lep]

= .
. . ey . . ~n X ! % e

show deficient performance or prejudice in this regard. Bannister v. State, 333 S.C{ﬁ98,-§09c§};{j
- pon ) v

= »> OO
S.E.2d 807 (1998) (state’s failure to object to hearsay testimony as to what another%{vitné&’s o&

~ 2 23

testimony might have been does not relieve applicant of the burden of producing é?lmis&le :_Z
Fven if this testimony could have been admitted, this Court finds that Moore has failed to

show prejudice. . Strickland. Given that (1) there are several other factors that could have

contributed to or caused the shell casing to have ended up on the floor behind the counter; (2)

Dorman’s admission that the firearms examiner was qualified person to explain how the shell

.the..counter; .(4).

ming evidénce of Mo

i : BBy this 'ti}ne, he_had taken the ..45-caliber seini-z‘xhtpmatié-_ﬁom the victim, whi(’:h would explain how one fired
""" shiell casing ended up béhind the counter, i.e.. hé was behind the counter when he fataily shot the victim. = .= =

B ﬂ/@@/ R



In his Ground 10(d), Moore maintains that the State violated Brady v. Maryland, 373
U.S. 83 (1963) by failing to disclose material evidence to the defense concerning prosecution
witness George Gibson. Alternatively, he asserts that trial counsel were ineffective if they had
bﬁt did' not i“mpeach,Gibsc;n with thé informatioﬁ at issue. Moredver, he alleges that counsel were

ineffective because other witnesses were at Gibson's residence on the night of the murdeEvhen

hou o =
Moore went there, and these witnesses had spoken to law enforcement. Howevég, “d%ensé—“‘;

™ L Bas

ol

counsel was either unaware of these other witnesses, which the state failed to nage of tak&w’:)f*‘
P OD“

statements from, or had not been able to locate or interview them before trial.” For the‘follc@mggf:

- o o

- reasons, the Court finds that Moore:has. not established a Brady.violation or. that,}..qof’ﬁns.e‘l;ﬁ{asf___ L

ineffective as urged by Moore.

1. Gibson’s statements.

First, Moore claims that the State did not disclose that Gibson had given two statements




know, but apparently they have, because the summarnes that they have given me had in it
information that I hadn't previously received.” R. pp. 1149-54. As discussed in Ground 10(j),
infra, he unsuccessfully argued that this evidence should be suppressed.

| On direct examination, the Stéte established thét Gibsén had given a statement to the
police on September the 16, 1999 in which Gibson did not mention Moore’s September 15" visit
to Gibson’s house because Gibson “was just scared to get involved.” R. pp. 1251-52. Trial

counsel Morin thereafter cross-examined Gibson. R. pp. 1254-59.

— ™~
i
: : . : b=
In pertinent part, counsel established the following: = =
rr
{
~.:Q..:+ -~Now;, the night that.this happened you went.down to the police statigh, —
is that nght’7 = =
. =
. O
A That morning, yes, after, you know. -
- -
Q You gave a statement to the pdlice.
A Yes.
Q Didn't say al-lyt'hin-g' about the drugs, did you? If you need to see a copy

A I sald wanted me: to get somethmo for him.

A34. |
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A That is why.
Q So there wasn't any reason for you to leave that part out then, was there?

A At the time I wasn't thinking about it like that, because . . . this man was
bleeding. | was concerned about it. | wasn't thinking about 1t likethat. .. . ... . .. ... . .

Q Well, yeah. I understand.

A Okay.

Q Now, this part that you now say that you remember that's not in your
statement about the drugs, when did you first tell police or the solicitors
about that?

A About - -

Q... About. this-drugs.and . him wanting to get.it..on.the credit and that kind o,f
stuff. Do you remember when you first told them about that? - 8.
- =
A A month ago. < =
~ i
Q A month ago? =
po § CJ(‘;(“'
i
A September, I guess. S~ —gx
......... -

Q Two years after this happened is ‘that rlght? S

A

Q

IR Y P
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Q About the case itself, when you talked to somebody about your statement
or your - -

A About three days later. The investigator and the solicitor stopped by
wrisess woooo ..o - and.asked.me, .you. know, and, about three or four days, later, about
two or three days later, I think. In fact, it wasn't long. That was -- you

know, it was just a brief statement, a brief moment, you know, stopped by.
And then this time. That's it.

Q So when was the next time after that you talked to anybody else ali:ig:)tut
that case? e

A The 25th of December, of September rathér. g_:

Q When you came and talked to the solicitor? ?r:

- - A YeSSIrThat's Whenl-- yes e e e -,

Q And the time that you are talking about happened two or three days
afterward, was we any of those three solicitors that was - -

A Sir?

L Q Was any of us one of those sohcxtors that came and talked to you two or three

days afterwards?

Sohcltor S Ofﬁce sever*—*l davs after the offense

. Mr. Gowdy called it a crack house in his own closmg When it he]ps him, it's a
~ crack house. But the fact. of the matter is he never said anythmg 1o any pohce .
about or authormes about any drugs bemo mentloned : =

~-';_'_A3.6 /j?



Mr. Barnette asked him after 1 sat down did you ever talk to anybody after the
police, and he said, oh, yes. Somebody from the solicitor's office, an investigatar,
came out there and talked to me about three days later. He didn't say one single

thing about any drugs being mentioned. But he did remember it three weeks &go
e one e sswhen-he-met with themr again.:

R I T R T TN ST SO, r—_

ng ) 2 ’
A0 W
R

[t

e

: o
What changed? Well, 18 months ago he got a charge for trafficking cragk.

Eighteen months ago. And has anything happened to that? No. That case is st

pending. But, by the way, I just remember that before Mr. Moore said he neecfed
help, he wanted to talk about the crack.

poog

#n03 0Y

LO <0 Wi \- 9y 1102
1800

Al

R. p. 1565, 1. 2-19.

Mr. Morin then showed jurors a photograph taken from Gibson's house and showing his
view- of the roadway- from-that:loeation; - which had been introduced as. State’s .Ex. 23. Mornn
urged jurors that this photograph refuted Gibson’s testimony that he looked out in the street and
saw Moore laying on the ground because the photograph plainly demonstrated that Gibson’s
vision at 3:00 a.m. would have been obstructed by large bushes. Mr. Morin argued that Gibson

is not telling.the truth. He doesn't want to be involved. He doesn't want to be involved. He has

got a pendmg dr

: harge as it 1s.” R. pp. 1565-66.

GleOTl Mr Morm Susan Poner Esqmre and Mr Mabry test:ﬁed at the PCR hearmo on

,é//



along with Solicitor Gossett and the Office’s investigator, Rusty Clevenger, because this was a

death penalty case and Gibson was a potential witness. A policeman met them there.

=
~ Gibson was not connected to the armed robbery or murder, but he later ptrbv id&d a..
. : T T ) C: o
=
motive: Moore S desnre for c1ack cocaine, Whlch was consxstent W1th the emergeﬁcy oomz; %
nurse’s testimony. Mr. Mabry’s instinct was that Gibson had not been truthful in his stat ment. 3 oy
E = ot
- O
Mr. Mabry spoke to a family member of Gibson and then to Gibson. He commumcate&’t =
- 2z

Gibson that he did not believe Gibson’s statement. However, Gibson told Mr. Mabry the same

story that he had told police on the night of the murder, i.e., that Moore had come and asked
++Gibson:to. take him to-the. hospital.. Mr.. Mabry.did not tell Mr, Morin about this conversation = -

before he left the Solicitor’s Office on January 10, 2001and he was not called to testify at trial.”*

Mr. Mabry did not recall if he took notes of this conversation. If he did, then they would

have been on his computer or in the Solicitor’s file."” He did not have any further involvement in

g He also met with the vietim’s famnly and he may have spoken to Terry Hadden

., .--" The computex was erased fo]lowmo the elecuon and befoxe he Ieft the Sohcntor s Oche in Januar\/ 200]

A8



him about what the “something” was that Moore wanted Gibson to get for him=:On @xos

cvi . .-AGibson’s.recollection of. his. criminal history at the time of the offense was somewhat . ..

From September 16, 1999 until October 2001, he told officers that Moore had come to

his residence asking for help. He told Solicitor Gowdy that crack was involved in Moore’s visits

——

. "o ~S P
to his residence on September 15-16, 1999, because Solicitor Gowdy ‘was the first pﬁson_% ask:

oh Xze

o~ I

examination, Gibson corroborated his trial testimony about Moore’s efforts to getrerack, fro
[ x

him on credit on September 15, 1999, Moore’s statement that Moore was going to “@rk”@ the =
Lo D

1 OVirTy
2

iy

)40
SERE

na
f10

= =
night of the 15" and Moore’s activities with him on the morning of September 16™.' Gibson

admitted that his recollection of these events was better at the time of Moore’s 2001 trial.

limited and confusing, and he denied his guilt of several charges for which he was convicted.
However, he recalled the March 2000 trafficking charge, as well as his arrest on July 22, 2001,

for charges of possession of crack, DUS and failure to stop. He admitted that he was incarcerated

16 Before this Court, Moore admitted that he had lost his.job before:September. 16, 1999. He also testified that he had
met Gibson before the crimes, that he knew that Gibson was involved in crack and that someone could 'get crack
from Gibson, but he denied that he went to Gibson’s to buy crack 'on the 15™: Also, he claimed that he had gone to

Gibson’s on the 16" to seek medical attention because he knew that Gibson wbuld_.bg ay_vake..Aé'poted above, the

' - Court does not find his testimony credible. -




had taken. a statement from Gibson but he acknowledged that the prosecution had elicited

evidence of this statement on re-direct examination of Gibson. See R. p. 1261.

..‘L

Also he would not have done anyth ng with that statement if he had known thatr\g was

given to Mr Mabry He further testlﬁed that the June 15 2001 un51gned m&mo

investigator from the Solicitor’s Office, Applicant’s Ex. 27, would not have been rshared_.wn‘;l,_

C’\.‘-. ;

him. Still, he thought that it would have been helpful to know that Gibson had been conéi'sterrt S

with his account of the events in the past. Although counsel could not recall many dgiailsgbo@
Gibson’s record at the time of the PCR hearing, the State had provided him with a “rap” sheet for
CGIDSOML i e e e e e T e e e e e

Also, the bill from the defense investigator, Mr. Skidmore, reflects that Mr. Skidmore
attempted to locate Gibson at Perry Correctional Institution and at Kirkland Correctional

Insﬁtution on October 12, 2001. On that date, it was discovered that Gibson was in the

-was-impona'nt. ,I_nstead; he thought that the. pending trafﬁckmg charge. was unportant beﬁcaus(e'*

/‘p

Y/ .
2, cE
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even if jurors did not fully understand the statutory definition of this offense, he thought that they

would understand that it was a serious offense. Further, he had impeached Gibson with evidence_

-—

-

in the Seventh Circuit Solicitor’s Office.!” The Court finds that her testimony is credible and
based upon her testimony finds that Gibson’s March 2000 trafficking charge was assigned to her

. --to: prosecute Ultimately, -she. dismissed it because. two officers. involved in the case.were.no. ...
longer empleyed by the Spartanburg Police Department. One of these witnesses, who was
necessary to establish chain of custody, had moved to Texas and did not want to come back for

the trial. If this had been treated as a second offense trafficking, he would have been looking at

v -She is currently General Counse] for SLED ........
18 Respondent’s Ex. 23 further reﬂects Gibson’s post trial arrest for possessnon wnh intent 10 distribute (PWID)

" crack on December. 15, 2003: Gibson’ entered a plea fo_distribuiion,.in connection his charge, on Nov ember .>0 :
’7005 The: Court notes this charoe onlv because n mdlcales lhat Gibson is.a crack dealer. . e

38 /’//?%
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“A Brady violation occurs when the government fails to disclose evidence materially
favorable to the accused.” Youngblood v. West Virginia, 547 U.S. 867, 869 (2006). Evidence is
favorable if it is either exculpatory or impeaching. See, e.g., Strickler v. Greene, 527 U.S. 263,

281-82 (1999). Evidence is material if “there is a reasonable probability that, had iﬁ—"e: evEnce.
=

=
been disclosed to the defense, the result of the proceeding would have beeng dlffé?ént

f‘ —

o
Youngblood, 547 U.S. at 870 (internal quotation marks omitted); Strickler, 527 U.S. a{ 281-_5(, thénﬁr

< = O

_.. GC..“

term ‘Brady violation’ is sometimes used to refer to any breach of the broad ob_hgatlgl &=
-, les) _(

disclose exculpatory evidence;” however, “strictly speaking, there is never a real ‘Brady
... violation’. unless the non-disclosure.was. §o-serious that-there .is a reasonable probability that.the. ... ... . .

(13

suppressed evidence would have produced a different verdict™). A *“‘showing of materiality does
not require demonstration by a preponderance of the evidence that disclosure of the suppressed
evidence would have resulted ultimately in the defendant's acquittal,” Youngblood, 547 U.S. at

870 (quoting Kyles v. Whitley, 514 U.S. 419, 434 (1995)), but only a “’showing that the

favorable evidence could reasonab]y be taken to put the whole case in such a different light as to

3 prosecutlon' (3) was suppreSséd by the «+ -7 - P



gave a written statement that day. He did not mention Moore’s visit to his house to try and get
crack on September 15™ in this statement. He also claimed that Moore came to his house on the

morming of the 16™ to get Gibson to take Moore to the hospital and again did not menﬁ%n c%:k.

& =
G]bson thereafter gave a statement to Mr. Mabry seve1al days latex that wafgﬁonmtent
|

——(‘:I'
with the September 16" statement. He subsequently was brought to the Sollcltbl s Ofﬁceu T
( E = erL—
roughly a month before trial, and he gave the statement to Solicitor Gowdy in which hé.?irsf__j'f?:
e - :

N oo R
- 0. <
disclosed that Moore had been to his house on the night of the 15™ looking for crack, and that

Moore’s reason for returning to Gibson’s residence immediately after the murder and armed
.. Tobbery was to purchase crack. ..
The Court finds that the substance of this second statement was disclosed to the defense,

but not that the second statement was given to Mr. Mabry, since it was elicited by the State and

heard by Moore’s jury at trial. The Court finds that it is unclear whether or not Applicant’s Ex.

27 reflects that Gibson gave yet another consistent statement because that document is not signed

......

w0 Z
A4z 7



Therefore, evidence of these other statements was available to counsel through means

other than the State’s disclosure of them. “[Wlhere the exculpatory information is not only

available to the defendant but also lies in a source where a reasonable defendant g:éould%lav-e:'-
Iooked, a defendant is not entitled to the benefit of the Brdd);.:aoctfine United State(; v Vf?sor;:...v ;f-_
ol = St
901 F.2d 378, 381 (4" Cir. 1990) (Government did not have obligation to dlsclose~a11?d1;:;r3
exculpatory testimony of witness whom defendant was free to question and would nal;urallyiav: :::
- B =

interviewed in preparation for trial); see also United States v. Hicks, 848 F.2d 1, 4 (1* Cir.1988)
(Government need not disclose details of a witness' grand jury testimony when defendant is

. .aware of the grand jury.witness and has access to interview that witness and have, the witness ...
testify at trial); United States v. Grossman, 843 F.2d 78, 85 (2™ Cir.1988) (concluding that no
Brady violation occurred when defendant “ ‘knew or should have known the essential facts
permitting him to take advantage of any exculpatory information’ ™).19

More 1mportant]y, in light of the entire record, Agurs, 427 U.S. at 112, the Court finds

about -other statements GJbson had onven and his cnmmal hlstoxy that could be used for lmpeachmem |n thls_

’ mter\/lew s



Further, one of the two allegedly undisclosed statements was, in fact, disclosed to the defense:
his statement to Mr. Mabry several days after the murder. The fact that there was no disclosure
that this statement was made to Mr. Mabry is not important to whether the prosecution 'violated

Loed
-»\ c

Bl ady, since the statement’s existence was brought out at trial and counsel was ab}E to"*ﬁ“

- 0" oo
effectively use it for impeachment purposes, as demonstrated. See State v. Kenner l)lg~ 311S. ::g F\’E
i ‘;‘5—,—,!_‘__5
442, 453, 503 S.E.2d 214, 220 (Ct. App.1998); Sheppard v. State, 357 S.C. 646, 660, 594 @ 258°
Lo LN
=

462, 470 (2004) (finding no Brady violation when defense counsel was ngeh wmu:ssp
statements in time for cross-examination, and, thus, there was not a reasonable probability the
~-outcome.of the trial would have been.different had the statements been disclosed prior to trial).
Additionally, there was overwhelming evidence establishing that Moore was guilty of

murder, assault with intent to kill (AWIK), armed robbery and possession of a firearm during the

commission of a violent crime as noted from the facts presented in a previous section. Any

why the wnness is less than rehable )

S0 Indeéd, Mc)‘ore doe_s hdt;chal_lengc idéntity, in PCRE.:‘ o




Further, the Court rejects Moore’s alternative argument that counsel’s cross-examination
and impeachment of Gibson was ineffective because the existence of the June 2001 statement

was not presented to the jury. The Court finds that counsel’s performance was not defj _CJent,and ,

—a

thal counsel’s chosen manner for impeaching Gibson was objectively reasonalif@ u@er

-
| 3R]

Strickland. “[D]ecisions whether to engage in cross-examination and if so to what extent and-in ‘

what manner, are . . . strategic in nature” and will not support an ineffective assnstancb clalﬁ”
United States v. Nersesian, 824 F.2d 1294, 3121 (2"d Cir. 1987); see also Hunt v. Nuth—57 F?od

1327, 1333 (4™ Cir.1995) (refusing to indulge in a "grading of the quality of counsel's cross-

.. examination”); Sallie v. North Carolina, 587 F.2d 636, 640 (4™.Cir. 1978). .« v —ove e oo e

“In hindsight, there are few, if any, cross-examinations that could not be improved upon.

If that were the standard of constitutional effectiveness, few would be the counsel whose

performance would pass muster.” Willis v. United States, 87 F.3d 1004, 1006 (8" Cir. 1996).

' ‘U.S. at 689.




More importantly, the Court finds that he cannot show any prejudice resulting from
counsel’s alleged errors because, for the same reasons that he has not established materiality

under B; ady he cannot prove that ¢ [ ]ounse] S errors [were] SO serious as to deprlve-{smmﬁ)f a

Afalr tr1a1 a tnal whose result is rehable 7 chhfer 131 S. Ct at. 787 (quotmg Strzckland“466% S.

|-

l:ft.
at 687).%" r

2. Gibson’s pending charges.

80 :0l WY

Moore further alleges that the State failed to disclose that Gibson “was incarcerated at
Allendale Correctional Institution and was brought to Spartanburg to testify at the solicitor's
- direction-Defense counsel was:never-told that Mr. Gibson:was-also-out-on-bond. for a July.2001.. ...
possession of crack arrest, although the State had informed counsel of Gibson's 2000 trafficking
in crack charge that was still pending at the time of Moore’s trial.” The Court finds that there is
no Brady violation and that Moo.re has alternatively failed to establish either deficient

.. ..., performance or prejudice under Strickland.

: Inmally, the Court finds that there was no violation of Brady because the prosecution had

rov1ded counsel thh a rap sheet for beson Ihat ac«,ulately reﬂ' ted GleOI’l s then- pendmg

-:cheirges. See Ke'nne'rly

supra Sheppard v,

* Un ll\e thls Coun s ana]y51s for alleged Brady v1olauons see: Kyles sup; it | .not. abgregate anv of ;
-Moore’s ineffectiveness claims and perform a “cumulativée prejudice” analysis because every ineffective assistance . .
‘Elaim miist bé analyzed individually. Whilé it is”perfectly logical to- consider- the -cumulative -effect of failing to
,,,,, - disclose-evidence under Brady, since the determination to be made is whether non-disclosure of evidence deprived
the defendant of due process, id, 514 U.S. 419 (1985), the Court finds that the same is not true when focusing upon -
I whether tfial counsel rendered ineffective assistance of counsel. Moreover, ‘the Court finds that alleged errors, which
. .-are not unconstitutional individually; s1mp1y cannot be added toaether to create a constitutional v1olat10n See Fnhel

v Angelone 163. F.ad 8:5 852-53 (4‘h Cir. 1998) United States v. szewau 70F3d 911, 917 18 (8“‘ Cir. 1994)

v



about all of Gibson’s pending charges. See Wilson, 901 F.2d at 381; see also Hicks, 848 F.2d at

4. Contra Riddle, 369 S.C. at 44, 631 S.E.2d at 73. =]

H W

740

More 1mportantlv, in light of the entire record, Agurs, 427 U.S. at 112, the Ctmrt ﬁa-%ds

I
that there cannot be a Brady violation because Moore has failed to demonstrate the maté\”r_fialit&bf

)\1'."‘003 QU e
3009 4o
ram

o =
the suppressed evidence. See Youngblood, 547 U. S. at 870; Kyles, 514 U.S. at 435 Ag@)

LN

Gibson was a collateral witness, rather than an eyewitness such as in Riddle. Also, his credxblfoy
was thoroughly assailed by defense counsel, through cross-examination and closing argument.

Further, counsel utilized the pending trafficking charge to impeach Gibson. His credibility was

1

.-.thoroughly. impeached. . . .

Thus, he cannot show materiality for any supposed non-disclosure. Additionally, as noted
earlier, there was overwhelming evidence establishing that Moore was guilty of murder, assault

with intent to kill (AWIK), armed robbery and possession of a firearm during the commission of

a violent crlme

/” ///



cross-examine and thoroughly impeach Mr. Gibson - just not in the manner that Moore alxlgi hlS

—_-.\

collateral attorneys suggest that he should have. This does not show deficient perfomgnce :tmder? '
G’)
) .
Strickland because “[t]here are countless ways to provide effective assistance in any gtven_hase

. ¢ ,:)‘T"{’Té
S R o . Coe . T GICT
Even the best criminal defense attomeys would not defend a particular client in the same a_';_ay."gg‘"
N - =
Strickland, 466 U.S. at 689. g =

More importantly, the Court finds that he cannot show any prejudice resulting from
counsel’s alleged errors because, for the same reasons that he has not established materiality
under Brady, he cannot prove that “[c]ounsel's errors [were] ‘so serious as to deprive [him] of a
. fair trial, a trial whose result is,reliable.”” Richter, 131 S.Ct. at 787 (quoting Strickland, 466.U.S. . .
at 687).

3. Counsel’s failure to present other witnesses who were at Gibson’s residence
on September 15-16, 1999.

The Court likewise rejects Moore’s claim that counsel was ineffective in failing to

of the serious ounshot wound to :h15,a1m :

The Court finds that the reasonableness of counse] s performance on this alleoatlon

o -dovetaxls mto the reasons fm the Coun ﬁndmo that Moore cannot show pre]udlce on thls clalm o

A4 7%



The only witness that Moore presented in support of this allegation was Wilbert Casey. Casey

testified that he is Gibson’s friend and that he was present at Gibson’s residence on September

16, 1999. Moore, who had been shot, came there and someone told him that he neeé" d to;go to o
the hospltal Four or ﬁve peop]e were there at the time.

Casey onlv saw Moore once that evening. Further, he admitted that he was thOh gtthe—n;‘ =
= o<

28

time and did not remember a lot. However, he stated that he had known Gibson for roﬁ%hly:—:
S

-

—'-': ® <
twenty-five years; and he confirmed both that Gibson sold crack and that Gibson’s residence was

a gathering place to smoke crack. He further corroborated that Moore had asked for Gibson on

¥

.his.visit to Gibson’s house.. He.did not overhéar any. conversation between Moore and Gibson -«
and his only knowledge of the conversation was based upon what Gibson told him.
There is no prejudice from counsel’s failure to present Casey’s testimony, which is

cumulative to and would have corroborated Gibson’s trial testimony. It was not trial counsel’s

. the physmal evidence cxrcumstantxally conoboxatmg 1t Moore cannot prove -a reasonable

A50



probability of a different result but for counsel’s failure to present Casey. See Strickland, 466

U.S. at 694. See also Richter, 131 S.Ct. at 787

GROUND 10(c)

v 1102

R DH R2
AL LMNOD DYNEIV. i
LEN0J :

-

Moore alleges that counsel were meffecnve because trlaJ counsel failed to put‘sue tﬁéxr

c

f"‘ A nk
Batson v. Kentucky, 476 U.S. 79 (1986) claim, where Moore’s jury was exclusively w_hlte Zhe -
No=
State struck the only two African-Americans qualxﬁed to serve as jurors; and the State? s fac@y

race-neutral reasons for striking the two African-American jurors were allegedly pretext. The
Court finds that this claim lacks merit.

-In thecourse of jury selection, the State struck. white jurors Joyce.Smythe (#.251);.Debra.. .- ..
Perkins (# 213), Charles Kent (# 145) and alternate Edward Huffman (# 132). It struck African-.
American jurors Joyce Morrow (# 191) and Douglas Alexander (# 2). R. pp. 1134; 1765.2

Following jury selection, trial counsel Morin made a Batson motion, noting that the State

- The Jury selecnon sheet 1eﬂpcfs that the State f'rst struck’ _]UI‘OT Sm)the It then :rruck Jurorc Morro“ Alexander o
Perkms Kem and a]temate)uror Huffman in that order R. p 1765 ' . - :

| -/?\‘51 Y



to be switched to another term, and “only when she was confronted with the fact that she would
miss her vacation did she opt to stay.” He indicated that the State only wanted petit jurors who

wanted to serve. The principle reason for striking her, however was “the wit}ﬂi’o]diﬁ of;'-';

alias did we begin to get any truthful responses.” R. p. 1135, 1. 22-p. 1136, 1. 10. F‘

™ OOc

: = a2
The State struck juror Alexander because the Seventh Circuit Sollcltgrs @ice—::o
T e 4

prosecuted Mr. Alexander’s son for murder. In fact, Solicitor Gowdy ‘s recollection was that Mr.*

Alexander was the only juror who had a child incarcerated for murder This is the same reason

. that .the: State. struck Mr. Huffman,.a white alternate juror,.who likewise had a close family .= =

member prosecuted for murder. Solicitor Gowdy explained that “Mr. Moore is also somebody's
son. And we did not want a juror who had recently had a son sent to prison . . . for the charge of

murder.” Although this was the primary reason for striking him, Solicitor Gowdy stated that his

the onlyjuror:who,:mi_sunderstood that question. R. p. 1136, 1 11-p. 1137,L. 7.

' Mr Morm and Mr KeHy, it's my undelstandmg that you have accepted those . -
" reasons. 1 do'find, by the way, that they are race neutral reasons, and, as such, .
-these strlkes were not Just pretext And as such, the motion is denled



=+ 129 -8.Ct+1446,..1451 (2009). . As: the. South . Carolina Suprem_e.Cot‘n_'-t_,t_ex__plai_ned-m S@e v

R. p. 1137, 1. 15-p. 1138, 1. 3.

Trial counsel testified in connection with this issue, as did Mr. Willingham, who was the
Dep"ty Qohcnor at the time of trial and part of the prosecution team.” The Court finds that their
testlmony is credlble and that counsel s testimony 1is credlble as to all of the issues addressed
herein. In light of this credible testimony and the trial transcript, the Court finds that Moore has
not proved either deficient performance or prejudice under Strickland.

Under Batson and its progeny, “parties are constitutionally prohibited from exercising

peremptory challenges to exclude jurors on the basis of race, ethnicity, or sex.” Riverzev. I@wis;‘;

e iy
Rayfield, 369 S.C. 106, 112, 631 S.E.2d 244, 247 (2006): 2
T § C‘JQC
[ Q=
“The Equal Protection Clause of the Fourteenth Amendment to the United = & 25
States Constitution prohibits the striking of a venire person on the basis of =~ & =7
race or gender." State v. Shuler, 344 S.C. 604, 615, 545 S.E.2d 805,810 —~ @ =

(2001) "The purposes of Batson and its progeny are to protect the
each vemrepersons right not to be excluded from jury serv1ce for
discriminatory. reasons, and. preserve public .confidence in the fairness of
. our system of justice by seeking to eradicate discrimination in the jury
'selectlon plocess " State P Hazglerf%334 S.C. 623, 628 29, >1> S E.2d 88,

L.Ed.2d 3 (1992).

_’Z’)’) QF

114, 470 qE2d 36, N
;.(1_995)){ Affer a pany objects to @ ot
_imust offer a famally race-neutral

A_:,,plau51ble Once the propo'rienk

reason_that is race- neutral the R

= Tne Court rejects Moore’s. c]arm that Mr.. Wll]mgham S, testxrr'orw is- melevant to the questxon of whether the State
properly exercised his strikes and that’ “[o]nly -Solicitor- Gowdy :knows why he exercised sirikes against African-
Americans in a-certain way, and his reasons are. set. forth.in the trial record.” The Court finds that Mr. Willingham
had input into and-activély participated’ in the” State’s decision of which jurors to strike and, as a result, was
permitted to testify about the reason for the State’s use of its strikes, even though the Solicitor stated those reasons in

the State s use ofits challenoes at mal

o /}@

L I R

N

- the Batson hearing. Mr. Willingham's tesumony and Reepondent s Ex 76 (hls folder for Juror Morrow) corroborate -



burden is on the party challenging the strike to show the explanation is

mere pretext, either by showing similarly situated members of another

race were seated on the jury or the reason given for the strike is so

fundamentally implausible as to constitute mere pretext despite a lack of

disparate treatment. 4dams, 322 S.C. at 123-24, 470 S.E.2d at 371-72;
...Haigler.334 S.C. at.629-30, 515 S.E.2d at 90-91.

See also Rice v. Collins, 546 U.S. 333, 338 (2006).

19 qao.wl'tr&

Further, “in Batson inquiries, ‘the decisive question will be whether couhse]

-

direct evidence of the attorney's state of mind when he made the challenge, ‘the best evidence
often will be the demeanor of the attorney who exercises the challenge.” This type of credibility
assessment lies peculiarly vithin  trial judge’s province. ™ Byram v Ozmint, 339 F.3d 203, 508
(4™ Cir. 2003) (citing Miller- El v. Cockrell, 537 U.S. 322, 340 (2003)). See also Batson, 476
U.S. at 98 n. 21 (“Deference to trial court findings on the issue of discriminatory intent makes

particular sense in this context because the finding ‘largely will turn on evaluation of

credibility”™). ST

- Momm ¢Z/



Q And . . . on the questionnaire it does say have you or any other family
member been arrested, charged with a crime other than minor traffic offenses, and
you indicated yes. And in parenthesis you put gambling or drugs. Who was that
convicted of those?

A . Canlput what_?
Q Let me show you what I believe is your questionnaire. Question number

23, "Have you or any family member been arrested or charged with a crime other
than a minor traffic offense?" You put yes. "If so, please explamn." Who was

charged with what crime, gambling and drugs? Is that your questionnaire? z =
= =
. = =
Yes, sir. < % S
Okay. I am just trying to find out who was charged. O e
I o e 1
R N w 3=
LOhmybrother, ... .o ==t
B —
O~

A
Q
A
Q Your brother. Okay. So you have never been charged with anything.
A Yes, sir.

Q What have you been charged with?

A

‘With gambling.

... Q . Okay. When was that?

..... Q) ---»Whét:happéned‘? I know you said it's already been exp{]hgé_a.{.Bxlt before it .
- was expunged, what happened to the trial? Was it a trial or did you plead g‘ujlty_?, S

o
ass

A No,sir. -



What happened?
It was tickets, ball tickets.

- Okay. Forfeited, is that what happened?

> o > O

Yes.

Q Do you think because you have had this prior dealing with the crimjnal

Jjustice system that would in any way effect your ability to be fair and 1mpartﬁ to
the state or to the defense?

|- 9NV 1102

& i
.-
A No, sir. = cor
[ 23T
T o= 200
. . . . - A=
Q Ms. Morrow, is your maiden name or prior name Atchison? e = 3;:_
A Yes, sir. - @

Okay. And, again, I don't mean to pry more than I have to, but in 1982 did
you have an arrest for simple possession of marijuana?

In 822 Yes, sir.




her with its knowledge that she was formerly known by the name Atchison. A prior criminal
conviction is a neutral reason to strike. State v. Dyar, 317 S.C. 77, 452 S.E.2d 603 (1994) (prior
prosecution by that particular solicitor's office); State v. Casey, 325 S.C. 447, 453, 481 S.E.2d

169, 172 n. 2 (S.C. App. 1997); Sumpter v. State, 312 S.C. 221, 223-24, 439 S.E.2d 847, 844
z E P

(1994) (prospective juror had a prior DUI involvement). Counsel was also aware dhat, -éheri
_ S

< o
asked how the fact that her stepson being killed made her feel, she had stated that “gulgs-; . _'usecg‘g oF
- X
inappropriately[,] . . . wrong things can happen. And that's my feeling that . . .CeverPoneQ =
S =
shouldn't be allowed to carry a gun. R. p. 326.% T8 I

. Counsel waslikewise .aware of the following. information.when:he made.the. decision to. ..
accept the prosecution’s stated reasons for their strikes as race-neutral. Stacey Gannt (# 94), a
white juror who became the second alternate juror, had failed to disclose an arrest for receiving
stolen goods during the same year as Moore’s trial, but she had apparently misunderstood the
questionnaire and did not disclose this because she was acquitted of the charge. R. pp. 904-05.

Further, the State had already struck white juror Ed

ward Huffman (# 132), who was presented as

o

was incarcerate

2* When it was explained to her t .
_ _herself or-other family members, she immediately responded “that's wrong” in referring to her gquestionnaire
- responses and she explained that her uncle had-served three or four years for a Spartanburg County shoplifting .-

éon_vic_tign.‘iR.Ap_p,_993-94. ‘ N U L
E %/57/ et
A57: 7



Anderson, the State had struck Mr. Huffman, who was white, based upon its-knowledge that he
had a brother-in-law who was convicted of murder.?®

This Court finds that the reasonableness of counsel’s acceptance of the reasons given by
- 3

the State 1s demonstrated by the tnal Judge S ﬁndmg that the State s reasons for str@mg ;ﬁrors. -

Morrow and Alexander were race-neutral and not pretext. The trial judge, unlike ;élzlls @urt
tﬁ — L—jc’: r
heard the jurors’ responses to the questions posed and he viewed their demeanor. He aiso had-theﬁ’c‘*";

opportunity to view the demeanor of the Solicitor when exercising the State’s strikes. {—hs ﬁrriamg:vw
\D -./
is entitled to great deference, and on direct review would have been upheld unless clearly
cee <. ervoneous.- Felkner v..Jackson, 13}.S.Ct.-1305, 1306 (2011); See-also Batson,-476.UJ.S..at. 98 n. ... =~
21; Miller-El, 537 U.S. at 340-41 (“Deference is necessary because a reviewing court, which
analyzes only the transcripts from voir dire, is not as well positioned as the trial court is to make
credibility determinations. ... In the context of direct review, therefore, we have noted that ‘the

trial court's decision on the ultimate question of discriminatory intent represents a finding of fact

. of the sort accorded great deference on appeal’ -and- wi]l not:t be :oner-tumed unless clearly

LR S S AR S I A i S ¢ PN

objectlon a'Ba

% Mr Huffman ‘was the ]ast juror who pamc:pated in voir dire.'R. pp 1131-33. The prec15e relatlonshrp of the )
“close famxly member who was - pxosecued tor murder was. not revealed umll the PCR tectlmony of Mr

O ~W1]]m°ham



think that those reasons were a pretext for racial discrimination. See Shabazz v. Com., 2006 WL
3751322, 4 (Ky.App., Dec. 22, 2006) (unpublished).
The Court funher finds that Moore has not plesemed thxs Court with any credible

.-z:

evxdence that he was prejudlced by tr1al counsel’s decmon To show prejudlce in the conLg(t of

failing to argue that the reasons proffered by the State were a pretext for racial d*segxmxmﬂo
e cn

-4
AL
ST
z R

Moore must show a reasonable probability that further argument in support of a Batsog Chﬂﬂﬂlgf%;ggs

would have resulted in a different jury. State v. Pryor, 2011 WL 1344165, 1 -2 (Arlz%pp %p Gé:r_g

7, 2011). He has not met that burden. Id. See also United States v. Franklin, 157 F.3d 50 9&2“5”
---Cir.1998) (finding- that- petitioner; :alleging ineffective -assistance--0f::counsel - based::on:-his .- ..z

attorney's waiver of Batson claim, was unable to meet the requirements of Strickland where the

challenge was meritless);, Williams v. Duncan, 2007 WL 2177075, 21 (N.D.N.Y ., July 27, 2007)

(“Significantly, it is entirely possible that [trial counsel] recognized the futility of the Batson

challenge .and .strategically decided to abandon the motion. An attorney's purported. failure to

pursue

:merltless Batson claim cannot be the basis of an ineffective ass1sta.nce of counsel

: ‘=cla1m ) (citing Franklm)

- A Thc Court. would note,.as did tHe Sohcnor at trial, that the trial judge subsequeml) excusad JU!’OT RooLard (# _33):. )
. because he had been dlshonest in not dlsclosmo a number of arrests and convxcnons on hlS questlonnalre Also the C

A59 ///



Further, the State used a peremptory challenge to strike white juror Charles Kent (# 145), who
had failed to reveal past offenses, after the trial judge had denied the State’s request to strike
Kent for cause. R. pp. 715-18; 1765. Nor has Moore proved that the State’s other reasons for

strlklng Ms Morrow were pretext - - —

[(,
oz -

Although the Solicitor noted that other jurors expressed some concerns ovel: usgof :
rg-\
firearms, he noted that none had used the term “improperly” in domg so. Moore has ndt: pomtcd
»—" =
to any other juror that the State accepted who expressed his or her reservations about ghn us%n

this fashion or who had such strong reservations about possessing a weapon. Moreover;becage
s wr oIS challenge was based upon an, assessment.of the juror’s.concem.about gun.use, this.Court. .v:... .
finds that it should defer to the trial judge. Again, he had the opportunity to actually listen to the
responses and assess the demeanor of the various jurors when they responded to questioning.

Thus, he was in the best position to determine whether the State’s assessment of Ms.

's'e'e Hurd v. Plttsburg State. Univ., 109, E.3d 1540, 1546-47 agd
for peremptmy strike based so]ely on strike- proponent CIREEA

prosecutor must have known, than to spec1ﬁc credibility determinations made by the [trial Judoe] . with the -
benefit of firsthand observation.”™ The Court dechnes to make those mferences and assumpnons based upon thrs

L -record Cf Watfo;d 468 F3d at 914
5 //%

ABO



To the contrary, he recognizes that Mr. Anderson and Mr. Huffman were similarly
situated jurors and that they were of different races. However, he has their races reversed,
erroneously asserting that Mr. Anderson was white and Mr. Huffman was African-American.

More Jmponantly, he ignores that the prosecution struck both men (R p- 1736) and f%r the,same

reason: a close family member of each juror was prosecuted by the Seventh C rrCLff:'Sohgor s'"-

T
Tx o
v 2

-l—-'/s

Office for murder. See Applicant’s proposed Order, pp. 4, 17. As noted, this is a :ace neutraif‘-"
c:- = C’Ok :
reason for exercising for the State’s exercise of its peremptory challenges. See Casey,f§25 ﬁ ag%

...,._

453, 481 S.E.2d at 172 n. 2; Sumpter, 312 S.C. at 223-24, 439 S.E.2d at 844. Furt_her ase

- .noted,-the.State. had -already-.exhausted- its .peremptory. challenges: by :the.time.Ms..Gantt=wase.- . . .- ..~

presented and, therefore, it could not strike her.
As a result, Moore has not established a reasonable probability that further argument in

support of a Batson challenge would have resulted in-a different jury. Therefore, the Court finds

' voluntary manslaughter charge that was. demed by the trial Judge and because there was no

38 %gﬁ/

MG



« Tucker;:324-S.C:<155, 171-72::478-S-E2d: 260,:268-69:(1996).and-State.v.-Tyson; 283 S.C. 375, . o .o

evidence to support the requested instruction. The Court further finds that he has not established
ineffectiveness on the part of appellate counsel because there was no evidence to support the
requested instruction.

1. Trial counsel’s performance.

27404 I
|- s.'nv 162

"l
|

At the charge conference, Mr. Morin requestcd a voluntary manslaughter chafge b&sau s?,
-8 =2

I =

“there is evidence that the victim produced the weapon, which certainly woqu bedegaL

provocation. And there is evidence as to whether or not he was shot, which would be sudden heat

of passion.” R. p. 1526, 1l. 7-11. The State opposed the requested charge. Citing to State v.

32

LI

S.E2d 770 (1984), the Solicitor argued that there was no evidence of veoluntary

manslaughter. “I can't recall a single shred of evidence that would tend to show that this was a

killing based on sufficient legal provocation or heat of passion. It's either murder, or it's not.” R.

p. 1526, 11. 15-23.




armed robbery and got killed in this process is not sufficient legal provocation to warrant a

voluntary manslaughter charge,”” the Solicitor argued that “even under the facts Mr. Morin just

laid out, the only evidence is that Mr. Moore grabbed Mr. Mahoney's hands before anything else
hapﬁéned.” M. Mahoney was entitled to defend himself and to defend the store. As a result, a

manslaughter instruction would be improper. R. p. 1527, 1. 15-p. 1528, 1. 13 =

P
After the trial judge had re-read Tucker and Tyson, the trial judge denied the rg”que

Th

60 :01 KV l—:fJﬂV (0L ¢

- = - G
charge, as follows: = DoT
- 25
I think from my, from my recollection of the, of the testimony, the thing that M. :5 -
Hadden testified to was that when he heard the quote, "What the hell do you think: ~<

....,you are doing," then he tumned to see what.was going on. The first.shot was fired
*at him. And the hands were held.

And I think that the Tucker case, as well as the Tyson case, both stand for the
proposition that evidence that a victim was defending himself from an armed

robbery and got killed in the process is not sufficient legal provocation to warrant
a voluntary manslaughter charge.

Quite frankly, I don't know of any testimony that is persuasxve to me that would

//
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... .accounts of the’ 1nc1dent in their’ numerous prem'

a manslaughter charge for appellate review and further objection unnecessary. State v. Johnson,
333 S.C. 62, 64 n. 1, 508 S.E.2d 29, 30 n. 1 (1998) (“neither our opinion in [State v. Whipple,
324 S.C. 43, 476 S.E.2d 683 (1996)] nor Rule 20(b), SCRCnm P. (notwnhstandmg_requgts to}

charge, partv must object to the gwmg or failure to glve an mstructlon before the j Jury re%es

( ZE
a party requests a jury charge and, after opportunity for discussion, the trial judge declin€g the:fo

SR = S
charge, it is unnecessary, to preserve the point on appeal, to renew the request at conclusion of
the court's instructions™). The Court further finds that there was neither deficient performance

. .nor. prejudice.because, as more fully discussed. infra, there is.no evidence.in.the-trial-transcript. - - . ..

2. Appellate counsel’s performance.

The Court rejects his claim that appellate counsel was ineffective because the Court finds

. been drinking ail day on September 16% 1999 an thai had .used crack. that evenmg He never. told “counsel that he
had the intent to rob Nickki’s when he ‘entered:the; store and he relayed 4 story. to them that was similar to his PCR
testimony: he claimed that the trouble ‘began after ‘e entered the store because of a dispute with Mr. Mahoney. The
Court further finds that counsel advised Moare of his right to. testify, that his testimony might permit a jury
instruction on voluntary ‘manslaughter or'provide a possible defense to the charges, and that the defense might not be
-ablé to receive a jury instruction on voluntary manslaughter if he did not testlfy Also Mr. Morm expressly adv1sed o
- Moore that he «hould (esnfv but Moore repeatedly reﬂmed o do <o - . : ’

V.
///
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..direct-appeal:-However; “it. [will-be]-difficult-to demonstrate. that: counsel. was .incompetent:=.«

about the importance of having the appellate advocate examine the record with a view to
selecting the most promising issues for review.” Jones v. Barnes, 463 U.S. 745, 752 (1983). To

obtain relief a PCR applicant must prove “that his counsel was objectively unreasonahle in

é SN}
pEy

failing” to identify and argue present significant and obvious issues on appeal, and “%jeaso@bl
< o

o : . e e
probability that, but for his counsel's unreasonable failure . . ., he would have prevailed oa-hiss i
- =) T
r‘;::-. = Q(QC
appeal.” Smith v. Robbins, 528 U.S. 259, 285 (2000) (citation omitted).* - <
- 3
The Supreme Court in Robbins recognized that, “[n]otwithstanding BarnesSft isHill =

possible to bring a Strickland claim based on counsel's failure to raise a particular claim” on
Robbins, 528 U.S. at 288. ““Generally, only when ignored issues are clearly stronger than those
presented, will the presumption of effective assistance of counsel be overcome.’” Id (quoting

Gray, 800 F.2d at 646). See also Bell v. Jarvis, 236 F.3d 149, 164 (4™ Cir. 2000) (en banc).

Moore, who did not present the testimony of his appellate. counsel, Mr. Savitz, even though he

30-Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986) (When a cléim- br;=iﬁeffectivé'assisiance of counsel is-based upon

. failure to raise viable issues, the court must examine-the record. to determine “whether appellate counsel failed to

present - significant and obvious issues on appeal”). See also -Smith v. South Carolina, 882 F.2d 895, 899 (4" -

~Cir.1989) (counsel's failure to raise a"weak constitutional claim may constitute -an acceptable strategic decision

.. designed.“t0.avoid diverting the.appellate court's attention from what [counsel] felt were stronger- claims?). .-

e
o ABS -



must, upon request, give the instruction. State v. Starnes, 388 S.C. 590, 596, 698 S.E.2d 604, 608
(2010); State v. Shuler, 344 S.C. 604, 632, 545 S.E.2d 805, 819 (2001). However[t]he trial court

should refuse to charge on a lesser-included offense where there is no evidence thaj the

= =2 L
defendant committed the lesser rather than the greater offense.” Tucker, 324 8.C. & 176:247

T & W,
[ e
S.E.2d at 268. o — Sof
— 237
(=

South Carolina defines “murder” as the "killing of any person with malice afereth@h 1

o c:I',

e
either express or implied.” S.C. Code Ann. § 16-3-10. “Malice is the wrongful inteht 10 @ure..g

another and indicates a wicked or depraved spirit intent on doing wrong. State v. Kelsey, 331
...8.C..50, 502.8.E.2d, 63 (1998).. 1t is,the doing of 2 wrongful act intentionally and. without just. .~ -
cause or excuse. Tate v. State, 351 S.C. 418, 570 S.E.2d 522 (2002).
On the other hand, voluntary manslaughter is an ‘““unlawful killing of a human being in a
sudden heat of passion upén sufficient legal provocation. S.C. Code Ann. § 16-3-50 (Supp.

201 1)' State v.l Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001); State v. Walker, 324 S.C.

Starnes 388 S. C -590; 596 97 698 S.E.2d at 608.

S AB6



Voluntary manslaughter mitigates an otherwise felonious killing, and while the elements
of passion and provocation need not be of such a degree so as to dethrone reason entirely, or shut

out knowledge and volition, they must “be such as would naturally disturb the sway of reason,

and render the mind of an ordmary person mcapable of cool reﬂectlon and prod’éte ﬂat
ot 2?’

according to human experience, may be called an uncontrollable impulse to do giplemce.”
o t
o —

Walker, 324 S.C. at 260, 478 S.E.2d at 281 (citing State v. Byrd, 323 S.C. 319, 474 S.E.2d 430

RN
A LMNOD DYE!
L¥N0

(1996)). See also State v. Smith, 391 S.C. 408, ___, 706 S.E.2d 12, 14-15 (2011). =02
i o
R Y-)

Here, the record is completely devoid of any evidence to support the argument that the

740

SRR

... killing was ““in a:sudden heat.of passion.upon sufficient legal provocation.”;To the contrary, the. . ... . .

State presented evidence that reasonably tended to demonstrate that the crimes for which Moore

was charged were motivated by his desire to obtain money with which to purchase crack cocaine.

This included evidence that-Moore went to George Gibson’s residence between 8:00 and 10:00




hospital. Gibson refused because he did not want to become involved. When Moore tried to

back his truck out of Gibson’s driveway, he struck a telephone pole. R. pp. 1249-50; 1256-57.

,.,N

' testlmony that the first thmg that he heard after Moore had entered the store was Jamw&Ma‘ﬁonex—’

r._ — e

s ‘_J"i‘l‘f‘

exclaiming ‘What the hell do you think you are doing?’ . .. in a loud tone of voice. R p. gﬂam"’m
= =t

1. 9-14. Hadden swiveled around on his stool to see what was happening. Haddeﬁn savBhatT
Moore had grabbed both of Mr. Mahoney's hands and was holdmg them in one of his hands.

Moore then immediately “come around and come up with a gun and told me not to move.”

. Without.giving Hadden .an.opportunity.to comply.with his directions,. Moore fired the .45 caliber... .. = ...

semi-automatic (State’s Ex. 3), which he had taken from the victim’s constructive possession, at
Hadden. Hadden instantly fell to the floor and played dead. He then heard a number of gunshots

but did not count how many were fired. R. pp. 1204-09; 1215-17; 1288-89; 1424.




lawfully and had a right to defend himself); Tucker, (victim’s attempt to defend herself from a
crime could not give rise to legal provocation); Tyson, 283 S.C. at 379, 323 S.E.2d at 772 (the

trial court properly refused to charge the jury on voluntary mans]aughter because evid;enc@f as,

o

struggle as the victim resisted an armed robbery showed that the v1ct1m was defending ﬁlms@ ;
i v B

Nor does evidence that the victim was initially armed with both weapons or that he Thay ~391‘~;

T o 000

. . . ' T =

have produced a weapon first constitute sufficient legal provocation. The Court ﬁndf%:_thaté]e Q%

{ as puppay

~

record does not clearly reflect that the victim first produced the weapon. It is equall)ﬁéoss%e -
that Moore may have somehow discovered the .45 laying under the towel next to the cash
...register., Yet, even if the victim did first, present.the .45, it is clear that. Moore had managed to | . ...
take that weapon away from him and completely subdue him before any shots were fired.
Further, the only evidence is that the victim did not shoot at Moore, until after Moore had fired a

shot at Hadden. Again, the victim had the right to defend Mr. Hadden.

Thus, whether Mr. Mahoney was acting to defend himself, the store or Hadden, he was

GROUND 10(). . -

8 The Coun does not fnd any. such ev;dence m the TECOT d Rather the record demonstrates that the vxctxm acted
Iawful]y at all tlmes . : . . R o




Ground 10(j) is that Moore received ineffective assistance of appellate counse! because

counsel failed to argue on appeal the trial judge’s supposed “error in admitting the testimony of

~J

= 2 i

State's witnesses George Gibson and Jeanie Smith as res gestae witnesses.” Once ggain;the 3
Court finds that Moore has failed to show deficient performance or prejudice iy
L —

F-

L. Gibson’s testimony. R
B

Prior to the guilt phase, lead trial counsel, Mr. Morin, moved to exclude testlmony f@,m

Gibson related to Moore’s efforts to purchase crack from Gibson and a nurse’s testimony that he
had crack in his system. Mr. Morin argued that “[u]p until last week when I received the state's

.. supplementary notices.of .additional evidence. in. support..of-.aggravating - circumstances,.. this

wasn't an issue.” However, in the State’s “lis

..... listing of some of their witnesses the issue about Mr.

Moore's alleged drug use in or around the time of this incident, they indicated in here there were

two specific people who have given statements, but apparently they have supp’lemented their

' testim_ony. R. .pp. 11_53-54;



The trial judge later addressed the admissibility of Gibson’s testimony in camera. Gibson
testified that he knew Moore by the name of “Mo” in September 1999. Mo came to Gikson’s
= 2 o

residence between 8:00 and ]0:00 p.m. on September 15" and he asked Gibson “@o géhlm:

somethi'ng, specifically, cocaine. " Gibson refused because Moore d1d not have any me-ney_;—;;r
L"r:c""

Moore then told Gibson that “he had to go to work and, he would be back.” R. pp. 1166 68_ ‘SC
C_/‘
Early the next morning, Gibson heard someone “calling me from the outside, f;askm@ne]:

to come outside.” However, Gibson did not go outside because he was in bed. The person then

knocked on Gibson’s door. Gibson’s roommate came and told him that someone was at the door

...and wanted to see him. So, Gibson went to the back door, and he saw Moore. Moore told Gibson , . . . |

that “I need for you to do something for me.” When Gibson asked what, Moore said, “I need you
to get me something.” Again, Moore was referring to cocaine, and he told Gibson that he had
some money. R. pp. 1168-71.

When Gibson told Moore that it was too late, Moore said, “well, look, I been hurt .

going to turn myself n, and’that:;was it



On cross-examination, Gibson testified that a Steve Knight and Wilbur Casey had spent
the night at his house that night, and that Casey was the roommate who had gone to the front
door. Gibson spoke to the police that night. He acknowledged at trial that he had nf® tol(Bhem:i

- everythmg that had occurred “[b]ecause I was afraid of gettmg mvolved because of {he c@m :

r) ERL
thing.” (Sic). On September 25, 2001, however, he told the story that he gave at rtrla] to thecgb'\'c:
I = ae’
So]1c1tor and Mr. Barnette. He indicated that this was the truth. R. pp. 1171-73. ('L 3 2%
S
r~ lon QN

Following Gibson’s testimony, Mr. Morin argued that Gibson had testified t that MBore
went to his residence on two occasions and asked Gibson “for some stuff,” which Gibson
.. understood. to. be- cocaine. However,. Gibson .did not testify.that Moore. asked him.for. cocaine. .. ..

Also, Gibson “never saw any monies. He never knew whether or not Mr. Meore had an

! 1 any
money.” Further, Moore’s first visit to Gibson’s house was seven or eight hours before “the

incident.” Mr. Morin argued that “this vague recollection [Gibson] has about something that

house lookmg for cocaine and he ruled that GleOH s testxmony was adm1551ble

@%
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Well, sir, I think that his testimony and his credibility is going to speak for itself. I
don't believe that from what I have been able to observe from Mr. Gibson that he

was selling M & M’s or lollipops down there that there would be any confusion
about.

_ It sounds to me like he was a dope dealer, and, you know, that's something that
the jury will have to sort out. I think that the case of the State vs. Dickersosis
instructive, because it gives an analysis by the Chief Justice of that case, and then

|- 9NV 1102

also cites back to the case of the State vs. Adams. The case of the State vs. Addhis ;3.«7

is 322 S. C., 114, 470, S. E. 2d., 366, a 1996 case wherein there was, | thinlfr:‘—"a ’:—',5?;'——

series of robberies that were involved, people using the money to buy drugs. z_‘ = ggﬁ
=5 2%

I believe that from my finding or from my review of the cases here that the & %~

evidence not only meets the issues that I would consider under, let's say, a Lyle ‘© -

analysis but also would meet a res gestae analysis . . . ; and then also Rule 403
when we look at that, I find that this evidence is clear and convincing in my mind

ot i to fall within the exception and that it is probative and outweighs any, danger.of. ... . ... .
unfair prejudice to the defendant.

I believe that the issues presented here are such that allow me to allow the state to
introduce this evidence.

R. p. 1175,1. 16-p. 1176, 1. 14.

bson’s testimony before the jury. R. pp. 1245-53.Thus, the issue of whether his testimony was

-admissible .was not preserved for-appellate review because an in limine ruling, is:not-final and

e‘séf\}e ‘the. issue -for appeal. Statéf 'v’.A’S'c_huﬁ;per-t, BIZSC 02;:4

. O N A L S s {-‘

urden

H

PRI L O T S A R AULAS SN S A f

Cotrt thérefore finds ‘that’ Moorte cannot meet hi

+

0o

[N T O A S oY P

SRR performance or'prejudice of appellate counsel under Rodbins.

inal-cases, an‘appellate court reviews-errors ‘of ‘law only: and"is by

32 An- exception to this rule is recognized only where the in limine ruling is made immediately before where'the
motion is ruled on immediately prior.to the introduction of the evidence in question. In-that situation, no further . .
- .- objection is necessary. See State v. Tufts, 355 S_.C‘;4\93,, 497, 585 S:E.2d 52.3._» 525 (Ct.App. 2003')_'; -Sampl_es.-v’_;
- Mitchell, 329°S.C. 105,495 S.E:2d 213'(Ct App.1998). -~ .~ - - C T e T T

70  _
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the factual findings of the trial court unless clearly erroneous.”” State v. Bixby, 388 S.C. 528,

541, 698 S.E.2d 572, 579 (2010) (quoting State v. Bryant, 372 S.C. 305, 312, 642 S.E.2d 582,

586 (2007)).

. In State v. Adams 322 S.C. 1]4 470 S. E 2d 366 (1996) the Supreme Court c1ted w1th V
approval, the following quotation from the Fourth Circuit Court of Appeals’ decision in United

States v. Masters, 622 F.2d 83, 86 (4" Cir. 1980):

One of the accepted bases for the admissibility of evidence of other crimes
arises when such evidence “furnishes part of the context of the crime” or
is necessary to a “full presentation” of the case, or is so intimately
connected with an explanatory of the crime charged against the defendant

. ...and_1s so.much. a part of the.setting of the case and.its “environment’.that. ...
its proof is appropriate in order “to complete the story of the crime on trial
by proving its immediate context or the ‘res gestae’ or the “uncharged

I8 2404 W
|- 90V 1102

FUTHENTIE 2408

offense is “so linked together in point of time and circumstances with the T oSF
crime charged that one cannot be fully shown without proving the other - S 2%
...” [and is thus] part of the res gestae of the crime charged.” And where = . =7

[ e

evidence is admissible to provide this “full presentation” of the offense,
“[t]here is no reason' to fragmentize the event under inquiry” by

RS V1 ) S'E7d 822°(Ctr App.




appropriate in order “to complete the story of the crime on trial by proving its immediate context
or the ‘res gestae.”” Adams, 322 S.C. at 122,470 S.E.2d at 370-71.

His testimony was relevant to his state of mind at the time of the offenses, idenﬁ‘-ﬁy ofdhe -

perpetrator and a motrve for the armed robbery and murder: hrs de51re for crack cocame 33 ge
i ~ 1 =
Court rejects the argument that there was not a sufficient temporal connection betweenr?Moore’ 5

2 =
< X

effort to get cocaine from Gibson on the night of September 15™ and the murder and anfsd
: .

robbery on the 16™ merely because the charged offenses occurred five to seven hours later. Fifd,

the Court would note that the appellate courts in this State have upheld the introduction of
. evidence under the res-gestae theory where the temporal connection between the. conduct .

admitted as part of the res gestae and the criminal conduct for which the defendant was on trial

was similar to or less than that here. E.g., State v. Martucci, 380 S.C. 232, 257-58, 669 S.E.2d

598, 611-12 (Ct.App. 2008) (prior incidents of defendant's alleged abuse of child in the weeks

immediately preceding child's death were admrssrble in prosecution for homicide by child

B Althou0h Grbson only referred to cocam\. in camera, hlS tesnmony before the)urv made c]ear that Moore wanted
:crack Coca]ne Lo . .. Lo e Lo L . o .



res gestae. When Gibson refused to get cocaine for Moore because Moore did not have any

money, the unemployed Moore told Gibson that “he had to go to work and, he would: be mck

He committed the charged offenses several hours later. Any doubt about whether pcgﬂof o thé" =
o

=
first visit and the reason for that visit was relevant to show the “complete, rwhole anéa-rn

o D(‘f*
. X oo

unfragmented story of Moore’s crimes 1s resolved by Moore's actions 1mmed1atelyaﬁ@

o -
=

murdering Jamie Mahoney and stealing the § 1,400.00. - e~

Moore was shot in the arm during the murder around 3:00 a.m. He bled so profusely
from this wound that he left a trail of blood from the victim’s body to the front door of the store.

..z He also bled on the murder weapon, as well as in the-truck and on the driver’s side door of the .
truck. Instead of seeking medical attention for the gunshot wound, however, he immediately
drove to»Gibson’s house and attempted to purchase cocaine with the stolen money. He thought of
seeking medical attention only after Gibson refused to get any cocaine for him..

Additionally, the Court cannot say that the trial judge abused his dlscrenon in finding that

Sod oo e i




The Court further finds that the probative value of this evidence was not substantially
outweighed by its prejudicial effect under Rule 403, SCRE. Gibson’s testimony was ext;@;nely

probative of placing the murder and robbery in proper context. It was also @lev@t

--------

Aestabhshmg 1dent1ty, Moore’s state of mind and motive. The Court ﬁnds that dhe lo.glca33cr :

2T

[ el
connection articulated by the State was sufficiently strong that this probative vﬁ]ue §nog¢_
r‘“ 7 gi:

substantially outweighed by the tendency of the evidence to show propensity, or by SQme@heu
form of unfair prejudice.
Moreover, even if this Court were inclined to find that the trial judge’s ruling was
__erroneous, the Court.finds that any error was harmless.beyond a reasonable .doubt-.'S"eeState»vv,‘ e
Sherard. 303 S.C. 172, 175, 399 S.E.2d 595, 596 (1991) (“Error in a criminal prosecution is
harmless when it could not reasonably have affected the result of the trial™); State v. Bailey, 298

S.C. 1, 5,377 S.E.2d 581, 584 (1989) (“When guilt has been conclusively proven by compétent

evidence such that no other rational conclusion can be reached, the Court should not set aside a

| A77
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Also, there was overwhelming evidence of guilt, separate and apart from the testimony of

Gibson or Smith. This evidence included the eyewitness testimony of Terry Hadden (tHe A@K z

s =
victim) (R. pp. 1193-1209; 1309; 1215-17; 1288-89; 1424); evidence that Moore’s DNA Was -

" found on the".45 caliber weapon that was used to kill the v1ct1m and which Moore had dlscarg,cd ?,
< o
S |
after he left the crime scene; evidence that Moore’s blood (established through DNA te{s‘ﬁjng Was &
Vo —_—
-.:"- O -

found on the victim’s clothing, the money ($1,408.00) that was recovered from Moore’s truck, a

meat cleaver that was found at the scene (at the victim’s feet) but which did not belong to the
business and a trail of his blood leading out of the business (R. pp. 1271-93; 1305-10;-1352-53;
_-1364-65; 1368; 1421-32); and evidence of Moore’s admission of "1 did it, I did it, I give up, I .
give up," when Spartanburg County Deputy Sheriff Bobby Rollins came across Moore after the
truck had hit the pole. R. pp. 1238-40; 1311-18. Given the present record, any error in the
admission of Gibson’s testimony must be viewed as harmless and non-prejudicial beyond any

reasonable doubt. See Sherard and Bailey, supra..

" the appellant appeals. all.ground’sl._ , .iﬁé‘_—unappealed .ground wi]l'become the law of the

' case) Thus Moore st1]1 cannot “‘overcome the presumptlon of effectlve a551stance of counsel,

//%7’

A



since the ignored issue was not ““clearly stronger than those presented.”” Robbins, 528 U.S. at

288 (quoting Gray, 800 F.2d at 646). He also cannot prove “a reasonable probability that but for

- ~>
this counsel’s unreasonable failure...he would have prevailed on his appeal.” /d. At Z%ZES =
_ o ) e =

2. Smith’s testimony. o s G;’ &: v

e = gl

The Court finds that Moore did not argue this portion of Ground 10(j) in hg..;progseg_)gr'—

Order. Therefore he has abandoned his claim that appellate counsel was meffchive for‘notz;D
-2, O ,
arguing on appeal that Ms. Smith’s testimony was inadmissible as part of the res gestae of the

charged crimes. Alternatively, the Court finds that Moore has failed to prove deficiency or

... resulting prejudice under Robbins because the issue.he now. asserts.should have been raised was . .

not preserved for appellate review because there was no objection to Ms. Smith’s testimony. R.

pp- 1377-78.

Even if the in camera 'rulingv did cover her testimony, however, counsel did not interpose

A9



counse] strategically decided not to object because he correctly recognized that her testimony

was admissible.

x L &
The credible evidence before this Court is that Mr. Kelly did not ofject & the™
o L -:;:;"
introdiiction of Ms. Smith’s s testnmony because he thought that it was admissible. Alsg: en if h;fnf"[x(_
= T (g2 e
- =
successfully raised a hearsay objection, he believed the State could call the emergency.persgmnes 5
r - ﬁ*

and present the same evidence. The Court finds that his performance was not deficient Thder”
Strickland because he correctly viewed her testimony as admissible.
The Court finds that Ms. Smith’s personal observations of Moore, such as noting “the
_ odor of alcohol” and “that he was disoriented” did not constitute hearsay. Also,.any information. .
that he provided to her was admissible as admissions by him under Rule 801(d)(2)(A), SCRE, or
as statements as to his then existing mental, emotional, or physical condition under Rule 803(3),
SCRE. The Court finds that Moore has failed to prove that Ms. Smith did not personally acquire

this mformatlon from him because he did not call her as a witness at the PCR heanng and she

- trlal court s reJectlon of appellant s hearsay objectlon to tesnmony by respondent s doctor about

AB0 S



complaints or statements appellant made to her physicians because medical history was properly
admissible under Rule 803(4), SCRE). See also Gentry v. Watkins-Carolina Trucking Co., 249
S.C. 316, 154 S.E.2d 112 (1967) (a patient statements as to his or her present conditior_l},madq,to a

physician ‘consulted for treatment are generally admitted as ev1dence of facts state@ S@e Ve o) "-‘

o C')C‘th_"-
grounds as stated in State v. McCormack, 101 N.M. 349, 682 P.2d 742 (Ct App. 1984)“ = GE
r @ =
cZ

While Rule 803(4) provides that “the admissibility of statements made Sfter™!
commencement of the litigation is left to the court's discretion,” Moore cannot show an abuse of
. discretion based upon this record because Ms. Smith’s testimony was very probative of Moore’s
state of mind and circumstantially corroborated his motive. This Court further finds that the
probative value of her testimony was not substantially outweighed by the tendency of the
evidence to show propensity, or by some other form of unfair prejudice. Rule 403, SCRE.

Moreover, even 1f Moore had established that counsel’s failure to object was deficient

S Agam [a] reasonable probablhty is a pl‘Obablhl)’ suff'CIem to- undermme confdence in lhe outcome Ia’
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[Moore]’s right to allocution/ right to address his jury at the end of the penalty phase and/or

. . . 4 ~ £
make a plea for mercy during his penalty phase closing statement. He asserts that the¥r faffdre IQ .
- > e 2

04

Jury The Court f' nds ‘that Moore did not prove elther deﬁc1ent performance &F prq>d10§ o ::

\."_» 80
resulting from counsel’s alleged error. - @ SE?’
L

< S =
As he had in the guilt phase, the trial judge obtained an on-the-record waiver of Moore’s

right to testify in the penalty phase. R. pp. 1686-87. Following a charge conference, the trial

judge obtained an on-the-record waiver of Moore’s right to personally address the penalty phase

_ jury: The waiver colloquy was as follows: . .. .

[THE COURTI: Of course, Mr. Moore, would you stand, please, sir?

(Whereupon, the defendant stood).

THE COURT: As is the case.in the sentencing phase, as well as the guilt phase
that we have already been through, you certainly have the right,
along with your attorney, to have a closing argument regarding
the sentence 'i:'nfpbsed.

- THE DE.FENDAN.T;E N
- THE COURT: " - : - ‘Andiwh SR

' »THE DEFENDANT o
THE DEFENDANT:

 THE COURT:

Y Y




THE DEFENDANT: Yes, sir.

THE COURT: All right, sir. Thank you very much, Mr. Moore. = =
=i o
_ =5
R. p. 1713, 1. 6 - 1714, 1. 1 (emphasis added). _ (r bOELE
— w\,'ﬁ ']
Moore’s second issue on direct appeal was that the judge erroneously limited hi"si clohg f—;éq
Q
e O =3

Pratant

argument “to the evidence that has been presented and to the issues concerning the’Sentenee =
imposed” because “S.C. Code Sections 16-3-20(C) and 16-3-28 afford a capital defendant the
opportunity to ask for mercy and express feelings of remorse.”> Therefore, he argued that his
waiver of sentencing phase closing argument was not knowing and voluntary. Moore, 357 S.C. at
464,593 SE2d at 611-12.

The South Carolina Supreme Court, however, found that his “argument is procedurally
barred. At trial, Moore did not assert that the trial judge's comments prohibited him from asking
for mercy and/or expressing feelings of remorse; he simply advised the court that he did not

e

intend to address the sentencing phase jury. His failure to raise this ¢ontention to the trial judge

fprecludes review of the issue on appeal ” Id at 464- 65 593 S E. 2d at 612. _(cmng State v. Perez,

-3 Secnon 16-3-28 provndes “Notwnhstandmg any other provxslon of law, in any cnmmal tnal where the maximium,
_penalty is- death or in a separate sentencing proceedmo foIIowmo such tnal ‘the defendant and hlS counsel shall have _

L the rwht 10 ma}\e the Iast argument.”
A83 W



precisely what the trial court meant by this statement, or what Moore understood

it to mean. In the PCR context, however, a court could analyze all the facts
surrounding the trial to determine if Moore knowingly and intelligently waiyed =3
his rights under section 16-3-28. See Franklin v. Catoe, 346 S.C. 563, 552 S. E.2d
718 (2001) (noting that PCR process is specifically designed to allow fof—' -an
_inquiry into the relevant facts _surrounding -the “adequacy of a defendant S
information and/or waiver of rights). Accordingly, given the lack of objection @ad

failure to raise the present issue at trial, Moore's remedy, if any, is through PCR

Moore, 357 S.C. at 465, 593 S.E.2d at 612.

f"".
e

01 0l WY |’-.'~ 9nv 1l

~

In State v. Rocheville, 310 S.C. 20, 425 S.E.2d 32 (1993), the Court explained that the ~
waiver of last argument should be viewed in light of the facts surrounding the trial. “The post
conviction relief process is specifically designed to allow for an inquiry into the relevant facts
suneﬁndlng the adequacy of a defendant's information and/or waiver of rlohts » State v.
Cartrette, 323 S.C. 15, 18, 448 S.E.2d 553, 555 (1994). See also Franklin v. Catoe, 346 S.C.
563, 568, 552 S.E.2d 718, 721 (2001).

This Court finds that the only evidence before it is that Moore understood both that he

had the right to' addr'e'ss the sentencing phase jury in closing argument and that he had the right to

_ -_con51stent W1th the PCR testlmony of trlal counsel Mr Morm testlﬁed that he adv1sed Moore of

4':A84 i %



Moore’s right to address the jury in sentencing phase closing argument prior to the trial judge’s

colloquy with Moore, that he advised Moore of Moore’s right to ask his jury for mercy and that .
a -

he informed Moore that he thought that Moore should address the jury at that pomt Mgor S
[ N

S =
 apparently understood their conversation.*®” ‘r, A :
. (Y plen]
Mr. Morin did not object to the trial judge’s colloquy with Moore during the .on- &e o2
) —z3
- 2 D

record waiver proceeding or request a recess to further discuss. this issue with Moorefafter e =
trial judge conducted the on-the-record waiver because his understanding was that the trial
judge’s explanation of the law was correct. Mr. Kelly agreed that the trial judge’s explanation to
‘Moore corre_ptly _stateg_l the law relgting t_Q__'g"clos.ing_sentenci‘n_g phase.?r_gument. Also, Mr Kc—;l]y
corroborated that counsel had advised Moore of his right to make a closing argument in the
sentencing phase before the on-the-record inquiry by the trial judge. This advice included the
right to ask the jury for mercy.

Based upon counsel’s credible testlmony the Court finds that Moore has failed to prove

.~ *® Mr. Morin had advised Mooxe of the right to address the guilt phase jury, a right that counsel had advised Moore
_ not to assert and which Moore had indicated that he would. not-assert. However, Moore ultlmately addressed the j jury
"~ ‘inthe oun]t phase and both- attorneys felt: that hxs aroumem dm not make-a: favorable. 1mpressxon on thejury



Clearly, the admonition that a closing argument would have to be confined to the

evidence presented at trial and to issues concerning the appropriate sentence was proper.’ Flrst,

to the specific circumstances of the crime and the characteristics of the offender. Srare :V

346 S.C. 637, 552 S.E.2d 745 (2001); State v. Shaw, 273 S.C. 194, 200, 255 S. E2drz99 _§DD2 :
(1979). Additionally, the trial judge specifically informed Moore that he had the right to discuss
“the issues concerning the sentence imposed.” This Court finds that a request for mercy falls
_within *such issues. Because the trial judge’s statements did.-not _ncorrectly state lthe:_l la'w’.__;
governing closing statements or contravened counsel’s earlier advice that properly explained
Moore’s right to allocution and which he understood, the Court finds that that counsel were not

deficient in failing to object and that Moore knowingly, voluntarily and intelligently waived his

rights under section 16-3-28.

‘-did hot meet his burden of -proof under St,rickl&hd;_.'j

. 37 Any contention that the trial judge lmproperly lnmted hlS argument by stating that any argument “would have'to . .
- be confined to the evidence that has been presented” (see R. p. 1713, Il 14-15), ignores the remaining pompn ofthe o
mal Judoe s explananon “and to the issues concemmo the semence 1mposed 7 RIP.. 1713 II 15: 16 o
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There was overwhelming evidence that established Moore’s guilt of murder and the
statutory aggravating circumstances, as discussed above. See Strickland, 466 U.S. at 694. Also

and as noted, counsel had already properly advised Moore of his rights under § 16;§-28’éndfg§

o—tre

Moore understood counsel’s advice. Further, while the jury did not hear from Moore, persoragly,

counsel ably argued the defense’s case in mitigation. R. pp. 1726-30. Counsel’s m'gu%ient ‘was 2R
| Sz ooge
succinct. However, Moore has not raised any allegation as to it and it was rrig";dre #&n E}?
o= =
constitutionally adequate under Strickland. - e -

Moreover, he did not allocate to the crime in the PCR hearing and the Court finds that he
~ would not have done so_at trial, even if counsel had objected to the tral judge’s remarks to:
Moore or further advised him regarding this right. Although he did testify at PCR that he was '

sorry that the shooting occurred and that the victim was dead, he did not admit that he had gone

into Nickki’s with the intent to commit a robbery or that the killing was murder, which the jury

of aggravating ~



This Court viewed and heard the testimony of trial counsel on this issue and finds trial
counsel’s testimony is credible on this issue. This Court also viewed the video-taped depositions

of Moore’s family from Michigan. This Court finds their testimony on the issue of their

A L
willingness to come to trial and testify to be not credible given this entirerecord. . I &
..v. c by
It is trial counsel’s responsibility to adequately investigate and presem Ewd ente rra:: r:
o L ] e Boo
mitigation of guilt. Williams v. Taylor, 529 U.S. 362, 395 (2000); Byram v. 02min2;~:339§ 3&52

CDCZTj

=4

203, 209 (4[h Cir.2003). However, counsel is only required to make a reasonable mves‘ﬁ gatlen fOH

possible mitigating evidence. Matthews v. Evart, 105 F.3d 907, 919 (4th Cir.l997). As the Court

- emphasized in Wiggins,

we emphasize that Strickland does not require counsel to investigate every
conceivable line of mitigating evidence no matter how unlikely the effort
would be to assist the defendant at sentencing. Nor does Strickland require
defense counsel to present mitigating evidence at sentencing in every case.
Both conclusions would interfere with the "constitutionally protected
independence of counsel" at the heart of Strickland, 466 U.S., at 689. We
base our conclusion on the much more limited principle that "strategic
choices made after less than complete investigation are reasonable” only
to the extent that "reasonable professional judgments support the
stigation." 1d., at 690-691. A decision not to investigate

e¢tly assessed . for .reasonableness in all "the

, 'uncooperanve in thelr endeavor and 1rut1ally d1d not want these members to- assxst Addmonally,

/%



" * Their téstimony is discusséd elsewliere in thie Order.*®

counsel attempted to develop potential mitigation witnesses in South Carolina through the
investigator, Mr. Skidmore, to whom Mr. Morin provided a list of persons to contact. These

results were apparently unsuccessful. Ultimately, counsel presented Moore’s wife and stepson.

’ (.
To assist in obtaining the cooperation of Moore’s family members in Michigap;’ couﬁ’sel
e

retained Drucy Glass as their mitigation investigator. Ms. Glass is the wife of atto?ncy ;ghn

v an

Blume, and she has acted as a mitigation investigator in numerous capital cases. Ms Cﬂass

prepared and filed a report with trial counsel regarding her attempts to locate p0531ble family

~members from Michigan in this case. Respondent’s Ex. 25, Report of Drucy Glass.

The report indicates that Ms. Glass left numerous messages for Moore’s father on his
answering machine at Moore’s father’s residence in Mt. Clemens, Michigan, but that Moore’s
father did not return Ms. Glass’ phone calls. The report also indicates that she sent a certified

letter to Moore’s father on September 17 2001 The credible testimony at PCR was that Moore’s

nsel had contacted a Dr.. Alexander Morton, a

sonable efforts to mmoate the’ seritence for

mtroduced Dr Evans’ June 22, 2001 repon as Respondent s:-E'x 20. Based upon the findings in the repon (such as

Moore’s denial to Dr. Evans that he had used illegal drugs oralcohol “to any significant degree;” his average score

-. on intelligence testmg,_and evidence that Moore “showed some evidence of difficulty deahno ‘with emotional
- responsibility,” which he explained. 1o Mr. Morm) and counsel S credlble tesnmony the Court fnds that counsel-f
“wisely chose not to present enher expert. - :

//

A89 -

non “the Court notes that the defense had Moore . .

nformanon ‘that “Would assist-in mitigating ‘Moore* s =5+ T




Ms. Glass® report indicates why Moore’s family would have cut him off. Her report
details Moore’s life of crime beginning in 1984 with an arrest for receiving stolen goods. In that

. . . . . . - N
incident, Moore actually admitted to the victim that he broke into her apartment witH ancEer

individual. Moore was then arrested in 1985 for possession of a firearm. Moore was 'ﬁ}ace@%n :
s

o — ]

two years probation during that year. In 1986, Moore was arrested for armed robbery. @gaig,_in e
- = o
o = (33

1986, he was arrested for breaking and entering where several guns were stolen. In 198%; he @ds <23
- O <

sentenced to one year probation and three months in jail.

In 1987, Moore was sentenced to one year and six months to five years for attempted
._breaking and entering. In January of 1988, he was arrested for-a_probation __vio]atioh.: In
September 1988, he was released from prison on parole. He was subsequently arrested in
October of that same year for driving with a suspended license. Moore was recommitted to the
Michigan Department of Corrections as a “parole violator” in July 1989. He was paroled six

months later in December of 1989. In January 1990, Moore absconded from parole. He was

.....

"_-1‘991

He then moved to South Carohna one week,after.

hab1tua1 trafﬁe offende1

He was arrested on October ~10

' charges and recewed a suspended sentence and probatlon In 1992, he was. anested for DUS and :

/%
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possession of marijuana, for which he received sixty days in jail. In 1993, he was arrested for
speeding, DUS, and habitual traffic offender. He eventually received ninety days in jail to be

served on weekends.

*In 1994, he was arrested- for four counts-of passing fraudulent checks. 'In 199-4 hg;vas« Lo

arrested, again, for DUS. In 1995, he was arrested for ABHAN. Also in 1995, he wa%,convicted!*

D("Jf’
of DUS 3" and sentenced to six months, suspended, with ninety days house arrest and; probﬁm

S )
Also in 1995, he was arrested again for DUS and for driving under the influence. O;'Mareix 7, C—:« '
1996 he was arrested and charged with first degree burglary, criminal sexual conduct, and assault
a._nd_battery”._ On_ August 7, 1997, Mqorg;s probé'tiqr{ was r¢voked on a charge of common law
robbery. He was ordered to serve six years in prison. His probation was also revoked on a

habitual traffic offender charge. On the same date, Moore pled guilty to ABHAN, arising from

the 1995 arrest and was sentenced on that charge as well. Moore was released from SCDC on

“Supervised Furlough” on December 9, 1998. Approximately nine months later, he was arrested

A9



The record shows both trial counsel and Ms. Glass unsuccessfully attempted to locate
family members of Moore in Michigan, who would come to South Carolina and testify favorably
for him. The attempts of trial counsel’s and Ms. Glass’ to locate and obtain the cooperatign of.

=

“““Moore’s family’ members .in Michig’a"ﬁ -were' rébuffed. "His" family members would —éot‘:%w

he was in this case. L

This Court viewed the testimony of the witnesses in this case, including trial counsel, and
ﬁnds t_ha; “tArial_. coun_se]fs tespimony on thjs issue is credible. Copnse]fs.;tes_timony is corroborat_ed
by the letter written to trial counsel by Moore and Ms. Glass’ report. The Court finds that
Moore’s family merr;bers did not want to assist in his case and that they avoided all efforts to
gain their assistance and cooperatjon. Counsel’s investigation was reasonable. O'Brien v. Dretke,

156 Fed.Appx. 724, 2005 WL 3529255 (5‘h Cir. 2005) (counsel’s failure to discover particular

//@
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James Moore testified he would have come and testified if he had been notified of the trial.
James Moore claimed he was living at home with his and Moore’s, father during the time from
Moore’s arrest until trial.

~~However; on cross-exatnination by Respondent, James was forced to admit that heiwas =
incarcerated in a prison during part of the time leading up to Moore’s trial and at E_Ee tige of’
=

Moore’s trial on drug charges. James also admitted that he was kept in the dark ?‘y Mesre’ sf

1

~ ")

C’)

Michigan family regarding the fact that Moore had been charged with murder and was—famg thgO
death penalty. This further corroborates the fact that Moore’s Michigan family was e:mbarsassec’?ﬁ—1
an_d al:jgered by Mogre"s commission of a murder and grmed robbery in South Carolina, and that _
they had washed their hands of him.

Another of Moore’s ‘tarothers, Maurice Moore, admitted that he too had a criminal record,

for conspiracy and grand larceny. He also was angry with Moore after Moore’s arrest for murder

and armed robbery. Maurice Moore admitted that when Moore called him from jail after his

prior to the trlal Maunce tesuﬁed that they talked bou




This Court simply does not find Maurice Moore credible because of his conflicting

testimony about his discussions with Moore regarding coming and testifying at his capital trial,

= N .
and his later testimony that he could not afford to come at the time. Addltlonal.ly I\Eunc
(= c:
‘Moore’s testimony is contradicted by Ms. Glass® mitigatiériteport. - Maurice deniedrthat hg wagis
c. =
=T
contacted by any person acting on behalf of his brother prior to or at the time of has br@er ‘sij

capital trial, but Ms. Glass mitigation report specifically states that she sent a cemfﬁd letjgr to%’d
Maorice Moore on September 17, 2001. ‘ |
This Court finds it was an objectively feasonable trial strategy decision not to seek out
two of _Moore?s.brothers. Ms. Gla.ssﬂreport indicates Moore rolated to either his counsel or Ms.

Glass that two of his brothers were incarcerated for drugs. Moore related that his brother James
and his brother Phillip were both incarcerated in state prison outside South Carolina.
Respondent’s Ex. 25. Trial counsel Kelly testified that he would not want to present a family
mémber who was, himself, incarcerated.

This Court has also carefully reviewed the testimony of Moore s other family members

"om Mic‘hig’an. and thé Court finds that he was not prejudiced by :tl’ fai f trial counsel to




attempted burglary. Additionally, they had no knowledge and were unaware of his criminal
convictions for common law robbery, habitual traffic offender, and ABHAN.

Moreover, one witness contradicted Moore’s PCR testimony. She testified that he,moved
_g.

*to Détroit around the age*18: Deposition testimony of ArmaHadley, p..15: Howgver 'Moo

denied at PCR that he had ever lived in Detroit. This Court finds the family’s teséHnon&.tharigF
=N
coC
they were not aware of Moore’s extensive criminal history is not credible. Even if crvedlble:zthegt_i
. 8 c®
r X3 ..Z_.ax

would be thoroughly impeached at trial, by any claim that they were unaware ‘of it.—See”
Belmontes. It would have appeared to the sentencing jury that either his Michigan family
- members were Iy_i_ng abou_t not_knowi_ng' gb,qut his crimina] req_o_rd, or that they really did not
know about Moore as a person.

Finally, while the witnesses said some good things about Moore, they offered no
evidence that he sgffered from any mental illness, mental retardation, personality disorder,

physical or sexual abuse, or deprivation or poverty. Nor was there any testimony from any of

- tés__'ti_ﬁed t

years.. " In fact Vth : hat Moore came from a good family, had good parents _had T




family members had testified at sentencing. See Strickland, 466 U.S. at 695. See also Wiggins,

539 U.S. at 537.

GROUND 10(g) —

~3
=
—

f" == =
of his adaptability to prison through their retained “expert in the field of penal 1nstm|£ﬁon safetyt-__ SR
D. C‘fr

and management,” James Aiken. He asserts that their failure to present Aiken’ s—{estngnyo»—

, Jbsn g

ek

“opened the door for the state's damning closing argument that [Moore] had shown ‘-c*Scala&ng ~
violence.”” He claims that he was prejudiced by counsel’s decision because the State injected the
issue of Moore’s,.__future dangerousness by its argument, and that Aiken_’_s opinion that Moor¢
could be safely incarcerated if he received a life sentence would have rebutted the State’s
argument. The Court finds that counsel made a reasonable strategic decision not to present
Aiken’s testimony. The Court further ﬁnds that Moore has not proven any prejudice resulting

from counsel’s decision.




Based upon Mr. Kelly’s credible testimony, the Court finds that Mr. Aiken was present at
trial and prepared to testify that Moore could be safely housed and controlled by SCDC. While

Mr. Kelly did not have all of the prison records that had been gathered by the time of his PNCR
- :

trial. Mr. Kelly felt that Aiken would have given favorable testimony. : ' f_‘_:
— S &
. - ) e . = & eve
However, the prosecution had brought a records custodian down from Michigarito teshify mér‘"

L

about misconduct while incarcerated in that State. The State had provided Mr. Kelly 4. copy-of

the records that it intended to introduce through this witness and he provided the records to
Aiken. Al_though Mr. Kelly was unab_lelt(_) re;a]l the precise naturAe'of thf-:se__records,39 he rercalled
that the State’s evidence was damaging enough that he thought the defense would bé
“hammered” if Aiken testified. Therefore, he decided not to present Mr. Aiken as a witness.

“In light of ‘the variety of circumstances faced by defense counsel [and] the range of

legitimate decisions regarding how best to represent a criminal defendant,” the performance

* ¥ ‘circumstances.”” Belmontes, 130 S.Ct.- at _384"-8_5'__’(citin'g“:'

"+ .+ .Considering the circumstances- i

it S Y e A SOCRTY Uy TRy VT TR 0 AT T )

Cir: 2007) (petitioner did

39:The Couft-finds' that i :20117 M <kéliy had:telephoried: Mri: Aikens in-ameffortito-obtair aicopy -0f the: recordsse-s s el
+ ¢ from Mr. Aiken‘and refresh his recollection. Mr. Aiken did:not return his call; but he was informed that Aiken did - - . -
* ot have the records. Therefore, Mr. Kelly could not recall whethet-Mr, Moore ‘was involved in gangs, assaulis or
"""""" escape or some other misconduct. Although he did not have a'specific recolléction, the report sent to him by Ms.
- Glass (Respondent’s Ex. 25) shows a detailed account of his criminal history in both-Michigan and Seuth Carolina,
- including severaloffenses that the State did not introduce at trial. See Ground 10(b). Included in the information
provided to ci(')u'nsel was that Moore absconded from parole in Michigan on Jaﬁuary 10, 1990. Respondent’s Ex. 25,




not to present retained mental health expert's findings or further evidence regarding petitioner's

educational history were tactical: counsel purposely withheld information about defendant's past,

including school records, because he had reason to believe that it would lead to,:’éiam%ng};

203, 210 (4™ Cir. 2003) (counsel’s str ategic decision not to present psychologlcaLewdenc
r“v :x
where experts’ findings contained suggestions of antisocial behavior that could Bave 8en

f‘(

harmful to client’s defense “was a reasonable one because such evidence ‘is a double-edgcd
sword that might as easily have condemned [defendant] to death as excused his actions.”f)
(citation omitted); Miller v. Anderson, 255 F.3d 455, 459 (7" Cir. 2001) (“The clearest respect in
which the lawyer's represent;cltion fell below the rﬁinimuﬁ level was the decision to pﬁt the
psychologist on the stand, knowing what the lawyer knew”), order directing the district court to
1ssue a conditional writ of habeas corpus vacated and the petition for rehearing dismissed, 268

F.3d 485 (7th Cir. 2001); Bonin v. Calderon, 59 F.3d 815, 834 (9" Cir. 1995) (“whlle the

7-‘-



introduced it at sentencing,” and ‘that had the jury been confronted with this ... mitigating
evidence, there is a reasonable probability that it would have returned with a different sentence.”

— ~ .
Belmontes, 130 S.Ct. at 386 (citing Wiggins, 539 U.S. at 535, 536). Further, “[i]n evatuatigg that .

>
. - P e A -\ . TR B : Y R . o s g e eee. - C: C: -
U GUestion; it is necessary to considerall the relévant ‘evidencethatrthejury would 'ha'vg?.‘;had*%’efor,; =
— Zof

it if [counsel] had pursued the different path-not just the mitigation evidence [0015\;156:1]:\goulagmgE

L p OC:

have presented” through Mr. Aiken, but also the damaging evidence from the prosecutﬁ;h I’E":

reply “that almost certainly would have come in with it.” Belmontes, 130 S.Ct. at 386.

“ AL

The Court finds that, on cross-examination, Respondent significantly impeached his
opinion of Moor_e’s gdaptability thh a contrary history of disciplina_ry_ _Vinfractions that Moorg has
committed while incarcerated. Specifically, Respondent elicited that Moore had committed a
number of disciplinary infractions, both in the Spartanburg County Jail and on death row. The
most serious offense that he has committed while housed on death row is possession of a cf:ll
phone and cell phone charger which occurred in July 2006. This was considered a major

..........

infraction by SCDC.

* Mr. Aiken _\'éva_s" dfé "allf(:)’f ‘the disciplinary infractions that'Respondent elicited; - - -




states petitioned the Federal Communications Commission in 2010 for permission to install

technology that would jam cell phone transmissions and render them useless. 10

Further, although Respondent did not impeach Mr. Aiken’s opinion with the Jgnuar?-:lO

sz o 0::1990: offense that-Moore: absconded-from. parole:in Michigan:(see. Respondent’s-Ex r’L’S pmS), 2
—_— =of
T
this offense and any other infractions that he committed during his incarceration szlc n 2“12
o
2o _ OL_.
would almost certainly be presented by the State at trial to rebut Mr. Aiken’s opinion aS' to = s

- an—

:3

L

Moore’s adaptability. The Court finds that this offense and the numerous disciplinary infractions
that Moore committed in South Carolina prior to the trial would have minimalized the
effectiveness of Aiken’s tes’umony ThlS is particularly true if there was further evidence of
mleconduct -that Moore committed in the M1ch1gan incarcerations, as there appears to be. Under
these circumstances, the Court finds that Aiken’s expert testimony would have been of slight

value, at best, and that it would have permitted the introduction of evidence that would be

4]

damaging to the defense’s case in mitigation.

arrest proved that he ‘is being. _a

. See htrp //WVvW n)Txmes com/”O]l/Ol’Onus,Oapnsone*s htm} N R e

. *" The original jury would obviously not have been presented w1th any of the dxsmplmary infractions that Moore

. committed after ‘the trial, such as his' misconduct while he lias been incarcerated .on death row. However, a

. resentericing jury obviously ‘would be presented with this evidence, as well. The Court finds that this post-trial
C evxdence of mlcconduct would all buI conclusxvely demonstrate his: mabmty of refusal 10 adJust to conﬂnement




productive member of society.” R. p. 1730. Thus, the defense did present evidence to rebut the

State’s argument on future dangerousness. -
=<

1102

Additionally, the Court finds that there was overwhelming proof that Moore V(as gl@y

-+ the'murder-of- Jamie-Mahoney-and-the :aggravating:eircumstances:=-There was: alsoeo,-v_.a:whehmng: : i3
‘2‘-,.- T Occ';
proof of Moore’s future dangerousness, through the introduction of evidence con&ml%hln

| pewgr el

E~

prior criminal history, which included convictions for common law robbery, aggrava%e‘d assault=
and battery, thefts of valuables the theft or possession of weapons, and parole violatiorrs. There
was also a similar robbery where he went behind the counter threatened and assaulted the victim.
Fma]ly the record shows that Moore had been 1ncarcerated several times before and was not
rehabilitated by his incarceration. Thus, the Court finds that Moore did not meet hlS burden of
proving that “there is a reasonable probability . . . that the balance of aggravating and mitigating
circumstances did not warrant death” if such an instruction had been given. See Strickland, 466
U.S. at 695. See also Wiggins, 539 U.S. at 537.

GROUND1mm

=Moore maintains that trial counsel -were meffectrve because they :farled to request a

rasi the whole basrs of counsel's. argument that [Moore] was.a v- Th ¢ Co}_lrfg ﬁndgthat o

éhe nas not proven that counsel s perfomrance was deﬁcrent because the credrble evrdence is that

o Sectron 16- 3-20(C)(b)(8) provndes that it is a mitigating circumstance that “[tJhe defendam was provoked by the
victim into committing the murder.” The Court’s Westlaw- search of the statutes of those- states that have the dearh
: Apenalty revealed that South Carolma is.the only" one rhat ha< rhrs mmoatmo crrcumstance : : : S

/%
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counsel made a reasonable strategic decision not to request the charge. The Court further finds
that there was no prejudice from counsel’s alleged error because there was no evidence that the

victim provoked him.

B 104 W
S9NV 1102

-()
v

=First; this-Court finds-that: counsel s: fallure to-request this:statutory: mltlgatmgrmstm

I

c

did not amount to deficient performance under Strickland. The credible evidence ;s thag\/lrr" ’L
Kelly correctly determined that there was no legal basis for counsel to request the chéfge 1;the3:
absence of testimony from Moore to support it. Also, the jury had already convicted Moore of
murder and armed robbery. Therefore, the Court finds that trial counsel made a reasonable
strateglc demsxon under not to ask the trial judge to submit this statutory mmgatlng
circumstance. The Court further finds that counsel dlscussed with Moore that the defense mlght
be entitled to this statutory mitigating circumstance if there was evidence to support it, in
‘ connection with the discussion as to whether or not Moore would testify in the sentencing phase.
However, Moore refused to testify in either phase of the trial. Moreover, he has not raised any
allegation thét CO:U:_I‘ISéI -\A:/ére ineffective in their advice as to his right to testify in either phaée of

the trial. “ ¢+

4

'-"".'.':9;9."_ . /ﬂ//é
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of himself or Mr. Hadden. Also, evidence that the victim was initially armed with both weapons

or that he may have produced a weapon first did not constitute provocation by him for the

reasons discussed in Ground 10(f).

acting lawfully when he finally fired his .44 caliber weapon at Moore, and the victim did not
provoke the defendant to commit the murder. Moreover, there was overwhelming evidence that
proved that Moore was guilty of murder "and the statutory aggravating circumstances. See
Strickland, 466 U.S. at 694. Also, there was no evidence to support the submission of this
mitigator.

Additionally and contrary to Moore’s argument before this Court, counsel’s sentencing

| .:warrant. death” 1f such.an lIlStI'UCth had:béen: 'ven: See: Stz ickland, 466 U S .at. 695 See. also

Wzggms v. szth 539 U S 3]0 337 (200-

B obv10us response to the. prosecutions argument, counsel- suooested that Moore s actlons aﬁer h]S arrcst
.demonstrared that he “is b°1n° apr oductwe member of socnety 7 R p 1730 : : :
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IT IS, THEREFORE, ORDERED:

1.

=

« =

That the Application for Post-Conviction Relief in this matter is —r“g
o«

dismissed with prejudice; and 3

£ 1- 90V 10

L LRN0D BB

2. That Applicant is remanded to the custody of Respondent.

v

AND, IT IS SO ORDERED this 27" day of A/// 2011,
/7

' }R_/@GT;R L. COUCH
Fresiding Circuit Court judge
%%, South Carolina
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