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STATEMENT.OF THE ISSUES ON APPEAL

L Did the Trial Court Err in Finding an Amalgamation of the Companies but Then”
Ordering an Award to the Plaintiff Based upon a Separate Treatment of Each
Company‘? - :

I Did the Trial Court Err in Finding the “Locus” of the Amalgamated Business Was
~ Greenville, South Carolina‘7 S ,

1L Did the Trial Court Err in Awarding Mr. Pertuis a 7.2% Interest in Front Roe‘?
IV.  Didthe Trial Court Err in A551gn1ng a “Zero” Value to Beachfront?
V. Did the Trial Court Errin Finding Oppression of Mr. Pertuis by the Hammonds‘7
VL. Did the Trial Court Eir in Ordermg Payment to Plaintiff of $99,117 for Unpaid
‘ “Shareholder Distributions” Because Plaintiff Did Not Seek this Relief in His
Amended Complaint or in His Testimony at Trial but Was Made for the First

Time in Plaintiff’s Post-Verdict Submission to the Trial Court and the Evidence
Does Not Support the Award? _

 STATEMENT OF THE CASE

This ease began on March 1, 2010, as a declaratory judgment action by Front Roe
Restaurants, Inc., which sought an order declaring that any disclosure of ﬁnancial records
, toMr. Pertuis’ would he suhject 10 aconﬁdentiality agreement. The court entered a -

protective order and Mr. Pertuis received the information he requested.
The case changed into a minority shareholder oppression claim filed by Pertuis on
| September 6, 20l}2,and ivas tried in- that eontext after the parties were realigned hy
- agreement. Mr Pertuis sought damages'for minority shareholder oppression and an order
requiring the. defendants to purchase the ualue of his shares in each corporation.
\
A non-Jury trial was held May 28 and 29, 2013. In lieu of closmg arguments the

court directed the parties to submit their proposed ﬁndings of fact and conclusmns of law ,
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by June 7, 2013.‘ Defendants ﬁled their motion for directed verdict on May 3_1,1201-3, “
~because the court did not entertaun post-trial rnotions on the record. Defendants élso ﬁlvedn
their proposed findings of fatct and concluswns of law as directed on June 7, 2013

"~ On June 18, 2013, the court not1ﬁed counsel for the parties of i 1ts dec151on The
court adopted the submlsswn ﬁled by Mr. Pertuis’ counsel ex parte. The court found an
etmalgamation of companies, found there was oppression of Mr. Pertuis, awarded Mr.
Pertuié a 72% interest in:Front ROe, and awarded Mr. Pertuip $99A, 116 in distributions
that were purportedly unpaid. Tne court entered the order July 3, 2013. On July 19; 2013,
defendants filed theit jotnt motion to alter or amend the judgment. On September 9, 2013,

the trial court entered an order correcting mathematical errors in the original order but

otherwise adhéring to the prior judgmént. This joint appeal follows. .

i

F ACTS

This is an action in equity. Ballard v. Roberson, 399 S.C. 588, 733 S.E.2t1 107
(2012). This Cou_rt teviews féétua_lﬁndings and legal conclusions in an oquitable ztction
de novo. Regions Bank v. Wingard Properties, Inc., 394 S.C. 241,715 S.‘E.24d 348 (Ct.
App. 2011). Tne following testirnony and ovi‘dence' is relevant to the issues on appeut. .

Kyle Pertuns (Plamtlff)

Mr Pertuis has hved in Greenvﬂle South Carolina, for 8 years‘ (R.p.34, 11.1- 4)
In the spring 2000, Mr. and Mrs. Pertuis were living in Arkansas. (R.p.34, 11.14-15). Mr. .
and Mrs. Harnmond .appr‘oached M. Pertuts atbout yat business opportunity inl tne |
Carolinas. (R.p.34, 11.17-25). They owned ‘;Larkins on the Lake,” a'restaurant on Lake

LureA in North Carolina, through Lake Point. (R.p.35, 11.6-10; p.42, 11.6-7). The



Hammonds Warited VMI‘.MP‘é‘I‘U;liS to lv)é fﬁe “general mallﬁager;’ to help with the da.y‘. to dély
operations of the resfaﬁrant. (R.p.35, 1.21 - p.36, 1. 4). Mr. Hammoﬁd had an extensive |
: bac.k\ground.in operatioﬁs and Mrs. Hammond had éome'éxpe;iénée from a’tnarkeﬁng
standpoint. '(R-.p.72, 11.13-18). Ornle,.gf the decidirié faétors‘ fof Mr. l?ertuis to take the job |
was a “Ve;%ting schedule"’ so that he‘could move.irﬁo a position for' growth and eventual .
ownership. (R.p.37, 11.14-19; p-90, 11.14-25). The Hammonds Waﬁted_ to inérease_his
_interest over tyime‘ to give hirp the inéentive to stay there longer. (R.p.91, 11.3-6).

‘The terms of ihe employme'ﬁt in'cl‘uded a “base plus bonus [compensation]
package.” (R.p.37, 11 20-23; p.8§, 11.5-10). The initial conversation was a vesting schedule
that would accrue over five yezltslto a maxirﬁum of ten percent 'ownership. (R.p.37,1. 24 - |
p-38, L. 1; p.89,11.11-12, 21-24). Mr. Pertui’s did not‘ feéall signing any vesting schedules.
(R.§.90, 11.5-13; p:91, 11.12-13).

Mr. and Mrs. Pertuis mbved from Arkansas to take over his new position in June -
2000. (R.p.36, 1_1.5-\1 2). The Hammonds hélped them with relocation assistance. (R.p.37,
L 23). The ﬁnancial perform‘ance of the rest;cxurant improved during his tenure. (R.p.36, 1.
24-p.37,1. 6). The Hammonds were pleased with his perfomance. (R.p.37, 11.7-9). |

In 2001, the Hammonds formed a new corporation', Beachfront Foods, to acquire
" another restaurant,'v“Malarkie’é.” (R.p.3‘8', [. 19 - p.39, 1. 6). At that point Mr. Pertuis’s
role~ had expanded into a “director of operations” over both entitiés. (R.p.39, 11.7-11). The
. name “Malarkie’s” was defi_ved from- the initials of the first names of the ;;articipants, |
Mark aﬁd Larkin Hammond‘andl Kyie Peﬁuis M, L & K). (R.p.4d, 11.1-7). "fhey upgradéd _

~ the restaurant, fe_opened and did fairly well.(R.p.40, 11.8-13). The parties’ >under-stood that
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Mr. Pertuis would ilave a Vestiﬁg schedule with Beachfront that would be concurrent with
the vesting schedule for Lake Point and would reach 10 percent in the same five-year
period. (R.p.40, 11.14-24; p.91, 1.7-17; p. él, .18 - p. 92, 1. 3; p.100, 11.15-21). Despite
not having a writing setting forth the vesting schedule, eventually Mr. Pertuis réached the
vesting level for Lake Point and for Beachfront. (R.p.89, 11.13-15; p.102, 11.5-24). Both
are Nort.h Carolina corporations. (R.p.40,1. 25 -p.41,1. 1).

In 2004, Mr. Hammond had been in Greenville, South Carolina, regarding a -
location that was on the market. (R.p.44, 11.9-12). Mr. and Mrs. Hammond came to South
Carolina again in 2605 to “check it out a couple of times™ and then Mr. Pertuis came
down with them “a time or two, before it was a done deal.” (R.p.44, 11.15-17). Mr. Pertﬁis
was unfamiliar with the terms of the pur.chase, although the seller “raised the price at the
last minute.” (R.p.44, 11.19—25).‘The Hammonds then started a new corporation, “Front
Roe,” through which they took over the location. (R.p.45, 11.1-8).

Mr. Pertuis was assigned to manage Front Roe.(R.p.46, 11.2-9). The Hammonds
asked him about his expéctations for compensation and his cdmment “the best I can
remember to them was I want ownership in this one up to the 10 percent. Similar to the
last two.”.(R.p.46, 11.2—9). Because the restaurant was larger they agreed that Mr. Peﬁuis
would move to Greenville. (R.p.46, 11.18-22; p.47,:ll.14—17). Mr. Pertuis stated, “the
conversation around the ownership was, you know, I’d like to acquire 10 percent in this
as well.” (R.p.46, 11.24-25). They memorialized the agreement with a letter. (R.p.47, 11.1- |
5). The Hammonds indicated they were looking at “creative ways” for Mr. Pertuis to

obtain an ownership interest in Front Roe. (R.p.97,11.7-15; p.508).

4.



The yesting schedule for Front Roetwas different from Lake Point or Beachfront.
(R.p.100, 11.22-23). ’"l"he agreement required the businessto achieve a certain profit |
~ margin. (R p-100, 1. 24 - p 101,1. 7). They created a document that contained the Vestmg
schedule based on proﬁtabrhty (R p. lOl 1 8 p-102, L 4;p.102,1. 25 - p 103, 1. 21) Mr:
Pertuis’ ownershrp interest would increase as the business met certain profit margins.

(R p.103, 11.22-24). Mr. Pertuis agreed to this arrangement (R p.103,1. 25 - p.104, 1. l)

n 2007 the Hammonds sold Malarkie’s and acqurred anew restaurant “Larklns .
. Carolina Grill,"’ in Columbus, North Carolina. (R.p.41, ll.-5-16). _The restaurant initially
~ lost money from startup costs but has since performed better. (R p-43, 1L.9- 23)

By 2007, Mr. Pertuis was managing all three locations. (R.p. 47 1. 18 - p.48, 1. 3).
He traveled to all three locations'four. to SixX days a week. (R.p.48 11.12-1 7). He was in
- contact w1th Mr and Mrs. Hammond every day during this per1od (R p.48, L. 18 - p49, L
2). Each restaurant had a manager and Mr Pertuis was the point person for them. (R.p. 72
11.19-23). The Hammonds gave ‘him the title of “managing partner” of all locations during
“this period. (R.p.72, 1. 24 - p.73, 1. 5).

Larkins on.the'Lake was in rental property and in 2007 the property’s ‘_owner let
the Hammonds knowthat she wanted to sell the real estate. (R.p.42,(‘-ll.6-15; p.97,1. 16 -
p.98, L. 1). The Hammonds ultimately purchased the property through aneyv corporation,
not one in which Mr. Pertuis was a shareholder. (R.p.42, 11.18-23). Mr. Pertuis knew
nothing about the terms, only that the Hammonds were buymg it. (R p.42,1. 24 - p 43, 1.

2). Mr Pertuis stated- that the Hammonds did tell him they were going to buy the land and

he responded, ‘okay, you re gomg to buy it” but voiced no other concerns. (R.p.43, 11.3-
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8). He did not recall eskrng to partrcroate in the transactron statlng l ‘it was just kind of one
‘of those thrngs that [Mr Hammond] had moved forward w1th ? (R p.98, 1. 12 16) He _
doubted he told Mr. Hammond he wanted “a piece of that p1e.” (R.p.98, 11.17-20). The
" Hammonds paid $1 .7 million for the larld and haei to personaily guarantee all of the loans.
(R.p.‘98, 1. 21 -p.99, 1. 5). Pertius stated “I dorr’t deal with real estate.” (R.p.§9, 1. 22).
From 2005 through 2009 the restaurants did very well and Mr. Pertuis was
- working towards an ownership interest. (R.p.49, 11.3-22). He agreed the tax returns for
2005 and 2006 did not list him as an owner of Front Roe. (R.p.t 19,1.23 - p.120,‘ 1. 4).

The first time he realized he had,achieved an interest in Front Roe was in 2007, when the',
K-1 business tax return tisted him asia t% owner. (R.o.49, .23 - p.50’, 1. 1; p.120, 11.5-
10). There was never any other kind of written agreement or confirmation of oxtvhership.
'(R.p.SO, 11.2-7). In 2008, Mr. Pertuis received a similar K-1 form. (R.p.50, 11.8-10). His
interest was listed at l% for 2009 as Well.(R.p.lZO,‘ 11.11-15; p.812).

. The tax dooument generated in 2009 listed Mr. Pertuis as receiving ‘ieight percerlt
~ of net shareholder distributions.” (R-.p.12.l , 11.5-14). He agreed that at the time he owned
10% in both Lake Point and Bearehfrorrt and at least 1% of Front Roe. (R.p.121,1. 20 -
p.122,1.1). He disegreed, however, that the figures for shareholder distributions reflected
w}rat he received. (R.p.4122,:1. 10.- p.124, 1. 10). He agreed t}rat the amounts reﬂected
distributions of 10% for Lake Point and Beachfront and 1% for Front Roe. (R.p.124, 11.3-
10; p. 125, 11..16—22). He ne\%er received eny distributions. '(R.p.126, 11.6-7). |

. Mr. Pertuie identified the tax returns for Beachfront (R.p.705) and LAeke Point.

(R'p.587). (R.p.126, 11.15-22). The K-1 forms reflected that Mr. Pertuis was a 10% owner
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| of each business fror11 2005. (R.p.127, 1,1'2'-6)'
- Front Roe nevér ar:hiéVed the pr'oﬁt. margrn nééessary to get Mr. PertuisA .tb‘ 10%
,A owner'ship. (Rp.104,1.2 - p.105, 1. 7; ’p.127’, 11.10-255. Mr.. Pertuis'agréed that ifhe had -

ithought Front Roe had done so he wouldV4have said something to Mr. Hammond' in 200'8.‘
) (R.p.lOS, 1.9 i p-106, l.~4). Mr Perfuis'méirrtained .he__ did not understand ho?v he would
achieve a 10% ownership in Front Roe, although he never_ told Mr. Hémmr)nd that he did

not understand the arrangement. (R.p.106, 1. 22 - p.108, 1. 18)..

| By 2008, Mr. Pertuis was »bothered by the fact ‘El;at he did not have a.clear
understandiné abbuf what it was gding to take for him to vest in' an increased ownership
in Frént Roe.v(R-.p.SO', 1. 20 - p.51, 1. 3). Mr. Pertuis did not communicate to thg |
Hamménds arry qoncems: about ownership, even during their annual meetings to discuss
futuré business plans. '(R.b.S,l, 11;4-15); Mr. Pertuis had questions about formalizing their -
‘agreeme_nt with the vesting schedule for Front Roe. (R.p.53, 11.7-18; p.55, 11.3-7;.pp.423-
425). In the summer 2008, Mr‘. Ha‘mrnorrd sentiMr. Pertuis an email that set forrh “sorrlev
bf the options with, like, keep cﬁrrent arrangement with 10 percent of F ront Roe this year.
You' willl own a;rproximately $250,000 in net street equity on the businesses. You will
also receive sharéholder distribu‘;ioné of approxirnately 30,000 in 2008 from this
ownership.” (R.p.54, 11.1 7-23; p 104, 11.7-1 8;' pp.511-51 3).'Mr. Hammond did not tell Mr.
| Pértuis'héw much O\jvnership he would Iréve in Fr.ont.Roe. (R.p.54, .24 - p.55, L. 2)
M. Pértuis sent an enllail‘to Mr Hammond requestrng clarification as to rn'atters'

related to shareholder documents anci .qsking ,“abouf the ‘things that weren’t included in

the original ones of Lake Point ahd_ Béaghfront and just other things as we started going
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fc;rwarq;” (R.p.55, 11.14-22; p.426). Mr. Pertuis asked about the stoék valuation formula
and how much he would héve to pay to reach 33% interest in the cbnﬁoany, but could not |
recall if there‘ was é resﬁonse’. (R.p.56, 11.4-17).

: By the beginning of J anuary. 2009 the parties begap to discuss in éamcst what they
needed to do pegarding an employment agrgemeﬁt ora shafehoider agreement. (R.p. 108,
.19 - p.109,- 1.3). The parties mct'. at San‘ibe‘l' Iéland, Florida, in February 2069. (R.p.._56,

11.18-21; p.109, 11.17-22). Irnmediately prior .t‘o the meeﬁng’ Mfﬁ Hammond éent Mr.
Pertuis an email Qﬁ‘Feb;uary 20, 2009, in Whiéh‘ Mr. Hémmond thanked Mr. Per‘tuis‘ for
working‘ on dpartnership agreement, which was thé document. that had not been ﬁrﬁshed
“and formalized. (R.p.56, 11.15-21; p.427).
In the email, Mr. Harr'lménd mentioned forming'an ;‘umbrella cbrporation” or

choosing “another means to equalizef’ Mr. Pertuis” ownership.interest écross thé three
. éompanies. (R.p.57,11.3-13). Mr. Hammond also.suggested developing a leasé between
Lake Point and Largo Properties (the company the Hammgnds formed to purchase the .
real estate under LakeAPoint) to ensure Lake Point’s ability to operate at %he location long
term. (R.p.58, 11.3-12). The émail also suggested dispersing “shareholder distribuﬁons on
an annual basis according vtyo completed K-1 forms” because thé d‘i.svbursem'ents ‘.‘V\}eren’t
being d;)n'e that way” for some pnknbwn reason.'(R.p.SS‘, 11.16-24; .p.109, 1 14 -'p.ml 10?
18; pp-51 5-516). Mr. Haﬁmond; howeve?, said tfley needed to get the tax retufns done
- before ﬁﬁeﬂiiing the method for I\;Ir. Pertuis tdﬂ obtain 33%, .and they alWays sought an |
extension from April. (R.p.l 13, l.l 17 -p-1 14,‘1. 10; Iv).1.15,.11.1'5-24). At‘ no time did Mr. |

Pertuis tell Mr. Hammond that they did not ha\{e: to wait for the returns. (R.p.l 14,21 - p.
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115, 1. 14). The email also stated, “clean up all fdue to/from shareholder” acCouﬁts and
define tréatmént of Beachfront salel of Malari(ie’s and opening of Carolina Grill as it
‘ 'relétes to [Mr. Pertuis’] payouts and - investment reqﬁirerﬁ_ents.” (R.p.;59,11.2-7; p.113,
1.12-16). This entry concerned accounts on the books of loans “to and from” bltl‘[' Mr. |
Pei"tuis did not undéfsfand th.em,'inclﬂl;ding entries showing lc;ans to and from h1m
(R.p.59; 11.9-15). |

- The email étated that Mr. Pertuis was “to pfovide initial draft of employment -
N agreement buy—salé/ shareholder agreement” to Mr. and Mrs.'Hammoﬁd, inclﬁdi'ng
“langliage addréssing iteni 5 consistent with our agreement r;md discussion from
~ yesterday’s meeting. Anticipate draft documents to Be available by April 30th.” (R.p.59, 1.
23 -p.60, 1. 3). In‘ 2008, Mr. Pertuis asked a friend iﬁ Texas who is a corporate lawyef to
prebare é Masté; Relationship Agregment, which he did. (R.p.60, 1.4 -p.61,1. 6; p.4é9;
p.517). M. Pertuis éresented the document to Mr. Hammond in December 2008 aﬁd
there was oné redrafted with some language about “whatever point 5 was.” (R.p.61, 11.7-
| 19). Mr. Pértuis obtained this ’document so that he could get the agréement “formalized”
and “stop worrying about it.” (R. p.61, 1. 21 - p.38, 1. 3). | |

At the end of aﬁ email following the February 2009 meeting, Mr. Hémmoﬁd

stated, f‘if I missed any item from our discussion, please let me know so that I can be sure
it’s addressed.” A(R.p'.l 10,1.23 - p.111, L. 1). Mr. Peftﬁis did not recall ifthere was -
aﬁything mis;ing ér that he sent a followup to this saying “there’s something else in play
that \;ve talke’d ab-out that’s not here.” (R.p.111, .11;1-5). -

-In April 2009, Mr. Hammond sent an emiail to Mr. Pertuis. (R.p.111, 11.11-24;
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p-539). Although they had dlscuss10n about whether they should “Wrap all three entities
into one,’ Mr Pertuis agreed this would make it d1fﬁcult for him to offer 0wnersh1p |
: opportunltles to people he had hlred into each entlty (R p 1141 25-p 113,1..11)..
Mr. Pertuis 1dent1ﬁed a document he recelved from Mr. Hammond on June 27,.
2009 ih reshOnse toa request by M. Pertuis about restructuring his compensation
'package.'(Rf.p.62, 11.5—17.; p.d6,' ,‘11_-1"2; p.451). The document stated Mr. Pertuis had a
current annual salary of$55,000 With a bonus of $50,000. (R.p.63, 11.1-4)._ His
shareholder distribution ‘wa/s “g percent of net Sb.” (R.p.63, 11.’5-7). The document also |
had three options that combined different salaries,f bonuses and distribution percentages,
and included a one-time transfer of a $12,000 boat. (R.h.63, 1.9-p.64,1. 13). ,)
Mr.dPertuis agreed that the boat was eriginally used to transport customers t.o and
from the property on Lg_ke Lure. (R.p.128, 1. 22 -~p..l29, 1. 9). The insurer for the company
suggested they remove the boat from the company name and Mr. Pertuis stated, “if [ was
going to have it in my narhe, I was going to owd it.” (R.h.129, 11.10-19). Mr. Pertuis
thereafter insured the boat in his nande. (R.p. 1,29, 11.20-22; pp.54\7-549). The address on
the policy, however, was“‘Larkihs on the Lake.” (R.p.130, 11.;1-6). Lake Point paid the
premium.‘(R'.p:BO, 11.‘7-21)'. He agreed that he did not list $12,00(~)Tinc0me on his 2008 :
tax returns for the boat. ‘(R.p.l30, 1.22- p.i31,.1. 2). |
The proposal stated “if we go with Optien A, we’ll extend the original timeline on
the River [Ffont Roe] into '2009 if 'the final ndrhbers‘ffom 2008 fell short of what you
need under the original agreement to get youw'to-the 10 percent ownership across the '

board.” (R.p.64, 11.17-21; Ip. 116, 11.12-21). This would have extended the agreement into
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2009 for Mr. Pertuis to-iobtain 10% “across the board.” R.p.117, 11.3-18; p.128, 11.4-12). '

Mr Pertuis already owned 10% of Lake Point and Beachfront. (R. p 116, 11 19 24) He did
not however, own 10% in Front Roe (R.p. 116 1.25-p.117,1. 2; p 128 1. 13- 15)
| Mr. Pertuis stated he had no idea what performance leve] he had to reach to
increase his ownership in Front Roe or the River, asserting it was “somewiiat arbitrary”
with the Hammonds making the decision.' (R.p.64,1.22 - p.65, 1. 4). The document also
stated “I’'m sure you reaiize that every dollar'we spend is 90 cents we don’t make and 10
cents you don’t make.”'(R.p.65, 11.5-9). The document mentioned that the Hammonds

were working with a lawyer to finalize the documents that would address all issues, and

Mr. Pertuis sat in on one meeting with the lawyers. (R.p.65, 11.20-25; p.118, 1. 3 - p.119, L

14; p.132, 11.20-25). Mr. Pertuis did not think Mr. Hammond hampered the lawyers- from.
producing the documents. (R.p.i 148?_11‘.21-24); |
Mr. Pertuis identiﬁed his response to the June 27, 2009 document. (R.p.66, 1. 18 -

p.67,1. 4; p.454). Mr: Pertuis counter-proposed a salary of $67,000, an $80,000 bonns? |
and a shareholder distribirtion at 10 percent along with the $12,000 boat. (R.p.67, 11.6-13;
p.68,11.4-13; p.149,1. 19 - p.150, L. 11) ‘The document stated, “if I did not achreve 10
percent ownership in 2008, we w1ll extend current program through 2009 in order to '
equahze current ownership at 10 percent across the board. Distributions going forward

after the close of ‘09 Will be based on 10 percent ownership ? (R p-67,1.23 - p.68, 1. 3)
Mr Pertuis also requested a time hne for completing the documents. (R. p. 68,11.17- 24)
The response was sometime in July 2009 (R p- 68 1. 25 p.69, 1. 2)

Mr. Hammond subsequently responded to hlS counterproposal (R.p.69, 11.12-19;

-
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p.456). The responsé stated “thanks»,rKyle.. We’re looking forward to the next 10 years. -

"1l get those dctails to [the lawyer] to incorporate into the employment agreement and ask

. him about the timeline as well.” (R.p.69, 11.22-25).

Thereafter Mr. Pertuis’ annuai salary was $67,000 and Mr. Hammond convéyed

the boat to him. (R.p.70, 11.4.-13)‘. Mr. Hémmond did not give him a stock certificate for

' 10% of Front Roe. (R.p.70, 11.14-16). During the rest of the summer and into the fall 2009

M. Pertuis continued to press for the documentation of his ownership interest. (R.p.70, 1..
19-p.71,1. 1). The Hammonds always responded thaf the documents were coming.

(R.p.71,11.2-4). Mr. Pertuis had several meetings with Mr. Hammond to discuss the

~ documents and things came to a head just before Mr. Pertuis left. (R.p.71, 11.5-20). .

Mr. Pertuis said the restaurants were running well during this time, although

“there are always issues with this business,” adding there were “a couple of issues that I

‘think maybe just were blown out of p.roportion or whatever.” (R.p.71,1.21 - p.72,1. 9).

In October 2009, Mr. Pertuié éénfronted Mr. Hammond with his frustratidn over
no documentation. (R.p.73, 11.6-9). Mr. Pertuis wrote an email on October 6, 2009,
enumerating the issues he was experiencing at the time. (R.p.131, 1. 22 - p.132, 1. 2). Mr.

Pertuis mentioned that he had not received his 1% distribution.‘(R.p.13_3, 1.18 - p.134, L.

'5). He said nothing, however, about being treated unfairly. (R.p.132, 11.3-17). Mr. Pertuis

told the Hammonds he “needed .some time to clear my head.” (R.p.73, 11.12-19; p.131,

11.9-18; pp.550-553). Mr. Hammond told him to call the lawyer and the documents should -

“be done, and Mr Pertuis did so..(R.p.73, 1.21- p.74,1. 2). The lawyer working on the

- documents waS out sick. (R.p.74, 11.4-7; p.133, 1L.7-11)..
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Mr. Pertuis then took 10 days off to. consider his situation with the Hammends '

and the busmess (R p.74, 11 8- 10) Mr. PCI'tUIS exchanged emalls with Mr. Hammond

durmg this time and Mr. Hammond suggested they meet (R p.74,1L 11 24) They met in’

Columbus, North Carohna, so Mr. Hanimond could address the 51tuat10n. (R.p.74, 1.25-

p.75 1.2; p.134, 11.10-17). Mr. Hamrnond ahswered the questions Mr. .Pertuis had sent him |
but 'he could\not recalt the details of the conversation. (R.p.75, 11.4-8; p.134, 1.17-p.135,
1.4). Mr. .Perthis continued his time off to consider the situation. (R.p.75, l11.9-1 D.. ]

Mr. Hammond eventﬁally emailed Mr. Pertuis and told him that if he was goihg to
continue with the conapanies, he needed to eeme to their home to talk about it; if he was
not, then hen‘eedecll to stay»in Gr_eenvilte. (R.p.75;, 11.21-24). Mr. Pertuis begah to drive
toward the Hammond’s home on the appointed date, but he was late. (R.p.76, 11.2-5; p.
135, 1. 6-10). Mr. Hammond called him arid was angry and said “no, we’re coming do% ,
there; meet me at the River” at a certain time.' (R.p.76, 11.5-8; p.135, 1. 12). This was the
location for the meeting- “if there was going to be termination.” (R.p.76, 11.9-11).

Mr. Hammond and Mr. Pertuis met in one of the banquet rooms. (R.p.76, 11.13-
14). Mr Hammond sald “we’re gomg to have an understandlng that thls is a mutual
agreement” that Mr. Pertuls was “going to be moving on.” (R p. 76 11.16-22; p.138, 1. 12-
24). Mr. Pertuis responded “okay.” (R.p.76, 11.23-24; p.138, 1. 24). He asked Mr. .
Hammond to allow him to tell the staff and he then told them simply that he was movingy
on. (R.p.77, 11.2-10). He went ddwnstairs and told the general manager that he Was |

moving on and the person shook his head and said “1 already know. [Mrs. Ham_fnond]

told me.” (R.p.77, 11.10-14). Because Mrs. Hammond was not at the meeting this | _
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exchange told Mr Pertuis that she was telhng people that Mr. Pertuis was leaving before
he met with Mr Hammond (R p. 77,11 14 17). Mr. Pertuls agreed that he testified in his
deposition that he had already made up hlS mmd to resign before he rece1ved the call from
M. Hammond during the drive to Lake Lure. (R.p.136,1. 16 - p.138, 1. 10).

Mr. Hammondn told Mr. Pertuis that the Hammonds had decided to buy Mr.

.Pertuis’ shares. (R.p.77, 11.A1 8-23). Mr. Hammond said he would get with his aceountant

and present Mr. Pertuis with a price. (R.p.77, 1. 24 - p.78, 1. 2). Mr. Hammond eventually
presented an offer of $12,000 if Mr. Pertuis would return the boat, meaning the net offer
was Zero. (R.‘p.78, 11.5-23; p;141, 1.9- p.142, 1. 1; p.555).

On December 2, 2009, Mr. Hammond sent Mr. Pertuis an email stating they were
rescinding the offer to purchase Mr. Pertuis” stock interest. (R.p.79, 11.19-20). The email
added that if Mr. Pertuis chose to return the boat for proper storage before the lake was
drawn down they would consider further discussions. (R.p.79, 11.20-23). Mr. Pertuis took

this to mean the offer was “off the table.” (R.p.79, 11.24-25; p.457). Mr. Pertuis responded A
that he needed information to obtain a third party evaluation. (R.p.8-0, ‘11.7-12).‘ In the
email, Mr. Pertuis stated: .
~ T'have e\\/eryr intention to resolve things with you both on fair and
amenable terms. That’s all I have ever requested. My decision to move on
from Larkins was based on changes I needed to make to.positively impact
my life. I represented this brand with the utmost integrity and
professionalism. The nine and a half years have given me a tremendous
number of experiences, opportunities and growth, and I’'m truly
appreciative. I’'m looking forward to every new opportunity and what is
best for me and my family and wish for you and everyone representing -
- Larkin’s brand the same. I continue to promote and support your business

and the people that represent you on a daily basis and do not apprecrate
your takmg thlS direction. S
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(R.p.80,1. 16 - p.Sl, 1. :4; p.l44,l. 17 - p.145,1. 1; ;5.561). Mr. Pertuis said nothing about
the Hammonds mistreating‘ him. (R.p.l45 ll.2-4).

Mr Pertuis received no. documents durmg the time he took off (R p 81, 11.5- 13)
He also received no further offers to purchase his stock (R p.81,11.14- 16) He sold the
boat about ayear and a half before tr1al (R.p. 81 ll 19-23)." |

Mr. Pertuis hired Charles Alford-to perform a third-party evaluation of the
company. (R.p.82, 11.9-15). Mr Alford asked for ﬁnancral documents and records
(R.p.82,11.16-22; p.83, 11.12- l7) .Although Mr. Pertuis received some documents from
the accountant, he never received anything for Mr. Alford’s use. (R.p.83, 11.18-25). When
the Hammonds presented him with a Conﬁdentiality. Agreement he refused to sign 4
because he felt it accused him of theft and it listed him as only a 1% owner in Front Roe..
(R.p.86, 11.1-20; p.147, 1. 13 - p.l48, L. 5). His response stated that he wanted the
documents “unrestricted 1n any way.” (R.p.‘l48,' 11.21-24; p.579). Once the court entered a
protective order he received the information he sought.‘ (R.p.149, 11.5-12). -

- After Mr. Pertuis left the companv on October 12, 2009, '.he did not do anything
for about six months’. (R.p.8p4,y ll.4-8). He posted his resume on “Mons‘ter.com’-’» soliciting
work as “a restaurant consultant.” (R.p.1 42, l 11 -p. 143; 1. 5). Anyone wanting to retain
his services likely would have included a competitor of Larkins.‘ (R.p.143, 11.6-9). During
this time Mr. Pertuis was requesting financial info‘rmation from the Hammonds (R.p.145,
" L. 5 p.146, L 12; p- 563) In March 2010 he took a pos1t10n asa management consultant ,- |
working fora company out of Chicago Mlinois. (R p. 84 ll 14 21) That _]Ob lasted a little

over one year. (R.p.84, 11.22-23). After that position ended Mr. Pertuis started his own
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, businéss_ working with érﬁall businéss owners, executives and athletes as an executive |
coach. (R.p.85, 11.16;21). When asked if he had flad anythihg to do with the restaurént
, . D R »

business since his depéﬁure from his employment Wit}} the Hafﬁmonds, he étatéd, “étﬁer
than eating in restaurants, no.’f (R.p.85, 11.22-25).

| - Appellants obj ected to thi; line of queétioning ‘onv groﬁnds of relevance. (Rp 85,
11.1-3). Mr. Pertuis’ counsel s_tated the evidg:nce wés.r'elévant to ‘;wrongfl;l terr.ni'natic.)n
' and the difference betwe;eri what hé .Was ﬁlaking andIWhat he ;hould have been making.? ?
(R.p.85, 11.4-6). Appellants respdﬁded “they’ve héver alleged wr(;ngful termination in the
pleadings™ and counsel responded “as a part of the breach of fiduciary duty....” V(R.p.85»,A
| 11.7-10). The court simply s;tated, “well, go ahead. Go éhéad.” (R.p.85,1. 11). Mr. Pértuis
ag{re'ed there was nothing‘iAn his pl’eadings about wrongful termination. (R.p.139, 11.3-22‘;
pp.§65-972). He also admitted 'that he stateci in an email in J ar;uary;2Ql 0 that he |
. “resigned” before the documents were finalized. (R.p.146, 1. 13- -p.147,1. 1).

Mr. Pertuis stéted that dgring the period 2005 through 2008, the Hammonds were

‘treating th¢ businesses as a,panriership. (R.p.51, 11.16-1‘8). He agreed there were
ex;:hanges of funds and personnel between the‘businesses.‘(R.p.Sl, 1. 22 - p.52,’1. 1).>Mr.
‘ P_erfuis felt like h? Was'inclu(‘ied in the buéiness planning 'meetings “for a reason.” | 7
(R.p.52, 11.1 8.-20). By the late Vsur'nmer b;ea'r-ly fgll 2009 Mr. Pertuis haci'been With thel- ‘
Hammonds 9 % years. (R.p.72, 11.10—12).'H¢ believed he was éntitled toa 10% intérest' in
thé cofﬁbanies, and 'sfated Mr. Hammond placed an 8% evaluati‘on oﬁ it,,altﬁough he"
ne\;er received any documéntatioh té sﬁpﬁort that “understanding.” (R.§.87, 11.6-17).‘

- Throughout their 'association', Mr. Pertuis had regular communication with Mr.
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A Harﬁrﬁond regérding eithef an annual assessment or where he sfood as far as hov& the
business §vas doing or whg:re hé stood on éqmpensation. (R.p.§2, '1', 10 - p.93, L 17; p..94,

| 11.15;17; p-100, 11._2-1‘0;.p1:502; p.SOS; p.507; p.5'.09). When Mr Per'tuis‘ started hé was
regeiving a‘salary ‘and‘é ‘bonus rthat"woﬁl(vi be entirely taxable as incéme. (R.p3.93, 1.‘ 22 -

| p-94, l.. 22). He did not recall there ever'béing a bonusA té which he was entitled but did

" not gét. (R.p.94, .23 -lp.'95, 1..'3)‘. Mr."Hémmond fhen advised Mr. Pertuis that going
forward, the bonuses would be paid to him through shareholder distributions as a.'wéiy of
saving him money. (R.p.93, 1. 24 - ?:94, 1.. 3;p.95,1.4- p.96, 1. 6). Mr..' Pertuis never
intéractéd with thé accountant even thbugh there was nothing that prohibited him from
asi(ing the accQuntént any questions. (R.p.96,1.7-p.97,1. 6).

Mr. Pertuis agreed fhat <there was nothing in his complaint to assert that the
Hammoﬁds'had defrgluded'him or misrAepresented.anything to him about the percentage of
owner_ship.,(R.p.lé9,.1. 18 - p.140, 1. 13) Prior to Novembér 2011, Mr. Pertuis did not
allege any misconduct ofminorify oppression. (R.p;140, 1. 14 - p.141, 1. 8).

Mr. Pertuis stated that ;lthoﬁgh the K-1 forms listed amount's fof “distributions,”
there was never a separate check “specific as-a distributidn” but the ainounts were
| included in bonuéeé. (R.p.150, L. 16-p.15i, 1.10). There was no 'wayv to determine whethgr

he received a bonﬁs ora di.'stributid-rl:. (R.pi._lS 1',' 11.7-13). Sincerhe left Mr. Pertuis has not |
received any distfibutions_. (RL£.419, 11.14-24). He also never received any. notice of a
shareholder mééting. '(R.p..420,"ll-.i-1 1) He haé received a K- 1 shO;Jvihg his il_nterests‘at
10% in Beachfront and.Llake Poin’)t'and i% in Front Roe. (R.p.420, 11.11-17).

Appellants offered into evidence 16 U.S.C. § 6037, which requires that when a .' i

-17-



shareholder beheves that his 1nterest is somethlng other thanlwhat has been reported by
the corporatlon ona K 1 forrn the 1nd1v1dua1 has a responsrbrhty to notrfy the IRS that he
or she believes the individual is due a drfferent percentage and to file a return
_accordlngly (R p-213, 11.3-9; p. 974) The partres stlpulated that Mr. Pertuis made no
not1ﬁcat1on pursuant to § 6037 at any trme since 2007. (R p. 213 ll 9-11; p. 213 .23 -p.
214,1.21; p.215, 1114 p974) ..

Mark Hammond .

Mr. Hammond began to work in restaurants whrle in high school SO that'he could
pay for flight school and pursue a career as a pilot. (R.p.227, ll.‘l 1-15). Circumstances
changed and there were no jobs ﬂying aircraft anct at that time the restaurant business was
looking to move him into management. (R.p.228, 11.15-20). He stayed in the restaurant
business and has been -inthat.businessever since. (R.p.228, 11.20-53).

Mr. Hammond Worked for about 10 to 11 years in the restaurant operations
division of PepsiCo in Calrfornia a‘nd'along t‘he west coast. (R.p.229, 11.1-8). He
eventually was moved to the Human,Resou(rces Departrnent in the_training facility in
Southern California. (R.p.2.29,'11.8-13)'. He was in that position for about 4 years. |
. (R.p.‘22-9, 11.14-1 5). He then moved to a marketing focus and eventually moved to
: Arkansas in that capacity. (R'.p.?29, .16 - p. 230, 1. 125. He spent about 157of the 20.

years in training and‘developing management. (R.p.230, 11.14-20).
| The Hammonds loyed the restaurant_ business and looked for oi)portunities to
“purchase a going con'cern‘. (R.p.230, 11.23-25). They did not have a lot of capital so they

looked for someone who could “seller finance.” (R.p.230, 1. 25 - p.231, 1. 2). They also
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wanted to move to this part of the country to be closer to Mrs. Hammond’s father who
lived in Kentucky and whose health was d1m1n1sh1ng (R.p.231, 11.2- 5) They found the
opportumty in North Carolma met w1th the seller rev1ewed the books with the1r
accountant, and purchased the busmess (R.p. 231 11.5- 9) |

The business was called J 1mmy s Original.” (R.p.231, ll 10 11). They ran it
under that name for a few months but eventually chose the name “Larkms on the Lake ”o
(R p.231, ll 13-16). This i is now “Lake Pomt Restaurant.” (R.p.231, ll 20-21). The
Hammonds were orlgmally the only shareholders. (R.p.23 1,1.22- p.232,l. 1). They
financed the purchase and personally éuaranteed the money. (R.p.232, 11.2-4). They also

| sold everything they could, including two boats and two cars they oWned in Arkansas, for
the doyvn payment. .(R.p'.232, 11.5-7). The seller carried most of the financing, and the .
Hammonds ,obtained a small bank loan as a line of credit. (R.p.232, ll.7-9).

After going through the first year the Hammonds decided they needed to focus
more on the husiness management of the operation since neither of them had much
experience in running -a ‘.full.-'service businesswith a bar; (R.p.232, ll.l4-22). The.
Hammonds found Mr. P‘ertui‘s’ resume on the internet. (R.p.232, l.. 23 -p.233,1. 4). In the
summer 2000, or a little more than a year after the purchase, Mr. Pertuis came on boa'rd.'
(R.p.232, 11.10- 12) The Hammonds hired h1m as the1r general manager for Larkins on the
Lake. (R.p. 233 11.5-8). They agreed to relocate him and his wife. (R. p 233 11.8- 10) |
Although stock ownership may have been d1scussed there WEre no promises or
arranéeménts made at that time. (R.p.23 3,111 1-16). His compensation included a salary |

and a bonus based on proﬁttargets. (R.p.238, 1. 18 - p241,1.21).
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At sorﬁe pdfnt the Harﬁmohds made the option of owﬁership available -t-o.Mr.
Pertuis: (R.p.233, 11.17-1 8)"". They were very. irﬁptessed with his dedi‘cation' to the business
: énd they wahtied to do séfnething that was ﬁqufuglly beneﬁcial. _(R.p.233, 11.21 -24). Théy
wanted to.keep Mr. Pertuis abéard and give him an incentive to stéy the nve‘xtA several |
. years. (R;p.233,_1. 24 -p.234,11.1). They Wanted him to share in the businéss he was
4he1ping to grow ahd develop and'be a ‘sh'ar'eholder. (R.p.234, 11.1-3).'. | |

The Hammonds gave Mr. Pertuis an opborfdﬁity to earmn througﬁ"a vesting
~ schedule up to 10% ownership 1n que Point “bﬁ;ely based on sticking aréund; staying
dedicated and staying on board as an emplosfee ip that capacity.” (R.'p.234, 11.6-9). It was
important.to have vcontinuity and consi;fency in management. (R.p.234, 11.11-16). Mr.
Hammond did not know if they eve.:rv reduced the agr’eemen‘; to writing but they
“continued to grant him his ownership shares as‘wé stibuiated_and agreed to culminating
in his ownership of 10% of the ng‘poration.” (R.p.234; 11.17-24; p.‘234', 1.25-p.235,1.3).

A féw yeérs after AMr. Pertuis came on board the Hammonds had the opportunity
“to écquire another restaurant in town. (R.p..23 5, 11.6-8). It was in a “different trade area”

, énd would not corﬂpete with the existi'hg restaurant whiié gi?ing them the opportunity to

grow the businesses w1th1n the same':community. (R;p.235, 11.8-1 1). They met with the

' .-c<)wners, loéked at the facility, lookéd at Xthe.tr‘ade érea aﬁd coﬁqpleteq the formation of a
new corporation to' run that business. (R.p.235; 11..12;i5)..Th¢y secured a loaﬁ from a

' lécal bank; purchased ;[he busin¢s§ (Béa(:hfront) with some seller ﬁngnciﬁg, and started to
operate. (R.p.235,11.15-16; p: 24_6, 11.2-7). | .

The Hammonds made Mr. Pertuis the same ownership offer_that théy_ made him
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for Lake Point._(R.p.23$, 11.17-20). VThey §vould grant him shéres of corporate stoci< baéed
“ona vésting schedule over timg;'(R.p.235 ,"11_.2'0-21). Again, they waﬁted to have éoﬁé ’,

' consistency in managgmeﬁt ahd to have Mr. Perfuis‘foc.used. on growihg the bl}siness"
proﬁtability “for the lbng haui.” (R.p.235, 11.21-24‘). The longer hé s\'tayed thg: more -
owﬁership he gained iﬂ Béachfront similarly to the Lake Point arrangement. (R.p.235, L.
24 - p. 2{36-,‘ L. 1, p-309,1.22-p.3 1.0,_1. 7). By 2,.005 Mr. Pertuis was vested 10% in both
Beachfront and Lake Point. J(R.p'.3»1 7, 1L 1 5-25).

Some friendé vo'f the Hainrho_ndé who lived in Greenville also had a home at Lﬂake |
Lure.. (R.p.248,11.15-16). They WOl;lld invite the Hammonds to come to Greenville, and
”they‘ were acquainted with Rene Rock, the owner of t.he restaurant that ’eventually became
“Larsons on the River.” (R.p.248, 11.16-24). Mr. Rock was interested in selling the |
| réétaurant but had not decided on a price. (R.p.248, 1. 23 -p.249,1. 1). They

c.ommunicated over thé next six to 'vni’ne‘ months and those conversations culminated in the | .

Hammonds buying the restaurant in April 6r May 2005. (R.p.249, 11.2-6).

The seller did not have the resources to carry financing So the Hammonds had to
comé up with all of the moﬁey to buy the restaurgnt'. (R.p.251, 11..1 9-24). The Hamm;)nds
were able to assume the owner"‘s loan Aas“ part of the purchase pricé. (Rtp.251, 1 25 - 252; o
1. 2). Mr. Hamiﬁond then secﬁréd ﬁhancing ﬁ‘Ol’i"l another 1barik for part, andvthe rest came |
from the'Hémmorids’ savjngs. (R.p.252, 11.2-4). Tﬁe loans were secured by mértg_ages on

' theHammonds’ homev. (R.p.252, 11.5715); The ﬁnanciél risk at Front Roe was
: signiﬁcantly highef than the other twq businesseé. (R.p:252, 11.16-18). The Hammoﬁds

paid $1.205 million for the restaurant. (R.p.349, 11.10-14).
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Front Roe is under a lease with the Peace Center. (R p.289, 11.17- 19) They
negotlated anew lease for 18 years - an 1n1t1al 3- year term and three ﬁve -year options
' ‘ (R.p.289, l. 21 - p.290, L. 3) At_ the time oftriall theyv had‘9 Vs years left. (R.p.290, 11.4-6).
In recent years the Peace -Center has renovated 1ts facility, increased the rent, and opened
a competing restaurant.'(R'.p.290; L. 7 -p.297, 1. 6; p.-9‘5.6; p.QSé; p.964). The Peace Center
| has so far refused to extend the lease (R. p 357 11.12- 23) ’
Mr. Pertuis was: gomg to manage the operat1ons of the new restaurant and the
- Hammonds proposed a new bonus structure and ownership track based on proﬁtablhty.
tR.p.249, L 22 -250,1. 19). The ownership t_rack of the other two restaurants was spread
out over ﬁr/e years. (R.p.édo, 11:20-22). They decided to tie ownership yestin‘g in the new
restaurant to proﬁtability'so that )Mr. Pertuis could. attain ownership in one ortwo years
_because “the quicker he attained it, the ‘hetter we all...would beneﬁt.” (R.p.2503 .23 -p.
251, 1L.7). The-Hammonds decided to give Mr. Pertuis a 1% interest in the restaurant
(Front Roe) after the year that it ﬁrst turned alproﬁt, and the next hurdle was once the
restaurant obtainedh$500,0v00 in operating profit — lat that point Mr. Pertuis. would be |
granted an additional 9% to bring hisoanership to 10% (R.p.251,11.10-18; p. 259, 11.23-V
25; p. 275, 11.21-24; p. 277, 11’.9-20; p.‘3(58, .24 -p. 309, 1. 1;p. 311, 1. 21 - p. 312, 1. 5;}p.' "
h 356, 11.9-13). Although they reduced this agreement to a writing, Mr. Hammond was.
| unable to locate the document (R p- 252 l 25 -p. 253 1. 6 p 308, 11.1- 10) Mr. Pertuis-
' never stated that he did not understand what he needed to do in order to obtaln a 10% -

interest in Front Roe. (R.p.253, 11'7'14)‘.

Mr. Peituis moved from North Carolina to Greenville and the Hammonds paid for
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- a car in his name. (R.p.256, ll.6-l3). They covered his expenses and the company loaned
him $l(l 000“ as a down payment on a-home. (R.p.256, 11.13-21). lhe loan was repaid .
| through offsets from bonuses Mr. Pertuis was due. (R p. 256 .23 -p. 257 L 5) Mr
Pertuis agreed to the arrangement (R. p 257 ll 10- 14) They also 1ncreased hlS base salary I:
from $45, 000 to $55 000. (R p. 271 11.18-19). |
Mr. Hammond helped develop Mr. Pertuls professmnally by regular personal

coachmg about the business: (R. p 215 ll 20-24; p 236,1.2-p. 238 1. l7 p.502). He: paid ‘
‘ for Mr. Pertuis to have _executive coaching, attend workshops, and leadership seminars.'
(R.p.215,1. 25- p.216, 1. 8). It was the Hammonds’ intent to help Mr. Pertuis “become the
best manager for our business as possible.”.(R.p.216, 11.8-10): Mr. Pertuis‘was the
“director of operations” for the restaurants. (R.p.249 11:21-22). At no time did Mr. Pertuis
raise a question that he did not understand what he needed to do at Front Roe in order to
‘earn all percent interest. (R.p.227,1. 21 - p.228, 1. 6; p.278, 1. 20 p.279, l 1; ; - 320,
11.15-16; p323 11.14-18). |

| Both of the North Carolina restaurants were seasonal, making profits only from
Memorial l)ay to Labor day. (R.p:246, 11:12-20; p.280, 1. 23‘- p.\28l,‘ L. 1). Sometimes the
restaurants needed cash infusions to make payroll and continue operation during the off-
season; (R.p.246, 11.8-23). Instead of making a capital call from the shareholders, and to
avoid diluting Mr. Pertuis’ interest the Hammonds would loan the company money.
(R p. 247 11.3- 14) Mr. Pertuis knew money was being loaned but v01ced no ObjCCthI’l
(R.p. 247 11.15- 22) Later on the Hammonds would transfer funds from the Greenvrlle

RN
restaurant (which was less seasonal), again to avoid a capital call or requiring the
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Hammonds from Vhavivng to infuse more cash. (R.p.248, 11.-1-8). Mr. Pertuis never made
any capital contr‘ibution"br .loéﬁ to any of the theg corﬁpanies. (R.p.252, 11.. 19-24).
‘. In 2005, Front Roe 'had‘ not perfonﬁed é_lt évlevel where Mr. Pertuis had \./e’sfeci’ éﬁy '
interest; (R.p.254,' ll‘.é2-25).,Aﬁer 2006 the restaurant finally tufned frofn a negative to a
- positive in Voper‘atir‘lg inCorine. (R.p.255, 11.1-4). At that point Mr. Pertuis was granted a 1%
iﬁterest. (R.p.25§,' 11.5-7; p.320, 11.16-1 1). Front Roe never acﬁieved net profit of
$500,000, however. (R.p.275; 1.25-15.276,»1.3). o
The Vestiné ,“[_hreshold for.Froint Roe neye% changed. (R.p.308, 11.15-18). Thé court -
asked Mr. Hammond “you are saying there is no intermediary stopping point, is that
‘ right?"’ to which Mr. Hammond replied, “that was - - no, there v;/asn’t. That was paﬁ’of
. what the original agreemé‘nt was.” (Rip.2%6, 11.4-7). |
Mr. Hammond regularl'y g;avé Mr.“ Perfuis feedback and information on how. he
(_:oula grow th‘é businésses, hélp make them profitable, and attain ownership. (R.p.2£1_2, 1.
17 - p.244,1. 9; p.253, 1. 15.- p.254,1. 13; p.505; p.507; p.508; p-509; p.511). This
inclﬁded advising him thét because Mr. Pertuis was a shareholder, iﬁstead of writing a
“bonus” check the mqnéy wouid bei characterized as “shareholdérﬁ distribution.” (R.p.244, "
11.10 - p.245,1. 1). T_hey would have:a target for a bonus as much as his shareholder
distributions would allgw aha they Would writ¢ a check for tﬁat bonus. (R.p.255, 1. 24 - p.
256,1. 1). Then if Mr. Pertuis had mofe ‘ti)onus' than his shareholder distrjbutions would |
allow, they would run if tﬁ;bugh péyrgll.(R.pZSé, 11.2-4). Treating the bonusv in this_ ‘
‘ménnér helped Mr. Pertuis with tax treatment. (R.p.274, 11.15_2'0‘).‘ Any timé Mr; Pertﬁis :

was entitled to a'distribution he recéived it. (R.p.330, 11.20-25).
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By 2(lO7-, the lease on the property upon"which LakeJ,Po.intsat'yvas coming _to an
end. ,(R.p.265, 1.1 5-19).‘The Hammonds had tried to‘ acquire the property and by 2007,
the owner agreed to séu it to them. (Rv.p.265,‘ 1.19-21; p.318, 1. 6). fr_,he‘ Hammonds felt it
was imperative to acquire the 'property to continue the enterprise beyond the existing -
lease. (R.p.266 11.1-3; 11.10-12). Mr. ‘HaMOnd met with the seller (their landlord'at the
tlme) and paid for-an appraisal of the property (R.p. 266 11.5- 8) He met with the seller S
attomey and accountant and then agreed to a price. (R p- 266 11.8- 10) The seller gave
them a 30-year fixed mortgage. (R.p. 266 11.12- 16) Lake Point now pays rent to the new
real estate holdmg company ‘the Hammonds formed Largo Properties, LLC. (R p. 266 L
17 - p.267,1. 10; p.268, 11.1-1 1). Because of the drop in the real estate market since 2007,

however, the Hammonds owe more' on the property that it was worth. (R.p.267, 11.11-17).

" They personally guaranteed repayment of the loan. (R.p.268, 11.12-14).

Mr. Hammond had discussions with Mr. Pertuis for “probably a couple of years”

" about acquiring the property upon which Lake Point was located (R.p.267 11.18-20). At

" no point did Mr. Pertu1s ask to partrcpate in the acquisition. (R.p. 267 1. 21 23) Mr..

Hammond d1d not offer the opportumty to Mr Pertuls because it requrred capltal of
nearly $200,000 that the Hammonds put up and this was for the benefit of all the '
shareholders (R p. 318 1.7- -22). |

In 2008 Mr. Pertuis and Mr .Hammond had a conversation regarding Mr' Pertuis’

future (R p 257, 1. 17 p.258, L. 1) Mr. Hammond wrote a memorandum regardrng some

of the questions Mr. Pertuis had (Rp 257,1.24 -p. 258,1. 7; p. 511) The memo sets

forth optrons for Mr Pertuls going forward, 1nclud1ng the “hope that he Would become a

I3
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10% ovtlner in Front Roe (R. p 258, 11.11- l6) This was based on a trend in Greenvrlle in |
2007 that 1nd1cated the restaurant would reach the necessary threshold in 2008. (R p- 258
CL17- p259,1. 3; p.260, 1.13 - p.261, L. D

InJ anuary 2009 Mr. Pertuis sent Mr. Hammond an email with a list of questions
: about Mr. Pertuis’ future (R p. 261 1. 13 p.262, 1. 18; p 514). In February 2009 Mr. -
Hammond_ sent _an‘ email telhng Mr. Pertuis that they would get a new partnership :
agreement drafted to reflect their current and future status. (R.p.262, 1.19 - p.263, 1. 10; V
p.S 15). The intent was to form an umbrella corporation, deVelop a lease between Lake
Point and Largo Properties, re-eValuate Mr. Pertuis’ life insurance, look at “key man” life
insurance, address what would happen if the Hammonds died, have regular shareholder

7

disbursements, cleanup balance sheet aocounts, create an opportunity for Mr. 'Pertuis to
~ own onefthird of the company through a company loan and‘ a revised vesting schedule.
(R.p.263, L. 22‘- p.264,1. 12; p.264,1. 23 - p.265, l.i3;,p.268,,1 15-p.269, 1. 25; p.336, 1.
25 - n.337, 1. 14; p.‘5'39). Mr. ‘Pertuis, was to-provide a draft of an employment or buy/sell |
| ‘agreement including language to address his concerns. (R.p.264, ll.15-17)'; They
anticipated the document would be drafted by April 30, 2009. (R.p.264, 11.17-1 8). Mr.
- Pertuis presented a draft agreement. (R.p.264, ll.l 9-22; p5 17).

Mr. Hammond spoke with the CPA and‘attorney about the pros and cons of |
bringing all the eonipanies under one umbrella and realizedit was not in the shareholders’
best interest or in the interest of any of the companies to consolidate them into one.

(R.p.265, 11.7-10). There were different leases andtax elements and would have b_een to

" no one’s benefit. (R.p.265, 11.11-14).

26



In Jnne 2009, Mr; 'Harnmond sent Mr. Pertuis an email setting forth the review of -
his compensation. '(R.p.270,r:11.1:8-.19; .'pp.540-'542). The email sét forth some options for.
M. Pertuisjt(-) cho‘ose regarding his future compensétion; (R.p.270, 1. 21 - p.271, 1.A 1\2); -
This included paymenr to Mr. Pertnrs of 8% of “ngt shar;holder distributions.” (R.p.271,
11.20-25). At the time Mr. Pertnis owned 10% of Lake rPoint, 10% of Beachfront and 1%

-~ of Fronf Roe. (R.p.272, 11‘: 1-8). Mr.'H‘ammvond looked at the distribntions to Mr. Pertuis |
: from 2007 amounted toAan nggrngé‘rn :o"f 8% of ‘ail nf the shareholder distribntions. -
(R.p.272,1.9-p.273, 1.2). That 8% aggregafe wasli based inpart on the 1% interest in Front
| .Roe. (R.p.273,,11.4-é; p.331, 1. 15 - p.332, L. 18). Mr. Hammond got the information from
QuickBooks because the 2008 téxés had not been cnmpléted. (R.p.273, l.7-p.274}, 1.14; -
p."274, 1.21-p.275, 1.16). The 8% ﬁgure 4an aggregate and does not represnnt Mr. Perturs’
ownership és more than 1% 1n Front Roe. (R.n.276; 11.9-18). Mr. Pertuis nad access tp all
| of the information in the QuickBooks program. (R.p.27:6,' 11.15—25).

The email also said ‘fif we go with option A in that second column, we will extend
the nriginal timeline on th e Riner into 2009 if rhe numbers for 2008 féll short of what you
need under the original agreemenf to gét you tn 10 percent ownershin across the bonrd.”
(R.p.277, 11.1-8; pp:540-542). Mr. Pértuis responded by saying “if I did not 4achieve 10
percent ownership 1n 2008, we will exrend thé currenf nrograrn for 2009 in order to
equalrze currént ownership at 10 percent"acrolssv the ,bdard.'” (R.p.278, 11.13; 19; p.543). It '
was cl/qar to them both tnatt they"v-yere extending the initial program rhrough 20009.
(R.p.279,11.2-7, p.ézo, 11.'19-'22'; p. 335, 11.1-3-1-95. | |

M. Pertuis had had some discussions in the summer 2009 about his compensation



package, about his interest 1n wanting more ov&nership in the business up to even beirrg an
equal partner' v;/rlere each»owned a third of eac}r of the t)usinesses. (R.p.217, ‘11-.13-1. 8').
Pararnount to that would be g'etting some kirrd‘of shareh(.)lder agreement in place.
»(R.Id.217,'11. 1 8-19): The surrrrrfer months are bdsy for Larkin’s on the Rit{er because'of i
o various activities, including weddings and a concert series. (R.p.279, 1. 24 p.280, L 19).
. Toward the end of the summer Mr. Hammond met with their vco'rporate counsel to get

documents drafted to that effect .se that \tvould “spell out all the terms relatmg to berng a
: éhareholder and be in place prior to issuing any add1t10na1 shares. (R p.217, 11 20-25).
Corporate counsel was drafting those documents toward the end of the summer and the
beginning o.fthe fall 2009. (k.p.218, 11.3‘-:5; p.281, 11.2-16; p.283: 11.17-23). Mr ,V
Hammond suggested that Mr. Pertuis contact counsel about the status of the documerrts,
.~ which Mr. Pertuis did, but the lawyer was out eick. (R.p.284, 11.2-14).
in late September or earl)r October 2009, Mr. Hammond knew that Mr. Pertuis |
" had been concerned about a variety of things with both his business, professional life, and
personal life. (R.p.216, 11.15-18; p.:217, 11.4-10). Mr. Pertuis reduested some time off “just
to kind of clear hrs head and think about what was important te him and make eome |
decisions about his fature, bdth, agairr, professienally and per§onally33 (R_.p.216, 11.18-
22) The Hammonds granted him a week off and took over operatlon of the busrness for
 that week “and gave him time to thlnk » (R.p.216,1.24 - p. 217 L. 1). Thls was a dlfﬁcult
-tlme to do this because typlcally they started closrng down thmgs at the lake and the
Hammonds would go to thelr heme in Florida for a little whlle — this meant putting that '

off a little bit. (R.p.218, 11.10-14),

-28-



Mr. Hammond stayed in touch with Mr. Pertuis during the week off. (R.p.218,
11.15-17). He offered to meet with Mr. Pertuis which Mr. Pertuis felt was helpful. |
- (R.p.218, 11.18-19; p.283, 11.7-16; pp.550-553). They met about mid-week so that Mr.
Hammond had an opportunity to answer any questions that he may have as Mr. Pertuis
was deciding what he wanted to do with his future. (R.p.218, 11.19-23). Mr. Pertuis
wanted to know what he could do to own more ownership, to help grow the company,
and to expand the value of the businesses to all shareholders. (R.p.219, 11.1-5). Mr.
Hammond told him:

[T]he same thing that we had been talking about all along. We needed to .

get through the first hurdle, which is getting the shareholder agreements in

place. He needs to obtain his next hurdle of profitability in the newest

enterprise, which was Front Roe Restaurants by obtaining a half million

dollars in operating profit. Once he was able to obtain that, we would look

at, not only ways for him to increase his ownership, but also ways to grow

the company whether it be through opening another restaurant, which had

been our growth path in the past or simply i 1mprov1ng the revenue and -

profits of the existing enterprise.
‘ (R.ﬁ.219, 11.6-18). At the end of the meeting Mr. Pertuis did not indicate to Mr.
Hammond the direction in which he was leaning. (R.p.219, 11.19-24). All Mr. Hammond
wanted Mr. Pertuis to do was “to make a decision that was going to work for him.”
(R.p.220, 11.3-12). They agreed that if Mr. Pertuis chose to stay with the business he
would meet with the Hammonds at Lake Lure so they could “really solidify the plans for
the future.” (R.p.220, 11.19-25; p.313, 11.7-11). If he was not going to stay, however, they
would meet him at Larkins on the River in Greenville and they would part ways.

" (Rp.220,1.25 - p.221, 1. 3).

The following Sunday the Hammonds were in Greenville for the Fall Festival.
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(R.p.zzo;'11.16-19).'Larkins had a booth at the festival. Rp221, -11.4.-8).“Theyv raﬁ'info
Mr. Pertuis and his .farvnily'.'(R.p..22l, 11.9'.-1 1). Mr. Pertuis told th¢ Hammonds he héd
decided to stéy and would see them th'eAnexvt morning at fhéir home at 9' a.m. (R;p.221,
11.12-16; p.314, 1. 20-p315,1 1 p:352; .11..14-'21). The next day Mr. Pertuis waS- late and
around 9:20 a.rﬁ. Mr. Hammond é:alled- him. (R.p.221, 11.20-23;.p.315, 11.4;14).‘Mf. |
 Pertuis stated he had changed his mingi and would n.leet‘the'm in'GrgenVille .instead’,
meaning that Mr. Pertuis intended to gesign. (R.p.éZl, 11.23-24; p.352, 1;25-?.353, 1. 19)
Mr. Ha@dnd was disappointed but' was not angry. (R.p.221, 1. 25 - p.'222v,‘.l. 1)
The Hammonds drove to Greenville aﬁd met Mr. Pertuis at Larkins on the River. |
(R.p.222, 11.3-5). Mr. Hémrhond did not want Mr. Pertuis io resign because they had ’
invested a lot of time and resources'in Mr. Pertuis’ business development and Mr. Pertuis .
running the businéssv alloweci the Hammonds more free time. (R.p'.222, 11.6-1 8). Mr.
Pertuis wanted to éay goodbye to ‘the staft and Mr. Hammond agreed. (R.p.3 15, 1. 25 - p.
316, 1. 1). Mr.‘Hamrflond was not surprised that Mrs. Hammond had already told the staff

that Mr. Pertuis was leaving because “if he was going to stay',vhe would, have come :up to

\ .
i

the lake where we had plans to meet aﬂ day....’ His decision to meet in GreénVi_lle [melan't]

that he was resigning.” (R.p.316, 11.2;12; p.316,1.22 - p.317,1. 10; i)..35.3, 11.20-24).
The Hémmonds'did not replace Mr. Pertuis but Mr. Hammond began'tb cqach the

existing managexﬁent teém to be bettef_décision;makers. (R.p.222, 1. 21 .- p223l,‘ l; 9){'

_ After Mr. Pertuis léﬂ ;[he' revenue at l‘Tvront“ Roe was in_ é steady incréése the .séu'r'l'e 'as .

almost any restaﬁrant in Greenville. (R.p.223, H.lO-i 8).

- Mr. Hammond denied that he fired Mr. Pértﬁis. (R.p.215, 11.1'8-19;_ p.313; L. 7). If
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he was gorng to ﬁre Mr. Perturs he Would not have glven h1m a week off or rnet W1th him
in the mlddle ofthe week (Rp 218 6 8 p. 219 1.25-p. 220,1.2).

Once M. Pertuis re31gned Mr. Hammond asked for his keys and for the return of
the boat’s title. (R p.-223, 11 19 23) The Hammonds offered to' work with Mr. Pertuis a |
l1tt1e bit and told him they would put together a price to buy h1s shares of his stock so that
he. had some money to hve on as he moved forward (R.p.223, 1. 24 p 224,1.4). They pard‘
| Mr. Pertuis through the end of that month (R. p 224 11.5- 10)

*Mr. Hammond contacted the CPA to alert him that the Hammonds would be
buying hac'k Mr. Pertuis’ stock and requested help in arriving at a value. (R.p.284,1. 20 -
' p.285, 1. 4; p.554). Mr. Hammond looked at the most recent records that V\rere completed,
t;vhich were the 2007 tax réturns. (R.p.224, 11.19-20). He also looked at what the
Quickbooks showed for 2008 in terms of cash flow, book value, and intrinsic value.
(R.p.224, 11.20-22). Mr. Hammond then came up with a “rough number”A and talked with
 the accountant who “krnd of concurred ” (R. p 224, 11.22-24). They applied “the normal
minority shareholder interest dlscounts and came up w1th a value of about $12 000 to
$15,000. (R.p>.2'2.4,' 1 24 - p.225, 1. 1; p.350, 1. 10 - p;351, L. 10). Mr. Pertuis wanted to
conf1rm his own analysis so Mr. Hammond gave him copies of documents “he ‘{Nould
alread}; have, which would be the proﬁt/loss statements, budget versus actual financial
1nforrnatron That sort of thlng ” (R p-225, 11 2 8) |

Mr. Hammond had heard from Mr. Perturs and others in Greenvrlle that Mr.

Pertuis “had been interested in pursulng a career as a hospltahty consultant or a

-

consultant to the restaurant 1ndustry ” (R. p 225, 11 9-19; p 285 11 8-23; p.563). When Mr.
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'Perturs requested cop1es of the QulckBooks ﬁles and other thrngs Mr. Hammond felt
were proprretary, he had concerns and told Mr Pertu1s he did not feel comfortable
releasrng more data than Mr. Hammond thought was necessary (R.p. 225 1.23 - p 226, 1.
6). Mr. Hammond was erhng to prov1de the 1nformat10n if Mr. Pertuis would enter into
a conﬁdent1alrty‘ agreement. (R.p.226, ll;7-9). He presented a draft agreement to Mr. |

, Pertuis and. would have removed anjr recitatvions that were unnecessary to the document.
(Rp226H102® h |

" Mr. Pertuis was unw1lhng to enter into a conﬁdent1al1ty agreement SO Mr
Hammond talked vtfith their attorney.r(R.p.226, 1.25-p. 227, 1. 3). They filed a motion to -

,have the court weigh the company’s interest toprotect' proprietary information against
Mr. Pertuis’ right to have information. (R.p.227,11.3-10). The information was ultimately !
forwarded to Mr. Pertuis’ lawyer. (R.p.286,1.6-p.289, 1. 9; p.563; p.889; p‘..904; pll918).

The only indication'l\/lr. Pertuis had ‘given that he was being treated unfairly was
when he complained that the amount that Mr Harnmond offered to buy his shares was
not hrgh enough. (R.p. 227 11.14- 20) He had never said that he bel1eved that Mr.

" Hammond or the company had done anythrng illegal. (R.p. 228 11.2- 6)

Mr. Hammond discussed‘the boat transfer. (R.pp.547-v549). The Hammonds had

- bought the boat for themsell/es.' (R.p.28 1, ll.2l-2$). A year or tvuo later they wanted to
A. buy a difl‘erent boat. (l_(.p.281, 1. 25‘ - p.282; 1. 1). They gave the first boat to the restaurant |

to use for business and pleasure and kept- the boat at the restaurant. (R.p.282,‘. 11.1-6). The

1nsurance cost for corporate ownershrp was about 10 times what prlvate ownershrp would

be. (R.p.282, 11.7-13). The Hammonds approached the general manager, Lou1s Bentley, -

32



bnt he was apprehensive about transferring the titleto him. (R.p.282, ll.l3-l6); Mr.
| Hammond then talked with Mr. Pertuls who agreed to title it in his name. (R p. 282 11. 17-
18) The boat would be for the use of the restaurant as. well as Mr. Pertuls and the
Hammo‘nd ,.would nayall expenses, insur‘ance,'annual permits, maintenanc_e, etc. (R.p;2.8'2,
1<1Q19-J‘23). Lake Point restaurants paid the insurance. (R.p;282,.l. 24 -p.283, 1. 4; p‘t).5;47;
549). The hoat'was ineluded as part of Mr. _Pertnis’ compensation package. (R.p.3'33; -ll.4—. '
9p3381127) : e
* Mr. Hammond stated that they took OVer a new locatlon gutted the building, and

put‘in a restaurant they call.“Grill Mar.ks.”l (R.p.342, 1. 16 - p.343,'l..l2). The corporations
- loaned money to the new entity. (R.p.3437., 11.13-25; p.345; 11.17-21). They did not offer.
‘Mr. Pertuis the opportnnity to narticipate in the new venture because he was no_t part of
the organization other than being a shareholder. (R.p.344, -ll.9-lél).‘

The shareholders met at least once a year although they met more often than that
(R p.346, ll 16 17) There was no notices of shareholder meetings. (R p.346,1. 18- p.347,
- L 3) There was no agenda for the meetrngs sent out. (R p.347, 11.4-6). Mr Pertu1s was
: never afforded the chance to vote on the» directors. (R.p.347, 11.7-11). They also do hot
have formal minutes. (R.lp.3‘48, 1.7-325,1.9). |

Mr. Hammond stated the three corporations have common officers and direetors.
. (R.p.358, 11.5-9). They are in different locations and do not share the same phone
numbers (R p-358, 11 10 15) The three corporatlons do not share the same employees

(R.p.358, 11 16 20) Bach one has its own rnanagernent team and staff (R p.358, 1L 23 25) -

The shareholder 1nterests are not the same in all three, and they are not-all 1ncorporated in

, _
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the same s‘taté. (R.ﬁ.sss, 11':1-5). Front Roe files taxés in South Carolina, while Lake Point
and Beachfrént file in Nonh Carolina. (R.i).359? 1~1.6-1‘3). The éorparations all have
| l,separate loan dbligations to £hird parties; (R.p.359 l. 424 - p;3 60, 1. 1). They each have
separate contracts w1th thll‘d partles (R.p.360, 11. 2 -4). They have separate accountlng

records, bank records and credlt cards (R p. 360 11.5- 11)
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' ARGUMENTS
I. - The Trial Court Erred in Finding anAmalgamation of the Companies but -
Then Ordering an Award to the Plalntiff Based upon a Separate Treatment
of Each Company o
The trial court found that the Hammonds ari‘d Mr. Pertuis operated the three
corporate defendants * as ade facto partnership of the corporate entities.” (R.p.6). The
E court stated it was applylng “the standards articulated in Magnolia North Property
Owners’ Ass’n, Inc. v. Heritage Communztzes Inc., /397 S.C. 348 725 S.E. 2d 112 (Ct.
App 2012).”" (R.p. 6) This Court should reverse that ruling.
In Magnolza, this Court discussed the concept of “amalgamation of corporate
_interests” in a construction defect case involving Magnolia North, a‘ condominium
. complex in Horry County. Work began in 1998 and as of March 2000, Heritage
Communities, Inc. (HCI) had sold 41 .or more units. HCI was the parent corporation of |
both HMNI (the seller) and-BuildStar (the general contractor supervising all
. construction). Prior to the. construction HCI and BuildStar deyeloped numerous other
properties in Horry County, South Carolina.
On January 29, 2001, HCI ﬁled for bankruptcy protection. Twenty one buildmgs
each with 12, l3 or 15 units had been completed by the time HCI turned over control of = |
the property owners assoc1at10n (POA) to the unit-owners on September 9, 2002. Some of

the development’s roads, as wellvas four buildings and four pools, were incomplete.

- Another developer completed the construction of the four buildings, and the POA

1_ On June 26, 2014, the Supreme Court granted a writ of certiorari to review Magnolia. .
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- completed the construction of lthe roads and pools.

The PQA_‘sued HCI, HMNI and quldSter in ‘one action. A jury found fer the POA
and the entities appealed. They contended the trial court erred in ruling that their entities .
were amalg.ameted‘ because the .coneei:)_t of amelgamation did not apply. te the facts of the -
case. Thls Court dlsagreed statmg |

In chazd v. Landzng Development Corp., 289 S.C. 89 91,344
- S.E.2d 869, 871 (Ct.'App.1986), three related corporations (a _development
‘corporation, a management corporation, and a construction corporation)-
were sued for negligent construction and breach of warranty. The
‘management corporation argued the court should have directed a verdict in
its favor because it was merely the marketing and sales company. In-
addition to sharing owners, the three companies shared a location.
Furthermore, the management company was the entity called to remedy
“problems. Finally, the company’s letterhead identified the management
company as, “A Development, Construction, Sales, and Property
Management Company.” This court affirmed the trial court’s finding that
the evidence revealed “an amalgamation of corporate interests, entities,
and activities so as to blur the legal dlstmctlon between the corporatlons
and their act1v1t1es ‘ -

Here, the trial court concluded that the facts of the instant case
closely paralleled the facts in Kincaid. The trial court further concluded
* that the piercing of the corporate veil analysis did not apply to this case.
The trial court stated: “The evidence has revealed an amalgamation of the .
corporate.interest, the entities, and activities so as to blur the legal |
- distinction between the corporation[s] and their activities.”

The evidence supports the trial court’s ruling. Gwyn Hardister,
chief operating officer and president of HCI, testified HCI was the parent
corporation of HMNI and BuildStar. The other officers of HCI were Roger
Van Wie and Jack Green: Van Wie also oversaw BuildStar, the general
contractor supervising the construction at Magnolia North. Separate.
corporations were created for each HCI development for the purpose of

- operating as “cost centers,” thereby containing each development’s
expenses and oversight as it applied to property management and:
construction cost allocation. All of these corporations shared officers,
directors, office space, and a phone number with HCI. HMNI, the
corporation HCI created to operate as a cost center for Magnolia North,
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created the "POA its officers were also officers for HCL HCI officers )
controlled the POA until September 9, 2002, when the unit owners were
given control of the POA.

Hardister testiﬁed it could be assumed that the employees of .
BuildStar were also the employees of HCI. At the first annual meeting of .
the POA, Van Wie acknowledged construction problems and represented
that the problems would be corrected. Moreover, the warranty manual -
distributed to the unit owners upon purchase was entitled: “Heritage - ,
Communities, Inc. Limited Warranty Manual,” and 1t identified HCI as the - |
.corporatron extendrng the warranty

Therefore, as in Kincaz'd, thrs case inyolves several indicia of an
amalgamation of interests between HCI, HMNI, and BuildStar. The-
corporations shared a location, telephone number, board members,
officers, and employees. In its warranty, HCI held itself out to the ‘
homeowners as the corporation responsible for construction defects. In
light of these indicia, the trial court’s ruling that Appellants’® entities were
amalgamated is supported by the law and the evrdence '

397 S.C. at 358-359, 725 S.E. 2d at 118 (pmpomt cites and citations omrtted) Thus, this
Court had before it several companies that shared the same location, employees,
telephone number, and represented to the public that arry one of them did the functions of
the other. The companies were intrinsically immersed in the business of each other, and

' were operating in a joint venture on various projects. HCI created HMNI to operate the
condo'nrinium’s cost center, and HMNI createéi the development’s POA (which was
controlled by HCI). All construction was controlled by BuildStar for theAHCI projects.

* The interaction among these entities was critical to the operation of the entire erlterprise. L

In this case there were three distinct entities in three locations, and Mr. Pertuis had

-2 The Magnolia North Court cited to Pope-v. Herztage Communities, Inc 395 S. C 404,
717 S.E.2d 765 (Ct. App. 2011), which involved claims against the same ent1t1es this Court
reached the same conclusion based upon the same facts. The Supreme Court granted a writ of
certiorari to review Pope on June 26, 2014, the same date as the writ in Magnolia North.
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- é separate agréement regarding his Cémpé%lSéltibﬂ and owﬁership track for eaéh ;iompany.
Two of fhe corporeitioné wéf_e ofganiZed under North Carolina law whilé one was 1n o
South Carolina. Each cbrporatio:r; was created at different times, each \‘zvasvdi's‘tinct 1n i',[s‘, |
operation and loéation, and none of thérri relied upon any of the othefé to oper_ate,. The_l;ej '
was never any cérifusion about the separate identity of each individual entity, as Wé;é the

- case in Kincaid, Magnolia North and_Pope. . |

.The trial court then turnéd around and awarded Mr. Pertuis an amount for his -
separate interest in each company. Th.at:‘is, the court blended the comp’énies into one “de

| f;zcto” entity it found héd its “locus” in Green?ille, South Carolina, but then viewed them

- as distinct ;:ompanies foryaluation and divisién. Mr. Peﬁuis cannot have it both WaYS -
eifher they ére an ama'lga'rnatAed. éntity that should be evaluated as one entity (thus pul‘ling
in the nggative value of Beachfront’® té reduce the overall value) in whic;h ‘Mr. Pertuis

~ owns something less than 10% of the whole, or they are indeed separate entities with
separate values and 'ownership interé;ts and goverh_'ed by sepafate state laws.

| The Court shéuld reverse the ﬁn‘di’ng‘of amalgamation.of' interests since thé; )
e;videnpe does not support that 'coriélusion. 'T‘hev'Court'shOuld also reverse-the conflicted ’
m;mner in which the trial court treated thé entities for valuation and ownership of the

cbrporate defendants, first as an amalgamated “de facto” partnership and then as

separately identifiable companies. The Co_urt should either make its own findings on these

. ? There is no dispute that Beachfront had negative value at the time of trial. Dr. glford
testified that Beachfront had “negative equity.” (R. p.173, 11.23-24; p.175, 11.15-21). Louis

Manios valued Beachfront at a negative <-$620,000>. (R. p.381, 1.25-p.382, 1.12). The trial court

found Beaclifront had “no value,” (R. p.10) but the only evidence is a negative value. . '
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~ issues (ﬁnding there iS'nO‘amalgamatiOﬁ)' or should remand the matter for proceedings'
'consistent with this Court’s tulings.'

II. . The Trial Court Erred in Finding the “Locus” of the Amalgamated Busmess
 Was Greenvnlle, South Carolina .

In holdmg the three corporations were cme amalgamated “de facto""partn.ership, |
thev trial court -hél'cl the “locus” of this business was ln Greerlville,- South Carolina. This.
C_oart should reverse that clletel‘mivnation.-’ :

The only evid_ehce ..m)this case is that Beacllffonf and Lake Point are separately
organized under fhe laws of North Carolina where théy are physically located. Mr. 'Pertuis.
moved to North Carolina to run those buéinesses until he’ moved to Greénvllle_ to run
l:rorlt Rzoe.AThe parties regularly met eit'har‘ a;[ Lake Lure in North Carolina or in Sanibel
Island, Florida. Most of the dealings involving the two North Carolina companjes
occurred outside of Soath Carolina. |

When a trial court makes a fac;taal ﬁnding that is without evideatiary support',Athat '
- court commits andab'use qf discre.tion‘. F ielda v. J. Haynes Waters Builders, Inc., 376 S.C.
| 545, 555,. 658 S.E.2d 80, 85-86 (2008) (an abuse_ovf discretion oacurs when the trial
court’s decision is based upon an errork‘)f law or ubq’n factual findings that are without -
evidentiary suppprt). See alSQ Silvye‘r. V. Aabstraci.Pools cl’cSpdS, Inc.,376 S.C. 585?»658
S.E.2‘d 539 (Ct.-App. 2008) (.revlers.ing master’s ﬁndmg of breach of contract whare
finding had no evidentiary sﬁppolt). The trial court’s fmding lhat_ the parties owned oné |
“amalgamated” éompany located in Greenvilla lacks any support in the. eVidenaeL

This Court should rpvérse this factual determination.
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II1.  The Trial C(;urt Erred in Awarding Mr. Pertuis a 7.2% Interest in Front Roe

The court rejected Mr. Pertuis’ claim to a 10% interest in Front Roe, finding .l.that
Front Roe never attained thé required profit threshold for the 10% ownership interest. (R.
pp-7-8). Yet the court then determined it would.“e'quitably{reat this disputed ownership
as 1f there was a graduated vesting schedule in place, so that Plaintiff had achieved 72%
of the goal of 10% shareholding in [Front Roe], 7.2% owneitship of [Front Roe].” (R. p.
8; emphasis in order). This Court should reverse. ‘

First, Mr. Pertuis never sought an in‘;érest in Front Roe based upon a graduated
vesting schedule. He sought a 10% interest in the éompany, which the trial court rejected.

Second, the trial court noted that “the parties had employed a graduated employee
stock vesting schedule for Plaintiff’s stock acquisition in [Beachfront] and [Lake Point]”
~ as support for its determination. (R. p. 8, n. 1). That fact does not support the court’s
imposition of a graduated vesﬁng scheduie with regard to Front Roé. Rather, that fact
supports just the opposite because it demonstrates that the parties knew how to employ a
graduated basis for ownership in Beachfront and Lake Point, but chose not to do so with
the separaté company, FroAnt‘Roe. Mr. Pertuis did not testify it was his expéctancy that the
parties use a graduated schedule, and in fact féstiﬁed he understood the vesting schedule
tor Front Roe w'as different that the other two businesses. (R. pp. 100-104).

Mr. Pertuis agreed to this different arrangement for Front-Roe. (R.p.103,1.25 - p.
104, 1. 1). Mr. Pertuis also agreed that Front Roe never achieved the profit margin
necessary to get Mr. Pertuis to 10% ownership. (R.p.104,1. 2 - p.105, 1 7; p.127,11.10-

25). Mr. Pertuis agreed that if he had thought Front Roe had achieved the profit needed
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A rf»ovr him to earn the 10% interest he woﬁ_ld haifle said sometl’ﬁng to Mr. Hamménd in 2008, ;
(R.p.105, 1.. 9 - p.lOé,r 1..'4)’; He wés listed as-a 11% owner on the fax documents thﬁt hé .,
received ‘each year but yoiced‘no objéction, (R.f).49, 1. 23 - p.50, 1. IQ; p.120, 11.5-15;'
p}-).812-888).‘ He acknowledéeci in 2009 that he di\dr.mt own 10% of Front Roe, '
‘den'lonstrating he knew he had not met thé goafs for the vesting scfledule. (R.p.116, 1."25 L
pl 17,1 2 p.128, 11:13-15).Th¢ré .is. no ¢Videﬁce' that the Hammonds énd ‘Mr“. P_ertuié 4 |
contemplated a Vestirvlg‘ schedule for Frént Rée as graduated baéed upon profit.

Third, as a basis‘for this rl_l_ling5 thé trial court stated “equity fegards and treats as
done that which in gqod C(')fvlscience‘oughlt to done,” citing to Wilkie v. Philadelphia Life
Ins. Co., 187 S.C. 4382, 197 S.E. 375 (1938). (R.p.8). Wilkie, however, does not support
the applicatioﬁ of that rule here. | |

In Wilkie, thevmaéter mied that the terms of a life insurance policy regarding the‘
bengﬁciary designatioﬁ controlled over a claim that the insured did all she could do to,
change the beneficiary. The. méster noted the équitable maxim but added, “this doctrine |
applies 1n those cases only 'wh_elre thé party seeking to invoke it has established a clear
obligéti(;n based ﬁpon a Qalqablé conéideration that another do some ac£ which he has

\failed-‘ to perform.” 187°S.C. at 393:3 94; 197 S.E. at 381. The circuit court reversea under
| the view that the‘dec::ede-n.t had substantiaiiy complied with the poiiéy requir'emenfé; '
applying the equitable fnéxims that “eqﬁity -regards and treats that as:done whicﬁ ought to
be done” and “equity regéljds subétance fathér thén form.” The qircuit court therefore , |
ordered the f)rocee.ds p.ai-d to othér pa%tiés it fc.)'ur‘ld the deéedent intended to designate. The :

Supreme Court reversed, finding the maxim was misapplied bcéause the evidence . -
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demonstrated the insured did not do all that 's‘he could have done to comply with the

insurance agreement. The 'CQurt approved the master’s order.

The p'oint is that although Wilkie does discuss this maxim, the Court did not apply

’

it since there was no “clear obligatioh based upon valuable consideration to do some act

. which [the defendant] Kas failed fo perform.” The maxim is generally applied in cases.

invqlving gonstructive .tfusts irrllpose‘d due to fraud. It is hét applied to reWrite contracts.
Equitablé makir'né are not Bindin_g legal precedept but represern{notionsl and
éoncepts of equity in Vérious situations. Regions Bank v, Wingard P;operties, Inc.,. 394 '
S.C. 241, 715 S.E.2d 348 (Ct. App: 201 i). Ma);ims should not supplant settled law that
courts should not blue pénéil or alter an agreement dr refuée'to enforcé it aécording to its
terms, no4nA1atter the wisdom, folly, apparent umeasonablenéss; or f[hé parties’ failure to

guard their rights carefully. Lee v. University of South Carolina, 407 S.C. 512,757 S.E.2d

394 (2014). See also Lewis v. Premium Inv. Cbrp., 351 S.C. 167, 171, 568 S.E.2d 361,

363 (2002)(“It is not the function of the court to rewrite contracts for parties.”).
In this case, the only evidence is that Mr. Pertuis was a'1% owner of Front Roe,

but could become a 10% owner if the business reached'annu_al-proﬁfs of $500,000. Mr.

. Pertuis admitted that Frpht Ro'ej never met thaﬁ threshold and he therefore never met the -

goal. There was no 'e-vidgnc“e or testimony'_tha.t the pé.rties 'intended a gradﬁatéd véstingﬂ
scale S0 that Mr. Pertuis’ intergst would grovAv‘along with the ma;gip of profit - this was a
theory ﬁrst pfoposed by the trial qourt’s order under the equitable maximthe céuft
fnisapplied fro?n the Wilkie case. It is inap'propriétev lfolr a céurt to alter and ;ewri,te the - -

parties’ undisputed agreement. This Court should reverse.
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IV.  The Trial Court Erred in Assngmng a “Zero” Value to Beachfront

The trial court stated that Dr. Alford Valued Lake Point at $507, 000 and

“established that [Beachfront] had no value.” (R. p- 7). The court then Valued Mr. Plertuis -

combined 10% interest in these entities at $507,000. (R. pp. 13-14). The Court thus

awarded Mr. Pertuis $50,700. This was error. .

There is no dispute ,that'Bea_chfront had negative value at the time of trial. Dr.

Alford testiﬁed that Beachfront had “negative equity” that he assessed at <-$4l 0,271>.
7 (R p- 173 11.23-24; p. 175, 11.15-21; p. 459) LOLllS Manios valued Beachfront ata
"negative <-$620, 000> (R p. 381 1.25-p.382, L. 12) The trial court however, found

Beachfront had “no Value (R. p. lO) but the only ev1dence is a negative value

~ This finding, therefore, lacks support in the record. See Silver v.  Aabstract Pools

& Spas, Inc., 376 S.C. 585, 658 S.E.2d 539 (Ct. App. 2008) (reversing master’s finding of

\

breach of contract where finding had no evidentiary support); The trial court should have

. assessed a negative value for “owner equity” in Beachfront and offset that amount against

an award of 10% for Lake Point and 1% \(alue for Front Roe.
This Court should remand the matter with instructions to the trial court to assess a
negative value for Beachfront and offset that value against the final amount awarded to

Mr. Pertuis for his interests in Lake Point and Front Roe..

V. = The Trial Court Erred in Finding Oppression of Mr. Pertuis
The trial court held that the Hammonds, as majority shareholders, engaged"‘in_

oppression of Mr. Pertuis, the minority shareholder to the extent to justify requiring the
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Hammonds tolblll}l/ ‘out‘ Mr Pertuis ﬁndér both Soﬁtﬁ Carolina and I-\'Iorth Caf;ilina l‘a.v.v. (R.A
i)p. 8-9). The trial court cited fo the Sc;uth Carolina casé of Kiriakides v. Aths Food
'Systems & Sérvice@ Inc., 343 SC 587, 541 S.E‘.Zd 257 (20011) and the Nprth Carolina
case of Meiselman v. Mé{selﬁan, 30k7_ SE2d 551 .(N C 1983). The.Co:ufrt should revérse
that ruling. | | |

VIn Kiriakides, fhe Sﬁpreme Couﬁ established hbw a‘cour"[ should determine
whether majérity shareholders have acféd (A)ppres‘sively‘vséithin the ﬁéaﬁing of Section 33-
14-300 df the Code (goveming'corporate'diss‘oh;tiop); ‘Kiriakides involved Atla.s F ood |
Systeiﬂé, avfamv’ily owned clc;se cofpéréﬁon, where the oldest brother, Alex,twés the _‘ |
majority shareholder owning 5'7..68-% of the shares. His siblings John and Louise ownegir :
37.7% and 3% of the corporatioﬁ. J o_hn';e.t_nd Loﬁise Suéd Alex and the corporation |
seeking, among othe‘r things, judiéial dissolution for oppression. |

In establishing the proper considerations for ﬁnding oppression, the Supreme
Court observed that “the terms ‘dppressive’ 'and ‘unf;iirly prejudicial’ are elastic terms
Wh’ose meaning varies with the qirgumstances presented in a particular case.” Id.-at 602,
541 S.E.2d at 266. The C(l)urt also’notédvthis Qas a fact-sensitive review and should

. therefore be determined through a ‘;éase:-by;czilse aﬁalysis, supplemented by lvarious‘
faétors which may be iﬁdicati"ve‘ of oppf.essi\‘/e .behayior.”- Id at '603, .‘541 S.E.2d at 266. '

. Although the Cogrt’de'cllined fo set out épéciﬁc factors in Kiriakfdés; the Court observed

_several comrhonly éonside;ed onés 4inc11:11ding: “elillr‘lir'llating mian’ity shareholderAs'from »'
ciirectorat'e and é(x.cluding them from 'ef‘nployment[,] failure to enfofce chtfacts for the |

benefit of the corporatioh[, ahd] withholding inforfnatioh frdm minority shareholders.”
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Id_at 605 n. 28, 541 S.E.2d at 267 n. 28. -
"The Court found theifacts of the case “present[ed] a classic sitﬁ.ation‘ of minority

29

| ‘freeze out’” and noied several faétoré includfﬁg Alex paying-Louise less than was owed
to her based on herA ownefship; Alex’s .c-:ondiu'ct in transferring 21% _o..f a wholly owned
. subéidiary to ilis .éhilciren instead of to.a partnéréhip which included John and Loﬁise;
Alex and his family receivilr_lg sub'.sté‘ntia\l benefits froin:owr-lership of the éompany
through employment while L'ouise: and John flad no s‘uch'éxpectationsn.of. beneﬁt; Atlas
having no infeﬁtion éf aeciaring d'ivi‘dend-s in the néar future; Atlas’s extremély low
bu};ouf optioné for John and Loﬁise, offering them $4,000,000 in 1998 when J ohr_xhéd
been told by an accountant in 1995 that his interest éiohe was worth $1VO>,_OOO,-OOO; and _
-. there Being 1le market otherwise for J 6hn and Louise’s stoék. Id at 605—06, 541 S.E.2d at |
268(discussed in Ballard v. Robersm;z, 399S.C. 588', 733 S.E.2d 107 (2012))'.2 :

The concern and focus ip shareholder oppression cases is that the minorify faces a
frapped investment and an indeﬁnité e%clusion from' participation in business returns.
Ballard, citing Kiriakides at 604, 541 S.E.2d at 267 A court;mandated buyoﬁt may be

- appropriate ;Jﬁder those circumstances. B_alla?d. The .ev-idence in this case does not

+- demonstrate that Mr. Pertuis has’ been o'r is in imminent danger of being eXéluded from
refﬁrns, despite his self—impose;d exclﬁsion from manggem;nt in the.companies. He is
being offered péyment for the 'Vaiue>of his ownefship. The evidence iﬁ this cése dqes not

: justify the extrc.eﬁi'e. femédy of judiéial buyout undér a finding of oppfessioﬁ ofa miﬁor’ity B
shareholder in this case. VA

|

The trial court focused on several things it found were indicia of oppressidn; but -
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éac;h of thdse findings ei:[hér 1ack support"in the record or.do not rise Fo the .lev-e,l |
describe(i in K{'riakides aﬁd Balldrd. The cohﬁ found tw\o “clzassic exafnpléé of
misappropriation ofvc‘:orporate.: ,Qpponuﬁitiés by‘the majority shareholders and are
éppressjvé to the ﬁlin(‘)rityAsha‘rehoilvdeln"."’(R. p. 9). The court stated Mr. -Pertuis “was
exciuded froma reai estate bpporflinity.in 'connection with [Lérkins on the River].” (R. p.-
,. 9). This:ﬁnding >};1as- ﬁo suppért in,tﬁe rt;cord. Mr. fértuis admitted that he knew at.)outv the
: transaétiori in advaﬁce, that hé did not obj ec£ to the purchase, and that he VQié@_d ﬁo'
A‘ i’ntqest in pafticipa£ing in thé vpurch-a‘se., R. pb. 42743, 98-99). The reqord does not | |
support a finding that Mr 'Pelitgis’izvas f‘é?(cludlgd” from t.he" ﬁurchase.
Néxt; the court found the Hammonds opéned “Grill Marks” ﬁsing funds from

" Front Roe “Without’éfferihg to allOV\.f'[Mr. Pertuis] to participéte in the new véﬁfure, N
While using funds from é corp(;ration of which [Mr. Pertuis] was é shareholder.” (R. p- 9).
The only evidence \.zvaS. that Pertius h;d leuhtarily left’thve business by that time. |

- The court fou;ld the-Hammon-ds"continuéd to frustfat.e Mr. Pertuis “by changing
" the threshold for [Mr i?értuis] to becéme a 10% shgreholder in [Front Rbe] and by failing |
to formally aocumerit the égfeemént memorialized in the email exchange of 2009.” (R p-
9). Again, this finding lélcks.supb_ort in the récord, and even so would not be éufﬁciént to
meet the staﬁdard set forth in Kifz'_akidé‘s. Despite his late-in;fhe-day protestations, thqre
"was never any doubt about what had to }happ'en for Mr. Peftuis' to attain a 10% interes:t‘irvl" ‘
Front Roe — the company had’ to achieve net brbﬁts of $§O0,000, which it d_id not db '
‘before he leﬁ. The énly change thét Waé discussed in 2009 ma'}} have given Mr. Pertuis a -

diffg:rerit pathway to ownership, and the evidence is that the corporations’ lawyers had the
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documents drafted, but Mr. Pertuis left before he got them from the lawyers. This was not
evidence, however, that Mr. Pertuis was “trapped” in any way or being “excluded from -

par\ticipating” in the business.”

The court found “[p]ost-terrninatjoﬁ examples of oppreséive cénducft by [fhé
Hamﬁqonds] included resisﬁng [Mr. Pertuis"] fequest fof financial records, defnaﬁd'ing _
return of the boat éonveyed.to [Mr. PertuiS] as pombensation, and using corporate funds -
to contest. [Mr Pertuis’] shareholdef rights.”_‘ (R p. 9). Each of these “post-términatiqﬁ”
findings, howgvef, are nof supportéd by the record or do not éﬁpport a finding of
Qppfession under Kiriakicées and édllard. S

With fegard to tﬁe records ;equést, Mr. Pertuis sought pyoprietafy infom.lation' ata
time that he was looking to set up.a buéiness that might have assisted competitors, and the
Hammonds.merely asked him to execute a confidentiality agreement before tufning the .
information over to him. That was é reasdnable request and is not evidence of excllu's'ion;

Regarding the ﬁnding‘ that ‘;he Hammonds used corporéte funds to céntest Mr.
Pertuis’ shareholder rights,-there is no evidence in the recbrd to support this statement.
The court eXpressed édncém that the safne léwyef was repfesenting the 'Hammonds and
the corpbrate entities,-buf there was h&er a forceful request that the 'companie's g0 fQ the -
added expensé of hiring separate counsel or that éurfent céunsel step aside due ;[ol ansl
alleged cOﬁﬂict. There is no eVidehce fhat the c.ompanies' spent more on thaf arrangement |
than it wc_)ﬁld have to ha-Ve spent in defending themselves ‘wi-th separate lawyers'. This is

-not evidence of exclusion from pénicipatibn ér oppréssion as Contenﬁplated by Kiriakides.

~ None of these things, even if true, could support a finding of “oppression” under
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Kg'riakidés beéause by thaf tifne Mr. Pertuis hac/i already Voluﬁtarily left the bﬁéiness. That
s, this “pqst-tenriination;’ activity coulci ﬁot have'exclluded Mr. Pertuis from particip%ﬁing
~in businesses that he volﬁn‘t_arilyileft in 2009. . |
| _Iﬁ appl}./ing' S_ecf[ion 33-14-300 (2j(ii) (2006), courts _mlgst exércise caution in

flnding conduct to be o;;pressive. Bqllard, 399 8.C. at 600, 733 S.E.2d at 113 (Plejcones,'
Al, dissenting, joined by ‘To‘al, CJ) (citing Kiriakides, 343 S.C. at '597~98, 541 S.E.2d at.
263 (quoting of_ﬁci'él cbmfneﬁt thét_f‘[t]he court should be cautious in the application of
thesé grognds SO as 'tp limif them t6 genuine 'lélbu’sev....”)). The trial court in this case, |
however, threw caution to the wind and based the ﬁﬁding'of oppression on “ﬁndings”
‘ that either léck support»in the record ér fail to meet the rigorous standards of Kiriakides.
The trial pourt also mentiéned £he North Carolina case of Meise/man in the ofder.
. (R. p‘. 9). The Kiriakides Court discussed Meis;elman in greaf detail, explaining how : A
North Carolina jufisprudence in fhis area is vastly different from. thth in South Cafolina.

In Mei’sélman, a minbrity shareholder in a family-owned close corporation was
“frozen out” of the family corporgtion. The minority shareholder brought an action
-réqqeétiﬁg a buyout of his interests under N.C.G.S. § 55-125.1 (a)(4.), Whiqh permits a
North Carolina cbuft to liquidate assets Wheﬁ itis ;‘re;clsonably necessary for the
protecﬁdn of the ri.gﬁts ér interésts of the corhplaining shareholders.”

Ip- holding the mi’noﬁfy shareholder §vas entitled to relief, the Meiselman court
noted fhat the". trial court had focuse(i on t}'1.e>conduct of the rﬁaj Q»rity‘shareholder; 1llsin'g ;
standards of “(;ppression,” “o{/err'eachiing,”- “Unfair advantage,”Aand the like. 307 S.E.éd at

567. The Court found this was error because North Carolina’s statute 'required‘the trial

s



Acourt to focus on the ‘plaint‘iff ] “rights and interests” and his “reasonable expectations"’ in'_
the corporate defendants, and deterrnine whether those rights or interests were in need of -
protection. Id. The foous.i‘n Méiselman under_ North Carolina law Was upon the interests
_of the minority shareholder, as or)posed to the eonduct of the majority. The ‘Ki’riakia’es
Court noted that-unlihe the-N'orth_ Caroiina statute, section 33-14-300 does not place the .
' focus upon the “rights or interests?’ of .'the compiaining shareholder but, rather,
sueci-ﬁcally places the focus upon the actions of the majority, i e, Whether they “have
acted, are acting, or will act in.a manner:that is illegal, fraudulent, oppreSsive, or unfairly
prejudicial either to the cforporation or to any shareholder.” -

| The Kiriakides Court noted that although several jurisdietions have adopted |
“reasonable expectations” as a guide to the meaning of “oppression,”the Court found '
adoption of the ;‘reasonahle expec-tations” standard was inconsistent with Section '33_'-14-
300, which places an emphasis not upon the minority’s expectations but? rather, on the -'
actions of the maj ority._The Court declined to adopt such an expansive approach to |
oppressive conduct in the ahsence of adlegislative mandate. The Court found, consistent‘
{uith the Legislature’s com'rnent to'section 33-1 8-400, that'the terrns“oppressive” and
“unfairly prejudicial” are elaStic terms whose meaning Varies with the circum-stances
. presented in a particular ease; The Court noted, ‘;If the legislature wishes to afford such
expansive rights to minority shareholders, it may amend the statute to inelude language
similar to the_statutes in North Carolina,: California, and Ne.w- York.” 343 SC at_602 n.‘
24,541 S.E.2d at 266 n. 24. The Court held that given the language of South Carolina’s '

statute, a “reasonable expectations” approach is simply inconsistent with our statute.

-



Hence, North Caréliﬁa has -é djff_erént standard for detefmining whether a minority ’_
shareilolder has .suffefed- oppression. Th;: trial court should Have applied that law té Mr.
' Perfuis claims of exclusion from the tWé North Cgrdliné companies; thé application of o
'South Carolina’s law in this area was error. - | |

- For all o-f these reasons -this{C'ourt.shc‘)uld reverse the trial court’s erroneous’
finding Qf oppression of Mr. Pgrtuis ﬁnder Kiriakides or application of the North Carolina
' standard under Meiselman ciespite finding the amaigamated “de facto” partnership,has.ité »
N “l’o:cus” in Greénville, South.Caréliﬁa. The Court should find that the record in this-case'
does not juétify, é conclusion of oppféssion, or should remand the matter for a ne§v trial

with a correct application of the standards set forth in Kiriakide& and Ballard.

'VI.  The Trial Court Erred in Ordermg Payment to Plaintiff of $99 117 for
Unpaid “Shareholder Dlstrlbutlons” '

| . The court ordered that “[Mr. Pertuis] shali receive the sum of $99,117 for

distributions which he did not receive._” (R. p. 12). The Court should reverse.
.The trial court noted that the teétimony described amounts paid to Mr. Pertuis-but -

found their describtion to‘invblvé “mﬁrkiness” or “bonuses disguisea as distributions.” R .

: : X
- pp: 10-1 1). The court stated that it “éharé[d] Dr. A_lfor‘d"é reservations about thg -reliability
of Defendénts" acéounting,” y:et. then “detenﬁined to.re‘ly on the éorpdrate Defeﬁdants’ tax -
returns as a more credible sourcevfor ﬁc ‘a:mounts of diétributi@ns which wefe not
distributed to [Mr Pertuis] by the cbrpqrate Defendénts:” (R.rp. 9). Of c.ourse,.both fhe' l

_accouhting and the corporate tax returns were p,re'parved by the same person, and there was

S0, :



no ﬁnding that Mr Pertuis did. not.re'(:eiye the amounts listed on the -K-‘l forms or.a
; ﬁndmg that Justlﬁes the amount the court ordered to be pald |
- The court,also found and concluded that the shaky accountmg apphed by [the '
Hammonds]. to the distrrhution/bonus compensatron was an additional form of oppress1on-',
| and Wrongdoing by tthe ﬁammOnds] (R p l l) This ﬁndmg lacks support in the record
_—the only ev1dence is that Mr Pertuls recewed the amounts 1n the form of bonuses -
. vcharacterized' as distributions for tax ad.yantag.es. This 1s not eyidence suft'lci_ent to
support “exclusion” or oppression as set forth n {_(triakidey or Ba(lard, ‘idiscussed‘aboye.
: Most 4importantly, h’owevrer, Mr.‘P'ertuis did not seeh this‘relief in his plea‘diﬂngs3 |
-nor did he testify that he yvas entitled to h‘e “'paid any amount for .“unpaid d‘iStributions.”j
The. trial court exceeded its authorlty m awardmg Mr. Pertuis any amount, much less | B |
$99, 117 under this theory of recovery See Pzttman Mortg Co Inc V. Edwards 327 S C"',
'72’ 488 SE2d 335 (1997) (ﬁndmg arbitration panel exceeded its poyvers by'awardmg ‘
respondent the value of her sha‘rehotder’s equtty; because. the pleadings represented'thev
arbitration agreement inthi‘s case'; absent an amendment of the pl‘eadings or implied '
" consent to consider relief 'not requested .in the pleadin'gs, the panel could only consider the |
issues contained Within the pleadings and could only/award the parties the relref they
requested Within the pleadings). The Court in PJz.'tvtma'n ctted to Parker Peanut Co -v.-
: | Felder, in Which the Supreme éourt statedt o | S | | B
| It isa generallyrecogmzed prmmple of equlty jurisprudence that
~ where [a] court of equity obtains jurisdiction of a controversy on any .
- ground it will, to avoid a multiplicity of suits, administer complete relief

by the adj ustment of all equities connected with the subject of the suit,
which may be authorized by the pleadings and proofs, and may thus

R I
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establish purely legal rights- and grant legal réfnedigs which woﬁld
otherwise be beyond the scope of its authority.

But the incidental or auxiliél_'y relief granted must. be within the
limits of the issues made by the pleadings and be of the same general - .
nature. B . o :

A judgment or decree, whether in law or-equity, must conform to
both the pleadings and the proofs, and be in accordance with the theory of
the action upon which the pleadings are framed and the case was tried. In
case the plaintiff proceeds on a definite, clear and certain theory, it will not
support or permit of another theory because it contains isolated or
subsidiary statements consistent therewith. :

207 S.C. 63, 68-69, 34 S.E:2d 488, 490 (1945) (Citations omitted).
This Court should reverse this award and find that Mr. Pertuis did not seek this
Lrelief by pleading, nor does the record support the trial court’s award of $99,1 17 for

foo

unpaid distributions to which Mr. Pertuis was entitled.
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CONCLUSION
For the reasons stated the Court should reverse the trial court’s order and remand
the matter for proceedings consistent with this Court’s opinion.
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