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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
_ )
Mark Watson, SCDC # 306011, ) Case No. 2012-CP-40-01542
' )
Applicant, )
) : (T-‘.-" ~ _—
v, ) ORDER OF DISMISSAL &2 Z
) o g R
State of South Carolina, ) o S Bt
Respondent. ) o i P

‘This matter comes before the Court by Way of an application for post-covnvfi?é%(ion ;éi’glief
ﬁled February 23, 2012. The State made-its Return on March 30, 2012, | 'r‘e(:p.i:esting an
e\}identiary hearipg be held:'An evidentiary hearing into the rﬁaﬂer was convened on July 17,
2014, at the Richland County Courthouse. Applicant was present at the heafing and was
represented by counsel, Tommy A. Thomas, Esquire. Respondent was represented by Assistant
Attorney General Megan E. Harrigan of the South Carolina Attorney General's Office. After
reviewing all testimony and evidence presented at the hearing, along with a review of all records
provided to the Court, this Court finds that there are no constitutional depravations or other
grounds on which to grant relief and is denying and dismissing this application with prejudice.

PROCEDURAL HISTORY |

The records before this Court indicate that Applicant is presently confined in the South

Carolina Department of Corrections pursuant to orders of commitment from the Richland County

Clerk of Court. Applicant was indicted during the December 2007 term of the Richland County

Grand Jury for-Distribution of Crack Cocaine - Third Offense (2007-GS-40-12278). Applicant
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was represented by Cameron B. Littlejohn, Esquire. On July 9, 2009, Applicant. proceededto a
. jury trial_before' the Honorable G. Thomas Cooper, Jr., ‘where he was convicted as indicted.
Judge Cooper sentenced Applicant to fifteen years imprisonment.

A’pplicérit‘ filed a notice of appeal. Following the submission of an Andeis! brief,
Applicant elected to voluniarily withdrawal his appeal. The South Carolina Court of Appeals
 dismissed Applicant’s appeal and the remittitur was sent on July 12, 2011.

‘On February 23, 2012, Appliéant filed an application fo‘r post-conviction relief alleging
‘“inéffective assistance of counsel” without any supporting facts or allegations. At “the -
evider.ltiary.hea_ring, Applicgmt, proceeded forward on the following allegations of ineffective
assistance of counsel: -

1. ‘Counsel failed to object to impermissible comments during the
. State’s closing characterizing Applicant as a “breeder”;

2. Counsel failed to request sequestration of the witnesses;

3. Counsel failed to object to the State’s witnesses referring to the
rhaterial in question as “crack cocaine” before actually being
‘tested; - ‘

4, Counsel failed to object to Apphcant being referred to as.
“Junior Black™;

5. Counsel failed to examine the drugs prior to admission into
evidence;

6. -Counsel failed to object to the presumptlve drug test on the
“basis that it changed the overall drug weight;

7. Counsel failed to object to the unduly suggestive lineup;

8. Counsel failed to object to the drugs based on chain of custody
-“discrepancies; and
9. Counsel failed to challenge the indictment.

! Anders v. California, 386 U.S. 738 (1967).
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SUMMARY OF TESTIMONY PRESENTED AT EVIDENTIARY HEARING
At the evidentiary hearing, Applicant testified on his own behalf and called his former
girlfriend, Quaticka Wright. Réspbndent presented testimony from trial counsel, Cameron B.
Littlejohn, Esquire (hereinafter “Counsel”). This Court also had before it Applicant’s trial
transcript, appellate records, the records from the Richland County Clerk of Court regarding the
subject convictions, and Applicant’s records from the South Carolina Départment of Corrections.
Additionally, this Court had before it seven exhibits introduced by Applicant and one exhibit
introduced by Respondent. |
Applicant testified first on his own behalf. Applidant testified that he -is currently serving
a fifteen year sentence within the Departinent of Conectiops for Distribution of Crack Cocaine —
Third Offense. He ackrowledged that other pending charges were dismissed after he “was
convicted. He testified that he was arrested on November 21, 2007, more than seventeen months
after the sale to an undercover officer. He testified that he had retained Counsel for previous,
pending charges and that Counsel assumed representation of him on these charges when hé was
arrested. ‘He testified that he met with. Counsel three times before trial: He testified that Counsel
presented ﬁim with a plea offer for twelve years that would require him to serve eight-five
perceht of the sentence before becoming eligible for early release, but that» he elected to turn

down this offer and proceed to trial.

Applicant testified that Counsel was ineffective for failing to object various comments

‘made by the State in its closing argument, including comments that he was a"_‘bre_eder”"and that

member of law enforcement are professionals who put. their lives on the line to clean up the’
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community from people like Applicant. See p. 166 Ins. 2-8; p. 166 In. 20 — p. 167 In. 14. He
testified that these comments were raised in his direct appeal brief, but were not perseveréd for
appellate review because Counsel failed to object. Applicant ;cllso'testiﬁed that Counsel was
ineffective for failing to move for the sequestration of witn'eéscs.- Applicant also testified that
Counsel should have objected to the State’s wi_tn'essesArepeatedly calling the substance “crack -
cocaine” before a conclusive tests confirmed its chemical composition. Additionally, he téstit;led"
that .Counsei nevér‘ physically handled or inspected the drugs before they were ,i'nt.roduced into
evidence and failed to make any objection. Applicant also testified that Counéel»should have.
_ challenged the introduction of the drugs on the basis th_at the presumptive ﬁ_eld test changed the.
. overall weight of the drugs.

Next, Applicant testified that Counsel was ineffective for failing to quect to testimony
regarding “Junior Black.” He elaborated .that this was the nickname of the suspect sought by law
enforcement .which was erroneousb‘l attributed to him. He testified that he has never been
referred to as “Junior Black” and had not previously heard this nickname until this case. 'He
testified that this-case was essentially a case of mistaken identity and that the police were 'reél'ly
looking for a suspect named “Jurior Black,” not him.” He testified that although he previously
lived on Normain Street (where the drug purchase took place), he lived at an entirely different
address and has not been to the address where the purchase occurred.

"Ai)plicant. testified that the photographic lineup that was shown to-Officer Gilliam was
- suggestive, essentially’ amounting to Investigator Sheard compiling photographs of five persons

who looked like Applicant and then encouraging Gilliam to pick him. He testified that Sheard
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.knew him from previous dealings and had a.vendetta against him based on other unsuccessful
attempts to arrest him. He acknowledged that Counsel moved to suppress: the lineup as unduly
- suggestive, but testified tha.f Counsel did not raise the issues surrounding his Past dealings with
Sheard as a basis for suppression.

Applicant festiﬁéd that Counsel failed to object to flaws in the chain of custody for the
drugs. He éla.borated-that the chain of custody dpcuments have different dates than the lab reﬁort
“genefated, which shows that the drﬁgs were not tested on the date testified. He testified that
Counsel should have moved to suppress the drugs on this basis And that his failure to object was
ineffective. Additionally, 'Apblicant testified that Counsel should have moved_ to ‘quash his -
iridictment bécause the indictment only lists that it is “not a first offense.” Applicant testified
that it the indi(;tmcnt needed to reference that he had Eeen c0nvictec.1.of a first and second offense
because it was for distribution“"of crack cocaine — third offense. E

Following Applicant’s ‘testimony_', he called his former girlfn’end’and the mother of his
children, Quatika Wright. She testified that she previously lived with Appiican_t at a residence on
Norman Street. She testified that she has never been pfesent when the house was searched and
does not knéw Investigator Sheard.

Next, Respondent E:ailed Cdunsél to testify.” He testified thgt he hés been practicing law
since 1975 and that approximately ninety-five percent of his practice is criminal defense work.
He testified that his extensive criminal law background also includes a nmnber of years as a
prosecutor. - He testiﬁéd that Applicanf retained him in June of 2006 for a number of pending

charges. He testified that once Applicant was indicted on this distribution of crack cocaine —
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third offense, he assumed representation of this charge at Applicant’s request. He testified that
Applicant was initially out on bond when he was first retained, but that Applicant was later
detained and his bond revoked after receiving additional charges. He testified that he could not
recall the exact number of times that he met with Apblicant, but that it was several times. - He
testified that this charge stemmed from an undercover law: enforcement officer’s controlled and
" video recorded purchase of crack cocaine from Applicant. He testified that he reviewed the "
indictment and did not think that there was any reasonable basis for challenging it, including
Applicant’s contention that it failed to state Applicant had been convicted of two prior offenses.

Counsel testified that he filed all appropriate discovery motions and thoroughly reviewed
all materials with Applicant. He ‘testified that there was overwhelming evidence of guilt,
including a video recording of fhe drug purchase' and photographic stills that cléarly identified
~ Applicant as the suspect. He elaborated that the stills, introduced. as Respondent’s Ex. No. 1,
clearly identify Applicant the suspect and undoubtedly match the photograph of Applicant in the
lineup shown to Officer Gilliam. He testified that he infbrmed Applicant that it was readily
evident that he was the suspect in the video and photos and that Applicant would likely be
convicted at trial, but that Applicant was adamant that he wanted to proceed to trial.

Counsel testified that he informed Applicant that he would make a suppression motion
" but that it was very unlikely that it would be successful. He testified that he made such a motion

and a-Neil v. Biggers® hearing was held, but that after hearing the testimony from both Officer

Gilliam and Investigator Sheard, the trial court denied his motion to suppress the identification.

He testified that-Applicant never informed hin of any previous interactions with Sheard and he

2 409 U.S. 188 (1972).
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saw no reason or motive for Sheard to set-up Applicant based on all discovery materials. He
testified that although it was readily apparent to anyone looking at the photoéréphs from the
purchase that Applicant was the suspect, his only possible defense was mistaken identity once
Applicant insisted on proceeding to trial. He testified that there was no viable basis to challenge
that the substance was not crack cocaine. He testified that he fully prepared for trial and tried to
highlight any weaknesses in the State’s case. Counsel. testified that he did not have an arguable
basis for objecting to the State’s witnesses referring to thé suspect as “Junior Black,” particularly
" in light of his defense of mistaken identity.

Regarding the closing arguments allegation, Counsel testified that he has reviewed the
passages in question and does not think that they are obj ectionable.‘ Counsel elaborated that had
he made an objection, he does not it would have been sustained and therefore only highlighted
these comments to the jury. Additionally, Counsel testified that because his defense theory was
one of mistgken identity, these comments were not particularly harmful to Applicant or his case.

Regarding the sequestration of the witnesses, Counsel testified that he did not. move for
sequestration because it was not necessary. He elaborated that the State only called two fact
witnesses, first Officer Emmiﬁ Gilliam followed by Investigator Jackson Sheard, and that Sheard
was entitled to be present regardless of ‘any sequestration orders because he was the chief
investigating officer. He testified that a sequestration order would have been pointless based on
this and would have had ho_impact.

Regarding the allegation that he was ineffective for failing to object to any testimony

referring to the substance as crack cocaine before the chemist testified, Counsel testified that
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such an objection would not likely heve been sustained. - Additionally, he testified that this woutd
have had no impact on Applicant’s case, as his defense was mistaken identify, not mistaken
substance Furthermore Counsel testified that he had reviewed the chemist’s report prior to trial
and knew that the substance tested positive for crack cocaine, so such an obJectlon would have
amounted to wasting the court’s time — not a favorable tactic to employ before the jury. Counsel
also testified that he did view the substance. before it was introduced at the-trial and there is no
merit for Applicant’s claim to the contrary. Counsel testified that he has prosecuted and
defended numerous drug cases and that he has never before objected to the drug’s admission on
the basis that the presumptive field test changes the substance’s weight. He testified that making
such an argument would not have resulted in the suppression of the drugs and Would have no
effect on the case, as the. amount of substance used for a presumptive field test is miniscule.
Counsel additionally testified that.he thoroughly reviewed all chain of custody documents
regarding the drugs and saw no irregutarities sufficient to warrant moving for suppression.'
Counsel also testified that it is not uncommon for the actual laboratory report to ‘be printed out
‘from the computer on a different date then when the actual testing was performed.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the host-conviction relief hearing. This »Court has further had the oppcrtunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimcny accordingly. This Court finds that Counsel’s testimony is credible and should be

afforded great weight; conversely, this Court finds that Applicant’s testimony lacks credibility.
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Set forth below are the relevant findings of facts and conclusions of law as required pursuant to
S.C. Code Ann. §17-27-80 (1985).
Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant has the burden of proving the allegations

in his or her application and establishing that he is entitled to relief. Abney v. State, 408 S.C. 41,
45, 757 S.E.2d 544, 546 (S.C. Ct. App. 2014), reh'g denied (Apr. 24, 2014) (citing Goins v.
State, 397 S.C. 568, 573, 726 S.E.2d 1, 3 (2012)). Where ineffective assistance of counéel is
alleged as a ground for relief, the applicant must prove that "counsel's conduct so undermined the

proper functioning of the adversarial process that the trial cannot be relied upon as having

produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. 441,

334 S.E.2d 813.

The proper measure of performance is whether an attorney- provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and fnade all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. An applicant must overcome this

presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in eAvaluat-ing allegations of ineffective assistance of
counsel. First, the applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reésonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient

performance must have prejudiced the applicant such that ithere is a reasonable probability that,
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but for counsel's uhprofessional‘ errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. “[T]he court should recognize that counsel is
strongly presumed to have rendered adequate assistance and madé all significant deéisions in the
exercise of reasongble professional judgment.” Abney, 408 S.C. at 46, 757 S.E.2d at 546 (citing

Strickland, 466 U.S. at 690).

After careful review based on the sfandard discussed above, including a review of the
testimony and exhibits preseﬁted at the evidentiary hearing, this Court denies this application on
the basis that Counsel’s performance did not fall below the standard ‘re,quired and there was no
. resulting prejudice to Applicant from these alleged deficiencies. Below are this Court’s findings
in regards to each of Applicant’s specific allegations of ineffective assistance of counsel:

Allegation that Counsel failed to object to impermissible comments from the State’s closing
argument

Applicant testified that Counsel was ineffective for failing. to object various comments
made by the State in its closing argument, including -comments that he was a “breéder” and that
member of le;w enforcement are professionals who put their lives on the line to clean up the
‘community from people like Applicant. See p. 166 Ins. 2-8; p. 166 In. 20 — p. 167 In. 14. "He
testified that these comments were raised in his direct appc;al brief, but were not persevered for
appellate review because Counsel failed to object. Counsel testified that he has reviewed the
passages in question and does not think that they are objectionable. Counsel elaborated that had
he made an objection, he does not it would have been sustained and would only have highlighted
these comments to the jury. Additionally, Counsel testified that because his defense theory was

one of mistaken identity, these comments were not particularly harmful to Applicant or his case. -
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“A solicitor's closing argument must be carefully tailored so as not to appeal to the

personal biases of the jury. Von Dohlen v. State, 360 S.C. 598, 609, 602 S.E.2d 73 8, 744 (2004).

“Thearg_u'ment must not be calculated to arouse the jurors' passions or prejudices, and its content
should stay within the record and reasona‘ble inferences that may be drawn therefrom.” Id. at
609-10, 602 S.E.2d at 744. “On éppeal, the appellgte court will view the alléged impropriety of
the solicitor's argument in the context of the entire record, including whether the trial judge's
' 41nstruct10ns adequately cured the 1mpropér argument and whether there is overwhelmmg

evidence of the defendants guilt.” Simmons v. State, 331 S.C. 333, 338, 503 S.E.2d 164, 166

(1998). “Improper comments do not automatically require reversal if they are not prejudicial to

the defendant, and the appellant has the burden of proving he did not receive a fair trial because

of the alleged improper argument.” Humphriés v. State, 351 S.C. 362,‘ 373, 570 S.E.2d 160, 166
" (2002). “The relevant question is whether the solicitor's comments so infected the trial with
unfairness as to make the resulting conviction a denial of due process.” Id.

This 'Couft" finds that Applicarif :hés failed to meet his burden of establishing any
deficiency in regards to this allegation.  This éourt ﬁndvs that Counsel’s performance was
reasonable and prudent based on the facts and circumstances of tﬁis case and that Applicant has
failed to establish any deficiency of Counsel. ‘_.Speciﬁ'cally, this Court finds that the solicitor’s

comments during closing. argument were. not “calculated to arouse the jurors’ passions or

prejudices” and Were not objectionable. See Simmons, supra. Additionally, this Court finds that
had Counsel objected and preserved the issue for appellate review, Applicant’s conviction would.

be affirmed. - Furthermore, this Court finds that Applicant cannot establish any resulting
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prejudice from Counsel’s alleged deficiency, as there is no reasonable likelihood that the result
of the proceeding would have been different based on overwhelming evidence of guilt. See

Simmons, supra. Therefore, this Court finds that Applicant has failed to meet his burden of

~ proof in regards to both deficiency and prejudice and that this allegation must be denied and
dismissed with prejudice.
Allegation that Counsel was inejfgctiye for failing to move for.sequestration

Applicant alleges that Counsel was ineffective for failing to movei for sequéstraﬁoﬁ qf the
State’s witnesses. This Court finds that this allegation is without merit and must be denied and
dismissed with prejudice. .As Counsel correctly testified that the evidentiary hearing; -
sequestration would not have had any impact on the State’s case, as oni‘y two fact witnesses
- testified and the second witness was the chlef 1nvest1gator who would have been exempt from
any sequestration order. This Court finds that Counsel’s performance was reasonable and
prudent based on the facts and circumstances of this case and that Applicant has failed to
establish any deficiency of Counsel. |

Additionally, this Court finds that Applicant cannot establish any resulting prejudice from
Counsel’s alleged deficiency, as "there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different," as sequestration
would have had no impact on Applicant’s trial. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

Therefore, this Court finds that Applicant has failed to meet his burden of proof and that this

allegation must be denied and dismissed with prejudice.
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Allegation that Counsel was ineffective for failing to object to the State’s witnesses referring to
the substance as “crack cocaine” before the chemist testified ‘

Applicant alleges that Counsel was ineffective for failing to objéct to the State’s
witnesses referring ‘to the white, rock-like” substance as “crack cocaine” before the: éhémi’sf
testified that the substance tested positive for crack cocaine. This Court finds that this allegation
is without merit and must be denied and dismissed with prejudice. Counsel testified that such an
objection would not likely have sustained. Additionally, he testified that this would have had no
impact on Applicant’s case, as his defense was mistaken identify, not mistaken substance.
Furthermore, Counsel testified that he had reviewed the chemist’s report prior to trial and knew
that the substance tested positive for crack cocaine, so such an objection would have beén wholly
‘meritless. This Court finds that Counsel’s performance was reasonable and prudent baéed on the
facts and circumstances of this case and that Applicant has failed to establish any deficiency of
Counsel. Additionally, this Court finds that Applicant cannot establish any resulting prejudice -
from Counsel’s alleged deficiency, as there is no “reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different," as such an
objection would not have been sustained. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
Therefore,»this Court finds that Applicant has failed to meet }his burden of proof and that this
allegation must be denied and dismisséd with prejudice. |

Allegatzon that Counsel was ivieffective for failing to object to the State’s witnesses referrmg to
Applicant as “Junior Black”

Applicant alleges that Counsel was ineffective for failing to object .to the State’s

witnesses referring to the suspect as “Junior Black,” arguing that this amounted to-a prior bad act
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because law enforcement knew “Junior.Black"’ from previous encounters. Counsel testified that
‘he saw no arguable basis for objecting to the reported nickriame of thé suspect, particularly in
-light of his defense strategy that Applicaﬁt was not the suspect and law enforcement had arrested
the wrong individual. This Court finds that Counsel’s performénce was reasonable and prudent
based on the facts and circumstances of this case anci that Applicant has failed to establish any
deficiency of Counsel. Additionally, this Court finds that Applicant cannot establish any
resulting prejudice from Counsel’s alleged deficiency, as there is no “reasonable probability that,
~ but for counsel's unprofessional errors, the fesult of the _proceeding would have been different,”
as there‘ is o{/erwhelming evidence of Applicant’s guilt. Cherry, 300 S.C. at 117-18, 386 S.E.2d
at 625. Therefore, this Court finds that Applicant has failed to meet his burden of proqf and that
this allegation must be deniéd and dismissed with prejudice.

Allegation that Counsel was ineffective for failing to examine the drugs prior to introduction at
' trial

Applicant alleges that Counsel was»ir‘leffectivc for failing to examine the drugs prior to -
trial. This Court finds that this allegation is withouf merit and f'nust be denied and dismissed
-with prejudice.’ Counsel_’s credible teStimonsf sharply refuted this allegation, as he testified that
he examined the drugs prior to their admission at trial. Additionally, this Court finds that
Applicant cannot establish any resulting prejudice from Counsel’s alleged deficiency, as there is
no “reasonable probability that, but for counsel’é unprofessional errors, the result of thé
proceeding would have been different,” as there is overwhelming evidence of Applicant’s guilt.

Cherry, 300 S.C. at 117-18, 386 S E2d at 625. Therefore, this Court finds that Applicant has
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failed to meet his burden of proof and that this allegation must be denied and dismissed with
prejudice.

Allegation that Counsel was ineffective for failing to object to the presumptive drug test-on the -
basis that it changed the overall drug weight

- Applicant alleges that Counsel was ineffective for failing to .object to the introduction of
the drugs based on the presumptive field test changing the overall weight. This Court finds that
this allegation is without merit and must be denied and dismissed with preju}dicé. Counsel
testified that he has prosecuted and defended numeroﬁs drug cases and that he has never before
objected to the drug’s admission on the basis that the presumptive field tes-t changes the
substance’s weight. He testified that making such an argument would not have resulted in the
suppression of the drugs and would have no effect on the case, as the amount of substance used
fora bresumptive field test is miniscule. This Court agrees and finds that Counsel’s performance
was reasonable based on professional standards. Additionally, this Court finds that Applicant
cannot establish any resulting prejudice from Counsel’s alleged deficiency, as there is no
“reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different,” as there is overwhelming evidence of Applicant’s guilt. Cherry, 300
S.C. at 117-18, 386 S.E.2d at 625. Therefore, this Court finds that Applicant has failed to meet
his burden of proof and that this allegation must be denied and dismissed with prejudice.

Allegation that Counsel was ineffective f(_)r failing to object to the photographic lineup
Applicant alleges that the photographic lineup that was shown to Officer Gilliam after the
‘drug buy was suggestive, essentially amounting to Investigator Sheard compiling photographs of
five persons who looked like Applicant and theﬁ encouraging Gilliam to select Applicant’s
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photograph. He testified that Sheard knew him from previous dealings and had a vendetta
‘against him based on other unsuccessful attempts to arrest him. He acknowledged that Counsel
moved to suppress the lineup as unduly suggestive, but testified that Counsel did not raise the
issues surrounding his past dealings with Sheard as a basis for suppression.

This Court finds that this allegation is without merit and must be denied and dismissed
with prejudice. Counsel testified and the record reveals that Counsel moved to suppress the

- lineup and a Neil v. Biggers hearing was held, but that after hearing the testimony from both

Officer Gilliam and Investigator Sheard, the trial court denied his motion to suppress the
identification. Additionally, Counsel testified that Applicant never informed him-of any previous
interactions with Sheard and he saw no reason or motive for Sheard to set-up Appliéant based on
all discovery materials and that it was readily app‘arent to anyone looking at the photogfaphic
stills that Applicant was the suspect. This Court finds that Counsel’s performance was
' reasona‘sle based on professional standards. Additionally, this Court finds that Applicant cannot
establish any resultingu prejudice from Counsel’s 'alleged deﬁciency, as there is no “reasonable
~ probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different,” as there is overwhelming evidence of Applicant’s guilt. Cherry, 300 S.C.atl 17-.
18, 386 S.E.2d at 625. Therefore, this Court finds that Applicant has failed to meet his burden of
proof and that this allegation must ‘be denied and dismissed wfth prejudice.

Allegation that Counsel was ineffective for failing to object to the introduction of drugs based on
chain of custody discrepancies =

Applicant alleges that Counsel failed to object to flaws in the chain of custody for the
drugs. Specifically, Applicant alleges that the chain of custody documents have different dates
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than the lab report generated, which shows that the drugs were not tested on the date'-testiﬁed-to-
by the Stste’s chemist. He testified that Counsel should have moved to suppress the drugs on
this basis and that his failuré to object was ineffective. Counsel refuted fhis allegation, -testifying
that he thpfoughly reviewed_all chain of custody documents regarding the drugs and sa'\/\; no
irregularities sufficient to warrant moving for suppression. -Counsel also testified that it is not
uncommon for the actual laboratory report to be printed out fréfn the computer on a different
date then when the actual testing was performed. |

This Court ﬁnds that this allegation is without merit and must be denied and dismissed
with prejudice. This Court has reviewed the documents in Aquestionv(entered'as Applicant’s
Exhibits), coupled with Counsel’s crsdible testimony lsased on numerous years both prosecuting
and defending drug cases, and finds that o irregularities exist to warrant suppression.
Therefore, this Couﬁ finds that Counsel’s performance was reasonable based on professional
standards Addltlonally, this Court finds that Apphcant cannot establish any resulting prejudice
from Counsel’s alleged deficiency, as there is no “reasonable probablhty that but for counsel's
uﬁprofessional errors, the result of the proceeding would have been different,” as there is -
overwhelming evidence of Applicant’s guilt. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
Therefore, this Court finds that Applicant has failed to meet his burden of proof and that this
allegation must be denied and dismissed with prejudice. . | |

Allegation that Counsel was ineffective for failing to challenge the indictments
Applicant, alleges that Counsel was ineffective for failing to challenge his indictment. .

,Speciﬁdally, Applicant alleges that the indictment states only that he has been convicted of a -
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prior drug offense, but fails to state that he has been convicted of the‘requvisitve two offenses
necessary for an indictment of distribution — third offense. Counsel testified that he reviewed all
charging documents and found no deficiencies or defects.

“The indictment is a notice document. A challenge to the indictment on the ground of
insufficiency must be made before the jury is sworn as provided by § 17-19-90. If the objection
is timely made, the circuit court should judge the sufficiency of the indictment by determining
whether (1) the offense is stated with sufficient certainty and particularity to enable the court to
" know what judgment to pronounce, and the defendant to know what he is called upon to answer
and whether he may plead an acquittal or conviction thereon; and (2) whether it apprises the
defendant of the elements of the offense that is intended to be charged. In determining whether
an indictment meets the sufficiency standard, the court must look at the indictment with a
practical eye in view of all the surrounding circumstances. Further, whether the indictment could

be more definite or certain is irrelevant.” State v. Gentry, 363 SC 93, 102-03, 610 S.E.2d 494,

500 (2005) (internal citations omitted).

This Court finds that this allegation is without merit and must be denied and dismissed
with prejudice. This Court has reviewed the documents in question and agrees with Counsel that
there is no valid challenge to the indictment. The indictment properly put Applicant on notice
that he was being charged with a third drug offense and any such challenge would not have been

successful. Therefore, this Court finds that Counsel was not deficient for failing to challenge a

valid, non-deficient indictment.
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Additionally, this Court finds that Applicant cannot establish any resulting prejudice from
Counsel’s alleged deficiency, as there is no “reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding would have been different.” Cherry, 300 S.C.
at 117-18, 386 S.E.2d at 625. Had counsel made the motion to quash the indictment as
complained, it would have had no effect on the outcome of the charges as the motion would have
been unsuécessful and, even if successful, would not have stopped the state from pursuing the
charges at a later date. First, even had counsel made an objection or otherwise moved to quash
the indictment based on the date discrepéncy, the outcome would have been no different as the
trial court would have denied the motion to quash. Furthermore, even if the trial court granted'
counsel’s motion to quash the indictments, the State could still have re-indicted or directly
indicted Applicant, who then could be prosecuted and sentenced for the crimes at a later date.
Under S.C. Code Ann. § 17-19-90 (2003), “every objection to any indictment for any defect
apparent on the fact thereof shall be taken . . . on motion to quash such indictment before the jury
shall be sworn and not afterwards.” Since the Double Jeopardy Clause of the Fifth Amendment
attaches in a jury trial only once the jury is sworn, a successful motion to quash, by its very
definition, will not work to bar subsequent prosecution on the same allegation on that grounds.

See State v. Prince, 279 S.C. 30, 301 S.E.2d 471 (1983). Accordingly, this Court finds Applicant

has failed to prove resulting prejudice from counsel’s failure to move to quash the indictments.
Therefore, this Court finds that Applicant has failed to meet his burden of proof and that this

allegation must be denied and dismissed with prejudice.
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CONCLUSION
Based on all the foregoing, this Court finds and conciudes that Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.
This Court notes that Applicant must file and serve a Notice of Appeal within thirty days.

from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See ﬁule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on an applicant’hs
behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal. |

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Rehef shall be denied
and dismissed with prejudice; and

2. The Applicant shall remain remanded to the custody of the State.

AND IT IS SO ORDERED 'thisg}w day o

L. CASEY MA
Presiding Judge :
\ . Fifth Judicial Circuit
Cj\»l )\,/VM 12|, South Carolina.
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Mark A. Watson, SCDC #306011,
Applicant,

Case No. 2012-CP-40-1542

OEDER DENYING APPLICANT’S
“MOTION TO ALTER OR AMEND THE -,
JUDGEMENT” AND “SUPPLEMEN? [4
TO APPLICANT’S MOTION TO: 5:‘; el

———

ALTER OR AMEND PURUSAﬁf‘ro = L,
RULE 59(E)” Lt

State of South Carolina,
Respondent.

This matter comes before this Court by way of Applicant’s “Motion to Alter or :Amend the
Judgment” and “Supplement to Applicant’s Motion to Alter or Amend Pursuant to Rule 59(¢),” asking this
Court to alter or amend its Order of Dismissal denying Applicant post-conviction relief.

L.

The records before this Court show that Applicant is presently confined in the South Carolina
Department of Corrections pursuant to orders of commitment of the Richland County Clerk of Court.
Applicant was indicted during the December 2007 term of the Richland County Grand Jury for Distribution
of Crack Cocaine — Third Offense (2007-GS-40-12278). Applicant was represented by Cameron B.
Littlejohn, Esquire. On July 9, 2009, Applicant proceeded to a jury trial before the Honorable G. Thomas
Cooper, Jr., where he was cgnvicted as indicted. Judge Cooper sentenced Applicant to fifteen years

imprisonment.

Applicant filed a notice of appeal. Following the submission of an Anders' brief, Applicant

elected to voluntarily withdrawal his appeal. The South Carolina Court of Appeals dismissed Applicant’s

appeal and the remittitur was sent on July 12, 2011.

! Anders v. California, 386 U.S. 738 (1967).
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II.

On February 23,2012, Applicant filed an application for post-conviction relief alleging “ineffective
assistance of counsel” without any supporting facts or allegations. Respondent made its Return on March
30,2012, requesting an evidentiary hearing be held. An evidentiary hearing into the matter was convened
on July 17, 2014, at the Richland County Courthouse. Applicant was present at the hearing and was
represented by counsel, Tommy A. Thomas, Esquire. Respondent was represented by Assistant Attorney
General Megan E. Harrigan of the South Carolina Attorney General's Office. After reviewing all testimony
and evidence presented at the hearing, along with a review of all reéords provided to the Court, the Court
found that there were no constitutional depravations or other grounds on which to grant relief and is denied
and dismissed the application with prejudice. A formal Order of Dismissal was signed by the Court on
September 26, 2014 and filed on September 29, 2014.

| Applicant, by way of his counsel, received this Order of Dismissal on October 1,2014. He filed a

“Motion to Alter or Amend the Judgment” pursuant to Rule 59(e), SCRCP, oﬁ October 10, 2014. On
October 31, 2014, Applicant filed a “Supplement to Applicant’s Motion to Alter or Amend Pursuant to
Rule 59(e).” In his “Supplement to Applicant’s Motion to Alter or Amend Pursuant to Rule 59(e),”
Applicant states that four additional allegations should be included and addressed in this Court’s Order of
Dismissal. These are as follows:

1. The Order should be altered or amended to include the issue of subject matter jurisdiction,
particularly related to a purported allegation that chain of custody evidence and incident reports
were withheld from Applicant;

2. The Order should be altered or amended to include the issue of an alleged due process violation

pertaining to the chain of custody;
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3. The Order should be altered or amended to include the issue of an alleged due process violation
pertaining to the testimony of the chemist testifying at trial; and
4. The Order should be altered or amended to include the issue of prosecutorial misconduct pertaining

to the alleged impermissible comments of the State during its closing argument.

Respoﬁdent filed its Return to this motion on or about November 5, 2014, arguing that the issues raised in
this motion had not previously been raised and were meritless.

III.
This Court’s find that its Order of Dismissal contains the required findings of facts and conclusions of law" -

as required by S.C. Code Ann. § 17-27-80 (1976) and Rule 52(a) SCRCP. See also McCray v. State, 305

S.C. 329, 408 S.E.2d 241 (1991). Having carefully reviewed the entire record in this matter, this Court
finds that there is no basis for altering or amending its prior ruling.? This Court agrees with Respondent
and finds that none of these allegations as set forth in Applicant’s to his motion were properly raised prior.

Therefore, these allegations are not properly before this Court. See Patterson v. Reid, 318 S.C. 183, 185,

456 S.E.2d 436, 437 (Ct. App. 1995) (“A party cannot for the first time raise an issue by way of a Rule

59(e) motion which could have been raised at trial.). See also C.A.H. v.L.H.,315S.C. 389,434 S.E.2d 268

(1993); Hickman v. Hickman, 301 S.C. 455, 392 S.E.2d 481 (Ct.App.1990).

Furthermore, this Court finds these allegations must be denied and dismissed regardless. This
Court finds that Applicant’s first issue that the court lacked subject matter jurisdiction due to a purported
delay in receiving discovery is without merit, as any discovery violation would have no impact on the trial

court’s ability to preside over his case. “[Subject matter jurisdiction is the power of a court to hear and

determine cases of the general class to which the proceedings in question belong.” Edwards v. State, 372

2 The Court, in its discretion, has considered this matter based upon the motions submitted by the parties and the post-conviction
relief file, since oral argument will not aid the Court in reaching its decision. See Rule 59(f), SCRCP.
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S.C. 493, 496, 642 S.E.2d 738, 739 (2007) (internal citation omitted). As discussed in the Order of
Dismissal, this Court finds that there was no defect in Applicant’s indictments and that the trial court
properly had jurisdiction over Applicant’s case.

Regarding Applicant’s two claims that his due process rights were violated by alleged defects in the

chain of custody, this Court also finds these claims to be meritless. See State v. Hornsby, 326 S.C. 121,

129, 484 S.E.2d 869, 873 (1997) (“A denial of due process occurs when a defendant in a criminal trial is
denied the fundamental fairness essential to the concept of justice.”). There is nothing in the record to
demonstrate that there was a defect in the chain of custody, which this Court previously found in its Order
of Dismissal.

Regarding Applicant’s final issue in his motion that the State comrﬁitted prosecutorial misconduct,
this Court finds that this allegation is also without merit. As this Court previously ruled in its Order of
Dismissal, the State’s comments during closing were not impermissible and certainly do not rise to the
level of misconduct. Therefore, this Court hereby denies the Applicant’s Motion in its éntirety, and affirms
its previous Order of Dismissal.

This Court notes that if Applicant desires to secure appellate review of this Order and the Order of
Dismissal, a notice of appeal must be filed and served within thirty days of the service of this Order.
Petitioner is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for the
appropriate procedures to follow after notice of appeal has been timely filed.

v
AND, IT IS SO ORDERED this 25" day of

L. CASEY MANNIKG
Presiding Judge
Fifth Judicial Circuit

C(}\\/ Y\/\lﬁl) (\_ , South Carolina
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