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' THE STATE OF SOUTH CAROLINA R BCE D

In The Court of Appeals FEB 3 10

© APPEAL FROM SOUTH CAROLINA 9 G0urt of Appeais
WORKERS® COMPENSATION COMMISSION '

W.C.C. File No.: 0412441

~ Ernest Alvin Taylor, EMPIOYEE, .....vovveveeeeeeeeereeeeesseeseeeeeesseeeseese e eseseeneereeeneene Appellant,

Fieldstone Center Inc./Fieldstone Center of Charleston, Employer,
And Association Insurance Company c/o : :
Builders Insurance Group, Carrier,......... eteteeet et et e et e bt e besteebeereenras Respondents.

MOTION TO DISMISS APPEAL

Respondents Fieldstone Center Inc./Fieldstonle Center of Charleston and Association
Insurance Company c/o Builders Insurance Group hereby move to dismiss the appeal in the
above-reverenced matter pursuant to Rule 260, SCACR. Claimant’s compensable injury
occurred on August 17, 2005. (Att. A). As a result, the version of S.C. Code Ann. § 42-17-60
that applies to this appeél is the pre-July 2007 version which provides for appeal from the
Commission to the Circuit Court,.and not directly to this Court. The current version of S.C.
Code Ann. § 42-17-60, which does provide direct appeal from the Commission to .this Court,
only applies. to injuries that occur on or after July 1, 2007. Therefore, Appellant has 'ﬁléd his |

appeal in the wrong forum and it should be dismissed.



CONCLUSION

- For the reasons stated herein, Respondents request that this Court dismiss the above-

captioned appeal.

February 18, 2015

Respectfully submitted,

McANGUS GOUDELOCK & COURIE, LLC

Regan A] COW

S.C. Bar No 94

735 Johnnie Dodds Blvd., Suite 200
P.O. Box 650007 ’

Mount Pleasant, South Carolina 29465
(843) 576-2900

Attorneys for Respondents Fieldstone Center
Inc./Fieldstone Center of Charleston Association Insurance
Company c/o Builders Insurance Group



Attachment A



APPELLATE PANEL DECISION AND ORDER
OF THE
- SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION

WCC FILE NO. 0412441
Ernest Alvin Taylor, e e e e feeresreeeeseee e e cnrnaees Employee,
PP PSP SO Clalmant/Appellam,
v.

F leldstone Center Inc./F 1eldstonc Center of Charleston, ..................... everereeeana Employer,
and -

Association Insurance Company c/o

Builders Insurance Group .......... eerrrer et nreeeeeanes e irerer et rr s et e e s s renresns Carrier,
....................................................................................................... Defendants/Respondents.

~ Appellate Panel Review held in Columbia, South Carolina
on November 18, 2014 per notices timely
and properly served upon all parties of interest.

Appellate Panel Decision and Order Filed:

Donon 13; 0\
APPEARANCES:  Claimant/Appellant represented by Thomas W. Grcené, Esquire of

Thomas W. Greene, Attomey at l.aw

Defendants/Respondents rcpresented by Regan A Cobb E squxrc of
‘McAngus Goudelock & Couric, 1.1.C 4



STATEMENT OF THE CASE

The Claimant suffered an admitted injury to his low back on August 6, 2004. Defendants
provided appropriate and causally related medical treatment including lumbar spine surgery at
the L3-4 disc space on August 17, 2005 performed by Dr; Donald Johnson. Clairﬁaﬁl was
ultimately released at maximum medical improvement on May IQ, 2006, and ass.igned.' a 30%
impairment to the whole person by Dr. Johnson. The parties then entered into a Settlement
Agréemem and Consent Order app;oved on September 18, 2006, agreeing Claimant qualified for
permanent and total disability, was entitled to caSt;alIy related medical care pufsuant to S.C.
Code Ann. §42-15-60, and that no further temp(;rary or permanent disability compensation shall
hereafter ever be owed or payable by the Defend‘ants.‘ After approval of the Settlement
Agréement and Consent Order, Claimant continued to receive medical treatment with Dr. Marc
N. Dubick, for bain management. Dr. Dubick contacted Defendants on September 20, ‘2012
indicating’ Claimant requested a return .visit to Dr. John Johnson for further evaluation.
Defendants authorized the evalhé;ion with Dr. Johnson who indicated Claimant had chronic low
. back pain with failure of pain management and recommended an upda_ted MRI.  Defendants
approved the MRI which was done on February 14, 2013,

Claimant then ﬁléd a Motion for a Change of Physician dated March.7, 2013 requesting
that Dr. Johnson be conﬁm-)ed'as the Claimant’s authorized treating physician in ordgr to
determine if a spinél cord stimulaior trial is necessary. Defendants filed a\rcply to Claimant’s
Motion for a Change of Physician dated March 13, 2013 asserting Dr. Johnson specifically
rccomn;cnds pain management for Claimant v‘vhich Dr. Dubick has been providing as the
au_tho‘rizcd treating physician since 2008 and further assert that under S.C. Code Ann. §42-IS-60.

Defendants are entitled to direct medical care and treatment and they have directed that the

s
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evalﬁation for continued pain management go back to the originai authorized treating physician
who is most fam’{liar with Claimani's claim, which is Dr. Dubick. Defendants did not deny
Claimant’s ability to get a spinal cord stimulator trial, as recommended by Dr. Johnéon, aﬁd
instead ihdicated that Claimant sho‘uld return to Dr. Dubick fog’ his opinion regarding thé same.

A Motion hearing was held via telephone before the undersigned on April 3, 2013 at
which time Claimant withdrew his Motion in order to file.a Form 50 as the contents of the
Motion addressed the merits of this claim. A Form 50 was filed on April 3, 2013 alleging injury
to Claimant’§ back and request for a change of physician. Defendants filed their Form 51 on
May 3, 2013, with a denial of Dr.‘Ne}herton as a treating pain management physic;m and
asserted.Defendants are cntitlea.to retain control of Claimant’s medical treatment including
authorizing future pain management physicians. An Amended Form 50 was filed on May 6,
/2013 including ﬁot only injury to Claimant’s low back but adding a psyche injury. Defendants
-filed aﬁ Aménded Form 51 on May 16, 2013, denying the psyche injury, and continue to assert
that their direction of medical care is proper pursuant to S.C. Code Ann. §42-15-60.

A Hearing was set for Ju!y 2, 2013 on the Claima_mt’si Form 50 pursuant to a Hearing
Notice on May'8, 2013 aﬁd then rescheduled for July 11, 2013. On July 10, 2013, 'Claimant’g
attorney withdrew his Form 50 Hearing requesi and the hearing was cancelled.

On December 2, 2013, -Claimant’s attorney requested the Commission reset the hearing
based on his original Form 50 filed on April 10, 2013. A hearing was then set for April 25, 2014
before the undersigned Commissionér. During the course of the héaring, it was agreed that the
sole purpose of the h’earit;g before the undersigned was to determine whether or not Claimant is
entitled to reimbursement for a spinal cord stimulator. It was Claimant’s position that he

experienced the 90% reduction in his pain level following implementation of the spinal cord



stimulator. ¢laimant further asserted that he underwent spinal cord stimulator implantation with
Dr. Netherton at the direction and referral from Dr. Johﬁson who was the authorized treating
physician. As such, Claimant contends he did not go outside of the South Carolina Workers’
Compensalibn Act as he was treated by a physician _r,ecommended by an authorized treating
physician. Claimant concéded he had been previously treating for over six years by Dr. Dubick
~ for pain management but due to a breakdown in the relationship between liimself and Dr. Dubick
he did not want to go ba;:k to that physician for additional treatment. Based upon those
- arguments, Claimant asserted the Wofkers’ Compensatic;n Insurance Carrier should reimburse
élaimanl for payment of the sbinal cord stimula}or.

| It was Defendants’ poSition that any benefits for the spinal cord stimulator should be
denied. Defendants contend this treatment is entirely outside the parameters of the South
Carolina Workers’ Compensation Act. [t was Defendants’ position that they hav¢ not, at any
time, denied treatment or evaluations for Claimant with regard to"his admitted low back injury
and the potential for a spinal cord stimulator trial or permanent implantation. Defendants assert
the Claimant has been sceiﬁg Dr. Dubick for‘six years of pain management and there was no
indication for the need of a spinal cord stimulator recommeﬂded by the doctor or asked by the
Claimant to Dr. Dubick. The last treatme'nt with Dr. Dubick discussed a different proc{cdure.
Defendants further assert that there was no change in the pﬁysician ordered by the Commission
and that one the Claimant went outside of the treating parameters and went on his own to Dr.
Netherton, who was not authorized, that the spinal c;)rd slimula_tor and the issue is outside of the
workers’ compensation arena. In fact, Defendants authorized the referral to Dr. Johnson, the
~ subsequent recommendation for an updated lumbar MRI, and Dr. Johnson's referral that

Claimant undergo a pain management evaluation to determine if he needcd a trial spinal cord



stimulator. Defendants assert they attempted to set up the pain manage;nent referral with
Claimant’s authorized treating physician, Dr. Dubick. Héwever. Claimant refused 1o retum to
Dr. Dubick so Defendants then pursued a pain managémem evaluation for a second opinion due
to Claimant’s issue with Dr. Dubick with Dr. Keffer with a request to him on Méy 29, 2013.
Unbeknownst to Defendanls, CIaﬁnant proceeded to treat with Dr. Netherton and had a spinal
cord stimulator implanted. This treatment was without authorization from the Carrier and at the
Claimant’s own direction. Defendants assert Cléimantl was on notice that Dr. Netherton was not

authorized by way of Defendants’ Reply Motion, conference call with the Commission during -

e
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the Motion hearing, both Form 51°s and several correspondences regarding Dr. Dubick and Dr.
Keffer. Based upon those argurﬁcnts, Defendants assert the Deféndants should not be
responsible for the unauthorized treatment from Dr. Netherton from the first time he went to see
Dr. Netherton up until the continued treatment he gets with Dr. Netherton, and any and all of the
treatments that was unauthorized should not be the responsibility of the Defendants. Should the
Commission order any contir;ued treatmenis under the original Settlement Agreement, it should
still be at the control of the Defendants with the doctor of their choice in regards to the admitted
low back injury pursuant to the explicit terms of the Settlement VAgreement which require
additional medical treatment pursuant to S.C. Code Ann. §42-15-60.

Both attorneys relied on case faw they submitted to support their statements of the case.
Claimant’s attorney submitted Hall v United Rentals, Inc., 371 S.C. 69, 636 S.E. 2d. 876 (Ct.
App. 2006) and Risinger v. Knight Textiles, 353 S.C. 69, 577 S.E. 2d. 222 (Cu }\pp. 2002).
Defendants submitted McKinney v. Kimberly Clark, Corp., 376 S.C. 636, 658 S.E. 2d. 112 (Ct.
App. 2008), Ar{d Turner v. S.C. -Dep't of Health & Envil. ('()nlr()l. 377 S.C: 540, 661 S.I. 2d.

118.



STIPULATIONS AT THE SINGLE COMMISSIONER LEVl;IL

- The parties stipulated at the hearing the following:

1.

The South Caroiina Workers’vCompensalion Corﬁmiséion has jurisdiction over this
claim.

Notice of héaring was timely and properly served upon all pani;:s of interest.

Venue and jurisdiétion are proper in Summen?il!e, Souih Carolina.

The Claimant’s average\weekly wage is $514.62, with a corresponding compensation

rate of $343.10.

APA EVIDENTIARY SUBMISSIONS AT THE SINGLE COMMISSIONER LEVEL

Claimant’s Submissions:

1.

5.
Defendants’ Submissions:

3, 2012 consisting of 4 pages.

Medical records from Marc N. Dubick, M.D. dated March 22, 2012 through October

\

Medical records from Southeastern Spine Institute dated March 18, 2013 through
May 30, 2013 consisting of 27 pages.
Medical records from William G. Kee, Ph.D. dated April 15, 2013 consisting of 16

pages.

Settlement Agreement and Consent Order da;ed September 22, 2006 consisting of 4

pages. o )

Medical bills (to be submitted upon receipt).

Defendants reply to Claimant’s Motion for Change of Physician consisting of 8

pages.

Correspondence to the Claimant’s attorney dated April 8, 2013, conéisting of | page.



10.

1.

12.

13.

14.

\

. Correspondence from the Claimant’s attorney dated April 9, 2013, consisting of 1

page. -
Cofresponden;e to Dr. Keffer dated May 29, 2013, consisting of 2 pages.

E-mail éorrespondence to the Claimant’s attorney dated June 20, 2013, consisting of

1 page.

Correspondence to the Claimant’s attorney dated June 21, 2013, consisting of 1 page.‘
Correspondence to Dr. Keffer dated June 26, 2013 conéisting of 1 page. |

E-mail correspondence from Claimant’s attorey dated June 24, 2013, consisting of 1
page. |

C‘ypress'Caré medication list consisting of 4 pages.

Correspondence to the Claimant’s attorney dated September 16, 2013, consisting of 1

page.

Correspondence from the Carrier to East Cdoper Medical Center denying payment of
5 .

bill dated Sebtembcr 20, 2013, consisting of 1 page.

qurespondencé from tth Carrier to Columbia Service Center dated Septefnber 30,

2013, consisting of 1 page.

Settlement Agreement and Consent Order dated September 22, 2006, cons-isting of 4

pages. | B

Medical records from Marc N. Dubick, M.D. of Pain Center and Natural Medicine

dated February 11, 2008 through October 3, 2012, consisting of 15 pages.

. Medical records from Donald R. Johnson, M.D. of Southeastérn Spine Institute dated

August 17, 2005 through March 18, 2013, consisting of 18 pages.



16. Medical records frorﬁ Kindred Hospital of Charleston dated November 15, 2005,
consisting of 2 pages. | |

17. Medical r;cords frdm‘ Bon Secours St. Fra.ncis“Hospital dated February 14, 2008
through Aprilvl 7, 2008, consisting of 7 pages. |

18. Medical rec;ords fm?n John Davis, M.D. dated August 15, 2005 through February 10,
2012, consisting of 37 pages.

i9. Medical records from ‘Charleston Nel;nrosurgical Associates dated June 28, 2013,
consisting of 4 pages. | A |

20. Medical records from William G. Kee, M.D. dated March 5, 2014, conﬁisting of 1
page. |

~ EVIDENCE OF THE CASE

Claimant’s testimony: -/

The Claimant testified as the only witness at the hearing. The Claimant is 67-years old.
(Hr. TrT p. 20, 1L lS-i6) The Claimgnt confirmed he was injured on August 6, 2004 and
underwent surgery with Dr. Johnson at 13-4 on August 17, 2005. (Hr. T;'. p. 20, 11. 19-23)
Claimant 'testiﬁed he bega!n-seeing' Dr. Dubick on February 11, 2008, for pain management
following surgery. Claimant testified Dr. Dubick provided two back injec'tions and only
prescribed Lyrica to treat his ongoing symptoms. Claimant specifically testiﬁed he did not ever
try any other dmés to alleviate Cléimanl’s pain. (Hr. Tr. p. 21, 1. 4-25) This testimony is
contradictory ‘to the medical evidence presented by the parties. Claimant confirmed he had been
a palicﬁt of Dr. Dubick from a .pain management perspective for six years and that Dr. Dubick

had been writing him a prescription for Lyrica for those six years. (Hr. Tr. p. 23, 11. 9-18) This

_testimony is contradictory to the medical evidence submitted by the parties.



Claimant testiﬁed that on October 13, 2012, he presented to Dr. Dubick after calling the
- physician reportipg he lost his recent prescription for Lyrica and requested a refill of that
prescription. Claimant testified Dr. Dubick advised Claimant he does not write prescription for
Lyrica for the Claimant and schedpled Claimant to come in for an evaluation. (Hr. Tr. p. 22, Il.
3-25) Claimant testified he and his wife went to Dr. Dubick’s office at which @ime his
_ prescription for Lyrica was ﬁlled, Bul Claimant requested his care be transferred back to Dr.
Johnson, his back‘ surgeon. (Hr. Tr. p. 24, 1. 17-24) Claimaﬁt testified that he then presented
'~ back to Dr. Johnson who advised Claimant ‘he was a candidate for a spinal cord stimulator trial
and réferred CIairﬁant to Dr. Netherton for consideration of a spinal cord stimulator trial.. (Hr.
Tr. p. 26, 1. 3-10 and p. 31, 1. 17-21) Claimant testified he then presentcd to Dr. Netherton for
consideration of a spinal cord stimulator trial and underwent the trial procedure -which prbvided

/ .
‘relief to his ongoing low back symptoms. (Hr. Tr. p. 31, IL. 21-25 and p. 32, 1l. 1-17) Claimant

confirmed his attorney advised him the Defendants were refusing to authorizé D;. Netbenon and
réfused to at.nhorizc the spinal cord stimuiator,.but he proceeded with permanent imblementation
of the same as it brovided him relief. '(Hr. Tr. p. 33, 1l. 18-25 and p. 34, 1. 1-4)

On cro'ss-examination,lC laimant testified that prior to his October 2012 .appointmcnt with
Dr. Dubick he did not ask to have another doctor treat him for pain management. (Hr. Tr. p. 38,
Il. 13-16) Claimant testified that when he first went to Dr. Dubick for his initial visit on
February 11, 2008 he was already taking Lyrica prescribed by Dr Johnson. (Hr. Tr. p. 36, 11. 16-
21) Claimant testified that in the fall of 2012 he had misplaced his prescription l.yrica bottle and
called Dr. Dubick’s office for a refill. At that time, Dr. Dubick’s office informed him they do

not write prescriptions of Lyrica for Claimant and Claimant went in to see Dr. Dubick at which

time Claimant testified Dr. Dubick was rude and very arrogant. (Hr. Tr. p. 37, Il l-lv8)

!



Claimant tesiiﬁed that the reason he requested to be transferred back to Dr. Johnson was the fact
that Dr. Dubick was rude to him and was not aware What prescription medication he was
providing as he informed Claimant he was not writing prescriptions for Lyrica for Claimant.
(Hr. Tr. p. 38, 1l. 17-25) C:laiman't testified that he has been prescribed Lyrica since 2006, and
every time he was prescribed Lyfica eithér his family physiéian, Dr. John Davis, or Dr. Johnson
wrote him the prescripiion not Dr. Dubick. (ﬁr. Tr. p. 41, 11. 1-7) Claimant acquiesced that the
first time Dr. Dubick wrote Claimant a prescripiion for Lyrica as October 9, 2012 afier he
demanded Dr. Dubick write the same. (Hr. Tr. p. 41, 1l. 8-11)

Claimant lcstiﬁed that he was aware m March of 2013 that his attorney ﬁl_ed a Motion
asking for the Commission to grant his request to transfer medical treatment and further testified
" he was probably aware that Defendants did a response that said the Defendants would provide a
spinal cord evaluation with a doctor, but specifically dcnied Dr. Netherton as the evaluating -
physician. (Hr. Tr. p. 44, Il. 4-20). Claimant testified that he was not aware Defendants filed a
response to his'hearin'g request specifically stating Defendants did not agree to VprOvide an
evaluation with Dr. Netherton for the spinal cord stimulator trial ‘and was further unaware that
the parties had a c.onfereﬁce call with t'he Commissioner at which time it was discussed énd
explicitly stated that the Carrier was denying Dr. Netherton and that the Claimant was not
supposed to be going to Dr. Netherton for any evaluations. (Hr. Tr. p 46, 11. 3-12) Claimant
testified he was aware that the Carrier scheduled a return appoiﬁtnient with Dr. Dubick but
refused l(; g0 back to that appointment. (..H'r. Tr. p. 46, !l. 13-18) |
Medical Evidence and Exhibits:

The parties ‘entered into a Settlement Agreement and Consent Order approved by the

Commission on September 18, 2006 whereby Defendants and Claimant resolved the indemnity

10



portion of this claim for payment by Defendants to Claimant of $1 14,378.08 and further agreéfng
that Claimant is entitled to ongoing causaily related medic;\l benefits pursuam'to S.C. Code Ann.
§42-15-60. (Defendants’ APA pp. 24-27)

Defendants provided Claimant a rci)ly to Claimant’s Motion forlChange of Pondition
dated March 13, 2013 at which time Defendénts addressed Dr. Johnson’s referral for pain
management and the MRI report with a hand written note indicating a request for authorization
of pain management eva‘lu.ation‘ with Dr. Mark Netherton for a spinal cord stimulz;tor.
(Claimant’s APA No. 1) Through the Motioh, Defendants request that the Fommission deny
Cla'imant’s. request to make. Dr. Donald Johnson the authorized treating physicianj for the purpose
of determining whether or not a spinal cord stimﬁlator is medically beneficial to him as this is
not the request by Dr. Johnson,"and it is Defendants choice under S.C. Code Ann. §42-15-60,
: wiih whom the Claimam is to treat. Defendants further requestéd that a finding be made that the
authorized treating physician remain to be Dr. Dubick, as he has beén the authorized treating
physician for pain management since 2008, and Defendams have a;pprovcd for the Claimant to
return to Dr. Dubick to determiﬁe if a spinal cord stimulator trial is medically nccesséry and
causally related to his claim. (Defendants’ APA No. 1) In written corresponden‘ge to Claimant’s
attorney dated April 8, 2013, the Defendants~ confirmed they had made arrangements for
Claimant to see Dr. Dubick on April 17, 2013. (Defendants’ APA No_.‘ 2) On April 9, 2013,
“Claimant’s altoméy wrote Defendants advising that Claimant is not going back to Dr. Dubick for
p¢rsonal.reasons. (Defendamvs’ APA No. 3) -

In written correspondence dated May 29, 2013, Defendants requested Dr. Keffer evaluale
Claimant’s records and perform a physical examination to obtain Dr. Keffer's opinion regarding

future medical treatment, specifically, Defendants requested Dr. Keffer's opinion on whether

11



Claimant would be a suitable candidate for a spinal cord stimujator. Defendants further
requested Dr. Keffer consider accepting Claimant as a paiient to perfofm any future, necessary
treatment. (Defendants” APA bp. 11, 12) By written correspondence to Claimant’s attorney -
. dated June 20, 2013, Defendants advised Claim’ant’s attorney that an appointment has been set
for Claimant with Dr. Keffer on Jupe 28, 2013. (Defendants’ APA p. 13) lh an e-mail dated
Junc 21, 2013, Defendants provi'de(.i‘ notice to Claimant’s aitomey of Claimant’s upcoming
appointment with Dr. Keffer for June 28, 2013. (Defendants’ APA p. 14) On June 24, 2013,

Claimant’s attorney emailed Defense counsel to advise Claimant had proceeded with the spinal

—

cord stimulator implant on May 23, 2013. (Defendants’ APA p. 16) On June 26, 201‘3,
Defendants provided written correspondence to Dr. Keffer afier having learned that Claimant
proceeded with a spinal cord stimulator trial with Dr. Netherton and requested br. Keffer
evaluate Claimant and provide his opinion as to whether Claimant would have benefited from
any additional medical therapy or medicaﬁ treatment but for obtaining a spinal cord stimulator
and his 6pinion as to whether Claima.nt was a suitable candidate for a spinal cord stimulator.
(Defendants’ APA p. 15) |

Claimant underweﬁt a right-sided hemilaminotomy with foraminotomy and discectomy at
the 1.3-4 level on August 17, 2905 perforrﬂcd by Dr. Johnson. (Defendants’ APA pp. 43, 44)
On May 10, 2006, Dr. Johnson released Clairﬁarit at maximum medical improvem'ent and
recommended future treatment consisting of intermittent physician visits for an‘ti-inﬂamhatories
and muscle relaxers and low level pain medication. Dr. Johnson 6pined he does not believe it is
likely Claimant would be a surgical candidate in the future. Dr. Johnson relcased Claimant with

a 30% medical impairment rating to the whole person. (Defendants’ APA p. 45)



Claimant was initially evaluated by Dr. Marc Dubick on February 11, 2008 for pain
managcmc:nt~ following surgery with Dr; Johnson. (Defehdants’ APA p. 28) Dr. Dubick ﬁotcs
Claimant’s current medications include Lyrica, Mepergan/PkometHazinc, ar_ld Lidocaine.
(Defendants’ APA p. 29) Dr. Dubick recomméﬁds an anti-inﬂammatéry injection of the right-
sided lumbar facets at L3-4, L4-5, and I:S-Sl. (Defendants’ APA p. 30) Claimant returned to
Dr. Dubick on February 25, 2008 following the injection and reported “excellent pain relief with
' resolvé of his severe burning type pain.” (Defendants’ APA p. 31) Because of the excellent
result with the afxli-inﬂammatory injection, Dr Dubick ~pianned. a radiofrequency dorsal facet
rhizotomy at i,2-3 through L5-S1. (Defendants’ APA p. 31) Claimant returned on June 2, 2008
reporting his symptoms were exacerbated by recent round of physicq] therapy at which time Dr.
Dubick recommended Claimant stop physical therapy altogether. Dr. Dubick notes Claimant has
_ been taking medication prescribed by his prima;'y care physician, Dr. John Davis, including
Lidoderm and Lyrica. Claimant reported doing well with the iniiial radiofrequency procedure.
Dr. Dubick notes he will request his prima’ry care physician, Dr. Davis, to write his presériptiqn
for “Mepergan Fortis once per month, and therefore, he can have all of his medicétions written
by his primary care physician.” (Defendants’ APA p. 33) Claimant returned to Dr. Dubick on
February 18, 2009 noting continued discomfort especially‘into, his right leg and notes that.with
activity and weight gain Claimant’s pain worsens. Dr. l?ubick again specifically notes the
Claimani is prcscribéd 200 milligrams of Lyrica per day written By Dr. John Davis, his primary
care physiciah.- (Defendants’ APA p. 34)‘ Claimant returned again on Septcmber 15, 2010
following a lumbar facet block the week prior. Claimant reports good painArc;lief from the
proceduré and notes Dr. John Davis continues to write Claimant’s medications. (Dcfendants’

APA p. 36) Claimant returned to Dr. Dubick on Mérch'22, 2012 noting that over the last\ months

13



his right-sided low back pain has increased dramatically. Dr. Dubick scheduled Claimant for
additional injection treatment which Claimant underwent (;n April 2, 2012. Claimaﬁt reports his
back pain was improved and his previously sc\-'.erc radiating pain down to‘ his right lowe.r ‘
extfemity was resolved within five minutes following the procedure. (Defendants’ APA pp. 39,
40) Claimant returned to Dr. Dubick on April 25, 2012 for a follow-up after his anti-
inflammatory injection. Claimant..noted his pain has markedly decreased and continues to use
- the Lidoderm pa\tches now and élaihmt indicated he does not feel there is any need for further
treatment at this time. (Defendants’ APA p. 41) Dr. Dubick opined Claimant can return for
additional pain management on an as‘needed basis. (Defendants’ APA p. 41)

Claimant retirned to Dr. Dubick on October 3, 2012 asking about his mediéations which
include Lyrica and a Lidoderm patch.” Dr. Dubick notes he has not written Claimant any
prescriptions for Lyrica as it has been providéd by his primary care physician, Dr. ‘Davis, but
noted he was happy to write' the prescription at this time. ~Dr. Dubick cc‘mﬁrm's. he wrote
Claimant a prescription for Lyrica for the next four months as well as additional Lidoderm
patches for the ‘next four mén;hs and noted Claimant ‘could return at that time for medication
refill. (Dcfcndanis’ APA“‘p. 42) At no time in the course of Claimant’s treatmcnt with Dr.
Dubick did Dr. Dubick recomméhd a spinal cord stimulator, nor is there any note that a spinal
cord stimulator was discussedjas a potentiélAtreatment option with Claimant and Dr. .Dubick.

A medical payment his;tory from Cypres§ Care establ'ished that Claimant was initially
prescribed Lyrica on December 26, 2006 by hi.s family physician, Dr. John Davis. (Defendants’
APA p. 20) Claimaﬁt coniiﬁued to be prescribed l.yrica oﬁ a number of occasions again by his
family physicién, Dr..Davis, as well as his surgical physician, Dr. Donald Johnson. (Detendants’

APA pp. 18, l'9) The first limé Dr. Dubick prescribed Lyrica paid for by the Carrier was on

14
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October 9, 2012. (Defendants’ APA p.r 17) Prior to Octobe; 9, 2012, there is no medical
evidence or indication Dr. Dubick had ever prescribed Claimant Lyrica. |

Claimant returned to Dr. Johnson on Jax;uary 3, 2013 at which time Dr. Johnson notes
Claimant is med§cally stable at ‘this point and' is having no further problems with his back. -
(Defendants’ APA p. 46) On February $, 20|3,. Dr. Johnson notes Claiman/i is interested in
further pain management treatment rather than medications or potentialfy a spinal cord
stimulator. Dr. Johnson described Claimant’s pain as axial in natﬁre with only rare radiation to
the right leg. Dr. Johnson recommended an updated lumbar sbine MRI for further evaluation
prior to making a final r¢commendétion. (Defendants’ APA pb. 47-48) Ciaimant returned to Dr.
Johnson on February. 19, 2013 fol‘lowing his lumbar spine MRI of February 14, 2013. Dr.
Johh‘son reviewed the lumbar MRI and opines Claiﬁaht may be a candidate for a spinal cord
stimulation and referred Claimant to Dr. Ma{k Netherton for consideraiion of a stimulator trial.
(Defendants’ APA p. 50) o ‘ \

-Claimant presented for an independent médical evaluation on June 28, 2013 with Dr. J.
Reilly Keffer. Dr. Keffer note§ spinal cord stimulators are felt to be most efficacious for those
patients with radicﬁlopathy symﬁtoms. Dr. Keffer notes Claimant markéd in a questionnaire
with Dr. Johnson that he had 75% back pain and 25% leg pain, however, turther notes Claimant
does not remember ﬁlliﬁg out the questionnaire. Dr. Keffer furthc'r notes Claimant suggested to
him that the intensity and frequency of the pain in the right leg was actually much more
problemalicy than is presented by Dr. Johnson’s medical narratives. Finally, Dr. Keffer
determined that based upon Claimant’s complaints prior 16 and reports of rélicl' following the
spinal cord slimul'ator. he believes the treatment was reasonable and approprial'e.. (Defendants’

APA pp. 107-110)



SINGLE COMMISSIONER’S FINDINGS OF FACT

Based on a review of the evidence presented, the Single Commissioner issued the

following Findings of Fact, pursuant to the Order dated July 10, 2014:

‘The parties hereto are subject to and bound by the South Carolina Workers’

- Compensation Act.

Claimant’s average weekly wage is $514.62, with a corresponding compensation rate
of $343.10.

The Claimant suffered an admitted injury to his low back arising out of and in the

P

“course and scope of his employment with Defendants on August 6, 2004.

Claimant is 67-years ef ‘age. This finding is based upon the testimony of the
Claimant' | |

The mdemmty portion of this ‘clalm was settled by way of a Settlement Agreement
and Consent Order entered into by both pames and approved by the South Carolina

Workers’ Compensation Commission on Septembcr 18, 2006. As a material term to

that Settlement Agreement and Consent Order, the parties agreed Claimant was

entitled to causally related medical care pursuant to S.C. Code Ann. §42-15-60. This
finding is based upon Defendants’ APA No. 13.

There is no separate provisioh in the Settlement Agreement and Consent Order for
psychological care or treatment for the Cleimant. This finding is ‘tiaéed upon

Defendants’ APA No. 13.

Pl“he Settlement Agreement and Consent Order does explicitly state that (,lalmant ‘(d)

was evalualed by Dr. Pelic while in Kindred Hospital for a psychlatnc evaluation for

depression.™ llowevcr. the agrcement is silent as to whether depression is a

16



10.

1.

compensgble or adrﬂitted component< of this claim. The Settlement Agreement and
Conser'it Order goes on to say “based upon .thesé facts (i.e., including “d”) Claimant is
permanently and tota]ly disabled.” (emphasis added) This finding is based upon-
Defendants’ APA submission No. 13.

Dr. Dubick is the authorized treating pﬁySician for Claimant’s pain management, and
has‘ been serving as tﬁé authorized pain management physician since February 11,
2008.~ This- finding is baécd upon Claimant’s testimony; the medical-record as a

-

whole, specifically Defendants’ APA No. 14, p. 28.

Defendants have timely authorizedvall medical treatment as recommended by Dr.

Dubick and have not withheld or delayed any treatment or recommendations provided
by the authorized treating physicians throughout the life of this claim. ﬁlis factor is
very important to my decision. This _fm‘ding/is based upon the testimony of the
Claimant, and the medical record as a whole.

Claimant testified that he never requested to have his care t?ansferrr;d to another. pain
management physician thrdughout the entirety of his treatment with br. Dubick until
his last visit.with Dr. Dubick in Octobgr of 2012. This finding is based upon
Claimant’s testimony (Hr. Tr. p. 38, 1. 13-16) |
Claimant testified that -he decided not to return to Dr. Dubick for on‘going pain
ma;lagemenl following his October 201 2 appointment as he dld not like Dr. Dubick’s
pcrceived'altiludevu;wards Claimanl v;'hen Claimant confronted Dr. Dubick about the
prescription for Lyrica and demaﬁdcd Dr. Dubick refill his prescription. This finding
'is based upon the medical evidence as a whole, Sﬁcciﬁcally Defendants” APA No. 3,

page 10, Defendants” APA No. 14, pp. 28 and 39-43 and Hr. I't. pp. 46 and 55).

17



12.

13.

14.

16.

In fact, Dr. Dubiék had not' prescribed Claimant’s Lyrica at any poin£ prior to his last
evaluation in October of 2012, and all prior prescriptions for Lyrica were ﬁlléd by his
primary care physician, Dr. Davis, or his surgeon, D.r. Johnson. This finding is based
upon the medical evidenée as a whole, specifically, Defendahts’ APA pp. 17-20, pp.
28, 33, 34 and 36. |

I find that Dr. Dubick -was in fact receptive to Claimant’ls complaints and requests.
Although it was Dr. Da\;is and Dr. Johnson who wrote Claimant’s prescription for
Lyrica, Dr. Dubick agreed, upon Claimant’s request, to write the Lyrica prescription
for several months (at least). This finding is based upon the medical record as a
whole, specifically Defendants’ APA No. 14, p. 42.

Claimant received extensive pain managemcnt\treatmem on several occasions with
Dr. Dubick from February 11, 2008 through Cctober 3, 2012, and at no time is there
any reference in any record from Dr. Dubick as to the need. for a spinal cord
stimulator trial. This‘fmding is based upon the médical evidence in its entirety,

specifically Defendants’ APA No. 14.

.'Furthermore, theAre‘ is no record of any kind in the entirety of Dr. Dubick's medical

records which would indicate Claimant had problems with concerns over the
treatment being recommended and brdvided by Dr. Dubick. This finding is based
upon the medical record a§ a ;&hole; specifically Defendants’ APA I:Jo. 14. |
l-‘unhermérc, 1 find that Claimant’s testimony that Dr. Dubick never prescribed any

drugs aside from Lyrica is refuted by the medical evidence, as Dr. Dubick also

prescribed Lidoderm patches. This finding is based upon Defendants’ APA No. 14,

p- 42 and Hr. Tr. pp. 21-22.
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At Claimant’s request, Défendants authorized a follow-up appointment with Dr.
Johnson, Claimant’s prior surgeon, who ultimately recommended an updated lower

back MRI. It is undisputed that Defendants readily provided the updated MRI scan as

- recommended by )Dr. Johnson. This finding is based upon the medical record as a

' whole, Claimant’s téstimony and Defendants” APA No. 15, pp. 48-50.

18.

19.

Based upon Dr. Johnson’s review of the MRI scan, a fecommendation was made for
referral to a pain management doctor in order to determine if the Claimant necded a
spinal co;d stifnulator. Dr. Johnson recommended a visit to Dr. Netherton, who is not
an authorized physician, fqr considerat;'on of a spinal c.ord stimulator trial. This
ﬁnding is based upon Defendants” APA No. 15, p. 50.

The Defendants timely agreed to authorize a painb management evaluation to
determine if a spinal cord stimulator was appropriate; however Defendants did not

agree to authorize Dr. Netherton to provide such evaluation as he was not a previous

authorized treating physician and was also not the Claimant’s pain management
} A

" doctor for the past six years. This finding is based upon the pleadings in this claim.

20.

correspondence from Defense counsel and the medical record as a whole.

Defendants scheduled a return appointment for Claimant with Dr. Dubick for

" consideration of a spinal cord stimulator trial, but Claimant refused to attend the

appointment. This finding is based upon Defendants’ APA No. 2, p. 9; Defendants’

 APA No. 3, p- 10 and Claimant’s testimony.

21.

Claimant has presented no evidence which would justify his rcfusal to attend an

appointment with his-authorized pain management .physiciah as sch_éduléd by the

19



~ Defendants. This finding is based upon the medical record as a whole and Claimant’s

23.

24.

4

hearing testimony.

.‘Nevertheless, based upon Claimant’s refusal to attend the appointment with Dr.

Dubick, the authorized treating pain management physician, Defendants arranged an
independent medical evaluation appointment with Dr. Keffer for cor;sideration of a
spinal cord sti(mulator trial. lThis finding is based upon Defendants’ APA‘ No. 4, pp.
11-12; Defendants’ APA No. 5, p. 13; Defendants"APA No. 6, p. 14; Defendants’
APA No. 7, p. 15, and Defendants’ APA No. 8, p. 16. ’ N
Prior to the appointment with Dr. Keffer, Claimant underwent the spinal cord |
stimulator trial implantation with Dr. ‘Nétherton. This ' finding was based upon
Defendants’ APA No. 8,p. 16 and No. 7, p. 15. |

Defendants never authorized the spinal cord stimulator trial or implementation with
Df. Nether{on, and specifically denied treatment by Dr. Netherton for any paiﬁ

management in this matter. Nor had any authorized pain physician recommended a

spinal cord stimulator trial prior to its implementation. This finding is based upon

' Defendants’ APA No. 10, p. 21 and Defendants’ APA No. 11, p.22.

25.

26.

27

Pursuant to S.C. Code Ann. §42-15-60, authorized physicians are not empowered to
choose other proViders and direct Claimant’s treatment.

Defendants did not fail to provide treatment or timely pursue recommenda’tions; made
by the aulhbrized treating physician. This finding is based upoﬁ the vmedical evidence
and submissions of the parties as alwhole. -

! find Claimant was fully aware that Defendants were denying treatment with Dr.

Netherton and that Dr. Netherton was an unauthorized physician when Claimant

20



28.

chosc‘to nonetheless undergo tﬁe spinal cord stimulator trial. Defendants reply to
Claimant’s Motion for a chaxige of condition clearly stétes that Defendants have the
right to direct the evaluation for continued pain management back to the original
éuthorized treating physician who is most familiar with Claimant’s claim, which is
Dr. Dubick. Moreovér, Defendants’ Form 51 dated May 3, 2013 contained 5 denial
of Dr. Netherton as the authorized treating physician and assertion that Defendants
get to éontrol who provides Claimant with pain @wagement. A second Form 51 was
filed on May 16, 2013 asserting that Defepdants re}ain the right to direct Claimant’s
medical care pursuant 1o S.C. Code Ann. §42-15-60 and that they get to pick who the
Claimantl sees to determine if Claimant was entitled to a spinal cord stimulator.
Finally, I find Claimant’s attorney’s knowledge of Defendants’ denial with respect to
any treatmént or evaluation by Dr. Netherton as an unauthorized physician is imputed 4
to Claimant. This finding is based upon the pleadings in this case and Hr. Tr. pp. 44-
50.

Claimant has thus far had a good outcome with his spinal cord slimulator; However,
a good outcome in medical treatment is not disposilive' as to lhf: issue before the
undersigned Commissioner. If a goéd‘ outcome from medical‘treatm;'m undergone
with an unauthorized physician were detérminative or dispos’itive,: then S.C. Code
Ann. §42-15-60 would be rendered meaningless or Signiﬁcantly abridged. Moreover,
i Claimant’s theory of this claim prevails, claimants could beren‘l‘itlcd to choose their
own providers and dircct their own medical treatment as long as the claimant could
prove that the outcome Wgs successful. This finding is based upon the medical

records as a wholc and Claimant’s testimony.



29.

30.

3L

32.

33.

Dr. Johnson recommended 'only the “consideration” of a spinal cord stimulator lﬁal.
Dr. Johnson did not déﬁhitively make a recomfn_endation that Claimant was a
c'a‘\'ndidate for a spinal cord étimulatbr. In addition, Dr; Johnson did not recommend a
spinal cord stimulator on an emergency basis: Furthermore, Defendants have- not
withheld or delayed any treatment in this case. TBese factor'}sE are very imponant in
rendering my decision. This-ﬁnding’ is based upoh Defendan:s’ APA No. 15, p. 50
and the medical record as éwho]e along with Claimant’s hearing testimony.

In rendering my decision, I consider the fact that Dr. Keffer states that, according to
Claimant, the spinal cord stimulatér was a success.

Although the undersigned is greatly synﬁpathetic to Claimant, to rule otherwise in this
case \;vould have the practical effect of ‘encouraging Claimaﬁ!s 1o venture outside the
structure and dictates of the Soﬁth Carolina Workers’ Cbmpensation Act to direct
their own treatment ‘and choose their own providers even when treatment is being
provided by authorized providers on a timely basis and in an appropriate fashion.

If Defendants had decl\ined or deléyed treatment, t:he result in this case might be
vastly dffferent. If the modality involved, in this case a spinal cord stimulator, was
prqvide;i on an emergency basis, theArgsult i‘n the case might be vastly different.
However, the Defendants were promptly providing all treatment ref:ommende‘d by the
authorized provider; and at no timé denied any treatment for Claimant, and the need

for the spinal cord stimulator in this claim was not an emergency. This finding is

based upon the medical record as a whole.

AN

Claimant’s request for reimbursement for the spinal cord stimulator is denied.
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34. Claimant did not present any compelling or persuasive reason to grant a chan‘ge of

\

physician. However, nothing in this Order prohibits Claimant from filing further

pleadings for adjudication of this issue.

35. Any claim for psychological benefits is held in abeyance as the issue before the

undersigned was the reimbursement of the spinal cord stimulator.

SINGLE COMMISSIONER’S CONCLUSIONS OF LAW

Upon the foregoiﬁg Findings of Fact, the Single Commissioner issued the following

Conclusions of Law, pursuant to the Order dated July 10, 2014:

1.

Pursuant t<; S.C. Code Ann. §42-1-160, Claimant suffered an admitted injury by
accident to'the léw back on August 6, 2004.
Pursuénl to 8.C. Code Ann.‘ §42-15-60, Defendants have providcd all abpropriate and
causally rélaled medical treatment from an orthopedic and pain management
Slandp(;int ina ti'mely fashion.

Pursuant to McKinney v. Kimberly Clark, Corp., 376 S.C. 636, 658 S.E. 2d. 112 (Ct.

App. 2008),.S.C. Code Ann. §42-15-60 and §42-9-10 establishés the rights of the

- employer and the employee with regards to payment for treatments. This statute does

not give a unilateral right to Claimams to select thgir treating physician, and such an
unencumbered right undermines the authority of the Appellate Paﬁel, as prescribed by
the legislature. Sce.also Turner v. S.C. Dep't of Health & Envil. Control, 377 S.C.
520' 661 S.E. 2d. 118. | find the McKinney and Turner case to be contrblling in this
instance. | |

1 further find C laimant’s rellia;nce on Hall v. United Rentuls, Inc.. 371 S.C.'69, 636

~

S.I. 2d. 876 (Ct. App. 2006) and Risinger v. Knight Textiles, 353 S.C. 69, 577 S.L..
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cord stimulator is hereby denied.

physicians is hereby denied.

2d. 222 (Ct. App. 2002) to be misplaced and inapplicable to the facts of tﬁis case.
Spgciﬁcally, distinguishable from the Risinger and Hall case is the fact that in both of

.' those cases {he Carrier Had denied the Claimant treatment recomménded by a
physician or ordered b); the Commission. In the present case, Defendants have never
denied Claimant any recommend;d. treatment including aliempting to pfovidé an
evaluation wil_h a pain manaécmcnt physician for consideration of a spinal cord
étimulatbr trial which is the treatment directly iq question here. ”

. Pursuant to S.C. Code Ann. §42-15-60, authorized physicians are noll empowered to

choose other'prOVidcrs as authorized physicians..

. Pursuant to S.C. Code Ann. §42-15-60, Claimant’s request forra change in authorized

physician and reimbursement for the’ spinal éord stimulator implémenlation isdgnied.

SINGLE COMMISS]_ONER’S DECISION AND ORDER 7
IT IS HEREBY ORi)ERED lvhat Claimant’s request for reimbursement for the spinal |

IT IS FURTHER ORDERED that Claimant’s request for a i:h‘ange'in‘ authorized

S

IT IS FURTHER ORDERED that pursuant to S.C. Code Ann §42-15-60, Defendants

retain the right to direct and control Claimant's treatment with regard to his admitted low back

APPEAL TO THE FULL COMMISSION

“Within the statutory period, Claimant filed an Application for Review (Form 30) in the

case, appealing the Single Commissioner’s rulings.
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FULL PANEL’S FINDINGS OF FACT

Based upon the oral érgument, APA Submissions and Record on Appeal, the Appellate

- Panel makes the following Findings of Fact:

1.

The parties hereto are subject to and bound by the South Carolina Workers’
Compensation Act.
Claimant’s average weekly wage is $514.62, with a corresponding compensation rate

of $343.10.

. The Claimant suffered an admitted injury to his low back arising out of and in the

course and scope of his employment with Defendants on August 6, 2004. .

Claimam is 67-years‘ of age. This finding if based upon the testimony of the
Claimant. |

Thé indemnity portion of this claim was settled by way of a Sett.lcment Agreement
and Consent Order entered into by both parties and approved f;y the South Carolina
Workers’ Compensation Cémmission on September 18, 2606. As a material term to
that Settlement Agre’emént and Consent Order, the parties: agreed Claimant was
entitled to causally relatéd'mcdical care.pursuant to S.C. Code Ann. §42;15-60. This
finding is based upon Défendaﬁts’ APA No. 13. ‘

There is no separate provision in the Settlement Agreement and C.énsent Order for
psychological care or treatmeﬁt for the Claimant. This finding is based upon
Defendants’ APA No. 13:

The Settlement Ag;cemem and Consent Order does explicitly state that Claimant “(d)
was evaluated by D)r. Pelic while in Kindred Hospital for a psychiatficcvalualion for

depression.” However, the agreement is silent as to whether depression is a
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10.

compensable or admitted component of this claim. The Settlement Agreement and
Co;xsent Order goes on to say “based upon these facts (i.e., including “d’") Claimant is
permanently and totally disabied.” (emphasis added) This finding |s based upon
Defendants” APA submission No. 13.

Dr. Dubick is the authorized treating physician for Claimant’s pain management, and
has Been serving as the autﬁorized pain managemcnt. physician‘since February . 11,
2008. This finding is based upori Claiman}"s testimony, the medical record as a
whole, speciﬁ¢ally Defendants’ APA No. 14, p. 28. |

Defendants have timely authorized all medical treatment as recommended by Dr.

.Dubick and have not withheld or delayed any treatment or recommendations provided

by tllle' authorized treating physicigns throughout the life of this claim. This factor is
very important to our dccisibn. This finding is based upon the testimony of the
C!aimam, and the medical record as a whole.

Cl\aimam testified that he never requested to haye his care transferred to-another pain
management physician throughout the entirety of his treatment with Dr. Dubick until

his last visit with Dr. Dubick in October of 2012. This finding is based upon

Claimant’s testimony (Hr. Tr. p. 38, 11. 13-16)

. Claimant testified that he decided not to return to Dr. Dubick for ongoing pain

management following his October 2012 appointment as he did not like Dr. Dubick's
perceived attitude towards Claimant when Claimant confronted Dr. Dubick about the
prescription for Lyrica and demanded Dr. Dubick refill his prescription. This finding

is based upon thc medical evidence as a whole, specifically Defendants’ APA No. 3,.

page 10, Defendants’ APA No. 14, pp. 28 and 39-43 and Hr. 'I'r. pp. 46 and 55).

\
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12.

14.

15.

16.

i

In fact, Dr. Dubick had not prescribed Clairﬁant’s Lyrica at any point prior to his last
evaluation in October of 2012, and all prior prescriptions for Lyrica were ﬁlled by his
primary care physician, Dr. .Davis, or his sulrgéon, Dr. Johnson. This finding is based
upon the médical evidence as.é whole, speciﬁcally, Defendants’ APA pp. 17-20, pp.

28, 33, 34 and 36.

. We find that Dr. Dubick was in fact receptive to Claimant’s com;ﬁlaints and requests.

Although it was Dr. Davis and' Dr. Johnson Who wrote Claimant’s prescripti_on for
Lyrica, Dr. Dubick agreed, upon Claimant’s regueét, to write the Lyrica prescription
for several months (at least). This finding is based upon the medical record as a
Qhole, spcéiﬁcally Defendants’ APA No. 14, p. 42.

Claimant received extensive pain management treatment on serveral' occasions with
Dr. Dubick from Fcbr.uary 11, 2008 through October 3, 2012, and at no time is there
any reference in any record from Dr. Dubick as to the need for a spinal cord
stimulator trial. This ffnding is based upon the medical evidence in its entirety,
specifically Defendants” APA No. 14,

Furthermore, there is no record of any kind in the entirety of Dr. Dubick's medical

‘records.which'would indicate Claimant had problems with concems over the

treatment being recommended and provided by Dr. Dubick. This finding is based
upon the medical record as a whole, specifically Defendants’ APA Nov. Al4.

Furthermore, we find that Claimant’s testimony that Dr. Dubick never prescribed any
drugs aside from Lyrica is refuted by the medical evidence, as Dr. Dubick also
prescribed Lidoderm patches. This finding is based upon Defendants’ APA No. 14,

p. 42 and Hr. Ir. pp. 21-22. . .

27



17.

18.

20.

At Claimant’s request, Defendants authorized a follow-up appointment with Dr.

‘Johnson, Claimant’s prior surgeon, who ultimately recommended an updated lower

back MRI. It is undisputed that Defendants readily provided the updated MRI scan as
recommended by Dr. A.lohnscn)n. This finding i; based upon the medical record as a
whole, Claiménl’s testimony and Dcfendants" APA No. 15, pp. 48-50. ‘ |

Based updn Dr. Johnson’s review of the MRI scan, a recommendation was made for '
referral to a pain management doctor in order to determine if the Claimant needed a
spinal cord stimulator. Dr. Johnson recommended a visit to Dr. Netherton, who is not

an authorized physician, for consideration of a spinal cord stimulator trial. This

finding is based upon Defendants’ APA No. 15, p- 50.

. The Defendants timely agreed to authorize a pain management evaluation to

determine if a spinﬁl~ cord stimulator was appropriate; however Defendants did not

agree to authorize Dr. Netherton to provide such evaluation as he was not a previous
auth‘orized'/trcating physician and was also not the Claimant’s pain management
doctor for the past six years. This ﬁngiing is based upon the pleadings in this claim,
correspondence from Dcfense counsel aﬁd the medical record as a whole..

Defendants scheduled a .'retufn appointment for Claimant with Dr. Dubick for
consideration of a spinal cord stimulator trial, but Claimént refused to aﬁend the
appointment. This finding is based upon Deféndants’ APA No. 2, p. 9; Defendants’

P

APA No. 3, p. 10 and Claimant’s testimony.

. Claimant has presented no evidence which would justify his refusal o attend an

appointment with his authorized pain management physician as scheduled by the
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22.

23.

24,

Defendants. This finding is based upon the medical record as a whole and Claimant’s

hearing testimony.

Nevertheless., based upon Claimant’s refusaj 'to attend the appointment with Dr.

Dubick, the authorized treating pain management physician, Def’endah?s arranged an

indepeﬁdéni medical evaluation appointment with Dr. Keffer for consideration of a

spinal cord stimulator trial. v"l‘his-ﬁndir;g is based onn Defendants’ APA No. 4, pp.

11-12; Defendants’ APA No. 5, p. 13; Defendants’ APA No. 6, p. 14; Defendants’

APA No. 7, p. 15, and Defendanté’ APA No. 8, p. 16.

Prior to the appointment \;Vith Dr. Keffer, Claimant underwent the spinal cord

stimulator trial irﬁplantatibn with Dr. Netherton. This-fmding was based upon

Defendants’ ;:XPA No. 8, p. 16 and No. 7, p. 13. | |

Defendanits never authorized the spinal cord stimulator trial or implementation with
A , o

Dr. Netherton, and specifically denied treatment by Dr. Netherton for any pain

management in this matter. Nor had any authorized pain physician recommended a

~ spinal cord stimulator“trial prior to its implementation.  This finding is based upon

25.

26.

27.

Defendants’ APA No. 10, p. 21 and Defendants’ APA No. 11, p. 22.
Pursuant to S.C. Code Ann. §42-1 5;60, authorized physicians are not empowered to
choose other providers and direct Claimant’s treatment.

Defendants did not fail to provide treatment or timely pursue recommendations made

i

“ by the authorized treating physician. This finding is based upon the medical evidence

and submissions of the parties as a whole.

We find Claimant was fully aware that Defendants were denying treatment with Dr.

Nctherton and that Dr. Netherton was an unauthorized physician. when Claimant

/ | « 29



28.

chose to nonetheless undergo the spinal cord stimulator trial. Defendants reply to
Claimarit’s Motion for a change of condition clearly states that Defendants have the
right to direct the evaluation for continued pain management back to the original
N i ‘

authorized treating physician who is most familiar with Claimant’s claim, which is

Dr. Dubick. Moreover, Defendants’ Form 51.dated May 3, 2013 contained a denial

‘of Dr. Netherton as the authorized treating physician and assertion that Defendants

get to control who provides Claimant with pain management. A second Form 51 was
filed on May 16, 2013 asserting that Defendants retain the right to direct Claimant’s

medical care pursuant to S.C. Code Ann. §42-15-60 and thét they get to pick who the

" Claimant sees to determine if Claimant was entitled to a spinal cord stimulator.

Finally, we find Claimant’s attorney’s knowledge of Defendants’ denial with respect:

to any treatment or cvaluation by Dr. Netherton as an unauthorized physician is

‘imputed to Claimant. This finding is based upon the pleadings in this case and Hr.

\

Tr. pp. 44-50.

Claimant has thus far had a good'outcome with his spinal cord stimulator. However.
a good outcome in medical treatment is not dispositive as to the issue before the
undersigned Commission;:rs.. If a good outcome from medical treatment undergone
with an unahtho_riied physician were deter’minative or dispositive; then S.C. Code
Ann. §42-1 5-60 would be renc.i.ered meaningleés or significantly abridged. Moreover,
if Claimant’s theory of this claim prevails, claimants could be entitled to choose their
own providers and direct their own medical treatment as long as the claimant could
prove that the outcome was successtul. This finding is based upon the medical

records as a whole and Claimant’s testimony.
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29.

30.

31

32.

33.

Dr. Johnson recommebded only the “conside.ration” of a sﬁinal cord slimulatof trial.
Dr. Johnson did not definitively make a recommendation that Claimant was a
candidate for a §pinal cord.stimulator. In addition, Dr. Johnson did not recommend a
spinal cord stimulator-on an emergency basis: Furthermore, Defendants have not
withhéld or delayed any treatment in this cas;e. These factors arc very important m
rendering our dééisidn. This finding is based upon Defendants’ APA No. 15, p. 50
and the medical record as a whole along with Claimant’s l;earing testimony.

In Are'ndering our decision, we cohsider the fact that Dr. Keffer states that, according to
Claimant, the spinal cord sgi.mulator.was a success. - - |

Although the undersigned are greatly sympathetic to Claimam,. to fule otherwise in
this casé would have the practical effect of encouraging Claimants to venture outside
the structure and dicta.te‘s of the Soutﬁ Carolina Workers’ Compensation Act to direct
their own treatment and choose their own providers.even when treatment is being -
provided by authorized provid;ars on a timely basis and in an appropriate fashion.

If Defendants had decli;med or‘deiayed treatment, the result in this case might be -
vastly different. If thé modality involyed, in this case a'spinal cord stimulator, was
provided on an emergency basis, thé result in the case 4might be vastlS/ different.
However, the Defendants were promptly providing all treatment recommended by the
authorized providcrs and at no time denied any treatment for Claimant, and the need’
for the spinal cord stimulator in this claim was not an cmergency. This finding is

based upon the medical record as a whole.

Claimant’s request for reimbursement for the spinal cord stimulator is denied.
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34'. Claimént did not present any compélli_ng or persuasive reason to grant a change of
bhysician. However, nothing in this Order prohibits Claimant from filing further
pleadings for adjl;dication of this issue. -

35. Any claim for psychological benefits is held in abeyance as the issue beférc the
undersngned was the rcnmbursement of the spinal cord stlmulator

FULL PANEL'S CONCLUSIONS OF LAW

Accordingly, as provided in the South Carolina Workers’ Compensation Act, based on

the Appellate Panel’s Findings of Fact, the Appellate Pancl makes the following Conclusions of

Law:

1. Pursuant to S C. Code Ann §42-1- 160 Clalmant suffered an admmed injury by
accident to the low back on August 6, 2004.

2. Pursuant to S.C. Code Ann. §42 15-60, Defendants have provxded all appropnate and
causally related medical treatment from an orthopedic gnd pain .managemem

standpoint in a timely fashion.

3. Pursuant to McKinnéy v. Kimberly Clark, Corp., 376 S.C. 636, 658 S.E. 2d. 112 (Ct.

App. 2008),.S.C. Code Ann. §42-15-60 and §42-9-10 establishes the rights of the
employer and the gmploycc with regards to payme‘nt for treatments. This statute does
not give a unilateral right to ‘Clair'nams to select their treating physician, and such an
unencumbered right undermines the authority of the Appf:llate Panel, as prescribed by
the legislature. See also Turﬁer v. S.C Dep't o/ Health & Envtl. Control, 377 S.C.
| 540, 661 S.E. 2d. 118. 1 find the McKinney and Turner case to be controlling in this |

instance.
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4. | further find Claimant’s reliance on Hall v. Uﬁited Rentals, Inc., 371 S.C. 69, 636
S.E_Zl. 2d. 876 (Ct. App. 2006) and Risinger v. km'ghl Textiles, 353 S.C. 69, 577 S.E.
2d. 222 (Ct, App. 2002) to be misplaced and inapplicéble to the facts of this case.
Specifically, distinguishable from the Risinger and Hall case is the fact that in both of
those cases the Carrier had denied the Claimant treatment recommended by a
physician §r ordered by the Cqmmission. 'ln the present cése, Defendants have never
denied Claimant any récommendea treatment including attemp.ting to provide an.
evaluation with a pain management physician for consid;eration of a spinal cord
stimulator trial which is the treatment directly in question here. .

5. Pursuant to S.C. Code Ann. §42-15-60, authorized physicians are not empowered to
choose other providers as authorized physicians.
6. Pursuant to S.C. Cc;de Ann. §42-15-60, Claimant’s request for a change in authorized
physician and reimbursement for the spinal coId stimulator imblementation is denied.
| FULL PANEL'S ORDER
IT IS HEREBY ORDERED that Claimant’s request for reimbursement for the spiﬁal
cord stimulator is here’by denied. | \
IT IS FU»RTHER ORDERED that Claimant’s request for a’ change in alxthoriz.cd
physicians is hereby denicd.. |
IT IS FURTHER ORDERED that pursuant to S.C. Code Ann §42-15-60, Defendants
retain the right to direct and control Claimant’s treatment with regard to his admitted vllow back
injury.
IT IS THEREFORE ORDERED by the Full Panel a FULL AFFIRMATION of the |

Single Commissioner’s Decision and Order.
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AND IT IS SO ORDERED.

I or the Appeligtg Panel

WE CONCUR: i %/

Commissioner T. Scott Beck

AV bed . D\w@

Commissioner MelodU James

' CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
alectronic mail addressad to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
atldressed to the unrepresented party{ies} and to the attorney(s] for the represented

party{ies). ,
By Kim Falls on January 13, 2015 | SN

34



| RECEIVE])
THE STATE OF SOUTH CAROLINA ' ,

In The Court of Appeals FEB 2 3 2015

\ . SCCo
APPEAL FROM SOUTH CAROLINA urt Oprpea[S
WORKERS COMPENSATION COMMISSION

W.C.C. File No.: 0412441

Ernest Alvin Taylor, Employee, .......cc.cccccevveruennnne. eeeeeeeeeeeeeeeeesseseeeean s Appellant, ‘

Fieldstone Center Inc./Fieldstone Center of Charleston Employer
And Association Insurance Company c/o0’ :
Builders Insurance Group, Carrier, ..o Respondents.

' PROOF OF SERVICE

I certify that on the 18" day of February 2015, I $erved the Respondents’ Motion to
Dismiss Appeal on Ernest Alvin Taylor by depositing a copy of it in the United States Mail,
postage prepaid, addressed to his attorney of record: -

Thomas W. Greene Esq
Greene Law Firm

P.O. Box 688

Johns Island, SC 29457

@muuu %Ucﬁ%m

Renee Martin
Legal Assistant to Regan A. Cobb Esq.
McAngus, Goudelock & Courie LLC
735 Johnnie Dodds Blvd., Suite 200
P.O. Box 650007 ‘
| Mount Pleasant, South Carolina 29465
' (843) 576-2900

Attorneys for Respondents Fieldstone Center
_ Inc./Fieldstone Center of Charleston and
B - Association Insurance Company c/o Builders
’ C Insurance Group



INSURANCE
DEFENSE

m3e

A
Reply To
REGAN A. CoBB
Direct Dial: (843) 576-2779

rcobb@mgclaw.com ’ A R‘ECEWED«

February 18, 2015  FEB 23 2019

Via U.S. Mail SC Court of Appeals
The Honorable Jenny Abbott Kitchings :

South Carolina Court of Appeals

P.O. Box 11629

Columbia, SC 29211

RE: Ernest Alvin Taylor v. Fieldstone Center of Charleston and Association
Insurance Company c/o Builders Insurance Group
Date of Accident: August 6, 2004
WCC File No.: 0412441
Our File No.: 20185.05004
Claim No.: 22-104-1396
Appeal No.: 2015-

‘Dear Ms. Kitchings:

Enclosed pléase find the original and seven (7) copies of Respondents’ Motion to
Dismiss Appeal, and the original and one copy of the Proof of Service in the above-
referenced matter. Please file the originals and return a clocked-in copy in the self-
addressed, stamped envelope. Also enclosed is our firm’s check in the amount of $25
for filing the motion. '

If you have any questions, please contact me.

Yours truly,

McAngus Goudelock & Courie, LLC

RAC/srm

Enclosures E ; :

cc: Thomas W. Greene, Esqg. (w/ encl.)
Phyllis Trotter (w/ encl.) (via HUB only)

~

735 JOUNNIE DODDS BLVD, SUITE . 543,576 2900 Tnone
200 '

SEFICE BOX G50N0Y

: MT. PLEASANT, 5C 2946%
MCANGUS GOUDELOCK & COURIE tLc
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