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State of South Carolina RECEIVED

In the Supreme Court APR 0.1 2015

Certiorari to Spartanburg County S.C. Supreme Court
The Honorable J. Derham Cole

CASE NO: 2011-CP-42-2178

Ricky W. Lowery, #281915 — —— . Appellant,
Versus

State of South Caroling ~-—----------------———————— Respondent,

Ricky Lowery hereby appeals from the order of the Honorable J. Derham Cole, presiding judge
of the Seventh Judicial Circuit, filed on November 20, 2014 and received by the appellant in this
matter of Ricky Lowery v State of South Carolina. 20-CP-42-2178.

Ty 1 Sovvrey

Ricky W. Lowery

Tyger River Correctional Institution
200 Prison Road
Enoree; SC 29335

Dated: WMCA J 7/ 2015
Other Counsel of Record

Suzanna H. White

Assistant Deputy Attorney General
PO Box 11549 Columbia, SC 29311




State of South Carolina

In the Supreme Court RECEIVED

Certiorari to Spartanburg County APR 0.1 2015
The Honorable J. Derham Cole

S.C. Supreme Court

CASE NO: 2011-CP-42-2178

Ricky W. Lowery, #281915, Appellant.
Versus

State of South Carolina, Respondent.

I certify that I have served the notice of appeal on the Respondent by depositing a copy of it in
United States mail, postage paid on MM 9 2 Ju)S  to all of the addresses below:

Suzanna H. White Spartanburg County Clerk of Court
Assistant Deputy Attorney General The Honorable M. Hope Blackley
PO Box 11549 PO Box 3483

Columbia, SC 29311 Spartanburg, SC 29304-3483

The Honorable Daniel E. Shearouse
Clerk, South Carolina Supreme Court
PO Box 11330-1330

Columbia, SC 29211
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Ricky Lowery
SCDC#281915 Unit F1A-272
386 Redemption Way

McCormick, S.C. 29899

August[? , 2011

Honorably M. Hope Blackley
Clerk of Court - Spartanburg County

Post Office Box 3483
S.C. 29304-3483

Spartanburg,

NDear Clerk of Court,

me for my records.
Thank you for your time and patience in

hearing back from you.
Respectfully Submitted,

"ﬁ ;C'Lvl o Qurty

Ricky Lowery SCDC#281315

Sworn and Subscribed before me

on this | 4~ day of 2011.

Notary Public of South Carolina L’
My commission expires: YZ/Y 2-0

v YK

S22y ¢ MY 1102

I am writing in regards to the enclosed Amended Supplemental P.C.R. brief. I

ask that you time stamped this document upon receiving it and send a copy back to

I would greatly appreciate your assistance in this matter.
reading this and I look forward to




v

10

11

12

13

14

16

17

18

19

20

21

22

In The Court of Common Pleas

State of South Carolina Seventh Judicial Circuit

)
)
)
County of Spartanburg )
)
Ricky Lowery SCDC#281915, j
)
Pro-Se Applicant, y
) .
vs. ) Amended (Supplemental)

)

State of South Carolina, ) P.C.R. Application Brief
. )
Respondent. )

Pursuant to the South Carolina Rules of Civil Procedure, S.C.R.C.P Rule 15(c)
Applicant hereby amends his application for post conviction relief.

Applicant amends his original brief with the assertion that based on the

after mentioned failure by trial counsel; the applicént was prejudiced and

(5
=~ -y

denied a fair trial. Wherefore, applicant requested that his g:evnuslfg‘
0 =

;-]
o
submitted post conviction relief application brief and subsequent amen n
i e |
be amend as stated above. -
= T
o =
<2 nN

‘ R =
The applicant was denied his sixth and fourteenth amendment -figh®? ¢

effective assistance of trial and post conviction relief counsel whers

counsel failed to amend the applicant pro-se post conviction application to

include all grounds presented in this present application.

LAW

South Carolina Supreme Court Rule 50(5) and 71.1(d); makes it mandatory that

post conviction counsels make sure that all available grounds are raised in
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2d 53 (1977); Foster v. State, 298 S5.C. 306, 379 S.E. 2d 907 (1989); Thus, if]

post conviction counsel does not amend the pro-se application; the applicant

post conviction proceedings. After filing a pro-se post conviction
application and after being given court appointed counsel, a pro-se litigate
cannot thereafter file any other pleading and any amendments to his

application must be made by counsel. State v. Sanders, 269 S.C. 215, 237 S.E.

has no way to have all grounds heard.

State v. Carpenter, 277 S.C. 309, 286 S.E. 2d 384 (1982) and State v.

Kornahrens, 290 S.C. 281, 350 S.E.2d 180 (1986); prohibits South Carolin
litigants from raising claim of ineffective assistance of trial counse
during their initial direct appeal, the post conviction proceeding must be
viewed as the first appeal as of right on the particular claim.

The South Carolina Supreme Courts decision in Aice v State, 409 S.E. 2d 392

(1991); holding that there is no constitutional right to counsel in statg
post conviction proceedings is based on a far-fetched reading of the Supreme

Court decision in Pennsylvania v. Finley, 481 U.S. 551, 107 S.CT. 1990, 95 1.

Ed. 2d. 539 {1987); the decision in Finley merely held that there is no

constitutional right to counsel in state court discretionary appeals aften

the appellate stage has been exhausted. Id 107 S.CT. at 1993, 1994: because

the claim of ineffective assistance of counsel cannot be exhausted unt33 ao
—t
(&) T

-~ my F
= =T

flN
1

. , X - = =M

application for post conviction relief is filed, South Carolina,wlitﬁaanq_fg
- —— CRT

N =

clearly have a right to “effective assistance of trial counsel.”-Evitts ¥
2 PN =S

Lucey, 469 U.S. 387, 105 S.CT. 830, 83, Ed. 2d. 821 (1985); éélenan
™

T

Y

Blies

- N
Thompson, 111 S.CT. 2546, 72568 (1991); as a result when an appliégnt i

assisted by a post convictiorn counsel in setting forth all grounds to support

I

et V)
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his elaim of ineffective assistance of trial counsel in. his initial
application, he should not be barred there after for submitting a second

application to include additicnal grounds for courts review.

Th a situation where a post conviction applicant is not assisted by counsel
in properly amending his first application to include all grounds all support
grounds to underlying a claim of ineffective assistance of trial counsel and|

does not know how to raise such grounds and is barred from presenting pro-se

pleading in light of State v. Sanders, Supra and Foster v. State, Supra. H

must be seen to be “without counsel” and in the same position as that of thj

applicant in Case v. State, Supra. The court in such circumstances should

find that second application should be heard despite 1its successiveness
because the first application lacked specificity, unless it can find that the
applicant intentionally waived his right to have the grounds stated in the

subsequent application heard in the first.

FACTUAL HISTORY

Applicant wrote the clerk of court’s Mr. Kitchens on Sept. 5, 2006 for

information to see if trial counsel had filed an appeal in applicant's

behalf, his rule 5 material including trial transcript and application fo
[

I 8 -

post conviction relief. Mr. Kitchens returned a copy of the appeal tnat:;%ial
I»

2 g 3
ﬁ&oufz £QE
o
the second time on May 20, 2007, asking for rule 5 materials, and & comglet®
I T

counsel had filed in his behalf. Applicant then wrote the clerk of

copy of his motion of discovery. Applicant got a response on Juég 7E§ZO&§”

- N "
~< Zz
telling him that there is a cost of $1.00 per copy to be paid in a&ggndg.

However, when your P.C.R. gets to Columbia, they will get this information

‘it

<
TT30 R43 1

i
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August 17, 2007. Applicant then got a letter from the Attorney General from

for you. Applicant then filed his application for post conviction relief sd
he could get all of his rule 5 materials because he is indigent. Applicant
filed his P.C.R. on June 15, 2007. Applicant then got a letter stating that

Hattie D.E. Boyce had been appointed counsel in his post conviction relief on

attorney S. Prentiss Counts on Sept. 30, 2007 with his return of the responsé

and trial transcript. Thereafter, applicant wrote his attorney for her t7
amend his pro-se application to irclude supporting grounds of ineffectivq
assistance of trial counsel which appears in present application. However,
pefore post conviction attorney got applicants amendment, applicant was inj
court on evidentiary hearing. Applicant saw his post conviction attorney the
night before the hearing for the first time and she asked what he had.
Applicant gave post conviction attorney his claim and argument of ineffective
assistance of trial counsel and his attorney failed to raise all grounds in|
the evidentiary hearing. As a result, the applicant being a layman, he could

not amend these present claims 1in his pro-se application or at thel

evidentiary hearing because he did not know how and as a result, thesg

grounds were not heard or ruled ugon, even though they could have resulted in

> v

the applicant being granted a new trial. e - h
L. X 8 3
SEE EXhibils A-B.£0Z Ho
‘ s = 45
S

ARGUME B =W

ARGUMENT A =

- = -y I
State v. Williams, 93 S.E. 1006 (S.C. 1917), in case Subjudice, i§ isxrlear]?
~ g of

that a “Substantial Injustice” has been done and that this co@zi béﬁ che

o

I
power, jurisdiction and duty to correct, not withstanding any other rule oﬂ

taw/case law, but as an “Inherent Part of the Original Jurisdicticn_ of the

[ |

N

P~
oY
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Court of General Session to Correct” errors, irreqularities, and injustice in

the proceeding from “Misrepresentation_and Trickery” of the state:LDoes this

state condone obtaining a warrant, indiectment, for a first degree burglary

pursuant to 16-11-311 withcut a shred of proof, aliunde or corpus delicti

that the offense even occurred? State v. Teal, Supra; even while pleading

defendant asserted his factual innocence (see plea transcript),lDoes inducing

a defendant to plea an Alford plea cure this fraudulent representation? "“When

constitutionally required to establish a sufficient factual basis for th

plea”.

Farmer v. Trent, 531 S.E. 2d 711 (W.VA.) 2001 citing N.C. v. Alford, 91 S.CT.

160, 167 (1970); Wallace v. Turner, 695 F. 2d 545, 548 (11%" 1983); In short,

this case continues a “denial of fundamental fairness shocking the universal

sense of justice”. Butler v. State, 397 S.E. 2d 87, 88 (1990); see dissent in

Johnson v. Catoce, 548 S.E. 2d 589 (S.C. 2001);

(arguing for grant of new

trial) under Butler, the did not, has not and indeed cannot present credible

evidence to establish each element of crime charged ‘as required by State v.

a defendant claims his factual innocence while pleading guilty, a court iiS

Smith, 266 S.E. 2d 422 (S.C. 1980);:; the pleas was not voluntary as 1t was

indeed misrepresentation by the state, RE: entry, firearms, g}ighsii
S = °

cloments. Bousely v. U.S., 118 S.CT. 1664 (1998); there sits apyin@drer:
o

. D~
power in every court to see that a defendants fundamental fights

i, » BN ¥
protected. Despite the facts that the state could not and did nof=

rm
the “corpus delicti” of the

court accepted applicant’s plea and defendant was convicted of first degree

purglary. “Before a defendant in a criminal trial can be required to present

offense to which applicant plead §§ilt95 éae
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stand unless corroborated by proof, “aliunde of corpus delicti”. State v.

a defense, the state must present proof of the corpus delicti of the crime.”

That is, the prosecution must show how the actual commission by someone of

the particular offense charges.

A conviction based on an “extra judicial” confession by the defendant cannot

Smith, 328 S.C. 622, 493 S.E. 2d 506, 508 (S.C. App 1997); (citations

removedpi also see State v. Brown, 103 S.C. 437, 88 S.E. 21 (1916);

State v.

?éal, 275 §.C. 472, 82 S.E. 2d 787 (1934); State v. Williams, 321 S.C. 381

468 S.E. 2d 656 (1996); in this case , the plea should not have been acceptej
pecause the state could not prove the entry or nighttime elements of first
degree burglary, both of which are necessary elements. The only evidence that
the state presented regarding the offense was to elicit a statement of "“yes
sir” to the court from applicant. However, applicant also told his triall

counsel that he was not guilty of the burglary charge but trial counsel still

stated that applicant was pleading an “Alford” to the first degree burglary,

although not necessarily stated, applicant entered an “Alford plea”. It isl

insufficient factual basis for the state to rely on the defendant’s statement

())
to establish the “corpus delicti” of the crime charged. The state mustsia :J

alternative evidence, even under “Alford”, when a defendant 1%,,plé§ﬁ1d§

q-n
© 5 Mo

guilty, the state must present enough of a factual basis so that Ethe recozd~1“,
N - T 5

19

Lo X
before the judge contains strong evidence of actual guilt; see Alfggg, o 3B
as is evident by even a cursory review of the transcript of 55plﬂ!anﬁ:b
guilty plea. Review of the transcript of defendant’s guilty plea, the state]

utterly failed to establish the entry and nighttime elements of first degree

burglary. At the presentation of the solicitors case, page 6, lines 6-17,

N
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jlegitimate strategic purpose, U.S. v. Wanson, 943 F. 2d 1070 (9™ CIR 1991).

trial transcript, the facts do not support a burglary first. The state
presented no evidence supporting the facts. The prosecution stated “entered”
this dwelling place to begin with to support it’'s case, trial counsel was
then ineffective for failing to object to charge on insufficiency; see Mason
v. Hanks, 97 F. 3d 887, 894 (7" CIR 1996); ineffective assistance of counsel

when counsel failed to raise obvious and ™ significant issues without

Trial counsel conceded that there was no reasonable doubt concerning factuall
issue in dispute and such conduct by counsel failed to hold. The government
to its burden of proof of persuading a jury that the defendant is guilty,
thus applicant was deprived of due process and a fair trial. Counsel should
have arqued legal innocence and factual innocence as a defense; see United

States v. Groll, 992 F. 2d 755, 758 (7%" CIR 1993); applicant testified that

he told his attorney that he was not involved in the burglary and he was not
guilty of that charge. Applicant testified that "I wouldn't plead guilty to
the burglary charge because I didn’t commit the burglary”. That 1is when

counsel told me about the Alford plea so it was my understanding that I

wasn’t pleading gquilty to the Alford plea (page 48, lines 14-22). Also se
page 56, lines 9-19, in pertinent, which would mean applicant didn’t do it;
see page 57, lines 20-22, counsel testified that he explained the element t

the applicant and advised him that he thought he could be foun& gaplty

I-—-
because he was in possession of stolen goods. Counsel’s interpretaté%h dEEt
e <«

- — '

law was misplaced and his misadvised infcrmation caused applicangto ~glead
. i fung |

‘ - ;

-

guilty to a crime that was not committed by applicant. In Tower viPhiNi Ry

5

PBs{

~ N

. e e

979 F. 2d 807 (11'™ CIR 1992), counsel’s misrepresentation of-‘gthgfaqgs‘”-

-

~4
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rendered his guilty in voluntary and constitutes ineffective assistance of]
counsel. Applicant continually claimed his innocence of the crime of burglary
1", Counsel also know applicant withdrew his prior guilty plea because prior
counsel advised him that the state had insufficient evidence to convict him
of burglary 1°°. Counsel's advise showed a conflict of interest and failed to

adequately advise him of all the elements of the offense, which had to be

proven. There where no facts shown by the state to support applicant enterin
a dwelling place or whether it was day or night. No factual basis for th

plea was established. 3anks v. Reynolds, 54 F. 3d 1508, 1515-16 (10%" CI

1995) states that counsel’s advise to allow applicant to plea td

unsubstantiated facts shows ineffectiveness; see United States v. Hansel, 70

F. 3d 6,8 (2" CIR 1995); also see Griffen v. United States, 109 F. 3d 1217,

1219 (7' CIR 1997). Further, it was admitted by counsel that he dide noss dd?

-
x - :,,9
any individual investigation to support applicant’s alibi that somazne gsa?m
- -0
m 9 Ex-
picked him up in this vehicle that he was only driving the vehiclexn Ug’ﬂ‘:ed_’m’of-f
= F2 Ty
e . L -2 ¢ o
States v. Matos, 905 F. 2d 30 (2°° CIR 1990); trial counsel’s versian ofxrhg,o

E

oe

facts purported by government which was expected by counsel and ﬁnlepb to:"—;
o L

file any motion because he relied on the government version of facts and not
based only on his own reasonable investigation, calls counsel’s

representation in serious guestion of inadequacy. Also see Holsclaw v. Smith,

822 F. 2d 1041 (11" CIR 1987); trial counsel’s failure to raise issue Of]
insufficient evidence or move for dismissal based on insuff‘icient evidence,
constitutes ineffective assistance of counsel. Further, counsel must
understand the elements of the cffense with which client is charged in order]

to provide effective assistance. Scarpa v. Dubois, 38 F. 3d (1% CIR 1994);
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had counsel fully discussed the elements he would not have allowed his client
to plead to burglary or advised applicant to do so. Further, as to the Alford

plea, applicant’s plea was flawed. He pleads to Alford but refused to admit

conduct that demonstrates a factual basis for the plea; see United States v.

Tunning, 69 F. 3d 107 (6™ CIR 1995); also see Sawyer v. Whitley, 112 s. CT.

2514 (&' CIR 1992); applicants plea on the advise of his attorney which

provided him erroneocus information which he made his decision from. Applicant

has clearly shown prejudice. The state argues that applicant has shown no
evidence of consequence that c¢ounsel failed to uncover that would havel
materially affected the decision to plead guilty. This reasoning by the staté

N
is flawed; applicant has claimed actual and legal innocence of theZXhaBje gg

)

5

o o4
burglary 1%, withdrew his original gquilty plea because his first cdﬁbseggto

— o) —
him that they had insufficient evidence. Counsel knew this but insg%teddth&§53[;
' v M =dor
if applicant went to trial, he would get a life sentence. Appﬁica&f wgg
prejudice by not being able to present his defense that anotherfihdigzduél

<
stole the vehicle and committed the burglary 1°", Receiving stolen goods 16-

13-180, it is unlawful to by, receive, or possess stolen goods, chattels, ox

4310

LRI

other property if the person knows or has recason to believe the goods,

chatters, or property is stolen. See State v. Page, 425 S.E. 2d 73 (18%2);

State v. Collins, 225 S.E. 2d 189 (1976):; Applicant testified he thought the
individual owned the vehicle; if counsel’s arguments are to be believed that
applicant could be found guilty cf possession of stolen goods without knowing
they were actually stolen, then counsel’s trial strategy 1is flawed and

erroneous. Prior counsel had applicant to withdraw his earlier guilty pleg|

for insufficient evidence. Counsel should knecw that law and if he allowed

X T
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that applicant to plead guilty, this was misadvised. Insufficient evidence td

support conviction raises a constitutional issue. Buggs v. United States, 153

F. 3d 439 (7"® CIR 1998); also see State v. Legette, 330 S.E. 2d 293 (S.cC.

1985). Counsel’s claim that the plea was in applicant’s best interest is not
supported by testimony. If the court reviews the entire record, it will show

applicant’s plea was not knowing and voluntary based on misadvised counsel.

Counsel’s performance was deficient by the fact that his actions were no

“reascnable under standard norms”; Cherry, 386 S.E. 2d at 625 and Washington,
104 S.CT. 2052 (1984); secondly, counsel’'s deficient performance prejudice

applicant that there is a reasonable probability that, but for gpunggl’
- =2

unprofessional errors, the result of the proceeding would hgjre Dece
- <
Mm99

different; Cherry, 386 S.E. 2d at 25. Applicant claims he has sathgfieg:th
—

HY31)

T

03 40

requirements of Strickland and has shown a violation of his E;ghég éé
> — o

P

RN
M h

{
i

— [y [
effective assistance of counsel. Applicant objects to grounds tha{?hi*opléé.
a7

-l
-

knowingly and voluntary because he was unaware he was pleading to burglary.

Both of these grounds have been argued in this brief. Applicant contends thay

the state made an unreasonable application of clearly established law. Ths
state court decision was bpased on an unreasonable determination of the facts

in light of the evidence presented at the hearing. Applicant did not conced%

to the factual basis of the charges of burglary 1°° and refused to acknowleng
the fact that he committed the burglary. The applicants testimony clearly
showed he would have proceeded to trial if not for the erroneocus advise of

counsel; BAlexander v. State, 402 S.E. 2d 484 (19%1); due process of law

mandates court’s to enforce it’s own order that support P.C.R. relief (page

58) as shown in the P.C.R. transcript, counsel testified there was a lot of

10
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CEXRTIFICATE OF SERVICE

This is to certify that Ricky Lowery did mail his amended (supplemental) post

conviction relief brief to the Honorable M. Hope Blackley, clerk of court of

Spartanburg County at P.0O. Box 3483, Spartanburg, S.C. 29304-3483 and also

the office of the Attorney General at Rembert C. Dennis Building, P.0O. Box

11549, Columbia, S.C. 29211-1549 in the United States Mail, postage prepaid.

Dated this 9"" day of August, 2011
9 rize1$A}¢J11
{

Ricky Lowery

Pro-Se Applicant
McCormick C.I. FlAa-272
386 Redemption Way
McCormick, S.C. 29899

Sworn and Subscribed before

me on this day of 2011

Notary Public of South Carolina
My Commission Expires:

ABW\VFJWQ'HdOH'V{
gz AKd L) oW
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EYhibiTC

STATE OF SOUTH CAROLINA ) IN THE COURT OF (Select one.)
COUNTY OF Spartanburg ) Xl COMMON PLEAS D FAMILY COURT
)} Seventh JU DECTA REE
Ricky Lowery #281915,, ) CASE N
Plaintiff(s), ) APPQ SFCOUNSEL OR GAL
-vs- ) (Select one.)
State of South Carolina, ) [X] ORDER
Defendant(s). ) [JAMENDED ORDER
TYPE OF CASE/PROCEEDING: (Check one.)
BJ- Post-Conviction Rehef(PCR)/habeas case.. [] Adoption - [3 Juvenile .
[ svPcase [0 Custody and’or Visitation (] Abuse and Neglect
[0 Minor Name Change [J Other:

It appears that Ricky Lowery, who is a litigant in this case, is entitled to court-appointed
counsel or a guardian ad litem.

It further appears that: (Select only one.)

& counsel/guardian ad litem has not yet been appointed by the court; therefore, an appointment
for counsel/guardian ad litem is necessary.

[0 counsel or a guardian ad litem was previously appointed by the court but has indicated either
a possible conflict of interest, an entitlement to exemption, or other good cause warranting
the appointment of new counsel or guardian ad litem based on:

O counsel was previously appointed by the court but has not indicated that the litigant has
retained private counsel and is no longer entitled to appointed counsel.

1 court appointed counsel has obtained , Esquire as substitute counsel pursuant to Rule
608(h)(2); provided, however, only the member who originally received the appomimcm
and who sought substitute counsel shall receive credit. - =2

O Other:

g
Therefore, it is ordered that Hattie Boyce, hereby is appointed as (Select on%'j %
I counsel [] tead counsel (if capital PCR case) [ guardian ad litem £ %

for the above-named person. Any counsel or GAL previously appointed is/are her@y r

[ (if Death Penaity PCR Case) It is further ordered that , Feanire,_is hﬂr.g“\y %o
as second counsel in this capital PCR case. :

The clerk of court is directed to forward a copy of this order to all persons entitled to
notice.

IT IS SO ORDERED THIS 14" DAY OF August, 2007.

C reuit Judge

NOTICE; SC Supreme Court Order of September 29, 2006, requires a vinted coun [fpm the Qfd;,g of gd[gcngggfgngg
(1) 1o regisier the case onling with OID within_fiticen (15) days of this ou tmen www s¢eid.sc gov, and fu rec

reimbugsement vouchess be ubmitted directly to SCCID and not 1o the trial judge or clerk of court See SCCID website for futher details.

SCCA/267 (03/07)
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HENRY MCMASTER
ATTORNEY GENERAL

September 28, 2007

‘ The Honorable Marcus W. Kitchens
Spartanburg County Qlerk of Count
P.O. Box 3483
Spananburg, South Carolina 29304-3483

tate of South Carolina
z »2007 -CP-42-2091

R

Dear Mr. Kitchens:

t RE: _Ricky-Eowery-v:

Enclosed please find the original Retum of the Respondent, in the above-captioned case,
Lowery v, State, for filing in your office. 1 am also sending you copies of the following documents to
accompany our Reurn:

1) PCR Application
2) Cerk Records: 2005- GS-42-4608; -4610; 2005-GS-42-0802; 0804

3) SCDC Records x = 32_
4) Transcript ; =
5) Direct Appeal Records: Notice of Appeal; Affidavit; Orderoﬁ):sﬁsa@-,
Remittitur M - @B
With thhest E R 55

-1

N 5

LENG S ¢

S Prenuss Counts
Assistant Artomey General

., SPC/aam
~ Enclosures

cc:  Hartie E. Boyce, Esquire (w/enclosures)
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