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- L_GRAND STRAND DECISION

In Grand Strand Regional Medical Center v. South Carolina Dept. bf Health and
Enviror‘zmentarl Control, App. Case No. 2>014-00097j3 (S.C. Ct.‘App. March 19, 2015),a -
three-judge panel denied a Petition for Supersedeas filed by appellant Carolina Regional
Cancer Center (“CRCC”). As gfounds for this denial, the panel found as follows:

1. Because the language of S.C. Code Ann. § 44-7-220(B) does not reference a |
stay, the Court cannot add language omitted by the legislature to impose a stay.

2. Supersedeas undgr Rule 241(c), SCACR, is not warranted because the absence
of a stay is not required to preserve the Court’s jurisdiction or prevent mootnéSs.

" 3. If no stay is imposed, CRCC will not suffer. irreparable harm because “this
court will likely decide the merits of the ‘appeal before the‘ completion of Grand Strand’s
proj ecf and thus, well before area doctors begin tor change their referral patterns.”

4. If no stay is imposed, S.C. Code Ann. § 44-7-220(B) is not réndered :
unconstitutionzil under concepts of the right to judicial review (S.C. Constitution Art. 1,
Sec. 22) or procedural due process because CRCC successfully initiated the appeal and
was able to afford the appeal bond required by the statute.

5. If no stay is imposed, SC Code Ann. § 44-7-220(B) is not rendered
unconstitutional ﬁnder concepts of equal protection or substantive due process because
the statute bears a “reasonable relation” and a “rational basis” to a legitimate government ‘
purpc;se of “reserve[ing] some funds to compensate a respondent harmed by the delay of

its approved project during the pendency of an appeal.”



L DISTINGUISHING FACTS FROM GRAND STRAND
The following facts are differerlt and distinguish this case from the underlying
facts in Grand Strand:

1. Unlike CRCC in Grand Strand, Carolinas makes a facial challenge to the

_ constitutionality of the bond requirement and asks for a stay/supersedeas under Rule

241(c), SCACR, intlependent of whether the bond requirement is constitutional.

2. In order to pursue its appeal as required by S.C. Code Ann. § 44-7-220(B),A
Carolinas posted a bond in the maximum amount ($1,500,000) required by the statute,
which is over three times higher than the bond posted by CRCC in Grand Strand.

3 In the underlymg contested case hearing here DHEC s decision to award a
CON to Carolinas and to deny a CON to Piedmont was reversed by the ALC, and so only
one party, Piedmont, is now entitled to a CON t)ecause Carolinas and Piedmont were
deemed to be competing applicants. In the Grand Strand case, both CRCC and Grand
Strand were awarded CONs becauee they were deemed “not competing” by the ALC, and |
CRCC was not denied a CON.

4, In the underlying tlecisron here, the ALC determined that Piedmont’s hospitel
utilization had declined as the result of an early change in physician referral patterns
based on Carolinas’ plans to build a hospital in Fort Mill, well before any hespital was
actually built. (See Finding of Fact Nos. 25-26 in the Amended Final Order). The ALC
further found that Piedmont would reverse this trend and capture market share in -
Northern York County if it establishes a new hospital, where its traditional market share

has been lower. (See Finding of Fact No.74 in the Amended Final Order). In Grand



Strand, this Court determined that the physician referral patterns. would not change until

after the proj ect was completed.
L SUPPLEMENTAL LEGAL ARGUMENT
Carolinas’ facial challenge to the constitutionality of the bqnd requirement under
S.C. Code Ann. § 44-7-2207(]3) ‘ ;aise's different aréufnents and relies upon different
authoﬁty than CRCC’s petition for supersedeas in Grand Strand. While CRCC -did -
advance an interpretation of the bond requiremeht to avoid an unqonstitution’al result if no |
stay was granted, Carolinas makes a direct challenge to the bond requirement’s
constitutionality regardless of whether a stay is gran‘ped. And ‘although CRCC made its
- arguments .under the principles of equal i)rotection, due process, and separation of
powers, Carolinas’ arguments against the constitutionality of the b;)nd requirerhent undef
the same principles raise issues that were not addressed by the Court in its Order; which
are addressed below.
A.  The Bond Requirement of _S.C. Code Ann. § 44-7-220(B) is Unconstitutional.

1. The Bond Requirement is a Violation of the Separation
of Powers Doctrine.

Unlike CRCC, Carolinas argues that the bond requirement under § 44-7;220(B) |
violates tﬁe separation of powers doctrine because it conflicts with existing rules of .
appélla‘.te pr‘écédure promﬁlg’a’ted by the South Carolina ‘Supréme Court. In contrast,
C.RCC -argued that_ imposin_g a bond requirément without a stay violated the separation of
powers doctrine‘. because the legislature was attempting to deter CON appeals and thereby
rﬁake the ALC the final arbiter in CON decisions. To be clear, Carolinas does not make
this argument. As detailed below, Caroliﬁas argues that the General Assembly cannot

promulgate rules of judicial practice and proéedure that cbn_ﬂict with existing rulés



promulgated by the judiciary. The Court did not address this argument in Grand Strand,

and for the reasons discussed below, the Court should reconsider its analysis under the
sepafation of powers doctrine.

As stated in Appellant’s Motion and Petition, the South Carolina Supreme Court
has promulgated rules’ governing appellate p_focedﬁres for an appeal from an
' .administrative tribunal, such as this case, and § 44—7-220(B) interferes with these rules by
mandating certain actions required to perfect an appeal. Speciﬁc’all‘y,’ Rules 203(b)(6),
(d)(2), and (e)(2) SCACR, prescnbe the method for a pa.rty to appeal a CON dec151on
from the ALC. The procedure and manner for perfectlng an appeal from the ALC under
Rule 203 do not require an appellant to ﬁle a bond for this Court to exercise jurisdjction )
over a CON appeal. | | | |

In contrasf, § 44-7-220(B) requires an appellant from a CON decision involving a
competing applicant to deposit a bond with _the Court of Appeals of an amount equal to
five percent of the total project ‘cost, up to a maximum of $1.5 million, v_vithin five
calendar days of ﬁvling‘ the petition to app‘eal. Under § 44—7-220(B), tne Court of Appealsv
does not have jurisdiction over a CON appeal involving a competing applicant unless the
required - appeal bond is posfed Wi_thin ’_che statutory deadline. In effect, the bond
requirement limits the ju_risdiction of the >Court of Appeals in such cases by creating a
barrier to appeal that does not exist under the South Carolina Appellate Court Rules, as ‘
promulgated by the South Carolina Supreme Court. |

The South Carolina Siipreme Court has alse established the procedure governing
appeal bonds in Rule 241, SCACR. Under Rule 241(c), fhe appellate court has

considerable discretion to determine whether an appeal bond is appropriate and, if so,



what the terms, conditions, and amount of such bond should be. In contrast to -the
discretionafy nature of an appeal bqnd under Rule 241(c), § 44-7-220(B) mandates with
‘no exceptions that a party filing an appeal from a ALC decision denying a CON
application involving a competing applicant must file a bond of up to a maximum of $1.5
million dollars. The appeal bond is required regardle'ss of whether a stay or supersedeas
is imposed. Moreover, the respondent is entitled to an award of all of the bond if it
prevails on the appeal regardiess of whether aﬁd to what extent it sufférs any harm or
damages as a result of the appeal. The mandatory forfeiture of the entire bond by an
unsuccessful appellant serves as a penalty for filing an appeal. In other circumstances,‘
our courts have found similar statutes that limit the court’s authority invalid. See
Rutherford v. Rutherford, 307 S.C. 199, 414 S.E.2d 157 (1992) (invalidating statute that
limited Supreme Court’s appellate scope of review in family court cases because’
judiciary — not legislature — had authority to make rules for the court’s practice and
procedure).

Notably, the mandatory nature of the award of the bond and the lack of a
discretionary apportionment of costs under the bond were not in previous versions of the
statute, but were added in 2010. Originally, 1990 Sduth Carolina Laws Act 471 (S.B.
927) (“Act 471”) imposed a discretionary, not mandatory, award of the bond amount to
the respondent if judicial review was unsuccessful. Act 471 provided in pertinent part:

If the court affirms the decision of the board or dismisses

the appeal, the court may award to the applicant approved
for the Certificate of Need who is a party to the appeal all
or a portion of the bond and may award reasonable
attorney’s fees and costs incurred in the appeal. (Emphasis
added).



By cdntrast when the South Caroliﬁa. legislature enacted 2010 South Carolina

'Laws Act 278 (8. B. 337) (“Act 278”), the bond language of S.C. Code Ann. § 44- 7- :

220(B) was changed to the following:

If the Court of Appeals affirms the Administrative Law
Court’s . decision or dismisses the appeal, the Court of
Appeals shall award to the party whose project is the
subject of the appeal all of the bond and also may award
reasonable attorney’s fees and costs incurred in the appeal.

(Emphasis added).

Although South Carolina courts have not addressed the ‘speciﬁc issue, the most
ﬁotable decision from another jurisdiction voiding a similar bond or ﬁenalty requirement
is Elk Horn Coal Corp. v. Cheyenne Res., Iﬁc;, 163 S.W.3d 408 (Ky. 2005). In Elk Horn ,
Coal, the statute required a party aﬁpealing a judgment fdr the collection of money that
had been stayed pénding the appeal to pay a penalty of ten ﬁercent of the judgment to the
prevailing pafty if the appeal was unsuccessful. Recognizing it had established rules to
deter frivolous discretionary appeals, the Kentucky Supreme Court fougd that the penalty
imposed on an unsuccessful appellant under the statute involved in that case “defers
discretionary review motions — both frivolous and meritorious — and it ;chereby limits or
restricts the Kentucky Supreme Court in exercising its jurjsdiction to review cases from
lower courts.” Id. at 424. Accordingly, the Elk Horn Coal court held tﬁat the statutory
appeal penalty invaded the Kentucky Supreme Court’s exclusive power to.prescribe ité
own rules for exercising appellate jﬁris"dictiqn.- Id.

* Similarly, the Illineis Court of Appeals invalidated a statutory method for
perfecting an appeal from an administrative decision that conﬂicted with the Illinois

Supreme Court’s rules for appellate procedure under the separation of powers doctrine in



Consumers Gas Co. v. Illinois Commerce Com., i44 I11. App. 3d 229, 493 N.E.2d 1148 | |
('1v9‘86). In that case, the court held that fhé separation of powers doctrine “prohibited [the |
Icgislature] from establishing procedures fo.r ‘obtaining an -appéal bond from an .
administrative decision where a supreme court rule is alréady in place for that p'urpos'e..”
Id. at 237; 493 N.E.2d at li 53. Elk Horn Coal and Consumer Gas Co. both support the
conclusion that the legislature’s adoption of the bond reqﬁirement in § 44-7-220(B)
constitutes an unconstitutional violation of the separaﬁon of péwers doctrine.

Very simply,» the bond requireﬁent under § 44-7-220(B) violates the separation of
powers doctrine by encroaching upoh the judiciary’s exclusive authority to promulgate
rules of appellate practice and procedure. The bond reqﬁirement conflicts with the
Supreme Court’s rule for perfecting an .appeal from an adminiétrative ‘tribunal by
requiring a substantial appeal bond that deters appeals from a CON decision involving a
competing applicant, thereby lirniting the Court of Appeals’ ability to review such cases.
Moreover, the mandatory bond requirement conﬂictvs with the rule for appeal bonds by
limiting the Court of Appeals’ inherent discretion to determine the appropriate terms and
conditions of an appeal bond.. Therefore, the Court of Appeals should invalidate the bond
requirement under § 44-'7-220(B) as an unconstitutional violation of the separation of
powers doctﬁne.

2. -The Bond Requirement of S.C. Code Ann. § 44-7-220(B) is
Unconstitutional as a Violation of the Equal Protection Clause.

Like CRCC, Carolinas érgués that the bond reqﬁifemént under § 44-7-220(B)
violates the Equal Protection Clauses of the United States and South Carolina
Constitutions, but its argument is fundamentally different than CRCC’s argument.

CRCC argued that the bond requirement violates the Equal Protection Clauses because “it



is an absolute bar to judicial review for appellants who cannot afford the substantial bond

requirement and is a taking without any rational relation to the purposes of the CON
Act.” In this case, though, Carolinas argues that the bond requirement violates the Equal
Protection Clauses because it treats CON appellants differently than other appellants
without being rationally related to the govéfhmental pufpbse that it seeké to promote. In
other words, Carolinas submits that the bond fequirement’s un)constitutionality under the
Equal Protection Clauses dc;es not arise from the fact that it could servé as a bar to those
who cannot afford an appeai but because it treats a narrow class of appellz;nts linéqually.

As discussed ﬁﬂher below, this is an important disfmction. In Lindsey v. Normet,
405 U.S. 56 (1971), the United States Supréme Court recognized the unconstitutiOnality_
of different bond requiréments for narrow classes of appellants under .the Equal
Protection Clau§e. It does not appear that CRCC raised the equal protection principles
underlying the Lindsey decisioﬁ or that the Court considered them. As a result, the Court
should reconsider whether § 44-7-220(3) violates the Equal Protection Clauses in light of
Lihdsey and its’ progeny.

Section 44—7-220(B) imposes oﬁ appellé.hts of an adverse CON decision involving '
competing applicants a substantial appeal bond tﬁat is not impésed on any other

appellant. In this case, the bond requirement is particularly onerous on Carolinas because

~ the underlying administrative agency, DHEC, finally awarded the CON to Carolinas after

a multi-year legal battle, only to have the. ALC reverse that decision and award the CON.

‘to Piedmont. Moreover, § 44-7-220(B) mandates that the entire bond be forfeited to the

respondent if the appellant is uhsucces’sful regardless of the merits of the appeal or the

damage suffered by the respondent as a result of the appeal. Thus, the bond requirement



operates as a penalty, imposes a substantial burden on unsuccessful CON appellants, and -

is unlike any appeal requirement- imposed on other unsuccessful appellants in South
Carolina courts.
Similar statutory bond penalties have routinely been held to violate the Equal

Protection Clauses. In Lindsey, the United States Supreme Court invalidated an Oregon

- law that imposed a double bond on tenants bringing an appeal under the state’s Forcible

: Entry and Wrongful -Detainer-(“FED”) statute. This law required a tenant appealing an

adverse decision under the FED statuté to post a bond for twice the amiount of rent during
the pendency of the appeai, whiéh was automatically forfeited» to the landl-or'd without .
proof of actual damage. Id. at 75. The pﬁrpose_of fhe' double bond was to deter frivolous
appeals. Id. Th¢ U.S. Supreme Court ruled that the double bond was unconstitutional
under the Equal Protection Clause because no other appeilant was éubjéct to the
auto'matic asseésment of unproved démages. Id at 77-73. Although the Court
ackriowledged: that rules to safeguard litigated property and discourage insubstantial
appeals are legitimate state i’ritereé.ts, it concluded that the double bond was not rationally
related to either of those .purposes because it was automatically fbrfeited and not limited
to costs incurred or damaged suffered by the preVailiné responden‘t. Id.

In another case, O’Day v. George Arakelian Farms, Inc., 536 F.2d 856 (Sth Cir.
1976), the Ninth Circuit Court 6f Appeals invalidated a double-Bond requirement under . -

the federal Perishable Agﬂculmral Commodities Act of 1930, 7 U.S.C. § 499g(a). |

Although the court recognized that the statute was intended to deter frivolous appeals, it

refused to uphold the requirement, observing that “Lindsey expressly held that there is no

10



' iational relationship between this a‘dmittedly legitimate purpose and a double bond
requirement.” O’Day, \536‘ F.2d at 860. " |

And in Elk Horn Coal, the Kentucky Supreme Court not only in‘Validnted the
subject appeal penalty under thevseparatiOn of poweis doctrine, it also ruled that the
. penalty violated the Equal Protection Clause under Lindsey. See Elk Horri ‘Coal, 163
S.W.3d at 421 (quoting LindSey, 405 U.S. at 77).  In so doing, the court, quoting directlyb
from Lindsey, held that procedural provisions that do npt discriminate between frivolous
and nonfﬁivolo‘us appeals are arbitrary and irr‘atibnal. Elk Hb;jz, 163 S.W. 2d 'at’421-22. -

The reasoning underlying these caSes applies just as forcefully in this case even if
the legislature’s purpose in enacting the bond requirement under § 44-7-220(B) is
legitimate as the Court found 1n Grand Strand. The Court in Grand Strand de'scribed‘ the
| legitimate goverrir‘nental purpose of § 44-7-220(B) as intending “to préserve some funds
to compensate a respondent harmed by the- ldelva..y of its approved project during the :
pendency of an appeal,” but that purpose is defeated when the funds aie automatically
awarded to the successfiil reépondent without beai'ing any rational relationship to the
harm actually sustained. In othervwor.ds, the fori‘eiture obf th‘g bond is not reasonably
tailored to promote theipurpose of compensating for harm -resulting from delay if it
automatically compensates a successful appellant even in the absence of any harm. As a
result, Lindsey and its progeny instruct that the bond iequirer‘ne‘nt under § 44-7-220(B)
violates the Equal Protection Clauses. nf the South Carolina and ‘United Statﬁ:s
-Constitutions.

Moréover, even if the liond requirement’s purpose of | reserving i’unds to ‘

compensate a respondent for delay caused by an appeal is legitimate, it nevertheless

11
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violates the Equal Protection Clauses because it is not rationally related to that purpose
by virtue that it discriminatorily applies to only a narrow class of appellants - CON
appellants in cases involving competing applicants. CON appellants involved in:

competing applicant cases are not unique from other appellants insofar as they may suffer

harm from the delay caused by an appeal but they are the only appellants that are »

required to post a mandatory bond that is automatlcally forfeited. The Equal Protectlon'
Clauses, however, do not permit this type of discrimination. As the Supreme COm't stated
in Lindsey, “reasonable procedural prOvisiohs to safeguard litigated property ...or top .
discourage patently insubstantial appeals” are perrrhsmble as long as “these rules are
reasonably tailored to achleve these ends and 1f they are uniformly and

nondiscriminatorily applied.” Id., 405 U.S. at 78 (emphasis added). See also, Elk Horn

Coal, 163 S.W.3d at 421 (“Distinguishing between defendant money judgment creditors |

and other money judgment creditors, or judgment _c‘reditOrs, the value whose judgiments

can be quantified, is arbitrary and capricious. As such, by focusing on such a narrow
class, the statute is the sort of arbitrary statutes. covered by Lindsey’s understanding of
‘rational basis.””) As the bond‘requirem'ent under § 44-7;520(B) is neither reasonably
tailored to compensate litigants from harm caused by the delay of an appeal nor
nondiscriminatorily applied to all appellantsl it violates the Equal Protection ClaUSes.‘

3. A Partv s Ability to Afford the Bond Does Not Alter the
Constitutional Analysis.

In Grand Strand, the Court found that the refusai to imiplement a stay did not
render the bond requirement unconstitutional, in part, because of CRCC’s ability to
“afford” the appeai bond, thereby suggesting that a litigant’s right to challenge the

constitutionality of a statute may depend upon its economic status. Carolinas respectfully

12



submits that a party’s ability to afford an appeal bond does not preclude or resolve a

constitutional challenge to such a bond.

The Supreme Court’s decision in Lindsey indicates that a party’s ability to afford
the bond and thereby seek judicial review does not affect the analysis of whether the
bond requirement is unconstitutional under Equal Protection or the vseparation of powers
doctrine. Although the Court noted in -Lindsey that the double bond invalidated in that
case was discriminatory against the poor because théy could not post the double-bond,
tile Court made clear thai: the unconstitutionality of the bond was not premised solely on
its effects on those who could not afford to post it. Significantly, the Suprerhe Court
made clear that the double-bond ‘statute was no less discriminatory because it also applied
to nonindigent parties. -According to the Court, the “nonindigent FED appellant also is
confronted by a substantial barrier to appeal faced by no other civil' litigant in Oregon.”
Lindsey, 405 U.S. at 79.

Similarly, in Elk Horn Coal, the Kentucky Supreme Court’s analysis of whether
the penalty involved in that case violated the separation of powers doctrine was not
affected by the fact that the appellant paid the ‘pén‘alty to the respondent prior to
challenging the constitutionality of the penalty in the appellate courts. Rather, the court’s
decision was dﬁven by whether the legislature’s adoption of an appeal penalty interfered
with the judiciary’s authority to prescribe rules of practice and procedure. Id at 423.
Alfhough the éppeal penalty did not have the effect of denying the appellant its right to
judicial review in that case, the court nevertheless recognized that the appeal penalty
interfered with the appellate courts’ ability to exercise its jurisdiction to review éases

from lower courts. Id. at 424.
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Therefore, the fact that Carolinas posted the bond in this case should ‘no't bea

factor in deciding whether § 44-7-220(B)’s bond réquireihent is unconstitutibnal.

4. The Bond Requirement of | S.C. Code Ann. § 44-7-220(B) is
Unconstitutional as a Violation of the Due Process Clause and the nght to .
Judicial Review.

Article I, § 22 of the SOuth Carolina Constitution establishes due process rights
for persons appearing before administrative tlibuhals, such as the ALC. In applying this
provision, South Carolina appellate courts ‘“have consistently indicated that the

protections provided under\[Article I, § 22] are the equivalent of those afforded by the |

Due Process Clause of our state and federal Constitutions.” South Carolina Ambulatory

Surgery Ctr. Ass'n v. South Carolina Workérs’ Coin‘p. Comm’n, 389 S.C. 38-0, 391, 699

S.E.2d 146, 152 (2010). Due process under this section requires “notice, an oppoftum'ty

to be heard in a meaningful way, and judicial review.” Kurschner v. City of Camden

Planning Comm'n, 376 S.C. 165, 172, 656 S.E.2d 346, 350 (2008) (Emphasis added).

Section § 44-7-220(B) ihterferes with the right to judiéial review and due procéss ;
by requiring a substantial appeal bond as a pre-coridifion to any ju‘diéial review of a CON
decision involving a competing épplicanf by the ALC. Under § 44—7—226(B), there is no
right to judicial review; rafher, judicial review is a legislati\}dy created privilege' )

availéble.only to those who are able to afford posting the bond and the risk of losing the

| money. Althoﬁgh Carolinas posted the bond in this case, it cannot be denied that posting

a $1.5 million bond significantly burdens-its right to judicialr review. Furtherimore, the
bond requirement will certainiy deter other applicants who cénnqt‘ afford the bond frorh

seeking judicial review. Therefore, that section’s bond requirement constitutes an

14



unconstitutional infringement on the right to judicial ieview guérariteed by Article I, § 22
of the South Carolina Constitlition, and it shoulci be invalidated accordingly.
B..  This Court has thé‘ Inherent Authority to Grant a Supersedeas.

. The C01irt should stay the judgmerit by exercising its equitable and discretionary
power to grant a supersedéas. The'purpose of a supersedéas is to stay pfoceeding‘s n
order to preserve the status quo pending the determination of the appeal and to preserve.
to appellant the fruits of a meritorious 'app‘eal where they might otherwise be lost io him.
Graham v. Graham, 301 S.C. 128, 390 S.E.2d 469 (Ct. App. 1990), citing 4A C.J.S.
Appeal & Error § 662 at 494-95, 497 (1957). As a rule, a supersedeas does not reverse,
annul, or undo what has already been done, or impair tlie force of the jndMent, order, ‘or.
decision of a trial court - a supersedeas suspencis a judgment but does not annul the
judgment itself. Id. The “status quo” is defined in Black’s Law Dictionary as, “the
existing state of thirigs at any given date.” In making tlﬁs'deté’rir‘1i11’a‘tion, the court “must
weigh competing iiiterests and maintain an even balance.” Merritt Bros., Inc. v. ‘iMa‘rin.e'
Midland Realty Corp.; 307 S.C. 213, 216, 414 S.E.2d 167, 169 (1992) (citing U.S.
Central Building Supply, Inc. v. Wilke, 685 F. Supp. 936, 938 (D. Md. 1988)).

Here, the Court may exercise its eqliitable powei to stay under Rule 6vv5, SCRCP,
which is incorporated into the APA by S.C. Code Ann. § 1-23-380(2). Specifically, SC -
Code Ann. § 1-23-380(2) provides: | - | |

| Except as otheriv‘ise pi'ovided in_this’ chéptei’, the serving
and filing of the notice of appeal does not itself stay
enforcement of the agency decision .... The agency may
grant, or the reviewing court may order, a stay upon
" appropriate terms, upon the filing of a petition under

. Rule 65 of the South Carolina Rules of Civil Procedure.

(Emphasis added.)

15



A preliminary injunction should issue under Rule,;65 if necessary to preserve the

status quo ante, and upon a showing‘ by the moving party thaf: (1) without such reliéf it
will Suffer irreparable harm;q (ii) it _hais a likelihood of success on tﬁe -merifs; and (iii) there
is no adequate remedy at law. Poynter fnvs. v. Century Builders of Piedmont, 387 S.C. ,
| 583, 586-87, 694 S.E.2d 15, 17 (2010). | |

Irreparable Harm and No Adequate Remedy at Law:

In the Amended Final Order, the ALC} found that Piedmont’s utilization had
declined és the result of a change in physician rrefer.rall patterns precipitated by Caroiinas’
intent to build a new hospital. (See. Finding of Fact Nos. 25-26 in the Amended Final |
~ Order). Here, Carolinas’ will feel the samé effects referenced by the ALC in the
Amended Final Order in terins ofa changé in referral patterns and lost patients prior to
the construction of Pied_fnoht’s new hospital as Piedmont impléments its _strategy of ;
recfuiting new physicians and patienté while it establishes a presénce in Northérﬁ York

County as it buildé its hospital. (See Finding of Fact No. 74 in the Aménded final Order.‘)
While typically economic loss édon_e is not conside_red “irreparable harm,”‘the
cases that have addressed j;he issue have .rAeached that conclusion because the injury can
later be remedied by a damages award. See Sampsgn v. Murray, 4_15 U.S. 61, 90 (1974)
(“[1]t seems clear that the temporary loss of income, ultimately to be recovered, does not
‘usually constitute irreparable injury. . The possibility that adequate compensatory or.
other corrective relief will be available at a later date, in the ordinary course‘of litigation,l ‘
weighs heavily against a claim of irrepargble harm.” (internal quotation omitted)).

This administrative case does not offer that option because Carolinas cannot sue

for the recovery of its lost revenue if it is successful on appeal. In fact, it has no remedy

16



to restore this lost revenue. Under these circumstances, courts have concluded that

ecohomic loss coupled with the lack of a remedy constitutes “irreparable harm” justifying
an injunction. See Kan. Health Care Ass’n v. Kan. Dep’t of Soc. & Rehab. Servs., 31
F.3d 1536, 1543 (10th Cir. 1994) (“Because the Eleventh Amendment bars a legal |
remedy in damages . . . the court held that plaintiffs’ injury wﬁs irreparable. We agree.”).
Here, there can be no compensation or monetary award. There is no way to compensate
Carolinas for the revenue lost while Piedmont proceéds with its new hospital, and no
adequate remedy at law. The lack of a remedy, coupled with the economic loss, results in
irreparable harm to Carolinas if the injunction is not granted.

Likelihood of Success on the Merits:

In passing upon the “likelithood of success on the merits” in an application for an
injunction, the court must satisfy itself, not that the movant certainly has the right, but v
that he has a fair question to raise aé to the existence of such a right. Williams v. Jones, -
92 S.C. 342, 348, 75 S.E. 705,710 (1912). It is well settled in South Carolina that, in
determining whéther a temporary injunction should issue, the merits of the case are not to
be considered, except insofar as they 'may enable the court to determine whether a prima
facie showing has been madé. Transcontinental Gas Pipe Line Corp. v. Porter, 252 S..C.
478, 481, 167 S.B.2d 313, 315 (1969). When a prima facie showing has been made
entitling plaintiff to injunctive relief, a temporary injunction will be granted without
regard to the ultimate determination of the case on the merits. Id.

In this case, the Court of Appeals rh_ay reverse or modify the Amende;d Final
Order if substéntial rights of the appellant “have been prejudiced because the

administrative findings, inferences, conclusions, or decisions are in violation of
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constitutional or statutory provisions; in excess of the statutory authority of the agency; |

“or rﬁade upon‘ unlawful procedure. See S.C. Code Ann. § 1-23-380(5).

Carolinas maintains and will contend in its appeal that the Amended Final Qrder
should be reversed for a variety of reasons, niost notably ;che following:v (1) Carolinas |
contends that the ALC applied the CON Act and regulations in a manner that violates the
“as applied” dorfnant Commerce Clause of the U.S. Constit’utibn by ruling in favor of an
incumbent, South Carolina provider over a North Carolina-based provider and with the ‘
express purpose of iﬁterfering_ with the interstate commerce aﬁsing from the outmig‘ration. ’
of patients from South Carolina to North Carolina, the_reby repeating the mistakes made‘ '
~ originally by DHEC in its original review in 2005. Seg Travelscape, LLC v. S.‘ C. Dep’t of
Revenue, 391 S.C. 89, 108-109, 705 S.E.2d 28, 38-39 (2011) (ALCs are empowered to
heér “as applied” constitutional challenges to statutes and regulations); and (2) Carolinas
further conténds that the ALC erroneously .appjliedf “adverse impact” review criteria By
elevating it and failing ‘to.bglance it with other review criteria. Caroiinésﬁa‘s 'pfesentéd a’
sufficient prima facie case to esta.blish.a likelihood of success on the merits under the
‘ standard, which supports an injunction in the form of a étay of the judgment.

Alternétively, tﬁe Court rﬁay stay the judgment by exercising its power under -
Rule 241, SCACR, as previously described. 'Notably, Rule 241(c) states that the Court
“should consider whether such an order is necessary to preserve jurisdiction of the appeal
.or to prevent a contested issue. from becoming moot,” but the Rule does not make thls an
exclusive list. Otherwise, the rule would be written jaé “shall only consider.”

While therg api)ears to have been no South Carolina case that addrésses this

, . , \ o .
precise issue of whether a stay is appropriate in these circumstances, a comparable case is
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-Melton v. Walker, 209°S.C. 330, 40 S.E.2d 161 (1946). In Melton, the South Cardlin‘a ‘
| Supreme Court addressed whether an rappeal from | an attachfnent stéys the underlying
proceedings when the South Carolina Codé_ is silent on such a stay and concluded that the
éxistencd of an attachment bond as a remedy justifies the stay, even where thd‘ stafutes do

nnt address the issue expnessly. The Supreme Court stated: |

Apparently this court has not heretofore had to solve the -
precise problem now presented, to wit, whether appeal
from an order dissolving an attachmient stays proceedings
upon the order. .. . The facts now before us do make the
issue and we think that the code contemplates that the
appeal stays dissolution of the attachment until it is
decided, dismissed or abandoned. The immiediately

- apparent hardship upon the defendant is not real because he
had his remedy for release of the property by the filing of a
replevin bond under section 544 of the Code of 1942.
Moreover, his rights are protected by the bond given by the
plaintiff, pursuant to. section 530, in order to procure the
attachment. If the law were as the respondent here insists,
plaintiff’s right of appeal might indeed be a hollow right
and his victory a fruitless one, if meanwhile the attached
‘property be released and dissipated.

Id. at 335,40 SE.2d at 163.

In this case; a st»ayvis appropriate because any vi'ctory on appeal by C‘a‘rolinas will
~ be “hollow” if Piedmont has already pursiied bu_ilding a new hospital and eroded L
Carolinas’ market share and patient base, Wit'hdnd accornpanyin'g remedy for Cnroiinas.
Additionally, allowing Piedmont to construct a $100+ Million hospital and then cease
opefations if Piedmont does not prevail on appeal is inconsistent with the CON Adt,
whiqh has a purpose to “promote cost containment, prevent unnédes_sary dupiication of
health care facilities and(ser'vices, guid¢ the establi'SMent'of health facilities-and selr'vices:
which will best serve pnblic needs, and ensure that nigh quality services ar'c‘. provided in-

health facilities in this State.” See S.C. Code Ann. §-44-7-12'0.
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" To the extent that the Court finds it appropriate to protect Piedmont from any
delay caused by a stay should it prevail on appéal, it can exercise its inherent, equitable
power to stay the judgment subj e.ctv_to the bond posted by Carolinas under § 44-7-220(B).
In such case, the Court rhay use all or part of the existing ibond to secure Piedmont’s
interest -during the pendency of the appeal. If Piedmbnt ultimately prevails in this appeal,
then the Court could choose to award all or part of the bond to Piedmont to compensate it
for any injury it suffered upon Piedmont’s demonstration of such ipjury. |

For these reasons, the posting of é substantial cash bond by Carolinaé justiﬁés a
stay of the ALC’s Amended Final Order and any fu{ther action By the agency in reliance

on that Amended Final Order.

IV. CONCLUSION

For the foregoing reasons,' Appellant Carolinas respectfully requests that the
Court grant its Motion for Relief from Bond and Petition for Supersedeas Pending
Resolution of the Appeals Process.

Respectfully submitted,

Douglas M. Muller
Trudy H{ Robertson
E. Brandon-Gaskins

Moore & Van Allen, PLLC -
40 Calhoun Street, Suite 300
P.O. Box 22828

Charleston, SC 29413-2828
(843) 579-7000 Telephone
(843) 579-7099 Facsimile

Attorneys for Appellant The Charlotte-
Mecklenburg Hospital Authority d/b/a
Carolinas HealthCare System

March 27, 2015

Charleston, South Carolina
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