. * Traveler Motor Club, Inc. _

STATE OF SOUTH CAROLINA . IN THE COURT OF Co%m PIREgSﬂ 2015 D
COUNTY OF RICHLAND - f " FIFTH JUDICIAL cmcuqq” Oprp%
I—-Iomé Benefits, Inc. and the Ameriéan o , Dcx,kut No.: 2012- CP 40 6"641

Plaintiffs, | ORDER GRANTING PLAINTIFFS’
PARTIAL SUMMARY JUDGMENT

South Carolmd Departmenl of Consumer
Affairs,

M_De(’e ndant. ‘

fhm matter comeq before the. Court oﬁ Oc(ober 15 2013 by the mo.tlon of Pldmnffs |
a .Home Buu,fus, Inc and lhe Amencan Traveler Motor Club, Inc. (“Plamtltts”) for summary-
:Judgment pursuant to Rule 56 Of thc South (,arohm Rules of (“1v11 Procedure on the grounds thdt:
there is no ‘genu'me Lssue" o.t‘ any _mat.erlalﬂtac:t‘and that - the c_ore xssug before the- Cqurt isa
questfo'n of ldW As‘:d\i’s;éusséd:bc!’ow? the Coluftf lias Zdéle?fniﬁed"that the Plai‘niif'fé"are aént{i-tlcd &o
judgment (orA paftiél judgment) on their claims a\ﬁd éléséx'tions for deélé%ﬁtion and reliéf ds fully
staied and addréssedin their pleadingsi Thé Plaintiffs, appeared through thcir atfo‘meys; Steven‘
-W Hamm, Esq. and C Jo Anne Wessmger Hll], bsq ., and Dufu)dant dppeared through its
attmneys annyR Collins, hsq and FxttcmyD (JleOIl Esq.

The. Court has determmed thvat there is no question of fact concerning the Motion ',for
. Summary Judgrﬁent, or in the lal-ternative motion for partial summary judgment, that would
prevent the Court from ruling on the motion before the Court. The core question before the
Court requires review and application of common and statutory law to determine whether the

South Carolina Department of Consumer Affairs acted in an arbitrary or capricious magner (o

JoF RS

7z



repcalnihirty%wo year state law administrative intérpretation and declaratory ruling when there
has been no change by the General Assennbly to the nnn"erltying statutnry code‘sectiun.

In addition to the P]nint'iff.‘s; Sup_pOI‘.ﬁ.ng Mfamorandtnn presented as part of its Mntibn. the
Plaintiff provided three affidavits fb'rj cnnlsiderntiogn' bys the éouit' (1) Affidavit of Steven.
Splcge (2) Affidavit of Irvm D. “Pctc” Parl\cr and (3) Athdawt of Derial Ogburn. Ongmal
the Defendant objected to that certam pomon of \/lr Pax ker s Affidavit related to am)

'c'onversnno\ns: with thn mev,rnbers_.‘ot'the ‘Ge,neral Assembly- in paragraph; 11; nowe'yé:vr,w the

Plnintii‘fs clarifiéd that théy were not offering’ the affidévit concerning the truth of whai' the

‘ c:onfcrence thh members of the Generd] Assembly was about, but to confirm that Mr Paxker as.

the, Admmmtrator and Consumcr Advocntc for thc Dcpartmcnt had ﬁrst done his. due d;hgcnce o
- and re_s;:arch when he issued‘ the.1976 Cod_e Interpretaﬁon allowing the sale of such prodx;gts in

tn‘e bffiéesbf é;upervised lenders on Octobei 1, v19‘7'6. The”Depnrtment stated&hnb it'.did’ not

o Ob]CLt to such offermg and usc of ‘the: Afhdavxt of Mr Pnrkcr by thc Court. F ollowmg ordl -

arguments of counsel, and prior to the submlssmn 0f the proposed Order‘s by the partxes the
'I’laixltiffs submit?ed a supplementalnf,fldnwt of Derinl ngurn for cnnsideration by{the Court in
- 'fts findings. There was no objéctiqn by the Départ:neni 10 such A,ffidnvit or submission.

The Department submined on the day of ‘6‘ral’ argument its Memorandum in O[‘)posilt'ién:vas
v\}cli as an A.ffidavit of the current Code Administ‘rntor, Ms. Lybarker, concerning the proc‘édure »
followed by the Department. The Plaintiffs’ claim and argue that tnt; Departmént’s nucidén
reversal of a thirty-two year old state law statulory construction, without any nhange by the
General Assembly to the :‘;tatutory section being inltenpreted, ns an arbitrary, capricious act‘and

such action constitutes an abuse of discretion by the Department. Plaintiffs argue that the
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Department acted without any basis, justification, reason, finding, statut(fr}; change, or record
required to support the repeul of the ‘1076; Declura‘tofyv Rulino and Administfétive lnterpretatioﬁ :
over tilirty years later. Plaintitts’ claim lh’lt thc l)epammem S suddcn reversal of a thnty -two
year (‘;ld state agency construction ot a state Statute in 2008 Servcs to elnmnate the dbxhty of the -
Plaintiffs to do busmesq in the State under 1helr estabhshed and approved bu‘;mess model hy the
:'D‘epart'mcnt. ‘ N

| The Court notes that there is an éx;stmg (,onsent Ordcr of Stay to mamlam lh& status quo_
and 10 allow the - Plamtlffs to contmue to do bu@mess consistent with the 1976 Aclmxxm.tmt1vc

Intcrprctdtlon and w1th the 2005 Qtate ag,ency letter of mstructnons to the Pldmnffs in order to do

’,, . .

busmms in South C arollm and comply w1th the 50uth Carolma Consumcr Protcctlon Code In. -\
- addition, the Plamuffs argue that the Depdrtment is. usurpmg the power of the General Assembly‘,
to enact Ichslatlon by changmg .a thuty two year old stalc ﬁgency con%tructlon of a stdtute that
; the General Asqembly has taken no “lCthI] tor changc or amend ’ |
The body of the 1976 Declardtory Rulmg and Admmntratnvc Interpretahon 1ssued by Mr. -
Parker on October 1, ]976 exammcs the bdsls in law tor Interpretation, The C ourt was prowded
with no specmc mtormanon or rulings rhat'the-f)epa.rtmeqt cmms;derg:d ‘in 1s$u;ng the new"
'imerpreiz}lion on October 30, 2008; There is an iﬁcéﬁsistencyin the Department’s Af"ﬁdavit aﬁd
its $tatemexlis that the 1976 Ruling did th fol]o‘v\}.‘ Federal law — none of which is mentioned or
sta\é’d in its October 30, 2008 letter. Tﬁe P]éintiffs’ positidn for relief is furthér supported Ey the.
- Official Cox;nmems ot’qthe Federal Reserve Board rclated to, 12 C.F.R. §226.4 with regard to
“comparable cash transactions.” Official Comment to Section 226.4 of Regulati()n Z, F ederal

Reserve Board, 12 C.F.R 226.4. Charges in comparable cash transactions are excluded from the
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finance charge. In discussing examplés such excludeci items, the Federal Reserve Board
s;pet:ifig:ahy excludes. %‘c/zc:rges for a service, p()lic:y, auto club memb,ership, or »p\oiicy. Qf .
msurancc aganﬁt latent dctect% offcred to or rcquxrnd of hoth cash and credit customers tor the '
Vsa~me ppce.” Id. "(emphams added).'_ AThe- hslcd L\cht;011s include products Qold bv the{
‘Plaix‘iti.\ffs. The Federal Rcsérvc anfci’s comments mzjike clear that such chames l;ke Athe.r
PLUTIQI’ICX‘ $ home and auto ‘;ccunty plan are not I‘LQUII’Cd to be pdrt of the Fmange Chaxge n();
are thc,y requued by the lender "m a L.Oﬂdltl()n or mcxdent to the extemmn of credit.- Thus the .
- chargcs for Pctltxoner s home and- autoy sccunty pl;an were Specxhcally allowed uﬁder Federal ldw'j
in June 2 2005 when thb Department issued 1ts del’nled letter oplmon to the Plamnffs |

OVFRVIFW OF CASF

Plamnﬂ‘s first med this action in the Admxmstmtwe Law Court on Lmuary 20 ”OOC) o

“ ?lginuffs’ ﬁlmg 'f‘ollowéd the_'der\nal by»the \Sput‘ha Carolmva\ Department ofx Consumgr \Affalrsf :

. (;‘Deéér£metlt”), for thé ’De:par'trlhéﬁ‘t toneconsxder its withdrawal and decision ‘tq rescmd
'D'ecl‘argtory Ruling No.'3.202»7_608\by letter da‘tédt October 30, 2008, Declarato;s} Iihliﬁé No.
/3.2()2»:7608' h‘as been in e)ffe‘ct' sinég (jctqlber.l, 1976‘;‘ a period of time now spaiming thirﬁy%even» ,
.years. See, 1976 Deé:lara)tory Ruliﬁg’ cmé Ad;ﬂih'is-rratii»e,}nterpretation, dated (f)cf(;v\berﬂ‘l: ) 1 976‘
The Plaintiffs assert that the Départmcht ‘failed«t('). follow proper procedurés in gttemp’ting.to
Achyange a long settled stat‘utc‘)ry cohstrgction of the Code that Plaintiffs have relied upoh regarding
the 1976 Dcél%urétory Rﬁling and those lz;ter'()pin.i(”)'ns‘of the Department related to the 71976
ruling}' Plaintiffs argue that the Department'by its actions acted in an arbitrary and capricious

manner as there has been no legislative change enacted by the South Carolina Legislature
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amending to the underlying code secti(:)n, S.C. Code §37-3-202, upon which the 1976 ruling was:

based.

Plaintiffs are corporations organized in the State of Delaware, are in good standing, and

" do business in the State of South Carolina: They offer their auto security and home security .

‘plans to Consumers th’rough South Camlina’ lenders through a separate transaction authorized by

the Depdrtment and not m connectlon thh a loan tmnsactlon The consumer has tha sole and .

' mdwxdual (,hoxce to purchase or not purchdse the plan In 2004- 20()5 the Plamtltfs through its*

. rcprf,sc,ntmves met multlple txmes with and dlscusscd in detail thh OffIClalS at the Departmcnt N

. reg‘lrdmg the requxred Iawiul procedureq thal mu'%t be followed for th(, sale of us qervmes and

"programs at thc txme a supcrvmd loan was made The Deparlmem 1den£1i1t.d ‘;peufxc:‘

pmu,dure‘s to bc u%ed for the sellmg of thtlﬁq serv1ce<; and pmducts at the time ot the

~

supemsed loan Iheae procedures were outlmcd m thc Departmc.nt 5 detaxl&d mformal lettcr

msued on: June 2 2005 See Departrnenr 5 lette) dated /zme 2, 2005 to- Plamzsza The‘ Ce

Department 2005 letter also stated that “[tjhere have been a number of changes in the, law since
1987, bul 1t 15 the opmlon of the Depantment that the plans may be sold in oiﬁces of qupervxﬂ;cd

lenders if the sale comphcs with both Dcchratory Rulmg No ’7608 [dated Oc,tober 1 1976] dﬂd o

the changes in the law since that time.” The Plaintiffs have been operatmg in the State since

2005 in direct reliance with the terms and in accordance with the detailed procedures developed

by the Department and contained in the Department’s letter to Plaintiffs dated June 2, 2005:

Declaratory Ruling No. 3.202-7608 dated October 1, 1976 allows for the sale of non-

credit insurance products from the offices of supervised lenders only if certain specific

conditions are met. See, 1976 Declaratory Ruling and Administrative Interpretation, dated
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October 1, 1976. The sudden withdrawal and rescinding of this now thirty-scven year precedent, -
if applied to Plaintiffs, has the diréct effect of terminating the ability of the Plaintiffs to operatf:
.or offer their products in the State of South Carolma in accordance wnth the - csmbhqhed am
1el|ed upon ploceduxes daveloped with the Department in 2003 Id  As authonzed by the
Dedamtmy Rulmg No. 3.202- 760‘3 issued on October 1, 1976, the sudden rcversal of a long, : i

rorm f,tate law statutory cc)mtmc,tmn is dlbl[rdl”y and ehmmdtm Plaumﬂs establxshcd busme«

~ model and as well as'its state authorlty to dobusiné‘ssin \the State. In addition, Plai_ntiffs afgue-i

A‘tvhe Depariment is dsurping thé» power of the Generall Assembly l)y'.changing"av lbng térm'
construction of statute that Lhe General Aqgemi)ly lm@ not changed in the mtervemng 37 yeﬂrs
On October .>() 20()8 the Department msued a letter w1thdraw1ng and rescmdmg the .
‘1976 Declaratory Ruhng, mcludmg any 1ehted letters or ()pmlon‘s in u)nnectlon thh such
, rulingi 5(:‘8, Deferzdam ’s a’ocumerzt ’()cloben 30,'_2008.-” The J}lng 2, 2005, letter Aisisued/ 1o <~
3 ,Plamnﬂs was a rehted lctter and opxmon »' “ | |
| The ﬁrsl time that the Pla;ntlfts becéme aware of the Departrﬁex&t s cilanve of ru]mg, was -
' on November 4, 2008 The Plamuﬂs dIld rclpresentatlves of the Department mel on NovcmbuA '
20, 2()08 to discuss- thelr concerns Plcunntfq clzum the Department mmally ddvmcd that it made .
) the change in the Declaratory Ruling‘based upon chz\nges in the law,
| : On{ N()vember 21, 2()()8, thg 'Plaiimiflfsg made a formél written request for recensideratiqn V‘ . ‘
(o the Department to reconslider' its ruling dated October 30, 2008. See, Exhibit 4. The Plaintiffs
asserted that the impact of the recent ruling change by the Department was seven;e and had a
sub§tarlljal adverse .financiallimpaél to their détrim.emlwithout the opportunity for a formal’

hearing or review.
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The Department issued a letteAr denying the Plaintiffs’ request for reconside?ation dated
Decembe_; _217, 2008 und received on Decex‘nber»l& 2008, See, Plain/ifﬂ;’ letter dared [)ecer{%ber
17, 2008, | |

ihe thnﬁs timely fﬂcdl ‘m '1crtlon in’ the Admlmst;mtxvc Law Court on January 20;
2009. An Ordcr staying: Lnforccmcnt and. 1;r;plementdt;10n of the Rulmg as to Plamtlffs was.
‘cmmed into betw&en the pames on Mdmh 25, 2009 |

" The Departmem madc certam motions and related arguments conccrnmg the Pld!ntl“‘i
‘ dctl;:)n before the Administrative . Lav;' Court lﬁcludlng an érgumcnt that it rshould be malmmned‘
in the Fifth Judxcxal gilrcunt C(mrt o.f, Cg)mmon P!eés las a declaratoryjudgment action.
| On Jl;ne 5, 2012, the parties ‘Stéteci'fd‘n‘tvhe" :reci'ord‘ their égx~ee1n§ni on ‘cert‘ah‘i iséues,j«*
. in’clﬁding jurisdiéti;)rl,'starx;}ihé and sfat;tei_hof llmuatlons s0 that thé Plafintiffs‘co"ul‘d tirﬁély hlc or |
re-file their cause of action in the cmi;;g of Common Pleas for Fifth Judicial Circuit in Richland - -
) C(‘)u’nty.» Furth'err:riofe-hthe VDepartv'mé‘nt stutéd‘iﬁé;f"it<~'§v0uld not object to.,staﬁd\ihg: of '.the partiés* |
'VJUTI‘SCIICHOH of the Court, or claxm any ewcpxratxon of any statute of Ixmxtatson in Plamtlffs makmg;
their claims and chdllenge in the Comt of Common Pleaq related to the repeal by SCDCA of’
Dedamtory Rulmg No. 3.202-7608 dated October 1, 19’76 on October 31, 20()8 See,« .
Administrative Law Court Consent Ordcs dated‘J uly 31, 2012.

’fhe} Plaintiffs have been lawfullonpe.rautihg\, in »ﬂ’IC State of South Carolinar since 2005
_ basédv on the specific‘ requircments estzlﬁlisﬁcd by the Dcpaflment in its June 2, 20()5, letter
ruling. The Department adviscd Plaintiff that it has not received any complainfs about the
" products sold by the Plaintiffs. There is no dispute among the parties that Plaintiffs l;ave

~complied with all guidelines and requirements that the Department developed and addressed in
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it‘s. letter dated June 2, ZOQS. The Plaintiffs have invested substantial funds in training and
marketing programs and materials for South Carolina that address the benefits of their products.
S‘ee A/j‘xdawr of Steve Spwgel Cun:ent\l‘)}, tharé 13 a étay of any enforcemeni finalization or‘
‘ zmp emcnmuon oi the Decldmtory Rulmo No 3 202 7(308 dated Octobcr 31, 2()()8 So that thie
status quo will be mammmed. As a result», the pnor Dcclaratory Ruling No. 3.202-7608 remains .
in af{eét as specificaily% appki_ed(to t‘hé "\Plaixﬁif[s, L'Illutil such time as a final resolutiqn@f tbesé
" disputes can be established bﬁrsayfi.na‘l ruling of Courl, |
fl“he'Court concludes that the Plaintiffs are entitled to judgment in ’1heir favor ;md for thé
fglief sdught with regard to ‘t'he 1qsues ‘ofu Iavﬂ; A ’statej agenéy cannot -ufsu'rp the authontyof fhé
Genc;al- Assembly Where 'ih‘e"G‘éi‘léral'Aséem:biy_.has méde no subsequcnt change fo §37-3-/20“2'“
meded to support a new mtcrprctatlon of a statute. Ihe new code provxslons for consumer ]ozms‘ .
o were cnactcd in 1976 and became effective on September 30 1976, The Depdrtment cannot
lawfully repéal a formal' staté‘ agency‘ sta.tutory. mterpretanon of such long standmg néture‘ ‘
'anhout probative and sub%tannal evndenca Here in the case at hand the Department madc noe
- effoxt to condﬁct a .pubhc hearmg,y whmh 13 part of the Plamnffs argument and clanns agamst the
Departmem. Motor Vehicle M/}zs: Ass'n of US., Inc. v. S/ate Farm Mut. Auto. Inc. Co. 463 U,S,‘ |
29, 103 S:Ct. 2856, 77 L.ed. 2d 443 (1983) ( An agency Lh'mgmg its course by rcscmdmg a long ’
standing rule and constructxon ot ldW is obl:ged to Supply a reasoned analysis for the change
beyond that which may be requijred when an agency does not act in the first instan_ce).
ARGUMENT
A reviewing Court,ﬁxa}' reverse or modi’fy a df':CiS‘iOIl of an agency if the findings,

inferences, conclusions or decisions of that agency are “clearly erroneous in view of the reliable,
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probative and.‘substan’tial evidence on thc whole record,” or “arbitrary or capric?ogs or
“characierized by abuse of cliﬁcretioﬁ or.clearly unw4ar‘ramed éxercise.of ‘discretion 7 S.C C‘ede :
Ann.§1-23- 380(5)(@) (f) (Supp 2003) M( Lraw V. Marv Black H()sp, 350 S C. 229, 565 S. E 2d.
Zb() (20()2), Waters v. South (;amlma Land Re Comervataon C omm n, 321 S.C. 219 467

SEZd ‘)13 (‘1996) see, also theredg(ﬂ Vi M()mantu C() 349 SC’ 451, '562 S E.2d ()7’9,‘

. (Ct App ?00’7) (statmg court may’ not subbtltute 1ts Judgment for that of agency as. to welght of,;\; .

evxdence on questmns of fact anlgss—agsncyg fmdmgs, are clearly erroneous in view ()f rehable,
pmbaiive, and substantial evidence on whole record).
- Under Section 1;23—380(5)" Lhe‘Co'urt" can fc\/éisé or ino’disz the decision of the agcncy if.; L

sub%tdnnal rnghte of the aggneved party have been preyudlccd because the” admmlstratwc
. fmdmos mfelences conclusmns or decmons are:
(a) in v1olat10n of c()nsutulxonal or stamtory prov;smns
{(b) in excess of the statutory authority of the dgency,
(c) made upon unlawful procedure

(d) affected by other error:of law;*

(¢) clearly erroneous in view of the relmble probdtlve and substantml
* evidence on the whole record; or

() arbitrary or capricious or chamctcrlzcd by abu%e of dlscrctlon or clcarly
unw*lrmntcd exercise of chscu:tlon :

"~ S.C. Code Ann. §1-23-380(5).-- In thé;, fnﬂﬁer bevfbre'lhe:C’ourt, thé Petitioners contend ,t‘hﬂath ihe:
' Departmcnt-has failed to Comply withﬁandv has vxoldted ’thc'APA.'

" The Court has not idenfified any enéctnﬁents by the General Assembly that 'ame'nd '
Section 37-3-202 of the Séhth Carolina Code aftc; the Department issued its opinion letler to the
Plaintiffs dated June 2, 2005. The Depar'tmén't 'aainits that there have been né statutory changes

by the General Assembly to S.C. Code Section 37-3-202 on or after the issuance of its June 2,
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- 2005 letter to the Plaintiffs. See, paragraph 21 of the Complaint rmd paragrapk 14 of the
Answer That Juné 2, 2005 letter o Plaimiffs prov‘ided a detaileu and extensive procedure for
“Plaintiffs to use in order to provrdc and lawfully sell their products/planb in accordancc wuh state
Vla‘w Suddcnly, thc Plamuff‘; d%%tlt that the Dcpartmnnt urbmanly decided to change a theu~
: ,e'xisting thirty-two year precod}ent an(\l;ruh‘ng without any undcrlyrng formal change in the law. '
?',I“he [;)epa,rt‘men.t admits that thére ‘w‘us no uridorlying ot"ficixzrl change in the supporting statute or -
”aw See, pamgraph 14 of the Departmént s Amwe; | - N
o The 1976 Dedaratory Rulmg, the’ wry first uuurorctatlon 1ssuu:l by the Department after
- vthc Qeneral Asscmbiy enacted Chapter oi Tntlc 37 was an othcml stale’ agcncy mterprucmon -
;thfn a %upcwrsed lender may sell producm/plans to thc consumer consistent wrth the products and

plans currcmlv offered by the Pldmtrﬂs and sold through supervrsed lcnders to the consumer.

See, Affzdawt of Irvin D. Parker ﬂ5 regardmg the 1 976 [nterpret(mon Mr. P'lrker Llearly' o

wrthm the four COIners of the 1976 Dccldratory Rulmg dated October 1,7 1976 provrdes and sets f-
- forth the legal basis dnd mtronalc [or the 1976 Declaratory Rulmg whlch allows the Lonunued -
: practice for quperviged lenders to scll product‘;/plans; otherwrse, the General Assembly wouldr ‘
have spccmcally prohrbrted the sellmg of such rtems in Sectlon 37- -3- 512 The 1976 Dechratory 2
Ru]mg 1tsclf spccrfrcdlly states:

“It seems equally clear that there was no intent to prohibit outright, ‘the sale of -
non-credit insurance by supervised lenders. Prior' to the adoption of the Code the
sale of such insurance by licensed lenders in this State was a common practice.
Had the legislature intended to abolish such business it would likely have so
provided in Section 3.512 which was an amendment to the Uniform version of the
Code to prohibit such lenders from selling “goods.”

See, 1976 Declaratory Ruling No. 3.202-7608.
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It is also fundamental that the Cogrt may take Judicial notice that the 1976 Declaratory Ruling.
was issued by Administrator Irvin D. Péll'kér. .Sece, Affidavit of Irvin “Pete” Parker. Mr. Parrker
©was 'thé first ;Departn‘xent Consunm:n Prb';cclic{n Code Administrator. Just as important, he was
assigned by thé Atlorney G'cnem.lv to wcﬁrk‘ with the- ch‘leralr Assembly when .thei Co.nsi;mcf’:
‘Protec;tibn Code was first enacted .tolf-nclude Section 37.-3-202 and to create the Department of |
i Consumer Affmrs Sm(.e that. tlmﬂe perzlkod the, Depdrtment' formdl]y bldted to the- P}amuffs that.
T i3 Lhu opmmn of ‘the lDepglrémcnt that lhc, plans may be sold in th&. othccs of" bLlle\;l‘%t.Li
lenders if the sale COmp[lCS with both Dcchmtory Rulmg No. 7608 'md the channes in the law
since that time.” “ ~See, Depar(ment s Letter to Plazntz//v dared June 2, 7003 The Departmenf
hds conceaed in its’ Amwer that therc havc been no amendmunts to the Code by the Gemrdl'
- Assembly th'xt‘mandate any changes to the long standmg ofﬁcml state mterpretatmn of thc Code
Smce 1976 although there may have bcen changes in thc hw between 1987 and 200
the Departmtm clearly statcd in its Jum, 2 2005 lctter to the Plamtxffs that ‘it was the ]dW thdt'

: Plamtlffs pmducts and plans mav be sold in the ofﬁces of Supervmed lenders in "muth

Carolma under state law. See Deparrmem s Leller o Plamtzfjfs dated June 2 2005 (emphdSlS '

'On page 3 of the June 2, 2005 letter (See, Depariment's Letter to Plaintiffs dated June 2, 2005),
the Department describes the “changes in the law” since 1987. None of these changes are
_amendments to the S.C. Code Section 37-3-202 or 37-3-512, but reference the enactment of'
other acts related to the licensure or regulation of a specific product. - :

“As Mr. Porter indicated; the Motor Club Services Act, S.C. Code Ann. §§39-61-
10 et. seq., has become law and governs the sale of motor club services in South
Carolina. A law governing service contracts, S.C. Code §§38-78-10 et. seq., and
requiring registration and regulation of the sale of service contracts, was passed in
2000. Finally, a new law governing discount drug cards, S.C. Code Ann. 37-17-
10, has passed and was transferred to this Department in 2001.” Exhibit C of
Complaint, Department Letter dated Junc 2, 2005, pp 3-4. See, Depariment's
Letter to Plaintiffs dated June 2, 2005.
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zxddcd). Moreover, such practice is clearly ‘consis‘tcnt with Federal law. There is nothing
provided by the Department té address or explain» what ac:tually changed in the underlying law
supporting the 1976 Dcclamtory Rulmg 1hough 2008 (x ., when there has been no dmm,e‘; or
. enactments by the Geneldl Assembly) to suddcnly prohlblt the practlce and salc of the Plamtxffs |

A producte and plan. There is nothmg at thc I*cder'\l level to prcvcnt the sﬂc of Plamufts plam orr“

' produus by the lcndc,r In fact ‘%ectlon 226. 4 of Regulatmn Z(12CF.R 226.4) pmv1de<; that the -

“finance charge” mcludes any charge or m;m ])clld by thc borrower directly or mdlrc,ctly to li
creditor which is a condmon of the cxtenswn ot credit. ‘It does not mcludc any char gc of atype.
payab]e ina compzirable cash transaciibn’.’ 17 C. F R 224(3) T he sale of the plans and pmductb
of the Plamuffs are NOT in conm.(,txon wuh the loan or requxred for purch'xsc m\ order the
coxjsumer to secure the loan. 'Ihus,, the lent?tfs products and plans are lawfully al‘lowéd to be

| séld in 'the l'ender’s office :uhder federal law. 7 R | |
 An agency chdngmg >1ts’ course by rcsundmg a long standmg rule dnd comtrn@xon ot law}
s ()bllgcd to supply a rcasoned analy51s for the change beyond that which may be reqmred when
an agency does not act in the first mstance Moror Vehule Mfrs Ass’'nof US., Inc. v. State Farm
Mut. Auto. Itzc. (;0 463 U S. 29, 103 SCt 285(), 77 Lcd 2d 443 (1983) An dvency acts
arbitrarily and caprxmouc.ly where it retroautwuly change% a longstandmg policy w1th no basis in
., the administrative record for such agency action. Only if an agency explains its rationale for .
retroactively changing its prior practice can a'\revie‘wing court determine w}'letht.ar that dccisior-l is;
a product of rational analysis. Yukima Valley Cablevision, Inc. v. F.C.C., 794 F.2d 7377‘(D.,C,.'
“Cir. 1986). However, an agéncy's adoption of a new s{zxndard is’not arbitrary, capricious, or an

abuse of discretion if the change merely refines an existing procedural standard and no affected
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party had detrimentally relied on the old test. Natzfomzl Whistleblower Center v. Nuclear

chulamw Com 'n, 208 F.3d 256 (D . Cir. 20()()) The Comt concludes and finds that Plamu[fs» .

lhwc detrlmemally relied on the 1976 ofhcxal Qtatc 1nu,rp1ctdt10n 0[ the law and the ZOOS letter

. mucd to the. Plamuffs on June 2, 2003 m takmg stepq to commence domg busmess in South /

Carolina.

Hére {hei'e IS né que;stibxl that thé ‘Plaintiff's have réliea ubon the prior ruling t'hvro‘ugh'the‘ ‘ k
v_ﬁqc 'md applxmtlon of the detanled proc,eduru. speuflc,ally oullmcd by the Departmem m the ; 4
X L)e,partmmt s letter to Pl'untxffs in 2005 T he Department never raised any ‘ﬁsues or campiamm

with the Plamtxffs See, Ajfzc!awt ofSteven .szegel It is well settléd in South Camlma Iaw that -

an duency acta, arhxtmry 1t 1t 15 w1th0ut a ratmnal bdsm, is bdsed alonb on ones wnll dﬂd not-

s

upon any coursc of reasoning and c:xerc:me of ]udgment is madez at pleasure without adcquat\;'

s detcrmmmg prmup!eq or is g,ovcmud by no flxcd rules of smndards K Deese V. State Bd of

‘:Demtzstry, 286 S C 182, 184 -85, 332 S E 2d 339 341 (Ct App 1985); Conver?e Power Corpr

v. South Carolina Dept af Health and bnwronme’nr Control 350 f) C 39 564 b E 2d 341 (Ct.

app .»_()02) It also well settled that 4 statc agcncy cannol clmg to a claim of regulatory agency
dxscxetxon WIthout estabhshmg any ewdennaly basxs for its dLClSlOl‘l H(zmm v S C. Public

Service Commissian, 295 S.C. 429, 368 S.E.Zd 911 (1988); Brovwz V. Jolmson, 276 S.C. 68, 275

S.E.2d 876 (1981) (Discretion cannot be exercised without a factual basis); Parker v. S.C. Public

. Service Commission, 280 S.C. 310, 313 S.E.2d 290 (1984). The action by the Department to :

arbitrarily revoke an over thirty year old official state law interpretation is an arbitrary and
capricious action by a state agency that cannot be rescued by the Department claiming

“regulatory discretion.”
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The Court has concluded that >the Plaintiffs gstablished practices and products are
éoxnpliant with Federal law and érqcedure. Federal Regulation Z, 12 C.FR §226 ("“Regulation
'-.Z”), allows the sale of voluntary non-credit and anciﬂary préducts by }?laintiffs (1) ii‘mt‘arc ‘rxdt
" .in connection with the. lo'm or (2) which are mcndcntdl o the. loan. Préducts are lldeenjcdf
V' “mcndemal to the loan or “not in connecnon with the lo em'when:
('I)‘ the lc)an\ is not reqmred in order fm the consumer to purch‘me the product |
(2  the beneﬁts are n()t tled to the term of the loan )
(3)  the benefits are recewed_ only by, the consgrnq and not the lender;
# : if not * paid:’:’by msh or v'(‘)l"l("}dit‘ Cafd,l any‘ check used to px‘irchaseg the‘
product/cmerage I made out dlrectly to the borrowc; ‘ |
' (Sj - the produc.t/covera&,c is not rc,qulrcd by the lcndcr as a condmon of grautmg thL'C
extension of qrccht wbmh 1s'c.learly dxsclosed in wrmng to the consumer by the
lend'er; | |
(6) tﬁe‘priée of ihe prvc):(‘iu“c.t/c‘()ye‘rage,ivé discloéed in v;/rit.i‘ngto consumer; énd:
(7) - the consumer ackx1oWledges in wr‘iti‘n'g ﬂu;i'r request for the product/éovéraée after
rc@xvmé the;se dxséloqureq o '
"The text of 1976 Declamtory Rulmg datcd October 1, 1976 issued by Admxmstmtor
Pf;rker remains today (and _in 2(f)()5, 2006', 2007, VZOO& and thereafter) consistent with the current

provisions of Regulation Z and TILA so that a lender is allowed to authorize a consumer to

purchase products/services not in connection with the loan or as a condition for the extension
of credit. Regulation Z specifically excludes from the finance charge premiums for voluntary

credit life, accident, health or loss-of-income insurance, voluntary credit property insurance, and -
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voluntary debt cancellation fees prbvided ccftalin disclosures arc made to the consumer
evidencing that the sale of such insurance sérvice is voluntary. 12 C.F.R 226.4(d).

The Official Commem to -S.C.'COde §3-7-3‘«'1()9; whichj sets forih the Statutory'dcfinition
for “loan ﬁnancévchargo discusses thc absmc',c of a dctmmon of the term ° mtmest” in the S(,
Consumer Protection Code. It notes that thg deﬁniti&; of “ﬁnancc charge™ in Scction 37—3«'1()9»
| is mu'ghiy equivalent to the temnf‘i'nt{eré:s(t‘”& and .how the téfm ;‘interest"" wili be used in u%ury

statutes. Cr)mment 1.to ‘?C Code Sectian~3‘7-3'-109;' Sbu’tk Thé South Carolirza Consumer

Protection Code: Tuct with Comments, (4"’ bcl ) p.190. The Official Comment from the 1968

- "lext of the U3C states thal thg d;,hnmon of a loan tmance charge is an all- mcluswc one, and‘
that every charge for the loan, exa,pt t}zose cha; ges speufzcally excluded frwﬁ zhzs sr)ctzon must
bc included in the ualculatnon of the loan ﬁndncc Lhcnge for the lom in queshon T d. (emp/mus‘ ,

| aclded).. ,Befc_)re‘ the Court g:an detc«rr‘nineﬁ /yv‘hz;t the foicial‘Commem is trying to :f:xplain, 11 must
refer to the écgua} 'wor\ding‘ and,.lzin\gLiag’;‘e iof the svtz'itl;‘te' (§37-3-109) wﬁicﬁ' has not béeﬁ aménded

or modified by the General Assembly since .198‘8. Section 37—3—109(1)(5)%provides that:

(1) "Loan finance charge" means the sum of -

(a) all charges payable directly or indirectly by the debtor and
imposed directly or indirectly by the lender as an incident to the
extension of credit, including any of the following types- of
charges which are applicable: interest or any amount payable under
a point, discount or -other system of charges, however
denominated, premium or other charge for any guarantee or

? Subsection (1)(b) of the Section 37-3-109 excludes fees paid the registered mortgage loan brokers and

the charges for investigating the credit worthiness of the debtor.” Subsection (2) of Section 37-3-109 " -

excludes the discount in the satisfaction of the debt purchased by the lender from the finance charge.
Neither section particularly applies in this matter.
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insurance protecting the lender against the debtor's default or other
credit loss; and, except as otherwise provided in this section;-

S.C. Codé Ann. §3 7~3~1.09( ) )((z) (emphasis add'ed)‘
Similarly, the definition of finance cﬁéréc found in’ Regulation Z and Section - 373109
specifically excludes any cllax‘gés 'p;lyz.lblevb}./ lﬁe cdnsuxﬁér »w‘hich are NOT in coﬁnection &%«ith
the loan or which are NOT a conditi.on‘ for the cxlension ,of‘cjredit. S.C. Code Ann. §;9%-~3-
109(1 Ma). Thus, by iedexal i(i\v the cost of the I’lmntxff‘; plans and produgts cannot be mdud ed
in lhu loan finance charge. Howevcr in the case at hand it is the Department that is seeking t0>A
have suc,h COosts mcludcd as part of thc txmnce charge by its new state 1dw mterprctanon T hxs V
new statutéry con%truatlon creates a s:gmﬁmnt prohlem for the Plamnffs and the bu%mess model" -
it employcd to do business in South Carolmd See, A fﬁdavzt of Steve szegel
Nothmo from the Depdrtment explamq or %how% how the 1976 Declaratory Rulmg, WhICh'. ,
existed for more than thnty -two years (1976 - 2008) md whxch is actua]ly contmumg in effeu in
2()13 s()iely due to the Order of ‘Smy, is now qomehow tmmformed into a prOVISlOn of law' that 1$
suddenly inconsistent with.the Federal law, state law and the purpose of Tltle 37. This mr
especially. true since the law and undmputcd facts show that the 1976 Declaratory Rulmg 18
conqmcnt with Federal law (Reguldtmn Z and TILA) and is consistent with the Title 37
(Consumer Protection Code) as there; had undisputedly been no underlymg change in the
Sta{ulory language of the Section 37-3-202_) by th(; General Assembly. The Departrﬁent does not
show or state how its authorily in Secfion 37-6-506(2) has been triggered to require it to repeal
the 1976 Declaratory Ruling when the 1976 Declaratory Rule complies with existing Federal law

and state law. The Department failed in its own duties to comply with the provisions of SC
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Consumer Protection Code that require the Departrent to promote uniform application of laws

among the other U3C stzites, S.C. Code Ann. §3‘7—1-102(2)(‘g)3, and:

(3) To keep the Administrator's rules in harmony with the Federal
Consumer Credit Protection Act and the regulations prescribed from
time to time pursuant to that Act by the Board of Governors of the
Federal Reserve System and with the rules of administrators in other
jurisdictions which enact the Uniform Consumer Credit Code. The
Administrator, so far as is. consnstmt with the purposes, pohcxe's and
‘provisions of this title, shall..

(a) Before. ddoptlng,, dmendmg, and rcpealmg rules, advise and
consult with administrators in other jurisdictions which enact the Umtorm
Consumer Credit Code; and _ :

(b) In adoptmg,_amending,and repealing rules, take‘ ‘inm
conmdbmllon . .

(1) The ruguldtmns S0 pre%nbcd by the Board of Govcmors
of lhe Federal Reserve System; and

© (ii) The rules of administrators in other Jumdlctlons whxch :
enac.t the Umiorm Consumcr Credit Code '

"SECTION 37-1-102. Purposcs rules of Lonslmulon

(1) This title shall bc llbcmlly construed ‘md applied to promote its undulymg purposcs and
policies.

(2) The undulym&, purposes and policies of this title are:.

&) To slmphfy, clarify and modernize the law governing retail installment sales, Consumu credit
and usury; .
(b) To prov;de rate ceilings to assure an adcquate supply of credit (o consumers;

(c) To further consumer understanding of the lerms of credit transactions and to foster
competition among suppliers of consumer credit so that consumers may obtain credit at reasonable cost;

(d) To protect consumer buyers, lessces, and borrowers against unfair practices by some suppliers
of consumer credit, having due regard for the interests of lcgitimate and scrupulous creditors; ‘ _

{e) To permit and encourage the dcvclopmcnl of fair and economically sound consumer credit
practices;

() To conform the regulation of consumer credit transactions to the policies of the F ederal
Consumer Credit Protection Act; and

(g) To make uniform the law, including administrative rules, among the various jurisdictions.

(3) A reference to a requirement imposed by this title includes reference 1o a related rule of the
administrator adopted pursuant to this title.
S.C. Code Ann. §37-1-102 (emphasis added).
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: - J
S.C. Code Ann. §37-6-104(3) ( emphasis added)

“l“he"repeal and rescinding of the 1976 Declaratory Ruling does not “harmonize™ or-
l‘fma‘];_e uniform” the Uniform Comm'orcia_l Credit Code or with the Federal Consumer ijedit
f’rotcotion Act (i.e., TILA; Regula‘t‘ion» Z c,tc) It is inconsistent wito such laws, zlod in conﬂict '
'Wlth tho §peuf1c requtrements of the SCCPC Thus, .Quoh octlon by the Depdrtmem on or about

Ouober 30, 2008 to rcpcal the 1976 Du,larutory Ruhng establishes th“zt the Dcpxrtmcm acte.d
erronuously, inan drbltrary or capricious’ mannc,r dbusuj its dlscretlon

In the.case at hand, the Plaintiffs re]y also on an examination of Regulation Z of the
Federal Truth in Lending Aot. Regulah(m Z speuhcally excludeq from the Truth- xo Lcndmo
~ disclosed Finance (‘hqrgc prcmlumq for voluntar} credlt lite, acudent health or loss- of—nxncoloo
inéurance voluntary credit property msurzmce, and voluntafy debt cancellation fees provxded'
-~ certain disclosures are mado to thf, consumcr evxdancmg that the sale of such m‘;uraooe service
| i, in fact, \"olumary 12. C}:* R 276 4(d) “The Departmem does not a ﬁrgue that the %ale of-.
Plamuffs produ&,ts and scrvu:cs are xequed to be purchased by a consumer borrower in order to |
secure a loan. Theoe types of ophonal or voluntary insurance products benefxt [ht: consumer by
protecting against certain losses and_such p(roducts' are ciearly sold as an mcxdent to thev
extension of credit.” | | |

As. provided in Sections 37-1-102 and 37-1-302, the policies of the South ’Carolvina:
Department of Consumer Affairs must follow and conforfn to the policies‘of the Federal .
Consumer Protection Act which is defined in Section 37-1-302 as thc Federal Truth in Lending
Act (TILA), 15 US.C. §§ 1601{1667(6), Regulation Z, 12 C.F.R §226, Aand other rela_teo

regulations. The Federal Truth in Lending Act was enacted by Congress in 1968 and the Federal
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Reserve followed by implementing regulations later in 1969, In fact, three years prior to vfhc
issuance of the..underlying 1976 Declaratory Ru]mg NO. 3.202-7608, the U’nited States Supremé
Court held that both TILA and Regilléliién Z -were constitutional in Mourning v. rFan%it’y
Publication.?v;S'ervice, Anc., 411 U.S.' 356, 938Ct 1652, 36 L.:Ed.2d 318 (1973). Both TILP; zmd
Rtgulcmon Z restrict or limit as a matter of 1edeml law certain additional charges by including
any chdrge payable directly or mdxrbuly by the consumer in u)nnectxon wxlh the loan as part of
the fmance charge. 12 C.F.R. §2264 Thc Admmlstrator of the Departmcm is required (o -
co;lform such policies Wlth Regulatmn Z foxj t\he purpose of a uniform apphcatmn of the law.
S.C.. Code §37-1..1‘02(2‘)(f)1,& (g);',‘frhejle.xt ‘and_ho!ding in 1976 Dgclarmory ang dated
October 1, 1976 remain consistent with the pro?isionls of Regulation Z and TILA‘SO that a lender
is allowed to authorize a édnsumer to purcﬁase ‘b'r\(l.)dlicts/services that are not in connection with
the loan or as a condition for thegxtc'nsionrol_‘? credit. As a result of épplicable ft.adcrall'iaw, such a
. pufchase .by' a consumer »&o&ld not m‘ak'thh’é ‘pu'r‘cﬁase' c;)st- be an (“addvitioynal 'ché;ge’; required to;
- be included in the dlsclo;ed Finance Charge and disclosed in the APR. See also, Fannmg V.
Fritz;s };’ontiac-Cadillac-BuiCk,” Inc. 322 S.C. 3‘)9 472 S.E.2d 242 (1996) (thc Court exammed
the distinction beiwgen the portion of an au_lompb;le purchase transaction where the cash pnce is
negotiated versus the portion of thé transaction which relates to the extension of credit regarding
a charge to the ccmsumc;f of a dis:closed.closing fenc;-.‘ Sincc the closing fée was qharged to all of
the dealer’s customers as partr of the price aﬁd the amount of the fee ;lisclosed fo the consumer
prior to the execution of the transaction docpments, the fee was not an “impermissible”
“additional charge Vprohvibited by rthe SCCPC) or >ret;uircd_10 be included in the FinanceACharge as

now demanded by the Department.

Page 19 of 24



'i‘hc Court concludes that the action by the Department to repeal the longstanding 1976
Deciaratory ﬁuling, 19 “clearly erroneéus- in- view of the reliable, probative énd substantial
evidence” wi(hout. s‘h‘owingv a éore iggislatiye .che‘mge >and legislative in;ént. The :1976
.Dﬁ‘:claratory liuling ;:xplored existing .larw‘ zmd bpined ilS'lc:ggll baéi's for the Ruling and its related
requirement that the séle was “not in connccﬁoh” V;Jith the ioah: Moreover, this uncqmrbvverte-dl
evidence demonstrates tl)&t thc‘zg:ti()g taken‘w‘l‘)‘y the Depafttueni to suddenly repeal and rejszcind an
éfficial Ruling that had- stood siqcé 11'976.Wit'l10ut any illldérlying‘change~ in.underlying core
statute is “arbitrary or capricious or characterized by abuse of diséretion or clearly mearrantéd
exercise of discretion.” S.C. Code Ann. §1 -2-‘3-380'(5')@)',' (f) (Supp.2003).” For these réasons,‘[
grant partial Summary Judgme'nt in 't:ay‘qr,'of the lPlaintiffs/ on the issues of law and filid:Lhat the
bcpaftment failed in its duty and. resbogsibility ,w’hen attempting o rescind this thi‘rtyf)lﬁs year.
construction of law existing Sjnce choﬁejr 1, 19,76 Wilhout ﬁroviding a reasoned zinal'ysi's for the -
change beyond that thich mgy bc'reqxii‘r‘éd‘iwh\cn;Departmeﬂf did not prcvioﬁsly have such loég— . '-
stangiing c)fficiél state imerprcta_tioﬁ’. l llfurthlef‘ fin:d' that the 197() De.c]laraﬁory Ruling én.d
Administrative Interpretation sl{all c‘ontinAué to exisi "and is not vre)p'ealed by the Depértrﬁent’s»
action of issuing the October 30,'2'0081’311(1 that such October 30, 2008 letter is witho’qt proper
basis, procedure and without force of law. |
With regard to the allegati'on.;b'y the Plainfiffs ‘concérning a dgnied right to'uqtice-or
pioper notice to effectively participzﬁe of properly object to any change by the Departmém to
withdraw or rescind this 1976 Declaratory Ruling, 1 find that Surﬁmary Judgment cannot be
granted concerning notice as it is a contested questibh of fact. See, Affidavit of Steven Spiegel;

Complaint. The Plaintiffs claim they did not have proper notice to alert them that the
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Department was considering the possibility of a. withdrawing or rescinding its 1ong standing
1976 Declaratory Ruling that Plaintiffs expr‘e.ss‘l‘y ;elied upon to do business in South Carclri.na,
See, Exhibit 7. In making tﬁé withdrawal (n ;'escissiC)x), the Department issued ju .lctvtcrr dated
'October 30, 2008-3;1(1 does not pro‘viq‘e iiny‘.feclofd or notice of hearing for such action. See,
.Pl’aim.-szs letter dated November 21, 2008' to Dépqrtment; and Two Aﬁidiwits of Steve ;S’piegel. :
Therefore, on the issyuc of notice t,é th‘evﬁPlaihtiff or adequacy of notiég 1 camlot,find surﬁmary

judgment for the Plaintiffs and deny their motion on that issue alone.

- CONCLUSION AND FINDINGS.
'I“herefpré, I ‘find_ fhat the Pl’aﬁniffs liéVé shown that as a matter of law the Department has
'actc-;d beyond its lawful powers,"dut'ié/s: and aliiuséd;its discrét}on in violation of lhc APA, N
fﬁrther ﬁnd that: o |

(1) The Plaintiffs are entitled: ;6,;judérﬁé:nt’» m their favor and for the relief sbughi with
regard (o the iésues of law. . |

2)A stz.lkte agency cannot qurp the authoniiiy of the General Assembly where the General

| Assembly has made ‘no ~Slu‘bsequei;t qﬁahgé to §37-3-202.

(3) The Department c;‘mnot lawfully rgpeal a formal statutory interpretatign of such long
standing nature without probative and substantial evidence that there is an underlying,
statutory basis for such chahge and repeal. |

(4) The Department did not follow South Carolina law when seeking to repeal the 1976
Declaratory Ruling and dfd 50 Vwit'hiout holding a hearing, establislﬁng a record L)T.

presenting relevant cvidence and legal basis for such change.
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(5) It is undisputed that there has been no Qndcrlying statutory code change in the
- relevant law by the General Assembly ivn Section 37-3-2()2,' which is the basis for thé
1976 Declaratory Ruling. |

(6)A It is found the 1976‘Dcclaratory‘R’uling is coxjsisfent with the provisions of the South
Carolirna'C()de_ of Laws and 'Title 37, including any related or applications. rules crv‘r
rcgulaiions; , |

(7) 1t is found the 1[976 Declar‘atér:y" Ruli'ng ~is 'Vcon‘sistent with ”the provisions 0f Féiieral’
law including b'ut not limité_d the findings and iﬁterp%étations by the Fedefa} Reser\;e
in Regulafi(?ll Z, ARe‘gulajtio_n Zand U’le‘FQd.él'le Trult; in Lending Act (TILA). '

('8) The Department’s actibhs'ser‘?ed'to ﬁéu‘rp aﬁd undermine the power of the(‘:ene'rz;l
Aésembly solely tQ‘e{ié;;ct légiéiation ‘when the Depamﬁedt revoked and s;epezgléd a-;' .
long stalldirxé_admini_stfative la\x\('.interp‘r'eta'tion‘ ofa étz{tute that the Gcnctélv.ASscnlbly
has . not takeﬁ_, aﬁy action to qhalleﬁge or cﬁahgc this long s;aﬁding state law
admirnistra‘tive interbyefﬁtioﬁ. : | | | “

(9 The‘1976 Deuclarfat‘_oryl’ Rulirig datéd _October:l} 1976 is consistent with rthe @Tindfngs,
and interpretations by- the Féderal Reserve in”Re)gulation -Z per S.ectiqn:‘i‘v%l—l()z,
wh‘ich fequireé the Department to harmonize with the pro;fisions of Reguﬁdtiog Z"and
that was ziccomﬁliéhed with thc eXisgehce of tvhe, 1976 Declaratory Ruling.f

(10)  The 1976 Declaratory Ruling provides that the sale of services or products is
allowed if “not in cormection,wi_th the loaﬁ” and that such voluntary nén-credit and
ancillary products are considered “incidental to the loan” because the 'salé-of the

product is not conditioned upon the extension of credit, the benefits are not tied to the
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loan, the benetits from the products are received by the borrower only, and a scparate
check used to purchase the product is made to .the borrower. If the Deéartme_m seeks

to take-such action to rcpéal and rci(éke the 1976 D‘eclarz{téry\Ruling, then .the
‘I".)cpartment must develop a reqofd of relevant evidence and law priof lo‘ ‘issﬁing any
decision and ruling related to the withdrawal, repeal and rescinding of a mbre than
thirty (30) year old,llong stzzﬁdjng, administrative ‘Iaw de;larzltory ruling on state vl:;aw

. and its related letters and opinions.

(11)  The Plaintiffs 'are emitvl'e'.d to the (.elielf demanded herein in their Complﬁint for
d‘eclaratéry judgment (except for the issue of«n;)tice), and toAre‘quir.ei the Deparmﬁent .10‘
follow proper procgdm'e under' ;he law of South Carolina for rescinding a lbng

standing administrative interpretation.

-(12)  The Plainiffs are entitled to the ongoing Order of Stay and the Order staying the -

" enforcement shall continue in effect, as well as cn_tided any additional or other relief
as the Court deems just and proper, including the consideration of attorney’s fees and
COStS.

For the reasons stated herein, [ grant partial Summary Judgment in favor of the Plaintiffs

on the issues of law and find that the Department: failed in its duty and responsibility to make
uniform the law when attempting to re,sciﬁd a long standing rule and construction of lzlw ekistihg,
since October ’i, 1976 without providing a reasoned analysis for the change beyond that v;/hich‘
may be required Wh¢11 Department did not previously have such long-standing interpretation. I

further find that the 1976 Declaratory Ruling and Administrative Interpretation shall continue (o’
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exist and is ﬁot repealed by the I‘)epanment’»s action of issuing the October 30, 2008 and that
L sucﬁ October 30, 2008 letter is Q{ithout Apfoper‘basis, procedure and without any force of law.-

[ t‘ind that Smmpary Judgmexﬁ cannot 'be granted for the Plaintiffs concerning the issue of
notice as it is a [actual onct that must be ’detcmiiﬁéd and therefore, I ‘firllcl for thé Defendant on ..
that issue alone.

‘The Court will éhtertaiﬁ_and hear,'any, other petition or f@quést f'or additional .or other |
relief by the Plaintiffs, includiﬁg étt’ox‘;1¢y"$ :f‘ees' and costs.

AND IT IS SO ORDERED.

’ DeAndrea G. Benjamin™ -
Judge :
Circuit Court, Fifth Judicial Circuit

April lﬁ -, 2014, |
Columbia, South Carolina ~
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This order [X] ends [[] does not end the case. _ ‘ e o . A
Additional Information for the Clerk: ~The Defendant’s motion to reconsider pursuant to Rule 59(e), SCRCP is granted in part
e and denied inpart. As to the first seven grounds raised in the Defendant’s Moétion to
Alter or Amend the Judgment, the Defendant’s motion-to alter or amend the judgment is
DENIED. As to the seventh ground raised in the Defendant’s Motion to Alter or Amend
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i Consequently, Plaintiffs will bear the cost for their own attorney’s fees. ‘
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The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules-of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title abstractors and researchers

should refer to the official court order for judgment details.
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