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STATE OF $SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO.: 2014-CP-08-1840
BP AMOCQO CHEMICAL COMPANY, )
)
Plaintiff, )
) ORDER
)
vS. )
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THI3 MATTER CAME BEFORE THE COURT on the Motions to Dismiss filed by
Defendants Cainhoy Land & Timber, LLC, and Southern Timber, LLC, (hercinafter referred to;
as “these Defendants”) pursuant to South Carolina Rules of Civil Procedure 8(a) and 12(b)(6).

This jis an action challenging the enactment of ordinances re-zoning properties belorniging

to the tjhr/ce landowner Defendants, Tract 7, LLC, Cainhoy Land & Timber, LLC, and Southbern;
Timber, LLC. These properties, totaling some nine thousand acres, comprise “Cainﬁbyg.
Plantation,” b Planned Unit Development (PUD) located within the City of Charleston. Two of
the landowneér Defendants, Cainhoy Land & Timber, LLC, and Southern Tfmber, LLC, move to

dismiss the [claims in the Complaint relating to them because their propertics do not adjoin

Plaintiff’s property, and thus, these Defendants alicge that Plaintiff BP does not have standing to

challenge the re-zoning. _ ' '
In addition, these Defendants assert that the action against them is untimely because this

suit was filed more than sixty days after their re-zoning ordinances were enacted.

J
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"For the reasons set forth below, these Defendaﬁts’ Motions to Dismiss are GRANTED.
| FACTUAL BACKGROUND

On August 15, 2014, BP Amoco Chemical Company (herei'nafter referred to as “Plaintiff
- BP”) filed t]éle instant actioﬂ asserting the follohwing four caﬁses of ‘aétion against-the City of
Charleston; Tract 7, LILC; Camhoy Land & Timber, LLC; and ‘Southern Timber, LLC
(hereinafter :collectwely referred to as Defcndd.nls") (1) declaratory judgment that City

Ordinances ?2014-25, 2014-26, 2014-82 violate the South Carolina Local Government

’ Comprehens}ive Planning Enabling Act of 1994; (2) declaratory judg‘ment that City Ordinances
2014925-, 20 14-26, and 2014-82 violate City »Ordi.nzm»ce § 54-255; (3) deélaratory judgment that

- City Ordim;nces 2014-25, 2014-26, and 2014-82 violatc the Separation of Powers andi

Nondelegatipn Doctrines under the South Carolina Constitution; and (4) declaratory judg‘rﬁent
that City Or;dinances 2014-25, 2014-26, and 2014-82 violate City Ordinance § 54-254. Plaintiff
BP is asserﬁing additional causes of action against the City of Charleston and Tract 7, LLC.
Plaintiff BP also is seeking injunctive relief agaihst all Dcfendants.

Specnﬁcally, Plaintiff BP brings its claims pursuant to S.C. Code Amn. § 6-29-760(C),
which provndes that “{a]n owner of adjommg land or his reprcsentative has standing to bring an
action contepting the [zoning] ordinance or amehdment; however, this subsection does not create

any new subjstantive right in any party.”

Plau'rtlff BP alleges that in 2013 the Defendamﬁ OWNErs of Camhoy Plantdtlon decided:

to develop lic: land as & mixed usc dcvctopment that could include over 18,000 rcsmentlal

dwelling un’us Accordmg to the Complaint, thc owners of Cainhoy Plantation rccommendcdg
| ' : '
amendment* to the PUD Ordinance that were considered by the City Planning Commission and;

later by City Council. On November 6, 2013, City Council enacted the amendments to the PUD,
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Ordinance.

three separale Cainhoy PUD Master Plan applications to the City on January 24, 2014." The

Tract 7, LLC, Cainhoy Land & Timber, LLC and Southérn Timber, LLC submitted

Planning Co1:nmissi0n recommended approval yof the master plén on February 6, 2014, and held a
-public hearil%ig on February 11, 2014. Plaintiff BP spoke with the owners of the proposed
| developmenti

study th'é siz_e of a buffer areé between the planned residential development and Plaintiff BP’s
property to e}nsme-the safe and compatible co-existence of Plaintiff BP’s plant and the residential
development;

On Hebruary 25, 2014, a rcprcscntalivc of Plaintiff BP addressed City Council and

requested a ﬁ

of Cainhoy

of Cainhoy Plantation following that hearing, expressing the need for more time to

eferral of all ordinances related to the Cainhoy PUD Master Plan and development

Plantatlon After being asked to defer the ordinances, the owners of Camhoy*

Plantation agreed to defer action only with respect to the Tract 7 Mastér Plan. The Clty of

Charleston approved Ordinance 2014-25, which is the Cainhoy Land & Timber PUD Masterf

Plan and Zoﬁning Text, and Ordinance 2014-26, which is the Cainhoy-ST (Southern Timber).

PUD Master i’lan and Zoning Text.

After.

City Council deferred second and third reading of the Tract 7 ordinance, Plaintiff

BP determing .d that a buffer area on Tract 7 alone would be sufficient. Plaintiff BP and Trda 7

LLC continucd negotiating potential options for a buffer area on Tract 7. On June 10 2014 they

l
I

signed a Lett;er of Intent to negotiate an option agreement for purchase of land, but as of June 17,

2014, they had not reached agreement on the terms of the option. In reliance npon the Letter of |

‘Intent, Plaintiiff BP did not request City Council to defer adoption of the Tract 7, LLC Master |
k .

|

i
:

! The Cainhoy '['7 PUD Master Plan & Zoning Text, Cainhay Land & Timber PUD Master Plan & Zoning Texl, and

the Cainhdy—S'I

Master Plan & Zoning Text are referred to gollectively as the Cainhay PUD Master Plan.



Plan and Zoding Text at the meeting on June 17, 2014, and the City Council adopted Ordinance
2014-82 rcldqmg to the Tract 7 Master Plan.

STANDARD OF REVIEW

In copmdermg a motion (o dismiss under Rule 12(b){6), “the trial court should consider
only the allegatlons set forth on the face of the plaintiff’s complamt ” Plyler v. Burns, 373 S.C.

637, 645, 64{9 S.E. 2d 188 (2007), citing Stiles v. Onorato, 318 S. C. 297, 300, 457 S.E. 2d 601,

602 (1995). The question presented is_whether, in the light miost favorable to the plaimiff, and

with every dpubt resolved in his behalf, the complaint states any valid claim for relief.” Plyler,
B 373 S.C. at $47, citing Toussaint v. Ham, 292 S.C. 415, 416, 357 S.E.2d 8, 9 (1987). If those
facts and infefrences would entitle the plaintiff to relief on any theory, then a dismissal for failure
| to state 2 cla.ém is improper. Hackwarth v. Greywood at Hammett, LLC, 385 S.C. 110, 115, 682

S.E.2d 871,;874 (Ct. App. 2009). A motion under Rule 12(b)(6) does not admit legal

conclusions b]lcged in the Complaint, and it does not admit inferences that the plaintiff draws ?
from the fac‘s Charleston County School District v. Laidlaw Transit, Inc., 348 S.C. 420, 425-
26, 559 S.E. éd 362, 364-65 (S.C. App 2001) (cert. denied 2002).
|
t ANALYSIS
Deferbdants Cainhoy Land & Timber, LLC, and Southern Timber, LLC, move to dlsmlss '
\

Plaintiff’s C(ﬁmplamt on the ground that Plaintiff BP lacks standing to challenge their re—zomng

ordinances. ;

L : .
A paity may have standing through: (1) the “rubric of constitutional standing”; (2) by

[ : ‘
statute; or (3) under the “public importance™ exception. Freemantle v. Preston, 398 S.C. 186, -

192, 728, S.E.2d 40 (S.C. 2012) (citing ATC South, Inc. v. Charleston Cnty., 380 S.C. 191, 195, |
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669 S.E.2d 3F7 339 (2008)). Plaintiff BP claims to havc standing pursuant to S.C. Code § 6-29-
760(C) and tlhrough the public importance standing doctrine.

To qqahfy for constitutional standing, a plaintif{f must have first suffcred an injury in fact
which is coTxcrete and partlcularlzed, and actual or imminent, not conjectural or h‘ypothetlcal."
Lujan v. Def.?nderv of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct. 2130, 119 L.Ed. 2d 351 (1992)
(internal quofduons and utatlons omilled); Sea Pines Ass'n for Prof. of Wildiife, lnc v. S.C.
Dep't of Nat ral Res., 345 S.C. 594, 550 S.E.2d 287 (2001) Davis v. Richland Cnty Counul,
372 S.C. 49?, 642 S.E.2d 740 (2007). For an injury to be particularized, it must affect the
plaintiff in a personal and individual way. Carnival Corp. v. Historic» Ansonborough
Nez’ghborhooiid Ass’n, 407 S.C. 67, 753 S.E.2d 846 (2014) (citations omitted). *[A] plaintiff

raising"only» ] generally available grievance about government—claiming only harm to his and

. every citizens interest in proper application of the Constitution and laws, and seeking relief that

. No more direﬁclly and tangibly benefits hlm than it docs the public at largefdoés not possess
standing.” {d. at 75; quoting Lujan, 504 U.S. at 573-74, 112 S.C1. 2130 (internal citations

omitted). Th:'iere must also be a causal conncction between the injury complained of that is fairly

traceable to ihe conduct of the defendant. Lujan, 504 U.S. al 560-61 (intcrnal quotations and j

citations oml,Ltted) Finally, the third element rcquires that the plaintiff show that he is likely to |
i
receive a favbrable decision from the courts as to the merits of his claim if he is deemed to have
standing in thls initial inquiry. Id s
z
Stanqmg to challenge a zoning ordinance is governed by statute. Plaintiff BP asserts thdl !

it has btdtUtOll'y standing to pursue its cla1ms in this matter pursuant to S.C. Code Ann. § 6- 29-

760(C) wh1ch pr0v1des that “[a}n owner of adjoining ldnd or his represcntauvc has standmg to

bring an actw!m contesting the ordmance or amendment; however, this subsection does not create |




any new subs;tantive right in any party.” Although the Complaint alleges that the Deferidant Tract
7, LLC, oﬁvns property that is adjacent to and immediately south o‘f the Plaintiff BP's Property,
the Complainét does not allege that the property owned by Defendants Cainhoy Land & Timber,
LLC, or Smjlhern Timber, LLC, is adjoining to the Plaintiff BP's property. The Coxﬁplaint

alleges that the three Defendant landowners are “affiliated entities that share common ownership

and man’agellfncnt and are associated with the Guggeoheim and Lawson-Johnson families and |

certain trustsé established thereby” and that the Defendants “collectively own threc (3) tracts ...
which are cibmmonly known as and referred 1o, collectively, as Cainhoy Plantation,” The

Complaint aheges that Plamtlff BP’s property adJoms Camhoy Plantauon but it is clear from

that Plamhfﬂ BP’s property does not ad|om the properties of the Defendants Cainhoy Land &

Timber, LLCF or Southern Timber, LLC. The Compldmt alleges lhat their properties are separate |

tracts, separhtely owned, and sub]ect to sopardte zoning ordinances. These propertles are
:

separated frdim Plaintiff BP’s propertics by the 1,573.5 acre Tract 7 property and Flagg Creek

Cainhoy Ladd & Timber, LLC, and Southern Timber, LLC, arc not partle‘; to the Letter of lntent

between Plalptlff BP and Tract 7, and Plaintiff BP does not seek a buffer on their propertics.

S.C. Eode Ann. § 6-29-950 provides standing to sue for violations of zoning ordinances

confers stancjmg on owners of “adjacent or neighboring property.” (emphas15 added). S.C. Code

Ann. § 6- 29«760(C), unider which Plaintiff BP claims standing, allows suit to be brought only by

owners of adjommg property, not nelghbormg property. The difference in the plam language;

of the statuta reflects legislative intent to narrowly limit standmg to challenge zoning ordmanccs

.

The propertges of Cainhoy Land & Timber, LLC, and Southern Timber, LLC, might beg

considered rieighboring properties of Plainiiff BP becausc they are part of Cainhoy Plantation;é

however, thely are not adjoining properties.
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i
Plaint ff BP fails to allege that it owns property adjoining the properties of Defendants
Cainhoy Lan{zjl & Timber, LLC, and Southern Timber, LLC. Sectiori 6-29-760(C) is inapplicable
and does notéprovide Plaintiff with standing to assert its zoning claims. See Carnival Corp.,

supra, 407 S.C. at 79 (holding that because plaintiffs [ailed to allege that thcy were neighboring

or adjacent pxﬁoperty owners as set forth in the statutory requirement for standing, that statute was
inapplicable zfnd did not provide them with standing to assert their zoning claims).

Plaintiff. BP also claims to have standing pursuant to the public importance standing :

doctrine. In §outh Carolina, “courts recognize an exception to the requirement that a plaintiff :

possess standgng where ‘an issue is of such public 1mportance as to require its resolution for
future gu1dan¢e ** Carnival Corp., 407 S.C. at 853-54 (quoting Davis v. chhland Cnty. Council,
372 S.C. 497 500, 642 S.E.2d 740, 741 (2007)). “In cases fallmg within the ambit of important
public interes%t, standing is conferred ‘without requiring the plaintiff to show he has an interest
greater than o.ther potential plaintiffs.”” Freemantle v. Preston, 398 S.C. 186, 193, 728 S.E.2d 40

(8.C. 2012) (¢iting Davis v. Richland Cnty Council, 372 S.C. at 500, 642 S.E.2d at 741-42).

In determmmg whether the public 1mportance exceptlon to standing could dpply to

Plaintiff BP Jﬁn this case, the Court must consider whether the issues in this case are of such

':

public 1mporﬂanoe as to require resolution for future guidance. Fundamentally, the issuas in this
case are wheéher the zoning ordinances related to the property owned by Defendants Cainhoy ;
Land & Tlmlicr LLC and Southern Timber, LLC, Ordinance 2014-25 dnd Ordinance 2014-26,

are invalid, null and void, as violative of the South Carolina Local Government Comprehenblve ‘

Planning Ena{blmg Act; Atrticle 1, SBCthn 8 of the South Carolina Constitution; various City

Ordinances; and the Soulh Carolina Coastal Tidelands and Wetlands Act. These claims are

generally llm{;ted to the facts of this case and the enactment of zoning specific to Cainhoy



i
i

Plantation. The resolution of these claims is undoubtedly important to the parties, but it is not of
IE -

such precede{?ltial importance that public interest demands waiver of conslitutional and statutory

© standing reqléirements. See Carnival Corp. v. Historic Ansonborough Neighborhood Ass’n,

supra, 407 SC 67, 753 S.E.2d 846 (2014). Further, to the extent that such public iniportance

might exist ql the resolution of the issues presented in this case, these issues can be resolved in

the claims asgerted against the City of Charleston or Tract 7, LLC. No compelling reason exists

to waive the istanding requirements as to Plaintiff BP’s claims against Cainhoy Land & Timber,
LLC, and So:élthern Timber, LLC. The publié imporlaﬂcc éxception to standing does not apply
here. | _ ‘ '
Further, if this Court were to find that Plaintiff BP had standmg to challenge the Sl.lb]CCt l
zoning ordm inces, its claims are unhmely as to Dcfendants Cainhoy Land & Timber, LLC, and

Southern Tin!lbcr, LLC. S.C. Code Ann. § 6-29-760(D) provides, “No challenge to the adequacy

of notice or (;rhallenge to the validity of a regulation or map, or amendment to it, whether enacted

before or aﬂék:r the effective date of this section, may be made sixty days aftcr the decision of the
governing bd’dy if there has heen substarntial compliance .wit‘h‘ the notice reﬁuiremcnls ‘c')f this%
section or wf?th established proccdilres of the gdvemihg authority or the planning commission.”
Ordmances 2b014-25 and 2014-26, which pertain to these Defendants, were enacted on February .
25, 2014. T]zns lawsuit was not filed unul August 15, 2014, which is more than sixty days after
the cnactmept of these ordinances. For this ‘reason, thlq sult is untlmely as to Defendams
Cainhoy Land & Timber, LLC and Southern Timber, LLC.

| Plain;.iff BP alleges that the City failed to comply with the notice requirements set forth .

in S.C. Code. § 6-29-760. South Carolina law does not specifically define substantial

compliance in regard to S.C. Code Ann. § 6-29-76((D); however, South Carolina courts have

Page § gf
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held that subii
.T owing, Im.
(looking to lI
substantial cq
S.E.2d 471, 4

compliance o

tantial compliance is met if the purpoée of a statute is achieved. * See, e.g., Quality

impliance océurred); Davis v. NationsCredit Fin. Servs. Corp., 326 S.C. 83, 86, 484

! ' ' :
determine whiether there was substantial compliance. S.C. Code §§ 6-29-760(A) and (B) set forth P

| .
~ the notice requirements for amendments to zoning regulations or maps. Section 6-29-760 :

v. City of Myrtle Beach, 345 S.C. 156, 164-65, 547 S.E.2d 862, 866 (2001)

he clear language and express purpose of a federal act to determine whether

72 (1997) (looking to the purpose of a statute in determining whether substantial :

écurrcd). Thereforce, the language and purposc of the statutc must be considered to

enumerates tﬁc requircments for public hearings. The public hearings must be advertised and in

cases involvifng rezoning, conspicuous notice must be posted on or adjacent to the property -

‘affected. Id.

The g
substantial cd
Planning Co
‘Commission

11, 2014, the:

omplaint does not allege that Plaintiff BP was prejudiced by any alleged failure of
mpliance with the hdtice requirements. In fact, the Complainit alleges that the City :
mmission had a public hearing on Fcbruary. 6, 2014, wherein the lsl‘anning
recommended approv‘al of the Cainhoy PUD Master Plan. Thereafter, on February -

City Council held a public hearing on the Cainhoy. PUD Master Plan during which

many individixals expressed opinions about the Cainhoy PUD Master Plan, including individuals

associated with historical preservation organizations, members of the news media, and residents °

of the Cainhg

the February’é

Plantation folfﬂOwing the meeting. Plaintiff BP alleges that on February 25, 2014, a fepresentative :

of Plaintiff E

Based on Plai

P addressed City Council and requested that they defer enacting the ordinances.

Page 3/0f

Y, Huger, and Wando Communities. The Complaint further alleges that following

11 hearing, a representative ()f Plaintiff BP spoke with owners of Cainhoy

intiff BP*s and other interested parties’ attendance at the public hearings, it is clear -



that the notige served the objective of informing the public, including Plaintiff BP, of the
pendency of jhe zoning amendments. The esscntial objectives contemplated by Sections 6-29-

~ 760(A) and (iB) were thus satisﬁed.

The short time limit for challenging a zoning ordinance reflects the public policy in favor
of certainty ahd stability of land use regulation. This policy would be disserved by nullifi cauon.
of the time lnjémt because of a govemmental entity’s tcchmcal or msubstdnual failure to comply»
with the noude requirements. The Court finds that Plaintiff BP had prior notice of the approval :
- of the Camho!y Plantation Master Plan. Plaintiff BP is not left wi{hout a remedy by the dismissal
of its claims r@alating to Defendants Caihhoy Land & Timber, LLC, and Souihern Timﬁer, LLC.
CONCLUSION

For tﬁe foregoing reasons, the Court hefeby GRANTS the Motions of Defendants
Cai_phqy Land & Timber, LLC, and Southern Timber, LLC’s to Dismiss pursuant to Rule
 12(b)(6) andlqzdismisé-es the claims that pertain to Cainhoy Land & Tirnbcr; LLC, and Southern
Timber, LLC,iwith prejudice.

IT IS SO ORDERED!

November __| 2 , 2014
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