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MRS. SHELTON - John Robinson. Your Honor, just
for -- it’s going to be negotiated instead of
recommendation. I’ve checked the recommended box, but the
-—- Mr. McKinnon asked me to do it as negotiated.

THE COURT - Is that what you want?

MR. ROBINSON - Yes, sir, that’d be fine.

THE COURT - Mr. Robinson, that means I can’t vary
the terms as to what y’all agreed to. What you agreed to
is what you get. That’s what it means.

MR. ROBINSON - Okay.

THE COURT - You got any questions?

MR. ROBINSON - No, sir, I don’t have any
questions. That’s sounds —- I'm satisfied.

THE COURT - All right, you’re 64, from Rock Hill?

MR. ROBINSON — That’s correct.

THE COURT - And your education?

MR. ROBINSON - I have a two year college degree,
yeé, sir.

THE COURT - Now, you're old enough and smart
enough to know not to be fooling with this kind of stuff.

MR. ROBINSON - Well, yes, but still -- this
happened -- open up a hole and step in it, so I apologize

to the Court for that.
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THE COURT - August 24", 2012 you possessed with
ihtent to distribute crack cocaine second offense. You
could receive up to thirty years on that.

MR. MCKINNON - Yes, sir.

THE COURT - How do you plead?

MR. ROBINSON - Feel it’s going to be -- Your
Honor, to my ---

Mﬁ. MCKINNON — Your Honor, he wishes to plead no
contest.

THE COURT - No contest.

MR. ROBINSON - Yes, sir.

THE COURT - All right, now you’ve talked to your
attbrney about all this.

MR. ROBINSON - Certainly have.

THE COURT - You’re satisfied with his advice.

MR. ROBINSON - Absolutely.

THE COURT - Do you understand hié advice?

MR. ROBINSON - Thoroughly.

THE COURT - And you understand by entering this
plea that you’re waiving your jury trial rights.

| MR. ROBINSON - Absolutely, thoroughly, yes, sir.

THE COURT - If you had a trial the State would
have to prove your guilt beyond a reasonable doubt and
convince 12 jurors unanimously of your guilt.

MR. ROBINSON - Certainly.
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THE COURT - You’ll be able to cross examine the
State’s witnesses and put up your own defense and
witnesses.

MR. ROBINSON - Absolutely, yes.

THE COURT - You are to be presumed innocent until
proven guilty, and that presumption will stay with you
throughout any trial, and if the jury did convict you,
you’ve have a right to appeal just as you could appeal a
guilty plea sentence, as long as you file Notice of Appeal
within ten days of sentence. Also at a trial you could
testify at your own defense, but you’d also have a right to
remain silent. If you elected not testify it couldn’t be
held against you, and I would tell the jury that.

MR. ROBINSON - Yes, sir.

THE COURT - That’s your basic rights. Any
questions?

MR. ROBINSON - None whatsoever. I understand you
absolutely perfectly.

THE COURT -~ And you don’t want a trial.

MR. ROBINSON - No trials.

THE COURT - Has anybody promised you aﬁything or
threatened you in any way in order to get you to plead?

MR. ROBINSON - No.

THE COURT - You’re not under the influence of any

drugs or alcohol.
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MR. ROBINSON - No, sir.

THE COURT - You’re entering this plea of your own
free will and accord?

MR. ROBINSON - Absolutely.

THE COURT - Fully understand what you’re doing.

MR. ROBINSON - I do.

THE COURT ~ I find this plea is freely,
voluntarily and intelligently entered into. Before I
accept it though, we better find out what the agreement is.

MRS.. SHELTON - Your Honor, it’s for a ten year
sentence suspended upon eighteen months probation.

THE COURT - And he’s had a competent attorney
with whom he says he’s satisfied, so the plea is accepted.

{(Whereupon, discussion is held between Mr.
Robinson and Mr. McKinnon which was not reported.)

MRS. SHELTON - Your Honor, he is asking his
attorney about Marilyn Robinson who is the co-defendant.
She -- her charges are still pending, and I have not
promised her anything or made any plea offer to her in
anticipation that she would have testified should this case
go to trial. The case was noticed for trial this week. I
-- what I’'ve communicated to his attorney is should Mr.
Robinson accept responsibility and plead guilty to the
charge, I would anticipate that I would deal with Ms.

Robinson’s charges whatever Mr. Robinson would request me
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to do with those charges, but I had not guaranteed what —-
that I would do anything with them at this point.

THE COURT - Make sure we understand. Ten years
suspended on eighteen months --- |

MRS. SHELTON — Eighteen months probation.

MR. MCKINNON - Yes, sir.

THE COURT - Counsel?

MR. MCKINNEY - Your Honor, we’d ask that you take
this plea as negotiated. I just want to point out a few
things for the record. This was set to go to trial this
week as the solicitor just addressed. We have certainly
discussed various issues of this case with my client
regarding the admissibility of a statement against him,
legality of the traffic stop and the fact that we could
not, in fact, challenge the search of the -- the person the
co-defendant where the contraband was located. Your Honor,
we also have discussed that currently the Department of
Corrections is treating this as an eighty-five percent
sentence, so if his probation is revoked, he as things
currently stand would have to do that, but that various
people are working to see if that can be straightened out,
because I believe this should eventually be a fifty-one
percent sentence, but certainly he does not anticipate
violating probation, but he is aware of the consequences.

Your Honor, just one final thing. I believe the State is
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dismissing the conspiracy and proximity charge along with
this, and Mr. Robinson has served fifty-two days in Jjail.

THE COURT - Yes, sir, anything you’d like to add?

MRS. SHELTON - Your Honor, I hadn’t read the
facts yet.

THE COURT - All right, listen to these facts, and
see if we agree.

_MR. ROBINSON - All right.

MRS. SHELTON - Your Honor, Mr. Robinson has two
prior drug convictions making this his actual third
offense. He’s being allowed to plead to a second. The
facts of this case are that on August the 24™ of 2012
officers with the York County Multijurisdictional Drug
Enforcement Unit received information from a anonymous tip
ﬁhat Mr. Robinson was selling crack cocaine out of his car,
that he was staying at the Hillside Inn which is located in
Rock Hill in York County. Officers set up surveillance in
that area. They did observe Mr. Robinson doing what they
believed to be a drug transaction. That was never -- they
didn’t actually see anything, but they saw him meet with an
individual; they thought it was a drug transaction,
followed Mr. Robinson as he left the hotel, conducted a
traffic stop for an illegal U-turn, received consent to
search the car that Mr. Robinson was driving. Ms. Marilyn

Robinson was the passenger. When searchinq the car, they
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searched her purse and they found a bottle of -- a pill
bottle that contained three point five milligrams of crack
cocaine. Ms. Robinson denied that the crack belonged to
her. During the investigation officers went back to the
hotel and spoke with Mr. Patel who was the clerk there. He
confirmed to officers that he had purchased crack cocaine
from Mr. Robinson that day and that had been doing it for
quite some time. Mr. Patel has died since giving that
statement. I met with Ms. Robinson in anticipation of
calling this case for trial. Ms. Robinson told me that she
was the anonymous tipster, that she was angry with Mr.
Robinson for other things and called in the tip. She did
deny that the crack was hers, but based on her being the
anonymous tipster and Mr. Patel’s death, the State thought
that we could have some particular problems with trying the
case, which is why we’ve offered probation.

THE COURT - Counsel?

MR. MCKINNON - Your Honor, I won’t have anything
further than what I said prior to the agreement.

MR. ROBINSON - Thank you, Your Honor, for
allowing me to address the Court personally. Would
appreciate very much the Courts accepting the negotiated
terms here and 1'd be extremely appreciative of that.

THE COURT - You got it. Ten years suspended to

eighteen months probation. Provisions of probation will be
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random drug and alcohol testing. Attorney’s fees have got
to be assessed.

MR. MCKINNON - Yes, sir.

THE COURT - Five hundred dollars. That’ll be
scheduled by probation and parole.

MRS. SHELTON - Thank you, Your Honor.

MR. MCKINNON - Thank you, Your Honor.

(END OF TRANSCRIPT)
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STATE :OF SOUTH CAROLINA. )
) CERTIFICATE

COUNTY OF YORK )

T, Shirley G. Bropm, Official Court Reporter for the

Sixteenth Judicial Circuit for the State of South Carolina,

do hereby certify that' the foregoing 11 pages is a true

accurate and complete trénscﬁipt of record of the
proceedings had and the evidence introduced in the plea
hearing of State of South Carolina vs. John Thomas

of General Seéssions for the Sixteenth Judicial Circuit,

York County, South Carolina, on. 8th day of May, 2013, and

delivered by me o this the,

I do further certify that I am neither of:kin,

counsel, nor interest to any party herein.

Shirley»c-lsroom

16 Judic¢ial Circuit Court Reporter
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT

| )
John Thomas Robinson, ; 2013-CP-46-3507
Applicant, ;
V. ; RETURN

State of South Carolina, ;
| Respondent. );

The Respondent, making its Return to the application for post conviction relief (PCR)

filed November 15, 2013, would respectfully show this Court:
L

The Applicant is presently not confined. The Applicant was indicted at the November
2012 term of the York County Grand Jury for Possession with Intent to Distribute (PWID) Crack
Cocaine (2012-GS-46-4065)'. The Applicant was represented by Mark McKinnon, Esquire. On
May 8, 2013, the Applicant pled no contest before the Honorable Paul M. Burch and was
sentenced, pursuant to a negotiated sentence, to ten (10) years suspended upon the service of
eighteen (18) months’ probation for PWID Crack Cocaine, 2™ offense as a lesser included
offense. Applicant did not appeal his convictions or sentences.

Attached herewith and incorporated herein are the records of the York County Clerk of
Court regarding the subject conviction(s) and the guilty plea transcript. The Respondent reserves

the right to amend this Return upon receipt of any relevant materials.

! He was also indicted for Criminal Conspiracy and PWID within proximity which were dismissed by the State.
Page 1 of 4
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In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons:
1. “Ineffective Assistance of Counsel”

a. “Illegal search & seizure- USA
constitutional violation; Attorney failed
to show that claimed traffic stop (illegal
u-turn) was not an illegal act and that
search pursuant to the stop was pre-
textual.”

2. “United States of America Constitution”
3. “Pre-textual search-constitutional violation”

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at evidentiary hearing. All amendments should be made well in advance of
‘hearing and should be filed as required by Rule 11, SCRCP(a).

| IIL.

Respondent construes these allegations as ineffective assistance of plea counsel.
Reépondent submits plea counsel rendered effective assistance of counsel. In a post-conviction
relief action, the Applicant bears the burden of proving the allegations in their application.
Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges ineffective
assistance of counsel as a ground for relief, the Applicant must prove that "counsel's conduct so
uﬁdermined the proper functioning of the adversarial process that the trial cannot be relied upon

as having produced a just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052,

2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of conipetence required in criminal cases. The courts presume that counsel

Page 2 of 4
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rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of plea counsel. First, the Applicant must prove that counsel's performance was

deﬁcignt._ Under this prong, the court measures an attorney=s performance by its
"reasonableness under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing
Strickland. Second, counsel's deficient performance must have prejudiced the Applicant such
that "there is a reasonable probability that, but for counsel's unprofessional errors, the result of
the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With
respect to guilty plea counsel, the Applicant must show that there is a reasonable probability that,
but for counsel's alleged errors, he would not have pled guilty and would have insisted on going
to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

The Respondent submits that the Applicant cannot satisfy either requirement of the
Strickland test. However, the allegation of ineffective assistance of counsel probably raises
questions of fact that the record does not conclusively refute. Accordingly, the Respondent
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264,
305 S.E.2d 247 (1983).

Iv.

Each and every allegation contained within the application not hereinbefore either

expressly admitted, qualified or explaiﬁed is hereby denied.
V.

Page 3 of 4



‘WHEREFORE, having made its Return, the State requests that an evideritiary hearing be

held.

Respectfully submitted,

ALAN WILSON,
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General
KAREN C. RATIGAN

Senior Assistant Deputy Attorney General

J. RUTLEDGE JOHNSON

Assistant Attorney Genegal

(| "=
NEYq FOR RESPONDENT

Office of the Aitomney General
P.O. Box 11549
Columbia, SC 29211

Page 4 of 4
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STATE: OF SOUTH CAROLINA. S _

o IN THE COURT OF COMMON PLEAS

COUNTY OF YORK ‘

2013-CP-46-3507
JOHN T. ROBINSON,

Applicant,

Ve AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent,

1. . I.am.an'employee-of the Respondent in the-above-captioned action.

2. Regular communication by majl exists:throughout the State of South Carolina
and that this is-a proper circumstance of service by mail.

3. Ihaye thisday serveda copyof the Return in the-above-captioned matteron the
following person(s) by depositing same in the United States mail, postage prepaid:

Leah B:. Moody,; Esquire-
235 East. Main Street; Suite 115
Rock Hill SC 29730

DATED this 215T-day-of May, 2014.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

TR

25

25

State of South Carolina

County of York

John Thomas Robinson,
Applicant,

vsS.

The State of South Carolina,

Respondent.

B EF OR E:

The Honorable J. Ernest

A PPEARANTCE S:

Leah B. Moody, Esquire

Court of Common Pleas

Sixteenth Judicial Circuit

Transcript of Record

2013-CP-46-3507

August 5, 2014
York, South Caroclina

Kinard, Judge

Attorney for the Applicant

J. Rutledge Johnson,

Esquire

Attorney for the State of South Carolina

STACY S. JOHNSON
CIRCUIT COURT REPORTER




26

10

11

12

13

14

15

16

17

18

19

20

21

22

23 |

24

25

: .. Redirect. Examination by Mr. Johnson = . ;.

I NDEX

WITNESS PAGE
John Thomas Robinson

Direct Examination by Ms. Moody 4

Cross—-Examination by Mr. Johnson 18
Mark McKinnon

Direct Examination by Mr. Johnson : 22

Cross-Examination by Ms. Moody 26

Certificate of Reporter ; 32

EXHIUBTS

NUMBER DESCRIPTION ID. EVD.

**NO EXHIBITS WERE INTRODUCED**

 gg¥d?;




10

11

12

13

14

15

16

17

18

19

20

21

22

23

U S

25

27

PROCEETDTINGS

THE COURT: All right. |

MR. JOHNSON: May it please the Court, Your Honor.

THE COURT: Okay.

MR. JOHNSON: John Thomas Robinson versus the
State of South Carolina, Case Number 2013-CP-46-3507.
Mr. Robinson was indicted at the November 2012 term of
the York County Grand Jury for possession with intent
to distribute crack cocaine third offense. On May 8,
2013, he pled no contest before the Honorable Paul M.

Burch to PWID crack cocaine second offense as a lesser

included. The State also agreed to dismiss two other
charges. There was a negotiated sentence of 10 years
suspended upon 18 months probation. There was no appeal

filed; however, there was a timely PCR application
filed November 15, 2013. The State filed its return
May 21, 2014 and he is represented‘here today by

Ms. Leah Moody.

MS. MOODY: Thank you, Your Honor. May it please
the Court? At this time, wé would like to present
evidence. Mr. Robinson wishes to go forward with his
PCR.

THE COURT: Sure.
- MR, MOODY: ~At this time, Your Honor, I call =~ 7

Mr. Robinson to the stand.
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John Thomas Robinson - Direct by Ms. Moody

THE COURT: All right, Mr. Robinson, come around.
JOHN THOMAS ROBINSON,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MS. MOODY:
Q. Mr . Robinson, could you, please, state your full

iyl

S ST LA N EAEE R L L R S

A Yes, I'certainly will. My mname is John Thomas
Robinson.
Q. Mr. Robinson, where do you currently reside?
A. I beg your pardon?
Q. Where do you currently live?

- I cufrently livé in Rock Hill) South Carolina.
Q. And you were chafged at some point in time with

“criminal charges, correct?

A. Correct. Absolutely.
Q. And what were those charges?
A. Those charges -- I had three charges. Possession

with intent to distribute crack cocaine, possession with
intent to distribute crack cocaine within the proximity
and conspiracy to possess with intent to distribute.
This all occurred in the 2012 charges.

Q. Okay. And the date of those charges, would you
agree with me if I said August 24, 20127

A. Absolutely.
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John Thomas Robinson - Direct by Ms. Moody

Q; And did you have any co-defendants in this case?
A. Well, yes, my wife was co-defendant; a passenger in
my vehicle.

Q. Okay. And who were you represented by?

A. I was represented by Mr. Mark McKinnon through the
Public Defender's Office.

Q. Okay. And you brought this Post Conviction Relief
against Mr. McKinnon?

A. Yes.

Q. Okay. And what are your grounds for your Post
Conviction Relief?

A. My grounds for my Post Conviction Relief is
ineffective assistance of counsel. I don't think I
should have had to be -- plead to any of these charges.
0. So expléin to the Court what you mean by you don't
think you should have been made to plead?

A. The charges that I was indicted for, the possession
with intent to distribute, the posseésion with intent
to distribute within the proximity and the possession
with intent conspiracy, were all the derived from the
same set of circumstances. It's not like three
different days and all that, three different incidents,
it all derived from the same set of circumstances, and
I Believe That all of these charges weére unlawful

arrests. According to the law, I believe that they
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John Thomas Robinson - Direct by Ms. Moody

were unlawful arfests and I should not have been
arrested for those charges, I should not have had to
plead to those charges. I believe that those terms
were ineffective assistance of>counsel and that was
the results.

Q. Let me stop you there for a second. You say that

you 'Had ineffective &§si'stance of counsel. ‘Are you "

referring to your advice -from your attorney?

A. Certainly. I believe all these charges should
have been disposed of in the preliminary hearing had he
raised and argued pretextual.

Q. Okay. In the preliminary hearing, he didn't

raise pretextual. Can you ‘explain to the Court the

circumstances as to why you say that?

A: I certainly can.
Q. I'm sorry?
A. I certainly can. On August 24th at approximately

5:00, I .was stopped by the York County Multidrug
Enforcement Unit for a claimed traffic violation, an
illegal U-turn.

Q. OCkay. So the reason why were you stopped was for
an illegal U-turn? |

A. An illegal U-turn.

Q. And then what happened?

A. I don't believe that the U-turn was illegal because
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7

there's no signs out there posted not to make a U-turn.
The weather was clear. I did not interrupt any oncoming
traffic or following traffic. The officer stopped me
and they asked for a driver's license and registration.
I had those valid documents.

Q. Now let me stop you right there. Did you give him

your driver's license?

A. I certainly did.
Q. Okay. And then from that point, what happened?
A. From that point, lawfully I believe that they

should have issued a citation or a warning and let me
go, bﬁt neither one of those was issued; not a citation,
nor a warrant. |

- MR. JOHNSON: Your Honor, just for the record, I
object to this. This would be direct appeal issues.
Whatever the police did has no bearing on ineffective
assistance of counsel.

THE COURT: All right.

THE WITNESS: Fine, right, but she asked me to tell
her what happened and what did lead to ineffective
assistance of counsel.

BY MS. MOODY:
Q. Now, Mr. Robinson, I need you to respond to my
gquestions, okay?

A. Okay.
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John Thomas Robinson - Direct by Ms. Moody

Q. Okay. So now you indicated that yourvattorney went
to a preliminary hearing and your attorney did not raise
the issue of a pretextual stop, correct?

A. He surely did not.

Q. Okay. And as a result of that preliminary hearing
those charges weré not dismissed?
Q. Okay. And you're telling the Court here today that
you think those charges should have been dismissed at
that point?

A. Absolutely.

Q. And then later on during the representation, you
still were represented by Mr. McKinnon,‘cdrreét?

A. Absolutely.

Q."  And when Mr. McKinnon and you had an opportunity to

talk about your case, did you all discuss these issues?

A. Yes, we did.
Q. Okay. And what, if anything, did you all discuss?
A, We discussed the three charges and Mr. McKinnon

believed that the best result in this particular case

would be for us to plead to the terms that were

resulting.

0. And when you say the terms, are you saying -- are
you- speaking of what the Solicitor's Office offered you

for a plea -- in exchange for a plea?
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John Thomas Robinson - Direct by Ms. Moody

A. i believe that's exactly right.

Q. Okay. And what was your offer from the Solicitor's
Office?

A. The final offer was 10 years suspended to 18 months

probation.

Q.

Okay. And ultimately you decided to take that

offer, correct?

A.
0.
A.

Q.

Well, yes.
Okay.
We did.

So when you discussed with Mr. McKinnon your case,

did you all go through your defenses?

a.

We did, but we =-- he determined that this would

probably be the best result.

Q.

Okay. Well, now you —-- you indicated that he was

ineffective assistance of counsel?

A.

Q.

Yes.

What did he not discuss with you that makes him

ineffective assistance of counsel?

A. I believe that had he argued pretextual that the
results —-- the outcome of this case would have been
absolutely different. These charges would have been

dismissed, especially the PWID within the proximity.

That was an illegal arrest.

Q.

Ckay. Well, I'm gonna come back to that in one
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John Thomas Robinson - Direct by Ms. Moody 10

minute, okay?

A. Okay.

Q. To your knowledge, what, if anything, did

Mr. McKinnon discuss with the Solicitor regarding the
pretextual stop or the illegal stop?

A. I don't know just what he discussed with the

ﬁ7§6iic1tor.?>1 m’ g01ng by what Trds “Khiow - and’ that is that

whatever they discussed they reached a term of that
negotiated plea.

Q. Okay. Well, what I'm trying to get at here is

did he confirm with you that he had an opportunity to
discﬁss those issues in your matter with the Solicitor?
A. He confirmed with me that he had a plea from the

Solicitor's Office and that plea was a negotiated plea.

Q. Okay. ~So the answer to my question is no, he

didn't confirm --

A. Anything other than that -- anything other than

that, no.
Q. Okay. So then you depided based off of your

discussion with Mr. McKinnon to plead to the chargeé?
A. Absolutely.

Q. Okay. What else, if anything, if there's anything
else, do you feel your attorney did not do on your
behalf?

A. My attorney, he did not -- he did not show that
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John Thomas Robinson - Direct by Ms. Moody 11
these charges should not have been against me. There
should not have been -- there never should have been

an indictment, there never should have been an arrest
warrant for these charges, and had he shown that I'm

certain that the outcome of this case woculd have been

different. He was ineffective for not showing that.

Q. Now going back to your proximity charge --

A. Yes.

Q. -- you were about to tell the Court what the issue
was with that charge. Can you, please, tell us?

A. Yes. Having been stopped for the claimed U-turn,

okay, then a substance was discovered in the passenger's
pocketbook, but the Legislature has said there shall

not be an arrest if the party is stopped within that
proximity when there's no execution of the violation.

Q. Well, where were you coming from?

A. I was leaving a motel that I had rented and I was
going to handle some businesses and I was stopped by a

traffic light.

Q. What's the name of the hotel?

A. The Hillside Inn.

Q. The Hillside Inn?

A. Yes. It's located on Anderson Road in Rock Hill.

I'm travelling south on Anderson Road leaving the motel

now and the traffic light caught me and during the stop
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' stopped.

charge?

A. Absolutely not. The Legislature's intent must'be
construed as strictly —-- that was strictly a Violation.
‘Q."  Okay. 'Ana did you'discuss this withAyour;attorney?
A. Absolutely.

Q. And what was the outcome from that discussion?

A The plea from that was to dismiss that charge

for the traffic light, I realized that I had left a
document in the motel that I wanted to post -- mail in
the post office. So when the light changed, I went
through the traffic light and made a U-turn tc go back

and pick up my document. It was then that I was

TsEopped; you'té sdying “that
that stop according to the statute, the Legislature,

you should not have been charged with a proximity

pursuant to the plea for the PWID, but I had to post
bond for that charge to get out of jail. On all these

charges I had to post bond.

Q. Okay. And did you all discuss your conspiracy
charge?
A. Yes, we discussed that as well. That was also

dismissed pursuant that I plead to the PWID. Those --
that charge was dismissed as well.

Q. Did your wife plead to any charges?
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Q. All wvalid?

John Thomas Robinscon - Direct by Ms. Moody 13
A. She was acquitted on all of them.

Q. All right. ©Now you also allege in your application
violation -- well, you initially said ineffective

assistance of counsel based on the illegal search and

seizure, correct?

A. Correct.

Q. Now we just addressed that?

A. Yes.

0. Okay. And then you also allege the United States
of America Constitution. What specifically are you

alleging in the United States --

A. Illegal search and seizure. That's a Fourth
Amendment violation, I think.

Q. Okay. Sc that's all within the ineffective
assistance of counsel?

A. Yes. Having had my valid driver's license -- a
valid driver's license when I was stopped for that
illegal U-turn -- having had in my possession a valid

driver's license and a valid regulation --

A. Yes, valid. Yes. Having had those two valid
documents to give the officer, then és a result the
only thing that should have happened was he issue me
a citation for the violation, claimed violation, or a

warning. No citation, no warning, was issued. Now we
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John Thomas Robinson - Direct by Ms. Moody 14

know that the/Supreme Court has held that pretextual
stops are okay if the officer make a legitimate traffic
stop, but where there's absence of a citation or a
warning, that's not a legitimate traffic stop.

Q. Now did you have an opportunity -- or what, if any,
discovery did you review with your attorney?

view&d"the whole case .

thoroughly. I really think that my attorney wénted to
ensure that I did not be imprisoned by way of a guilty
plea to a large imprisonment term and as —-- and because
of that I think he set sold on the plea rather than
let's go to trial just in case something went wrong he
kept telling me, something just might not go ﬁrong, but
nothing can go wrong, it's the law. The law is not
gonna go wrong.

Q. Now -- okay. You realize, and we discussed this,

‘you realize you have to prove how you were prejudiced.

Can you, please, tell the Court how you were prejudiced
by your counsel's ineffective assistance of counsel?

A. Yes. I was prejudiced by my attorney ndt showing
at the preliminary hearing that there was not enough
evidence to convict his client, me, of any of those
charges and I believe that had he done that he would
have got a no bill rather than a true bill on all of

these charges.
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"to put up for these charges.

Q. Well, you do realize if you start over that means

John Thomas Robinson - Direct by Ms. Moody 15
Q. Now what relief are you seeking from the Court?

A. I want him to vacate the conviction. I want my
record clear of these charges. ‘
MR. JOHNSON: Your Honor, that's not a proper

remedy during a PCR.
THE COURT: I understand.
THE WITNESS: That's not all.
BY MS. MOODY:
Q. Mr. Robinson -- Mr. Robinson, you're asking the
Court to vacate your sentence for these charges?
A. Yes.
Q. And you realize that they cannot -- you start over
in the process? If they vacate your plea --
A. Yes.
Q. -- you start over in the process of being charged
with the PWID crack cocaine, thg PWID prox and the
criminal conspiracy, you realize that?
A. Yes. Yes.
Q. And you still wish to receive the relief from the
Court?
A. Yeah, but that's not all.
Q. What else do you wish to seek from the Court?
A. I want a reimbursement for my bond monies that I had
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1 'andthis court o8y CERBOL Y

you start over all the way at the beginning as if you

were never arrested?

A. Yes.

Q. Okay. So the whole game starts over?

A. Yes.

Q. So there's no refund that would be'possibly coming

A. Right.’ Yeah, I understand.
Q. Okay. So knowing all that, you're asking the Court
to vacate your sentence --
A. Yes.
Q. -- and find your attorney was ineffective assistance
of counsel?
A. Well, my attorney was ineffective. We know that
he was ineffective for failure ‘to show during the
preliminary that I wasn't guilty of any of these
charges. So if I'm not guilty of any of these charges,
I'm not asking that -- for a new trial. We're asking
for merely a new preliminary hearing.

| THE COURT: It doesn't work that way;

THE WITNESS: Well, okay, if it doesn't work that
way, then we have to take the -- the way that it works
to show.

BY MS. MOODY:

Q. Are you aware that this is -- I mean, let me just
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John Thomas Robinson - Direct by Ms. Moody 17

make sure. You understand what you're asking the Court

today is to find your attorney is ineffective assistance

of counsel. That's one thing.
A. Right.
Q. Okay. And if he finds that your counsel was

ineffective assistance of counsel and you were

prejudiced, ckay --

A. Right.

Q. -- the only thing he can do is vacate your plea.
A. Yes. Okay.

Q. And you understand that? That means you start all

the way over.

A. Yes, I understand.
Q. Okay. Is there -- go ahead.
A. Let me say if this Court finds that my attorney was

ineffective for that failure, for his deficiency, and

that I had to go to trial for charges that I did not

commit, the Court finds -- if the Court sees’ that, then,
okay.

Q. Okay. So the judge is not gonna determine whether
you have to go to trial or not. The cnly thing we're

here today for, you understand, is to determine whether

your lawyer was ineffective in assisting you in your

‘¢ase. You uriderstand that?

A. I understand that.
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that?

A. Um -—--

Q. You start off --

A. I don't understand that. Let me -- let me
straighten it. I have an objection, éf course. I don't

John Thomas Robinson - Cross by Mr. Johnson 18
Q. Ckay.
A. I know had he been effective the outcome of this

case would have been different.
Q. Okay. So with that being said, is there anything
else you'd like to convey to the Court about your

attorney being ineffective?

different, I wouldn't have been convicted.

Q. So there's nothing else? The answer to my question
is no? g
A. No. Absolutely.

MS. MOODY: Thank you. Please answer any questions
Mr. Johnson may have.
MR. JOHNSON: Just briefly, Your Honor.
CROSS-EXAMINATION
BY MR. JOHNSON:
Q. Mr. Robinson, if you are successful here today and

you can go back and start all over from square one, the

understand that, to my knowledge of that, I will accept
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John Thomas Robinson - Cross by Mr. Johnson

that coming from that you, then, fine, we'll start all
over again then.

Q. Okay. So if you are to start all over again, are
you aware that you face up to 50 years in prison for
these charges?

A. Yeah, let me see. Or maybe more.

Q. Because the PWID crack cocaine would be a third
offense, 1t would not be a second offense, and that
carries 10 to 30. Are you aware of that?

A. Well, that's not true. I understand that we were
indicted under 3039, that's a third offense, but

lawfully the CDR Code there should have been removed by

way of a demurrer, so the information that you're giving

me there.is erroneous. It's not a third offense. It's
a third offense for the purpose of sentencing, but it's
not a third offense under 30389.

0. Sir, are you aware that Section -- of our South
Carolina Code 44-53-375, Section (B) (3), states that a
person who possesses with intent to distribute cocaine
base, that being crack cocaine, and that is a third
offense, the defendant must be in prison for not less
than 10 years or no more than 30 years? That's what
that statute says.

A. I understand that -- T understand that perfectly

well, but do you not understand that I'm saying it's not
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20

a third offense. It's a third offense for the purpose
of sentencing, but not under CDR Code 3039.
THE COURT: Just move on. He doesn't understand.
THE WITNESS: Yes, I do so understand.

THE COURT: You don't understand.

THE WITNESS: I do so.

it's best for you not to talk back.

‘ THE WITNESS: Okay. All right. I can dig that.

THE COURT: Because whether I'm right or not, you're

stuck with what I do. It's just like a basketball game.

THE WITNESS: Okay.

""THE COURT: If you call a foul, somebody éhoots a
‘free-throw. The referee might have missed it, it might
‘not have 'been ‘a” foul. But when I teéll you the law is a
third offense carries up to 30 years, one and two --

THE WITNESS: Oh, okay.-

THE COURT: == I wouldn't have accepted your plea
under any circumstances --

THE WITNESS: Okay, Your Honor.

THE COURT: -- negotiated or not. That's the
swéetest heart deal I've heard for somebody with your
prior record.

THE WITﬁESS: Yeah.

THE COURT: So the minimum I've given anybody in
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a situation like that is about ten years active time,
but go ahead.

THE WITNESS: Okay, yeah.

THE COURT: You're gonna be through with this in
six months if I don't set it aside if you play it
straight; otherwise, you're looking at 60 years. And,
in addition, your attorney mentioned to the Court, I
read the transcript, that he could have raised at trial
the illegality of the stop and some statement that you
made, so he obviously knew about it and could have done
it. You don't normally do -- that things afe thrown out
at preliminary hearings is street talk.

THE WITNESS: Thank you, sir.

MR. JOHNSON: I think the record speaks for itself.
I'll get my answers out of the attorney. Thank you,
Your Honor. No further gquestions.

THE WITNESS: Oh, okay.

MS. MOODY: No further questions.

THE COURT: You can step down.

(Witness excused.)

MS. MOODY: No other witnesses.

THE COURT: Okay.

MR. JOHNSON: The State calls Mr. Mark McKinnon to
the stand.

THE COURT: All right, Mr. McKinnon.
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Mark McKinnon - Direct by Mr. Johnson 22

it plady

MARK McKINNON,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MR. JOHNSON:
Q. Good morning, Mr. McKinnon.

A. Good morning.

CEETTIERE Gt Row vowt bethHe thvelved in
this case.

A. I was appointed by the Court I would say, if I
could look back at my notes, back in October of 2012.

Q. ‘And about how many times did you meet with

Mr. Robinson?

A. I can't tell you for sure, but it was a siénificant
amount. We probably met ten times I would -- just

guess. Somewﬁere around there.

Q. And did you file discovery in this case?

A. I did.

Q. And did you review that discovery with Mr. Robinson?
i Yes, sir, I did.

Q. Based on that discovery, did YOu give him any

advice concerning this case?

A, I did. The advice changed over time. Would you
like me to get into that now?

Q. Please.

A. Originally there was a -— the State had a much
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23

stronger case. There was a witness that told the
police they had just witnessed a purchase of cocaine
from Mr. Robinson. They watched the occurrence happen
and then talked to the gentleman, Mr. Patel, and he
said that he had -- I mean, he showed them the crack
and said I just bought this from Mr. Robinson, so at
that point the State had a much stronger case against
him and we were not sure where the heck the case was
headed, what we were gonna do. I believe his offer
was some sort of active prison sentence at the time.
Later Mr. Patel died for health reasons, I think he
maybe overdosed on crack cocaine, so without that
witness the case drastically changed, I'd say, in

Mr. Rokinson's favor thereby getting him, as the judge
appropriately said, what was a sweetheart deal.

0. And that deal was ten years suspended upon 18

months probation?

A. That's correct, yes.

Q. And that was the final offer from the State?

A. Yes, it was.

Q. And obviously you conveyed that to Mr. Robinson?
A. I did.

Q. And he agreed to take that plea deal?

"A.  Yes, he did.

0. And whose decision was it to take that plea?
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“"A. -~ Yes, sir.
Q. And did you speak with Mr. Robinson? )
A. I did.
Q. And did you research the legality or the illegality

M@rk McKinnon - Di;e;p by Mﬁ;:g?hnson - 24
A, That was Mr. Robinson's.
0. Did you ever force or‘threaten him to take it?
A. Absolutely not.
Q. Wére you prepared for trial?
A. I was.
':Qf And in preparing’for-trial; you reviewed the

of that U-turn that he speaks of?

A. I did, and I discussed that with Mr. Robinson.

0. What was your conclusion on that? -
A. My conclusion was” that that was an issue for trial

and it could go either way, but then my recommendation
to him was that given the risk assessment of going to
trial and facing 30 to 50 years versus 18 months
probation, that while that was an issue and there were
other issues as well, that I recommended that he take
this deal, but ultimately it was his decision to do that
and he did accept my recommendation.

Q. He also speaks of a preliminary hearing. Did you
conduct a -- or ask for a preliminary hearing?

A. I did ask for one. At the time I did not have
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discovery, so I always ask for a prelim when I have

not received discovery at the time of initially being
appointed to the case. At the time of the preliminary
hearing, by the time that came around, I had discovery
and then ended up waiving the prelim based on my belief
that the State had plenty of evidence at that time to

prevail at preliminary hearing.

Q. So that was your professional judgment?

A. Yes.

Q. Okay. And had you actually conducted the
preliminary invest -- or had a preliminary hearing and

the charges were dismissed, does the State thep have the
option to come back with a direct indictment?

A. Yes, they do, and this particular Solicitor pretty
much does it 100 percent of the time foriany case that

is dismissed.

Q. So the charges just wouldn't go away? They could
still -- the State could still bring them back?

A. Absolutely.

Q. Okay. And did you research his prior history?

A. I did.

Q. And did_you find that there were two other prior

drug convictions that could be used to enhance his
sentence?

A. Yes, that's correct.
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0. Okay. And so then he was looking at the 10 to 30

range --
A. He was, yes.

Q. -- on that one charge?
A. Uh-huh.

Q. And the proximity up to

A Up to 10,
0. And then five years for the criminal consbiracy?
A. Yes.

MR. JOHNSON: That's all the questions I have at
this time, Your Honor.
CROSS~-EXAMINATION

BY MS. MOODY:

Q. Mr. McKinnon --
A. Yes, ma'am.
Q. -- you earlier testified that you met with your

client to discuss his case?

A. Yes.

Q. And at those discussions, did you feel like he
understood what he was facing?

A. Very much so, yes.

Q. And you said that he indicated that he wanted to
accept the plea offer?

A. Yes.

Q. And in discussing that plea offer, did you all go
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Mark McKinnon - Cross by Ms. Moody 27

through the full -- well, not -- not that you can
predict everything that was gonna happen in the case,
did you try to walk him through what could possibly be
the turnout of the case?

A. I did to the best I could at the time, yes.

Q. | And did he offer any other witnesses that could
testify on his behalf?

A. I do not recall any witnesses that he mentioned now.
Q. What other assistance did he provide to you with
regard to helping defend on this case?

A. I'm not sure what you mean.

0. Like, did he offer any other evidence -- since
Mr. Patel had passed away, did he offer anybody else
that could refute anything that Mr. Patel would have
initially before he died testify?

A. I do not recall that. I could look back at my
notes, but I_don't recall anything like that now.

Q. And at the time_of the plea, did you go over his

rights of giving up his right to go to trial? .

A. I did.
Q. Did you all do a plea affidavit?
A. I do not recall if we did a plea affidavit or not,

but I certainly went over all his rights with him, as

"did the sitting judge at the time. I believe it was

Judge Burch.
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“to tell you for sire.”

Q. Do you have it in your file there?
\
A. I should, yes. Okay. I see a 1999 conviction

ocoffenses?

MS. MOODY: I beg the Court's indulgence.

THE COURT: All right.
BY MS. MOODY:
Q. As to his prior charges that he had, what were the
nature of those charges? Drug offenses obviously?

A They were. I would have to look back at his record

 I;can~tv

for possession with intent to distribute crack cocaine,
I see a 1993 possession of crack cocaine, third offense.
I'm sorry, that was a non-conviction. Never mind. I
see a 1995 possession of crack that was a conviction,
and there is more, but that is too --

Q. So did ydu'explaih'to him the enhancement on drug

A. Yes, ma'am, I did. Yes.

Q. Did he appear to understand it?

A, He did, yes.

Q. And despite -- was he planning on testifying?

A. I'm trying to remember. I believe he was planning
on testifying. I mean, certainly he could change his

mind during the trial, it happens a lot, but my
recollection was, yes, he wanted to testify.

Q. And when you all discussed the case, did you all
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discuss the pretextual -- I know you said it's in the
transcript, but do you feel like he understood your
arguments that could possibly go his way and the
possibility that it might not go that way?
A. Yes, that was -- a big part of our discussions
prior to trial was that that certainly -- we laid out
the issues and how, you know, a judge could rule one
way or the other and if the resulting -- or how that
would impact the trial, whether it would go forward or
not, based on the outcome of the -- that ruling, yes.
MS. MOODY: Thank you. No further guestions.
MR. JOHNSON: Just -- just one follow-up.
REDIRECT EXAMINATION
BY MR. JOHNSON:

Q. In your experience, had you gone to trial and the

judge rules against you, is the Solicitor's Office gonna

offer him this sweetheart of a deal again?
A. In my in experience, absolutely not.

MR. JOHNSON: Thank you, Your Honor. No further
gquestions.

THE COURT: Step down.

THE WITNESS: Thank you, sir.

(Witness excused.)

Mﬁ.”JOEﬁﬁéﬁ:A The Sfate has no further witnesses.

THE COURT: All right. Ms. Moody, do you want to
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If I granted it, the Solicitor's Office here would
|" provably BE happy they dould go for s third offense for |

‘him and-get'up”to 30 Yéars and so forth. And the lawyer

add anything?
MS. MOODY: No, sir.
THE COURT: You know me, I don't keep people waiting]
for weeks. He just hadn't met his burden and it's in

his clear best interest for me to deny his application.

got the conspiracy cﬂarge.dismissed, the lawyer got the
proximity charge dismissed. If he'd gone to trial, it
was in front of Judge Burch at the time, who's an
ex-police offiéer, not that that 'would have any bearing,
but he would be the one to rule on whether the police
stop was pretextual or not.

And he“only has about six more months if he stays
straight, then he won't be facing all of these charges.
If I granted it and he wanted his money back for bond,
he'd have to post another bond. The charges wouldn't
go away. It's not like you get it dismissed and the
record is expunged. He'd just subject himself to being
prosecuted for conspiracy, PWID and the proximity
charge, which clearly it's not in his best interest.

It looks like he's been aroﬁnd long enough to stay
straight for about six more months and then he'll be

through with it all. But, anyway, he didn't meet his
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burden and the lawyer obviously discussed the validity
of the traffic stop, so there you go.

MS. MOODY: Thank you, Your Honor.

THE COURT: He negotiated a really good deal, and
like I say, I wouldn't have taken it due to his prior
record.

MS. MOODY: Thank you, Your Honor.

MR. JOHNSON: Thank you, Your Honor.

(Discussion between the Plaintiff and his attorney.)

THE COURT: Oh, you'll get an order. You've got
ten days. You can appeal, but you need to think
seriously about it. They might love for you to win.

THE APPLICANT: Thank you, sir.

THE COURT: Good luck.

THE APPLICANT: See you in the near future.

(Proceedings were concluded at 12:16 PM.)
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for the Eighth Judicial Circuit of the State of South
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true, accurate and complete transcript of record of all
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I do further certify that I ém neither of kin,

counsel, nor have an interest to .any party hereto.
December 10, 2014
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
) ' .
John Thomas Robinson, ) 2013-CP-46-3507
) ' :
Applicant, ) . oc
) ORDER OF DISMISSAL
) ‘
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Conviction Relief filed
November 15,2013. Respondent made its Return on May 21,2014. An evideﬁtiary hqarfng into the
métter was convened on August 5, 2014,.at the Moss Justice Centér in York, SC. Leah B Moody,”
Esquire represented Applicant. J. Rutledge thﬁson, Esquire, of the South Carolina Aﬁomey ‘

"General’s Office, represented ﬁespondent.

At the hearing, Applicant testified on his own behalf. Mark- McKinnon, Esquire .also
| testified. This Court had.bcfore it a copy of the records of the York Cou_nty Clerk of Court, fecords
from the South Carolina Department of Corrections, the application, the State’s Return and the guilty
plea transcript.

PROCEDURAL HISTORY
Applicant was indicted at the November 2012 term of the York County Grand Jury for

Possession with Intent to Distribute (PWID) Crack Cocaine (2012-GS-46-4065)'. Applicant was -

1 He was also indicted for Crimfnal Conspiracy and PWID within proximity which were dismis;ed by the State.

Page 1 0of 7
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represented by Ma:k McKinnon, Esquire. On May 8, 2013, Applicant pled no contest before the
Honorable Paul M. Burch and was sentenced, pursuant to a negotiated sentence, o ten (10) years
suspended upon the service of eighteen (18) months’ probation for PWID Crack Cocaine, 2™ offenée
as a lesser included offense. Applicant did not appeal his convictions.or sentences.
In his current Application, Appliéant alleges that he is being held in custody unlawfully for
the following reasons: |
1. “Ineffective Assistance of Counsel” '
a. “Illegal search & seizure- USA
constitutional violation; Attomney failed
to show that claimed traffic stop (illegal

u-turn) was not an illegal act and that
search pursuant to the stop was pre-

textual,” .
2. “United States of America Constitution”
3, “Pre-textual search-constitutional violation”

At the hearing, Applicant proceeded on his claims of ineffective assistancé of blea céunse!.
SUMMARY OF TESTIMONY |

- At the evidentiary hearing, Applicant testified he pled to PWID 'cocaiﬁe, PWID cocaine

within proximity and Criminal Conspiracy and that his wife was. his co-defendant. Applicant

claimed he did not think .he should have pled guilty to any charges as all of the chafges étéfn from

: _one mcldent he also- clalmed he was- unlawfully arrested Apphcanl testlﬁed all ot his charges :

should have been dismissed at a prellmmary hearing as he beheved the police stop was prc-textual
Apphcant additionally claxmed that the “illegal U-turn”, which was the basis of the traffic stop, was

not illegal because it was not marked as xllegal Apphcant clalmed Cou 1sel failed to raise this issue.

Apphcant testified he and Counsel discussed the charges and other issues and that Counsel

‘ always told him to plead guilty. The State offered Appllcant aplea deal of ten years suspended to

Page 20of 7



eighteen months’ probation. Applicant also testified he and Counse! discussed the offenses with
which he was charged. |
Applicant furthe; claims had Counsel argued against the “pre-textual” stop, the charges would

haye been dismissed. Applicant testified that based on Counsel’s advice, he pled to these charges.

Applicant additionally stated that he should not have been charged with proximity beéause.he hadno

intent of stopping in a school zone/pé.rk area. Applicant lastly stated that there was not enough .

evidence to survive a 'prelifninary hea;iﬁg.
On cross-examination, Applicant refused to believe that if he were successful in this-action
that the State could take him to trial and if found guilty, could face up to fifty years in prison until

* this Court advised him of such.

Counsél testiﬁed he was appointed to Applicant’s caseasa public defender. Counsel stated _

he met with Applicant around ten times and rev1ewed dlscovery with him. Counsel adv1sed

: Appllcant there was a witness who would have testified that he bought crack cocaine from Apphcam

Counsel stated there was an mmal offer for an active-time sentence, but whep the aforementioned
witness died, the State offer Applicant a sentence of ten years .sus;iendeq'upon eight‘één rﬁonthf’
~probation. Counsel testified he did not threaten or force Applicant to accept t?le plea foer and was
B preparmg for trial. | ‘ _

Counsel additionally testified that the disputed U-turn Applicant complains about could have

been argued either way, but based on Counsel’s risk assessment for Applicant, he advised Applicant

to accept th'e plea offer. Counsel testified he did not request 'a_. preliminary hearing based on his .

professmnal judgment and that even if the charges had been dismissed at'a preliminary hearmg, the

State could have directly indicted Applicant. Counsel testified if Applicant was convicted at tnal he
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would face a minimum of'ten yearé on the PWID crack cocaine, 3rd offense charge. (not to mention,
the other charges). -'

On cross-examination, Counsel testified Applicant understood the charges he was facing, that
Applicant wanted to accept the plea offer and that Applicant failed ;o mention any witnesses io
Counsel which could be called at trial. Concerning Applicant’s prior conv’iction’sl, Céupsel testified
he received copies of two of Applicant’s prior certified crack cocaine convicfions from the 1990’s.
Counsel stated he explained the enhancement process to Applicant. ‘Counsel 1astly testified he -
advised Applicant concerning the “pre-textual” argument,” how a judge could -rule, and the
ramifications of such a r.uling.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post conviction relief hearing. This Court has further had the opportunity to observe

the witnessés presented at the hearing, closely pass upon their Credibility and weigh their testimony

* accordingly. Set forth below are the rele}}ant findings of facts and conclusions of law as required -

pursuant to S.C. Code Ann. §17-27-80 (2003).
| Ineffective Assistance of Counsel
Applicant alleges he- received .ineffective.assistance .of coufisel. In a PCR action; “[t]he -

burden of proof is on the applicant to prove his allegations by a preponderance of the evidénce.”

Frasier v, State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).

Where ineffective assistance of counsel is alleged as a ground for relicf, the Applicant must prove

that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial

cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
' Page 4 of 7 -
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104 S.Ct. 2052, 2064 (1984); Butler v. State, 286 S.C.- 441,334 S.E.2d 813 (1985).

The proper measure of pcfformance is whether the attorney provided representation within
the range of competence required in criminal cases. Courts presume that counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judément.

Butler, Id. The Applicant must overcome this presumption to receive relief. Cherry v. State, 300

S.C. 115,386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Undet this prong,
attorney performance is measured by its "reasonableness under professional norms." Q_}le_r_ry, 300
S.C.at117,3858.E.2d at 625, cmngS_t_ang Second, counsel's deficient performance must have

prejudiced the Apphcant such that "there is a reasonable probability that, but-for counsel'

unprofessional errors, the result of the proceeding would have been different." Cherry, 300 S.C. at

117-18,386 S.E.2d at 625. With respect to guilty plea counsel, the Applicant'must show-that there is
a reasonable probability that, but for counsel's alleged errors, he would not have pled guilty and

would have insisted on going to trial. Hill v, Lockhart, 474 U.S. 52, 106 S.Ct. 366 (1985)

This Court finds Counsel provided effective assistance of counsel in this case. Counsel .

" advised Applicant of all of the charges and the sentences the charges carried. .Counsel also
negotiated with the State in Applicant’s best interest. This Court finds Applicant made the decision
on his bwn accord with the help of lcaméd counsel. Additionally, this Court ﬁr}ds Appliqant made
this decision freely and \}oluntarily without any threat§ or promises from anyone else. Furthermore,

this Court finds that it was ultimately the Applicant’s decision to plead guilty.

This Court ﬁnds the Applicant’s testimony regardmg Counsel’s ineffectiveness. is not

_ credible while also finding Counsel’s testimony is credible.
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failed to meet his bﬁrden of proving counsel’s performance was deficient or that he was prejudiced-
thereby. Accordingly, this allegation is denied.

Accordingly, this Court finds the Applicant has faijed to prove the first prong of tﬁe
Strickland test — that Counsel failed to render reasonably effective assistance under pre\%ailing
professional norms. The Applicant failed to present specific and cofnpelling evidence that Counsel
committed either errérs or omissions in his representation of the Applicant.

- ﬁis Court also finds-the Applicant has failed to provethe second prong of Stﬁbklé_ni — that
he was prejudiced by Counsel’s performance. This Court concludes the Appliclant has not met his
burden of prbviﬁg counsel failed to render reasonably effective assistance. b_Thcréfore,' thesé
allegations are denied. | |

CONCLUSION
Based on all the forcgoing, this Court finds and concludes that the Ap’plicaht has nof
established any constitutic;nal violations or deprivations that would require this court to gra'nt his
application. Therefore, this application for post conviction relief must be denied and dismissed with
prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the-appropriate -

appellate review.. See Rule 203',-SCACR. Pursuant to Austin v. State, 305 S.C. 453 (199'1), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.

‘Rule 71.1(g), SCRCP, provides that if the applic_ant wishes to seek appcllate review, P_CR' coupsel

must serve and file a Notice of Appeal on the Applicant’s behalf. Your aitention isdirected to South

Carolina AppellateCouh Rule 243 for appropriate procedures for appeal
Page 6 of 7



IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2 The Applicant must be remanded to the custody of the Respondent. .

AND IT IS SO ORDERED!

: 2
J. ﬁt Kinard, g%

Presiding Circuit Court-Judge

Sixteenth Judicial Circuit

‘jl/ T 2014

‘KAQ%:‘J'_, South Carolina
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DEU / Harrelson
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ARREST WARRANT NUMBER
N230393
ACTION OF GRAND JURY
TRUE BILL

7l 4 i

Foreperson of Grand Jui

Date: /115712
VERDICT
- Foreperson of Petit Jury
Date:

4
©

DOCKET No. 2012-6846- DY) 5

The State of South Carolina
County of York

COURT OF GENERAL SESSIONS

November 15, Term 2012

THE STATE

vS.

JOHN THOMAS ROBINSON

Indictment for

POSSESSION WITH INTENT TO DISTRIBUTE
CRACK CQCAINE

SC Code: 44-53-375(B)(1)
CDR Code: 3039

After being fully advised as to my
legal rights, 1 hereby waive presentment
to the Grand Jury.

o.aﬂm:am:n

— :
hereby appear in my own proper person and plead
guilty to the within indictment or to

L

Defendant

b



_STATE OF SOUTH CA INDICTMENT

‘COUNTY OF YORK:

At a.Court of General Sessions,. convened on November 15, 2012, the: Grand
Jurors: of York: County present upon their oath:

POSSESSION WITH INTENT TO: DISTRIBUTE CRACK COCAINE

( ivabout August 24, 2012, the Defendant John Thomas Robmson dld

manufacture 'dlstnbute dispense, deliver, purohase or other\lee ald abet attempt orA h

" ¢onspire to manufacture, distribute; dispense, deliver, or purchase, or possess. with
intent to-distribute, dispense; or deliver crack cocaine, a.cocaine base, in violation of the

' provisions of Section 44-53-370. Said incident occurred in York County, South Carolina
all in violation' of Section 44:53:375 of the Code of Laws of South Carolina, (1976, as
amended). |

Against the. peace and dignity of the- State, and centrary- to- the ‘statute in stich
case-made and provided.




