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STATE OF SOUTH CAROLINA 

County of ANDERSON 

Johnny L. Burton .213281 

FuA name and prison number (ifany)of Applicant 

v. 

State of South Carolina 

FORMS 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 

.... 

APPLICATION FOR 

POST-CONVICTION RELIEF 

INSTRUCTIONS - READ CAREFULLY 

In order for this application to receive consideration by the Court, it shall be in writing (legibly 
handwritten or typewritten), signed by the applicant W1d verified (notarized), and it shall set forth in 
concise fonn the answers to each applicable question. Ifnecessary, applicant may furnishJlis answer to a 
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to 
which question any such continued answer refers. . ...... , 

Since every application must be sworn under oath, any false statement of a m~teria1 facttherdl', 
may serve as the basis of prosecution and conviction fqr perjury. Applicants should, therefore, exereise 
care to assure that all answers are trUe and correct. 

"t. ::-:' . 

. '. tfthe application is taken in forma pauperis, it shall include an affidavit (attachf#':at th~ back af 
the form) setting' forth information which establishes that-applicant will be unable to pay~~ fees and costs 

,·.of..theproceedings. When the application is completed, the original shall be mailed to the Elerk of Court 
for the County in which the aPplicant was convicted.' !". 

,-, 

1. Placeofdetention Lieber Corr. Inst. P.O. Box 205)",136 W'i1born Ave. 

Ridgeville, SC. 29472 

2. Name and location of Court which imposed sentence ____________ _ 

Anderson County Court of General Sessions 

3: Name(s) ofco~defendant(s) Cifany) -A-r:loQ.n.r:le..e--------------

4. The indictment number or numbers (if known) upon which and the offenses for which 

sentence was imposed: 

--~---- ,- (a) 94-Gs-04-81S (murde~) 
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(b) 94-Gs-04-823 (assault & batter with intent 'and 

(c) , ..' f . i . possesSlon or rtrearm during COUlUllSSlOIl 0 VIC ent crime 
5. The date upon which sentence was imposed and the terms ofthe sentence: 

(a) 

(b) 

(c) 

Apl"il 11, ] 994 

same as above 

6. Check whether a finding of guilty was made: 

(a) after a plea of guilty __ --,-______ --'--________ _ 

(b) after a plea of not guilty --.J,I-l' u ..... r ...... yJ-,-t_r........,.;i a ..... l""--_________ -'-__ _ 

(c) after a plea of nolo contendere 
------~-----------------------'---

7. Did you appeal from:the judgment of conviction or the imposition of sentence? 

yes 

8. If you anSwered "yes" to (7), list: 

(a) the name of each c.0urt to which: Y9'! appealed: 
'. 
1. South Carol i naCourt of Appea Is 

11. 

111. 

(b) 
1. 

u. 

111. 

(c) 

1. 

11. 

lll. 

(d) 

1. 

ii. 

111. 

the result in each such Court to which you appealed: 

denied 

the date of each such result: 

January 19, 1996 

if known, citations of any written opinion or orders entered pursuant to such 

results: 

State v. Burton, Op.No. 96-MO-OI3 

If you answered "nOn to (7), state your reasons for not so appealing: 

(a) n/a 
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(b) 

(c) 

10. State concisely the grounds on which you base your allegation that you are being held in 

custody'unlaWfully: 

(a) 

(b) 

(c) 

Petitioner's conviction is unconstitutional under •• 

State V. Belcher 385 S.c. 597, 685 S.E.2d SO, (2009) 

II. State concisely and in the same order the facts which.support each of the grounds set out 

. in (10): 

(~ XH~HXXKKX~H~X~~~~KXK~H~X:~X~~~~~~~ 

(b) Se'e attached memorandum in support of apr} icatioR 

(c) 

12. Prior to this application have you filed with respect to this conviction: 

(a) 

(b) 

(c) 

any petition in.a State Court under South Carolina Law?_-"Yr-se&J;SL-' ___ _ 

any petition in State or Federal Courts for habeas corpus or post-convictions 

relief? yes 
'- .' .. 

any petition in the United States Supreme Court for certiorari' othet:tli,an petitions, 

if any, already specified in (8)7 __ ·......IyL::e~s~ ___ ~--'---_____ _ 
. . 

(d) any other petitions, motions or applications in this or any other Court? ___ _ 

13.' If you answered "yes" to any part of (12); list with respect to each petition, ~otion or 

application: 

(a) the specific nature thereof: 

1. post conviction Relief 

11. 28 USC §22§4 
lll. 

IV. 

(b) the name and location of the Court in which each was filed: 

1. ARQerSOR COURty Court of CommOA Pleas 

11. District Cayrt at Seyth Carelina 

lll. 
-- -----------_. __ ._- -_.- ---.. ~-.-----.-----.--
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the disposition thereof: 

denied relief 

denied relief 

the date of each such disposition: 

January 22, 1997 

unknown 

..... ' ... 

ifknown, citations of any written opinions or orders entered pursuant t6 each such 

disposition: 

1. unknown 

11. 
tlnknewn 

111. 

IV. 

14. Has any ground set forth in (10)- been previously presented to this or any other Court, 

state or Federal, in any petition, motion or application which you have filed? . 

no 

15 . if you answered "yes" to (14) identify: 

(a) which grounds have been presented: 

1. 
fila 

11. 

lll. 

(b) the proceedings in which each ground was raised: 

1. Ria 
ll. 

111. 
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. 16. ff any ground set f9~"in. (l Qrhas hot previously been presented to' any Co'urt, State or 
"," ,. . .' 

Federal,set forthfjre.8rOttg,d anastate concisely. the reasohs why such ground has not 
. ;~''''''- I' '; . . 

P~viouslY been~r;~~:' '~'l' 
(a) f; rat f il i ng uMer new rule 

, (b) 

(c) . 

17. Were you represented by an attorney at any time during the course of: 

. (a) your ~gnmentaD.d plea? ____________ --'-.....--,.--.,.----'-_ 

(b) your trial, if any? ~y...s;e'-'iils'--_----~-----.:...-___ -~--
(c) 

(d) 

.. your sehtencing? ---Jywe~s~ ___________ -'----'-_-.,__--

(e) 

your appeal, if any, from the judgment of conviction or the impOsition of 

~nren~?_~y~e~SL-----------__.,._---__.,._--~--­
prep~tion, presentation or consideration 'of any petitions, motions or :;tpplications 
'. . - '" 

with respect to this conviction, which you filed? _----"-y...:;e,.::s _______ _ 

18. If you answered "yeS" to one or more parts of (17), list: 

(a) . the name and address of each attorney whq represented you: 

1. Robert A. Gamble, esg. 

ii. Robert M. Dudek, eSQ. 

1Il. 

(b) the proceedings at which each such attorney represenred you; 

l. trai) and sentenci ng 

ll. direct appeal 

111. 
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

IN THE COURT OF COMMON PLEAS 

Johnny Lee Burton 1213281 -- Petitioner, 

-Vs-

State of South Carolina -- Respondent, 

flEfIORANDOM IN SUPPOR'!' OF 

APPLICATION FOR POS'!' CONVICTION RELIEF 

PURSUANT TO S.C.CODE ANN. 

I' 17-27-20 THROUGH 160 

Johnny Lee Burton 
SCDCt 213281 
Lieber Corr. Inst. 
P.O. Box 205 
136 Wilborn Ave. 
Ridgeville, SC. 29472 

~. 



STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

Johnny Lee Burton *213281 

Petitioner, 

-v-

State of South Carolina 

Respondent, 

IN THE COURT OF COMMON PLEAS 

MEMORANDUM IN SUPPORT OF 

APPLICATION FOR POST CONVICTION 

) RELIEF PURSUANT TO S.C.CODB ANN. ' 

§f 17-27-20 THROUGH 160 

COMES NOW, Johnny Lee Burton, pro-~, herein a.fter. Peti tioner 

respectfully seeking relief in this Honorable Court pursuant to 

S.C. Code Ann. §17-27-20 through §17-27-160. 

This issue presented, statement of facts and citations of 

authorities relied on will show unto this Honorable Court his 

entitlement to the requested relief sought herein. 

i;;jY SU.bmitted, 

lsi (t'L~ 
nny e Burton 

1 



ISSUE (A) IS PETITIONER'S CONVICTION UNCONSTITUTIONAL UNDER STATE 

V. BELCHER? 

FACTS 

Petitioner asserts his conviction is unconstitutional and 

.... arrants revie .... under State v. Belcher, 385 S.C. 597,685 S.E.2d 

802 (2009). 

In the i nstan t case Pet i t ioner' s sole defense .... as tha t he 

acted in self-defense. During closing argument the Solicitor 

argued the follo .... ing to the jury: 

In other .... ords, it's not enough to come to 
into court and say, gee, I took a firearm and 
I pointed it at somebody and I shot three 
times, but I didn't mean to kill them. I 
shouldn't be found gu i 1 ty of murder, because 
that is so reckless, .... hen you take a firearm 
and aim at somebody and shoot three times, 
that infer the malice from the use of 
that .... eapon. Tr.p.304, L.13-19 • 

Thereafter, trial counsel argued the follo .... ing: 

He learned at the fair from the argument 
that Shedrick Gaines had .... ith Jonathan Boston, 
that a black nine millimeter pistol .... as sho .... n. 
It was shown to him from the hands of Shedrick 
Gaines. So, he kne .... from that that there was 
some times Shedrick Gaines .... as armed. 
(Tr.p.310, L.16-20]. 

After closing arguments the trial court charged the jury on 

mailce murder and in doing so charged the jury the following: 

2 
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The Law says if one intentionally kills 
another with a deadly weapon, the inference of 
malice may arise. [Tr.p.332, L.22-23]. 

To infer malice from the use of a 
dangerous instrumentality, such as a weapon, 
the conduct must either be intentional. 
[Tr.p.333, L.3-5]. 

Di rect ly aft er th is instruct ion the Tr i al Court cha rged the 

jury with the four elements of self-defense. 

In Belcher· the Court held: "where evidence is presented that 

would reduce, mitigate, excuse or justify a homicide (or assault 

and battery with intent to kill) caused by the use of a deadly 

weapon, juries {shall] not be charged that malice may be inferred 

from the use of a deadly.weapon." Id at 810. 

Although, our Supreme Court stated that "[o]ur ruling will 

not apply to convictions challenged on post conviction relief. n 

citing generally Teague v. Lane, 489 u.S. 288 (1989). Petitioner 

asserts that under Teague "[n]ew rules of constitutional criminal 

procedures are generally not applied retroactively on collateral 

review. There are however, two (2) limited exceptions in which a 

new rule may apply retroactively on collateral review: (1). if 

the new rule forbids criminal punishment of certain primary 

conduct, or (2) if the new rule improves the accuracy of 

convictions and alters our understanding of the bedrock elements 

necessary for a fair proceeding, thus making it a "watershed 

rule" of criminal procedure. T~ague v. Lane, 489 u.S. at 311, 109 

S.Ct. 1060. 

In Belcher the decision listed 25 known cases between 1894 

and 2006 that Belcher overrules. The Justices noted the decision 

- 3~-----·------·--
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applies to cases pending on appeal or not yet final. However none 

of the 25 cited cases [have an appeal pending], pointe.d out Mr. 

Mark Plowden, a spokesman for the Attorney General's Office. 

Considering the decision in Belcher overruled 25 cases 

between 1894 and 2006 that did not have appeals pending, 

Petitioner believes his case would satisfy the criteria for 

consideration under the Belcher decision based on the facts of 

·his case. 

Petitioner asserts that this is not primarily a "new rule", 

but it is also an "old rule" dictated by existing precedent. See 

Sandtrom v. Montana, 442 U.S. 510 (1979), which was clearly 

established federal law at the time Petitioner's conviction 

became final. Further in support in Yate.s v. Evatt, 500 U.S. 391 

wherein South Carolina applied federal law to a state court 

conviction. Id 

In the instant case the instructions were clearly 

unconstitutional in that Petitioner's case does involve the 

necessary facts warranting self-defense, therefore the 

prosecution's burden was substantially lightened by the trial 

court's instructions that malice being inferred from the use of a 

dead 1 y weapon. 

There is a reasonable probability that jurist of reason could 

have interpreted this instruction as directing the jury to find 

that Petitioner entertained actual malice under the State's 

intent to kill theory solely on the basis that he employed a 

deadly weapon. 

4 
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CONCLUSION 

WHEREFORE, Petitioner is informed and believes the instant 

application raises sufficient questions of law and fact that 

require an evidentiary hearing in the instant matter. 

Respectfully Submitted, 

/s/~t,.~· 
Johnny Lee Burton 

.----5,:...·--- ----- -.----
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·19. State clearly, the relief you seek in filing this application: 

20 . 

vacate sentence and conviction and remand for new trial or 

i~ thealter~ati"e conduct and e'Jidentiary hearing in the 
instant matter to d~termine whether Petitioner is entitled 

k~ y~~!~~1mMCrds~fitefiteaff5m 'iny~tt~re8M that you have not challenged? 

no 

. Revised 312003 

STATE OF SOUTH CAROLINA ) 
)YERJFICA TION 

County of Dorch~ster ) 

/;j~({, 
I, being duly sworn 
upon my oath, d 'oslnd~ay tliat.lhave subscribed to the foregoing application; that I know the 

. ,0_.. lit 

contents thereof; that it iriclude(~very ground known to me for vacating, setting aside or 
correcting the conviction 'and .s~~tence attacked in this application; and that the matters and 
allegations therein set forth are true. 

swo 

. ~ "- &,wrtF-

d subscribed before me thiS,-* 
My Commission Expires: 

----------------

6 
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APPLICATION TO PROCEED WITHOUT PAYMENT 
OF COSTS AND AFFIDAVIT 
,IN SUPPORT THEREOF 

I, Jobnny Lee Burton , hereby apply for leave to 
proceed in this action without prepayinent of fees or costs or security therefor,' In support of my 
application I declare under penalty of perjury that the followi·ng faets are true:' 

. (1) I am the applicant in this action and I believe I am e~titled to redresS. 

(2) Because of ~y poverty I am unable to pay the cost~ of said proceeding cir give' 
security thereof.' ' . . 

. Applicant 

• "j •• 

. '" -. 
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STATE OF SOUTH CAROLINA 
COUNTY OF ANDERSON 

Johnny L. Burton, #213281, 

Applicant, 

v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE TENTH JUDICIAL CIRCUIT 

20 ll-CP-04-2060 

RETURN AND MOTION TO DISMISS 

In response to the post-conviction relief application filed on July 5, 2011, the Respondent 

would show this Court: 

I. 

The Applicant is incarcerated with the South Carolina Department of Corrections pursuant to 

orders of commitment of the Anderson County Clerk of Court. The Applicant was indicted at the 

April 1994 term of the Anderson County Grand Jury for Murder, Assault and Battery with Intent to 

Kill and Possession of a Firearm of Knife During Commission of or Attempt to Commit a Violent 

Crime (I994-GS-04-0823/0825). Robert A. Gamble, Esquire, represented him on the charges. On 

April 11, 1994, Applicant proceeded to jury trial before the Honorable H. Dean Hall, where he was 

found guilty of Murder and Possession of a Weapon. Applicant was sentenced to concurrent life 

imprisonment for murder and five (5) years for the Possession of a Weapon charge. 

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. The 

South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Burton, Op. 

No. 96-MO-0 13 (S.C. Ct. App. filed January 19, 1996.) 

Applicant filed his first application for Post-Conviction Relief on October 16, 1995. (1995-

\ 4. 
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CP-04-1732). Respondent made its Return on January 22, 1996, and a Supplemental Return on 
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January 31, 1996. An evidentiary hearing was convened into the matter on January 22, 1997, before 

the Honorable James E. Lockemy, at which Applicant was present and represented by counsel Ivan 

Toney, Esquire. By written order, Judge Lockemy denied and dismissed the application with 

prejudice. A timely Notice of Appeal was filed and a Petition for Writ of Certiorari was submitted on 

Applicant's behalfby the South Carolina Office of Appellate Defense. Upon information and belief, 

the South Carolina Supreme 'Court denied the Petition. 

Applicant subsequently filed a second applicatio~ for PCR on AprilS, 2005. The State made 

its Return and Motion to Dismiss on August 4,2005. A Conditional Order of Dismissal was signed 

by the Honorable J .C. Nicholson on August 19,2005, conditionally dismissing the application while 

giving Applicant twenty (20) days in which to tile his objections to the dismissal. On October 31, 

2005, Judge Nicholson signed a Final Order dismissing Applicant's action with prejudice. A Notice 

of Appeal was filed and a Petition for Writ of Certiorari was submitted April 20, 2006. The South 

Carolina Court of Appeals denied the Petition on August 29, 2007, and after denying the Petition for 

Rehearing, issued the Remittitur on April 10,2008. 

Attached herewith and incorporated herein are the records of the Anderson County Clerk of 

Court regarding the subject convictions, the Applicant's records from the South Carolina Department 

of Corrections, the guilty plea' transcript, and the records from Applicant's previous PCR actions. 

The Respondent reserves the right to amend this Return upon receipt of any relevant materials. 

II. 

In his application for post conviction relief the Applicant alleges that he is being held in 

custody unlawfully for the following reasons: 

I. Petitioner's conviction is unconstitutional under State v. Belcher, 
385 S.c. 597,685 S.f: .. 2d_802 C2QQ9L- _..:.. _____ . ______________ ._ .. 

--------------_. __ .. - .. __ .. - .. -- ---

--~-----~. -----~ 
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Any claims not specifically enumerated in the PCR application or amendments will be opposed by 

the State at an evidentiary hearing, and the State will seek summary dismissal of vague or general 

claims at an evidentiary hearing. S.C. Code § 17-27-50. All amendments should be made well in 

advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP. 

III. 

Respondent submits this court should summarily dismiss the current Application because it is 

successive to the previous application for post-conviction relief. Successive applications for post-

conviction relief are disfavored. Land v. State, 274 S.c. 243, 262 S.E.2d 735 (1980). S.C. Code 

Ann. § 17-27-90 (1985) states: 

All grounds for relief available to an applicant under this chapter 
must be raised in his original, supplemental or amended application. 
Any ground finally adjudicated or not so raised, or knowingly, 

voluntarily and intelligently waived in the proceeding that resulted in 
the conviction or sentence, or in any other proceeding the applicant 
has taken to secure relief, may not be the basis for a subsequ~nt 
application, unless the court finds a ground for relief asserted which, 
for sufficient reason, was not asserted or was inadequately raised in 
the original, supplemental or amended application. 

Under this statute, successive post-conviction relief applications are forbidden unless an 

applicant can point to a "sufficient reason" why new grounds for reliefwere.not raised or were not 

properly raised in previous applications. Aice v. State, 305 S.c. 448, 409 S.E.2d 392 (1991). Any 

new ground raised in a subsequent application is limited to those grounds that "could not have been 

raised ... in the previous application." Id., 305 S.C. at 450, 409 S.E.2d at 394. If the Applicant 

could have raised these allegations in a previous application, then the Applicant may not raise those 

grounds in successive applications. Id. The Applicant bears the burden of showing that the 

allegations could not have been raised previously. Land, 274 S.c. 243, 262 S.E.2d 735 (1980). 

- - - - ---
-~------- -------_.----
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The Applicant could have raised the new grounds for reliefin his prior post-conviction relief 

application. The Applicant has failed to present any reasons why he could not have raised the current 

allegations in his previous post-conviction relief applications. Accordingly, Respondent moves for a 

summary dismissal of the application because it is successive. 

IV. 

Additionally, the Respondent submits that this Application for Post-Conviction Reliefshould 

also be summarily dismissed for failure to comply with the filing procedures of the Uniform Post-

Conviction Procedure Act. S.C. Code Ann. § 17-27-10 to -160. S.C. Code Ann. § 17-27-45(a) reads 

as follows: 

An application for relief filed pursuant to this chapter must be filed 
within one year after the entry of a judgment of conviction or within 
one year after the sending of the remittitur to the lower court from an 
appeal or the filing of the final decision upon an appeal, whichever is 
later. 

The South Carolina Supreme Court has held that the statute of limitations shall apply to all 

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468,469 S.E.2d 606 (1996). The 

Applicant was convicted of the offense(s) he challenges in this Application on April II, 1994, and 

Applicant's direct appeal was resolved in 1996. This Application was filed on July 5, 2011, which 

was over a decade after the statutory filing period had expired. 

A motion for summary judgment may properly be used to raise the defense of statute of 

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.c. 487, 445 S.E.2d 638 

(1994). In addition, S.c. Code Ann. § 17-27-70(c)( 1985) authorizes the Court to "grant a motion.by 

either party for summary disposition of[an] application when it appears from the pleadings ... that 

there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of 
. 

~------ -------­----_._._----------
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law." Therefore, the Respondent requests that this Court summarily dismiss the application for post 

conviction relief for failure to tile within the time mandated by the Post Conviction Procedure Act. 

v. 

Further, Respondent submits Applicant's allegations regarding the retroactive application of 

State v. Belcher fails on the merits. The case of State v. Belcher was decided by the South Carolina 

Supreme Court on October 12,2009, some tifteen (15) years after the Applicant was convicted in 

1994. Belcher "represents a clear break from our modem precedent" approving of the jury charge on 

inference of malice from use of a deadly weapon, expressly overruling some twenty-six (26) cases 

decided over the course of more than 100 years, ranging in date from 1894 to 2006. 385 S.C. at 612, 

685 S.E.2d at 810. The charge given in Applicant's case was, at the time of his trial, the sanctioned 

charge on the law. In Belcher, the Court held, "where evidence is presented that would reduce, 

mitigate, excuse or justify a homicide (or assault and battery with intent to kill) caused by the use of 

a deadly weapon, juries shall not be charged that malice may be inferred from the use of a deadly 

weapon." State v. Belcher at 612, 685 S.E.2d at 810. The opinion expressly stated that "[o]ur ruling, 

however, will not apply to convictions challenged on post-conviction relief." Id. at 613,685 S.E.2d 

at 810. 

Tn his supporting memorandum, Applicant conceded the opinion set forth in Belcher 

explicitly stated that it was not to be applied retroactively or to convictions challenged on post 

conviction relief. Applicant argues, however, that the ruling should be applied retroactively to his 

PCR application anyway as an "old rule dictated by existing precedent." Respondent submits that the 

South Carolina Supreme Court's intention is clearly shown through the language of the Belcher 

opinion in limiting the ruling to not be applicable on post-conviction relief, and Applicant's 

------- ------ - --------------- ~ ---~---- - -
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assertions to the contrary are erroneous and without merit. Therefore, Respondent submits this 

application is both procedurally barred, as well as without merit. Accordingly, Respondent 

respectfully requests this Court summarily dismiss the action. 

VI. 

Each and every allegation contained within the application not hereinbefore either expressly 

admitted, qualified or explained is hereby denied. 

VII. 

WHEREFORE, having made its Return and Motion to Dismiss, the State requests that 

the Applicant's current application for PCR be summarily denied and dismissed. 

By: 

c~mbia, South Carolina 

. v'ly\LI'ljlrr. 20lQ. 

-- - -----~--------- ---------------

60f6 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

JOHN W. McINTOSH 
Chief Deputy Attorney General 

SALLEY W. ELLIOTT 
Assistant Deputy Attorney General 

KAELON E. MAY 
Assi stant Attorney. General 

P.O. Box 11549 
Columbia, S.C. 29211 

-------- -- --- -- --- --- -~---
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

JOHNNY L. BURTON, #213281 

Applicant, 

vs 

STATE OF SOUTH CAROLINA, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

2011-CP-04-2060 

AFFIDAVIT OF SERVICE BY ivfAIL 

1. I am an employee of the Respondent in the above-captioned action. 

2. Regular communication by mail exists throughout the State of South Carolina and that this 
is a proper circumstance of service by mail. 

3. I have this day served a copy of the Return and Motion to Dismiss in the above-captioned 
matter on the following person by depositing same in the United States mail, postage prepaid: 

Johnny L. Burton. #213281 

Lieber Correctional Institution 

P.O. Box 205 

Ridgeville, SC 29472 

DATED this 18th day of January, 2012. 

Lena Pelishenko, Legal Assistant 

For Respondent 

--- --~-- -------------------- --------~------ -~ ~- --- -~-

20. 

-----'--"------'--'-'-----'-----~---'----~--
--~~~-=~~--~-~--------



'STATE OF SOUTH CAROLINA 
COUNTY OF ANDERSON 
IN THE COURT OF COMMON PLEAS 

FORM 4 
JUDGMENT IN A CIVIL CASE 

CASE NO. 2011 CP-Q4-2060 

Johnny L. Burton, #213281 F't.~8'-CLaRK·~ 9f',IQtate of South Carolina 
--~--~~~--------~A~~~~~~~O~NS~ 

PLAINTIFF(S) lOll fEB - q A q: 08iFENDANT(S) 

2L 

~OMHo.H PLEAs' I4tD Attorney for: 0 Plaintiff t8J Defendant 
Submitted by: Kaelon E . . \fay 

GtHiRAl SE$~'l& 
or 

o Self-Represente ~jtigant 

0 
DISPOSITION TYPE (CHECK ONE) 6: 

JURY VERDICT. This action came before the court for a trial by jury. The issues 0 have been tried and a verdict rendered. 
0 I8J DECISION BY THE COURT. This action came to trial or hearing before the cou 
'W The issues have been tried or heard and a decision rendered. 

0 ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCP; 0 Rule 41(a :::> 
'~ SCRCP (Vol. Nonsuit); 0 Rule 43(k), SCRCP (Settled); 0 Other 

0 ACTION STRICKEN (CHECK REASON>: O.Rule 400), SCRCP; 0 Bankruptc, .J-
o Binding arbitration, subject to right to restore to confirm, vacate or modify '« 
arbitration award; 0 Other 

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABL£ BOX): o Affirmed; I;J Reversed; 0 Remanded; 0 Other 

~ 
C) 
~ 

en , 
CD 
LU 
La.. 

NOTE: A rrORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: ~ See attached order (formal order to follow) 0 Statement of Judgment 
by the Court: 

ORDER INFORMATION 
This order 0 ends ~ does not end the case. 
Additional Information for the Clefk : 

INFORMATION FOR THE PUBLIC INDEX 
Complete this section below when the judgment atrects title to real or personal property or If any amount 
should be enrolled. If there Is no lud~ment Informatlon-, indicate "Nt A" in one of the boles below. 

Judgment In Favor of Judgment Against Judgment Amount To be Enrolled 
(List name(s) below) (List name(s) below) (List amount(s) below} 

$ 

$ 

$ 

If applicable. describe the property, including tax map information and address, referenced in the order. 

The judgment infonnation above has been provided by the submitting party. Disputes concerning the amounts contained in this 
fonn may be addressed by way or motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 
or additionaJ taxable costs not available at the time the fonn and finaJ order are'submitted to the judge may be provided to the 
clerk. Note: Title .bstnttors and rne.rchen should rerer to tbe omcl.1 court order ror judgment detalb. 

----- .. Cin:uk liil&~v'-------~----- ~ -~~!:~-!:~- -----~t~?;JT5:----
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STATE OF SOUTH CAROUN~t.&O-CLE~·S Orm[HE COURT OF COMMON PLEAS 
COUNTY OF ANDERSON AND~RspN Sf; FOR THE TENTH JUDICIAL CIRCUIT 

Johnny L. Burton. #213281. lOll FEB - ~ A q: Oq 2011-CP-04-2060 

. eOMMON P~EAS AND 
ApplIcant, GENERAL ~ESSIONS 

) 

v. ) CONDITIONAL ORDER OF DISMISSAL 
) 

State of South Carolina. ) 
) 

Respondent. ) 
) 

This matter comes before this Court by way of an application for post-conviction relief filed 

July 5, 20 II. In its return, the Respondent requested the application be summarily dismissed. 

PROCEDURAL HISTORY 

The Appl icant was indicted at the April 1994 term of the Anderson County Grand Jury for 

Murder, Assault and Battery with Intent to Kill and Possession of a Fireann of Knife During 

Commission of or Attempt to Commit a Violent Crime (1994-GS-04-0823/0825). Robert A. 

Gamble, Esquire, represented him on the charges. On April II, 1994, Applicant proceeded to jury 

trial before the Honorable H. Dean Hall. where he was found guilty of Murder and Possession of a 

Weapon. Applicant was sentenced to concurrent life imprisonment for murder and five (5) years for 

the Possession of a Weapon charge. 

A timely Notice of Appeal was filed on Applicant's behalfand an appeal was perfected. The 

South Carolina Court of Appeals affirmed Applicant's conviction and sentence. State v. Burton, Op. 

No. 96-MO-013 (S.c. Ct. App. filed January 19, 1996.) 

ATRUECOPY 

L 2. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court finds that the current application for post-conviction relief must be summarily 

dismissed because it is successive to his prior application for post-conviction relief. S.c. Code Ann. 

§17-27-90 provides that: 

All grounds for relief available to an application under this chapter 
must be raised in his original. supplemental or amended Application. 
Any ground finally adjudicated or not so raised, knowingly, 
voluntarily and intelligently waived in the proceeding that resulted in 
the conviction or sentence or in any other proceeding Applicant has 
taken to secure relief, may not be the basis for a subsequent 
Application, unless the court finds a ground for relief asserted which 
for sufficient reason was not asserted or was inadequately raised in 
the original, supplemental or amended Application. 

Successive applications are disfavored and the burden is on Applicant to establish that any 

new ground raised in a subsequent application could not have been raised by him in a previous 

application. Foxworth v. State, 275 S.c. 615, 274 S.E.2d 415 (1981); Aice v. State, 305 S.c. 448.409 

S.E.2d 392 (1991); Arnold v. State/Plath v. State, 309 S.C. 157,420 S.E.2d 834 (1992). 

This Court finds that the current allegations' were or could have been raised in the 

proceedings based on Applicant's prior application for post-conviction reliefand prior petitions, and 

thus the current application is successive and barred under S.c. Code § 17-27-90. Applicant has 

failed to establish sufficient reason why these allegations overcome the successive nature of the 

application; therefore, he has failed to meet the burden imposed upon him. Land v. State, 274 S.C. 

243,262 S.E.2d 735 (1980); Aice, 305 S.c. 448, 409 S.E.2d 392; Arnold v. State/Plath v. State, 309 

S.c. 157, 420 S.E.2d 834. 

~ ---- ------------
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Therefore, this Court finds that the application for post·conviction relief is summarily 

dismissed for failure to tile within the time mandated by statute and for being successive. 

Pursuant to S.c. Code Ann. § 17·27-70(b), the Court intends to dismiss this Application with 

prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should 

not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of 

this Order upon him to show why this Order should not become final. The Applicant shall file any 

reasons he may have, factual or legal, with the Anderson County Clerk of Court and shall serve 

opposing counsel at the following address: 

Office of the Attorney General 
Attn: Kaelon E. May, Esquire 
P.O. Box 11549 
Columbia, South Carolina 29211 

AND IT IS SO ORDERED this ~ day of feb(ua {~ ,2011... 

_Ao,---+~c=J:=-..:.e. r?:,-,_:.=;...)~O....:..n--,-_, South Carolina. 

-_._---------------- -----

50f5 

~ J. C DELL MADDOX, JR. 

CHIef Judge for Administrative Purposes 
Tenth Judicial Circuit 
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STATE OF SOUTH CAROLINA 
COUNTY OF ANDERSON 

Johruly L. Burton, 

Plaintiff, 

v. 

State of South Carolina. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

( 
\ '. 

IN THE COURT OF COMMON PLEAS"" 
FOR THE 10TH JUDICIAL CIRCUIT 
CA NO.: 2011-CP-04-02060 

ORDER 

Plaintiffs request for additional time to draft Return to the State's Conditional Order of 
Dismissal is hereby granted, there being no objection from the State. 

Plaintiff Johnny L. Burton now has until March 27.2012 to complete his Return in this matter. 

IT IS SO ORDERED. 

c.-
Signed this ._) day of 0}1 (( "j ,2012 

J. coreIiMaddox, Jr. 
Chief Judge for Administrative Purposes 
10th Judicial Circuit 
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

IN THE COURT OF COMMON PLEAS 
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CIA No.2011-CP-04-02060 

~:t> - ~ .. 
, :z: N (""') 
V10 r1 

Johnny Burton -- Petitioner, 
ATRUE COpy 

-Vs- FEB 2 2 2012 

State of South Carolina -- Respondent, 
JlI,04.lI.:1.. 

cJRKOFoo:m 

PETITIONER'S OBJBCTION AND OPPOSITION 

TO THB CONDITIONAL ORDER 

Johnny Burton 
SCDC, 213281 
Lieber Corr. Inst. 
P.O. Box 205 
136 Wilborn Ave. 
Ridgeville, SC. 29472 

------~---,---
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PBTITIONBR'S OBJBCTION AND OPPOSITION 

TO THB CONDITIONAL ORDBR 

27. 

Peti tioner, hereby lodges his opposi tion and objections to 

the Conditional Order that was issued in the instant matter. 

Petitioner agrees with the procedural hist~ry as set forth in 

the Conditional Order. However, Petitioner objects to the Court's, 

conclusion that the issue raised in the instant application could 

have been raised in the original PCR application, since the State 

v. Belcher, 385 S.C. 597 (2009), did [not] come into effect until 

2009. 

Whi Ie successive appl icat ions are disfavored there are (2) 

two limited exceptions. First, where the applicant was denied his 

right to appeal the denial of his first PCRapplication, Austin 

v. State, 409 S.E.2d 395, 396 (S.C.1991)(per curiam), also see 

Aice v. St~te, 409 S.E.2d at 395, the Court explained that every 

PCR applicant is entitled to a full adjudication on the merits of 

his first PCR appl icat ion, or -one bi te at' the apple-, wh ich 

includes the right to appeal the denial of his first PCR 

application. The second exception, is where there has been a 

change in law, or new rule, or if the applicant contends that 

there is evidence of material facts not previously presented and 

heard that requires vacation of the conviction or sentence, the 

application must be filed within one year after the date of the 

actual discovery of the facts by the -applicant-, [or] after the 

date when the facts could have been ascertained by the exercise 

of due diligence, thus' what is know as the -discovery rule- S.C. 

="-=-=-::.:.::' - .. - ., - -- .. - .-- .... --',- ;.;:,1- . 



Code Ann. §17-27-45(c). Petitioner filed the application and 

supporting memorandulD of law within one year of [his] actual 

discovery of the Belcher, supra, decision. C.f. Tilley v. State, 

334 s.c. 24, 511 S.E.2d 689 (1999)(fourth PCR application, 

challenging guilty plea as involuntary on grounds that applicant 

did know he was not parole eligible, not successive where 

applicant could not have raised claim in previou8 application 

because he previously did not know he was parole eligible): also 

see Coats v. State, 575 S.E.2d 557 (S.C.2003). 

The issue raised here is clearly appropriate for PCR because, 

s.C. Code Ann. 17-27-20(a): states any person convicted or 

sentenced for a crime who cIa ims tha t: 17-27-20 (a) 1, that the 

conviction or sentence was inviolation of the United States 

Constitution or the Constitution of this State, §17-27-20(a)(4), 

that there exists evidence of material facts, not previously 

presented and heard, that requires vacation of the conviction or 

sentence in the interest of justice. 

The Belcher, supra, decision is a "new rule" of law and 

Petitioner is challenging the new rule as a "watershed rule" of 

Teague v. Lane, 489 u.s. 288 (1989), which has two limited 

exceptions. In order for a new rule to meet the accuracy 

requirement of the Teague exceptions, "it is notenough~ •.• to say 

that [the) rule is aimed at improving the accuracy of the trial, 

Sawyer, 497 u.s. at 242, or that the rule is directed toward the 

enhancement of reliability and accuracy in some sense. Id 497 

U. S. at 243. Instead, the quest ion is whether the new rule 

remedied "an impermissible large risk of an inaccurate 

----------- convict-ion.~ Summer-lin-,--l24- S-. Ct--.---2519-.-~---- ---. -.---- ----- --.. - -------.~----

2 '. 



The Court in Belcher would "generally" not apply to cases 

being reviewed on post conviction. This assertion is a denial of 

equal protection, as the Belcher decision overruled 25 cited 
\ 

cases from 1894 to 2006, in which did not have direct appeals 

pending. Therefore, Peti tioner' s case fails wi th in the class of 

cases that were considered from 1894 to 2006 and should be 

equally considered and the law applied equally. 

In order to establish a claim of unconstitutional selective 

application of law, Duke Power v. Bell, 155 S.C,~ 299, 152 S.E. 

865 (1930), Ramey v. Ramey, 273 s.C. 680, 258 S.E.2d 883 (1979), 

it is required not only that the law is not applied equally to 

other persons in the same class similarly situated, Whaley v. 

Dorchester Co. Zoning Bd of Appl., 337 s.C. 568, 524 S.E.2d 404 

(1999), but also the selective application of the law was 

deliberately based upon an impermissible application upon the 

classification. Robin v. Truluck, 270 s.C. 227, 241 S.E.2d 739 

(1978). No state shall deny any person wi thin it's jurisdi ct ion 

the equal protection of' laws. u.s. Const. Amend. XIV fl. Equal 

protection requires' all persons be treated alike. under like 

circumstances and conditions both in privileges conferred and 

legal: liabilities imposed. GTE Sprint Comm. Corp. v. Public 

Servo Comm., 288 S.C. 174, 341 S.E.2d, 129 (1986). 

It is that in which Petitioner asserts that the Belcher 

decision overruled 25 case from' 1894 to 2006 that did not have 

direc~ appeals pending. Under ,Teague, supra, "new ~ules of 

constitutionai criminal procedures are "generally" not applied 

--- -- ----------- ------------- - -----~-~-----------------_.- ----- --------_. __ . 
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retroactively on collateral review. A stringent review of the 25 

cases that Belcher overruled must have been considered 

retroact i vel y, since the overruled cases did not have di rect 

appeals pending and ranged from 1894 to 2006, and therefore the 

failure to consider Petitioner case against the backdrop of those 

overruled case· in retrospect to the Belcher, supra, decision 

clearly results in a denial equal protection. 

Teague, set forth (2) two limited exceptions in which a new 

rule may apply retroactively on collateral review, (1) if the new 

rule forbids criminal punishment of certain primary conduct, or 

(2) if the new rule improves the accuracy of convictions for a 

fair proceeding. See Burch v. CorCoran, 273 F.3d 577 at 585 (4th 

Cir.), citing Teague v. Lane, 489 u.s. at 311. 

The holding of Belcher, supra, is not pr imar i 1 Y a new rule, 

but rather an old rule dictated by existing precedent. See 

Sandstrom v. Montana, 442 U.S. 510 (1979), which was clearly 

established u.S. precedent, also compare Yates v. Evatt, 500 u.S. 

391, therefore it is not a new rule but and "extension" of an old 

existing rule and precedent. 

The instant application and challenge to the Belcher, supra, 

decision could not have been raised in Petitioner's original 

application, and since the application raises an issue of 

national importance and is a case of "first impression", the 

instant application should not be dismissed as successive, but 

rather competent counsel should be appointed and an evidentiary 

hearing convened in the instant matter. 

------------ ------- - -------- --- - -
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CONCLUSION 

WHEREFORE, based on the foregoing, the· instant application 

raises question of national importance and is a case of "first 

impression" and could not have been brought in the Original jCR 

application since the Belcher, supra, decision did not come into 

effect until 2009. 

Respectfully Submitted, 

/s/~~~ Jrlilysrton .. 

Petitioner, pro~se 
I 
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STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

IN THE COURT OF COMMON PLEAS 

CIA No.20ll-CP-04-02060 

Johnny Burton -- Petitioner, 

-Vs-

:). 
i .'~ 

" 

ATRUE COpy 

I FEB 2 2 2012 

State of South Carolina -- Respondent, 

CERTIFICATE OF SERVICE 

The unders igned, pro-se, Pet i t i oner hereby cert if i es he has 
served a true and correct copy of the enclosed Objection and 
Opposition to the-Conditional Order, by placing the aforesaid in 
a properly addressed, first-<rl~ss postage affixed envelope and 
placed in the U.S. Mail, thisklLday of 1f t '" , 2012. 

Parties Served: 
Attorney General 
Alan Wilson 
P.O. Box 11549 
Columbia, SC. 29211 

Respectfully Submitted, 

/s/h!-~ Jnny rton 

Petitioner, pro-se 
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STATE OF SOUTH CAROLINA 
COUNTY OF ANDERSON 

IN THE COURT OF COMMON PLEAS ) 
) 
) ATRUE COpy 

Johnny L. Burton, # 213281, 

Applicant, 

v. 

State of South Carolina, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. ) 
) 

2011-CP-04-2060 

~. : . i 
:":;. 
/' 

f. ..•. ; .•. 

FINAL ORDER OF DISMISSAI.{):,._ 

This matter comes before this Court by way of an Application for post-conviction relief 

(PCR) filed July 5, 2011. Respondent made its Return and Motion to Dismiss on January 18, 

2012, requesting that the application be summarily dismissed. Pursuant to this request, and after 

reviewing the pleadings in this matter and all of the records attached thereto, this Court issued a 

Conditional Order of Dismissal filed February 6, 2012, provisionally denying and dismissing this 

action, while giving Applicant twenty (20) days from the date of service of said Order in which 

to show why the dismissal should not become final. Attached to this Final Order and 

incorporated herein by reference is the proof of service dated February 28, 2012, serving the 

above-mentioned Conditional Order of Dismissal on the Applicant. 

In a document captioned "Petitioners Object and Opposition to the Conditional Order" 

Applicant argues that his discovery of the Belcher decision amounts to a new extension of an old 

existing rule and precedent. Applicant argues that this extension amounts to a "new rule" under 

on the established exceptions to successive applications. Applicant argues that he filed the 

application and supporting memorandum of law within one year of "his" actual discovery of the 

Page 1 of3 
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1894 to 2006 and that those cases did not have direct appeals pending. Applicant argues that the 

Court applied the decision of Belcher retroactively. Applicant asserts that the failure to review 

his application based on the Belcher decision amounts to an equal protection claim due to the 

fact that the Belcher decision has been applied to previous cases without a pending appeal. 

This Court has reviewed the Applicant's responses to the State's Motion to Dismiss and 

this Court's Conditional Order of Dismissal in their entirety, in conjunction with the original 

pleadings, and finds that a sufficient reason has not been shown why the Conditional Order of 

Dismissal should not become final. This Court fmds that Applicant's allegations regarding the 

retroactive application of State v. Belcher fails on the merits. The South Carolina Supreme Court 

issued its ruling in State v. Belcher on October 12,2009, over fourteen years after the Applicant 

was convicted in 1994. The charge given in Applicant's case was, at the time of his trial, the 

sanctioned charge on the law. In Belcher, the Court expressly held that "[0 1ur ruling, however, 

will not apply to convictions challenged on post-conviction relief." Id. at 613, 685 S.E.2d at 810. 

This Court has reviewed Applicant's objections regarding the Belcher issue. The South Carolina 

Supreme Court's opinion in Belcher is clear in limiting the rule to not be applicable on post­

conviction relief. Applicant has shown no reason for the nearly eighteen year delay between the 

affirmation of his appeal and his filing of this PCR application. Accordingly, this Court finds no 

reason why the Conditional Order of Dismissal should not become final. 

34-. 

- -- --------~~-.---------~~---------
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IT IS THEREFORE ORDERED that, for the reasons set forth in the Court's 

Conditional Order of Dismissal, the Application for PCR is hereby denied and dismissed with 

prejudice . 

AND IT IS SO ORDERED this 

, South Carolina. 

od-/\ ) 
C! - day of_\-..: ...... =...:=L:;...>R...:..~·-looL....::'L=---___ , 2012. 

//-}/} //~ 
J. Cordel}K1addox, Jr. ~ . 
Chief Judge for Administrative Purposes 
Tenth Judicial Circuit 
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