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STATE OF SOUTH CAROLINA ) ‘ BEFORE THE
4 ) SOUTH CAROLINA WORKERS'
COUNTY OF CHARLESTON ) COMPENSATION COMMISSION
)
) W.C.C. FILE NO. 0822640
)
THOMAS CONTRERAS, )
)
Claimant, )
)
v. _ ) CONSENT ORDER
‘ )
ST. JOHNS FIRE DISTRICT )
COMMISSION, j
)
Employer, )
, )
STATE ACCIDENT FUND, )

Carrier.

That this matter was set on Form 50/561 and Form 21. Priar fo the hearing, the
parties reached the following agreement:
1. That the Claimant has an admitted injury ta his right shoulder and has
been treated by Dr. DeMarco for his shoulder;

um medical.impmvemeqt,_

2. That the Clri_ilp_ggt_is not at maxim

3. That the Claimant is authorized to retumn o Dr. DeMarco for additional

treatment and surgery;

4, That this file shall be returned fo general files and shall be reset at the

request of either party.
{T IS SO ORDERED,
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Commission

This March_ 79 20712
WE S0 MOVE:

CLAWSON & STALBES, LI C

 Man . Urbanic, Esquire
Attorney for Employer/Carrier

WE SO CONSENT:

HOWELL AND GHRISTMAS, LLC

Gary Chrisimas, Esquire
Afforney for Claimant

CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled actién

upon all parties to this cause by sendin
to the attomey or attorneys for said
T United States mail addressed to any

By Kristi L. Love on March 19, 2012 ---
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g an electronic copy hereof by electronic mail addressed
parties or by depositing a copy hereof, postage paid, in the
unrepresented party, o



BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO.: 0822640

Thomas Contreras, )
)
Claimant, )
)
Vs. )
) ORDER & AWARD

St. John’s Fire District, ) '

, )

Employer, )

and )

State Accident Fund, )
' Carrier, Defendants. )

HEARING: Held on May 14, 2013, in Summerville,
South Carolina, per notices timely and
properly served upon all parties of interest.

APPEARANCES: Gary Christmas, Esquire, Howell &
Christmas, LLC, Charleston County, South
Carolina, appearing on behalf of Claimant.
Margaret M. Urbanic, Esquire, Clawson &
Staubes, LLC, Charleston County, South
Carolina, appearing on behalf of Defendants.

PURPOSE OF HEARING: To determine issues pursuant to Forms 50

: and 51. v

DECISION & ORDER: ' The Honorable Gene McCaskill

FILED: August 27, 2013.

STIPULATIONS

1
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1. All parties to this proceeding are subject to and bound by the terms and

provisions of the South Carolina Workers’ Compensation Act.

2. Notice of the hearing was properly and_timely‘served upon all parties in interest.
3. Venue, set in Charleston County, is proper as agreed by the parties.
4, The Claimant sustained admitted injuries to his right shoulder.

STATEMENT OF THE CASE

This matter is before the Commission pursuant to the Claimant’s Form 50 and defendants’
Form 51. Claimant contends that (1) he sustained permanent partial wage loss pursuant to S.C.
Code Ann. §42-9-20 as a result of sustaining injuries to his right shoulder, right upper extremity,
right bicep and right clavicle as a result of his October 8, 2008, accident at work; (2) he was
dually employed at the time of his accident at work and therefore, is entitled to a higher average
weekly wage of $1,174.20, with a corresponding compensation rate of $782.83, which equates tov
the maximum compensation rate for the year of 2008, in the amount of $661.29; (3) ‘the injury to
his right shoulder affects his right upper extremity and right bicep; (4) he is entitled to temporary
partial wage loss from January 21, 2011, through May 15, 2011; (5) he is entitled to permanent
partial wage loss from May 25, 201 l,A thfough May 10, 2013; (6) ié seeking a lump sum payment

of any award; (6) is seeking apportionment language under James vs. Anne’s, Inc.. 390 S.C. 188,

701 S.E.2d 730 to be placed in the Order of his case; (7) is entitled to lifetime medical care and
treatment and is also seeking past and future medical care and treatment pursuant to 42-15-60

and/or Dodge vs. Bruccoli, Clark, Layman, Inc., 334 SC 574, 514 SE2d 593 (Ct. App. 1999);
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and finally, (8) he is entitled to reimbursement for travel to and from causally related medical
treatment and he is entitled to reimbursement for any and all out of pocket expenses.

By defendants Form 51 — Employer’s Answer to Request for Hearing, defendants only
admit Claimant’s injuries to his right shoulder and dénied any and all other body parts to include,
right upper extremity, right bicep and right clavicle. Defendants also deny that (1) Claimant
suffers from wage loss pursuant to S.C. Code Ann. §42-9-20; and (2) that he is not entitled to his
award in lump sum and should receive same in weekly benefits.

APA SUBMISSIONS AND EXHIBITS

Claimant by and through his counsel, provided Submissions as required by Regulation
67-612. The Submissions were entered into evidence pursuant to the Administrative Procedures
Act and received without objection. The APA Submissions are as follows:

On Behalf of Claimant:

APA NOTICE OF PHYSICTAN/OTHER DATE OF REPORT # OF
) PAGES
1 | Jean Hutchinson, Vocational Evaluator - 10/12/11 8
(1-8)
2| Dr. Charles Hughes, Hughes Orthopaedics 10/6/11 6
. (9-14)
3 | Dr. James DeMarco 10/24/12 - 8/6/10 39
. (15-53)
4 Diagnostic Medical Reports 3/29/12 - 3/8/06 24
(54-73.8)
5 | Dr. David Jaskwhich 5/5/10 - 12/19/08 11
(78-88)
6 | Dr. James Spearman 12/3/08 |
(89)
3
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7 | Atlantic Occupational Health 11/19/08 - 10/14/08 3
' (90-93)
8 | Roper St. Francis 03/24/11 - 11/17/05 42
(94-135)
9 | Physical Therapy 7/19/12 - 10/30/08 98 .
(136-224)
Exhibits
APA DATE # OF
PAGES
10 | State Budget and Control Board and Other 2011 - 2008 40
Selected Documents From Claimant’s Personnel (225-264)
File
11 | Claimant’s Wage Information 2012 - 2007 5
(265-269)
12 | Claimant’s Form 20, from His Second Emplbyer, 2008-2007 2
AMF Bowling Centers, Wherein at the Time of (269.5-271)
His Workers” Compensation Accident He Had an .
Average Weekly Wage of $1180.72, with a
Corresponding Compensation Rate of $120.49
13 | Claimant’s Form 20 from His Second Employer, 2013-2012 2
AMF Bowling Centers, Wherein Claimant Now (272-273)
Has an Average Weekly Wage of $60.65, with a
Corresponding Compensation Rate of $40.44
14 | Claimant’s Analysis for His Combined Average 2013-2011 26
Weekly Wage and Compensation Rate and (274-299)

Analysis for Back Due Temporary Partial and/or
Permanent Partial Benefits
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On _Behalf of Defendants:

APA NQTICE OF PHY SICIAN/OTHER DATE OF REPORT # OF
PAGES
'1 | Dr. David Jaskwhich 12/12/08 — 10/28/09 | 00001-00010
2 | Dr. James DeMarco 9/24/10 — 8/7/12 00011-00023
3 | Charleston Physical Therapy 10/29/08 — 10/30/08 | 00024-00027
4 | Roper Hospital 10/11/10 00028-00044
5 | St. Francis Hospital 10/8/08 00045-00051
6 | Dr. Donald Olofsson 8/26/09 00052-00054
7 | Dr. James Taggart 1/20/09 00055
8 | Dr. James DeMarco Physician’s Statement14B 9/4/12 00056
Exhibits

APA DATE # OF

' : PAGES
A | Claimant’s Deposition 4/29/13 4/29/13
B |Form 19 12/13/06
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EVIDENCE OF THE CASE

The record includes the testimony of Claimant, Thomas Contreras. Further, Claimant and
defendants submitted medical records into evideﬁce through APA Submissions and also submitted
Exhibits.

Testilﬁohy of Claimant, Thomas Contreras:

Claimant was sworn in and testified that he is fifty-one (51) years of age, that he only has a
high school diploma from 1979, that he does not have a four ({1) year degree, does not have a two
(2) year degree and does not have any technical college or training of any kind. Claimant testified
that prior to his work accident that he has never worked in an office setting, has no computer
training of any kind and has never been trained in Quickbooks, Excel, PowerPoint, Adobe or
Outlook. Claimant testified that he has worked for employer for twenty-two (22) years and
seven (7) months, that he has never had any write ups for dishonesty, that he has no criminal
record and that he has no histofy of drug or alcohol abuse. Claimant testified that he hés been
married for twenty-eight (28) .years and that he has two (2) children. Claimant testified that he
was in "che Army for four (4) years and three (3) months and that he was honorably discharged as
a Class E-4.

Claimant testified that prior to working for the fire department as a firefighter that he
worked for Domino’s Pizza. delivering pizzas and making pizzas, that he worked for Home Depot,
that he worked at AMF Bowling Alley and that he also installed fireplaces. Claimant testified
that all the jobs that he worked previously were physical jobs and required the use of both of his
shoulders and arms. He testified that while installing fireplaces, he was required to place the

fireplaces in the hole that was made for them and was also required to run pipes through the
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chimney. With regard to Claimant’s job at Domino’s Pizza, he testified that he worked as a pizza
delivery driver and that he also put the pizza boxes tbgether. He testified that if he was helping to
make pizza dough, that he would have to grab the dough, flatten the dough out and place cheese
on same. Claimant testified that he does not think that he would be able to return to any of his
previous jobs given the permanent work restrictions he has now which include no liﬁing more
than twenty (20) pounds and no overhead use of the right arm. Claimant testified that he would
not be able to perform any of his prior work because of the lifting requirements for said jobs,
liting overhead requirements and repetitive motion required for both of his arms.

Claimant testified that his job with the fire department as a Captain required him to
perform the same type of work that every firefighter is required to perform, to include physical
requirements. Claimant testified that his job as a Fﬁeﬁghter required him to meet physical
standard NFPA, which includes policies regarding hearing, lifting and sight. Claimant testified
that some of the physical‘réquirements required by the NFPA require h1m to lift a one-hundred
and sixty-five (165) pound dummy during physicai fitness tests. Claimant testified that his job as
a firefighter requires the ability to function and react quickly, calmly, and also requires physical
demands that he is no longer able to perform since his work accident and injuries. With regard to
Claimant’s job as a Firefighter, he testified that he can no longer lift ladders, raise ladders or carry
generators since his work accident. Claimant testified that he is right hand dominant.

Claimant testified that his job requires physical training and that on the day of his accident
at work, he was bench pressing weights and heard a popping sound when he went upward causing
injury to his right shoulder and right bicep. Claimant testified that on a pain scale of zero (0) to

ten (10), zero (0) being no pain and ten (10) being the worst pain, that the pain in his right
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shoulder is a seven (7), that on his worse day the pain is a seven (7), and that on his best day the
pain feels like a five (5). Claimant testified that the pain in his right bicep is a seven (7), and on
his best day.it is a five (5). Claimant testified that he has pain and spasms in his right shoulder
and that his shoulder gets very tight. Claimant testified that there is never a time that he does not
feel pain into his right shoulder or right bicep and that it is.always constant. Claimant testified
that around the year of 2006, he injured his leﬂ‘ shoulder at work when he was lifting weights.
Claimant testified that prior to this work related accident he had no physical restrictions or
limitation with regard to his ability to lift with his right shoulder and right arm.

Claimant testified that prior to this work-related accident he has never had any pain or
symptoms to his right shoulder or right bicep. Claimant testified that prior to his work accident
he had no problem with range of motion in his right shoulder, but that he does now because he
cannot hold his shoulder in an upward position. Claimant testified that he has pain in the front
and back of his right bicep and pointed to the front of his bicep near the bend of his elbow.
Claimant testified that prior to his work-related accident he did not have any problems with
strength in his right shoulder but that he does now because if he lifts his shoulder up same causes
pain and his right bicep will spasm.

The Claimant testified that as a result of his work accidentvhe had four (4) surgeries to his
right shoulder and three (3) injections to his right shoulder.. Claimant testified that he still
experiences pain to his right shoulder after his four (4) surgeries and that the pain is permanent.

Claimant testified that at the time of his accident at work he was also working for AMF
Bowling Alley and has worked there for about twelve (12) years. Claimant testified that after

review of the Form 20 from St. John’s (which reflects an average weekly wage of $993.49, and a
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corresponding compensation rate of $662.36) and the Form 20 from AMF (which reflects an -
average weekly wage of $180.72, and a correspbnding.compensation rate of $120.49), that same
is correct. The Claimant testified that he was terminated by St. John’s on January 21, 2011. He
testified thét in January of 2013, his hours increased at the bowling alley from about four (4)
hours to seventeen (17) hours per week and that he typically gets about fourteen (14) hours per
week. He testified that he earned $1,610.08, while working at the bowling alley from January of
2013, through March of 2013. Claimant testified that he now earns about $9.18 an hour working
for the bowling alley. He testified that when he retired as a Fire fighter he wanted to go into a
manager position .at the bowling alley. Claimant testified that when the managerial position
opened up at the bowling alley that Claimant was not hired for same because the employer gave
same to another manager who already lived in Charleston. Claimant testified that if the bowling
alley would have tried to give him a chance to perform that job that he would have tried same.
Claimant testified that at the time of his work accidfant he also operated snack machines which
were located in fire stations. Claimant testified that he has performed this work since 1995 and 'is
not claiming an additional average weekly wage or compensation rate. Claimant testified that he
has not made any money on the snack machines and that he has actually lost money on same
- because of the injury to his shoulder. Claimant testified that he owns about six (6) snack
machines that he takes care of which are located in fire stations and that he delivers the snacks to
the fire stations and restocks the machines. Claimant testified that he has broken even on this
business and has not incurred any type of monetary profit for same. He testified that he devotes
about three (3) hours a week to his snack machine business an& that there is a potential prospect

for snack machines to be turned into a real income for him. Claimant also testified that he also
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helps take care of his two (2) year old grand-daughter, while his daughter is in school, on an
occasional basis when his daughter calls in.

Claimant testified that he is still trying to obtain full employment even though he is still
working for the bowling alley. He testified that he has tried to obtain work at Wal-Mart and
CarMax and that he also applied for two federal jobs but that no company has hired him.
Claimant testified that with regards to his failed attempts to find work that he did not get the job
at Wal-Mart because he took a test and did not pass same. Claimant testified that he was looking
ipto a job with the Federal Government in the immigration department because he is fluent in
Spanish and that said salary ranged from $58,000 to $90,000.00. Claimant testified that the
other job for the Federal Government was a finance clerk ‘position which had a salary of
$39,000.00 to $$40,000.00 per year, and that he has not heard back with regards to either of
those federal jobs. Claimant testified that the federal jobs would be sit down behind the desk
type positions, and that he thinks that he can do that type of work sitting behind a desk.
Claimant testified that he has done everything he knows to do in order to try and find work
fulltime but that he has not been hired. Claimant testified that he is earning less money now than
at the time of his work related accident. He testified that -he has tried to obtain fulltime
employment since being terminated from the fire department in January of 2011, but that hat he
has not been hired.

Claimant testified that if he were physically able to work at the fire department that he
would but that that he is not physically able to do so because he would not be able to pass the
physical agility test due to his work restrictions and limitations. Claimant testified that if

Wal-Mart, CarMax, or any Federal job became available and he was hired for any of them that he
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would try his best to perform those jobs. Claimant testified that with regards to the jobs at
Wal-Mart and CarMax that he is not sure if he would really bg able to perform those jobs but that
he does not know unless he tries. Claimant testified that if there is a job available that was within
his permanent work restrictions that he would be working for same now but that no such job has
been made available to him.

Claimant testified that prior to his work related accident he used to vacuum, dust, and
clean windows at his home but that he cannot do same anymore because it causes pain in his right
~ shoulder and bicep. Claimant testified that he does not have any problems dressing himself.
Claimant testified that he is able to perform some yard work at his home such as raking leaves,
washing the car and occasionally doing the dishes. He testified that he tried trimming and cutting
the bushes in his yard but that he is was not able to finish same. Claimant testified that he is right
hand dominant but that since his work accident he drives left handed and does not keep his right
hand on the steering wheel anymore because moving it back and forth causes pain in his right
shoulder and right bicep. Claimant testified that he would like to continue the treatment that
authorized tréating physician, Dr. DeMarco, has recommended for him, to include medications,
pain management, injections, tens unit, repeat diagnostics, physicél therapy and oﬂi_ce Visits.

Claimant testified that he has not been back in to see Dr. DeMarco since August of 2012,
and that he is not taking any pain medication currently. Claimant testified that he signed up for a
gym membership but that he has not gone for a long period of time. Claimant testified that he
thoughf about going back to school to study in human resources but he has not been able to do so
due to ﬁnancial reasons. Claimant testified that he has never applied for Social Security

Disability.
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With regards to Claimant raking the leaves, he testified that prior to the accident at work,
he never had any problems with pain in his shoulder while doing that. Claimant testified that
prior to his work acciderit, he did not have any problems with doing the dishes, washing the car or
yard work, but that he has problems doing those activities now, and that he cannot perform them
pain free. Claimant testified now that when he rakes, his shoulder moves back and forth and it

gets stiff and causes his bicep to hurt. He testified that when he rakes the leaves he has to take

. breaks, and he breaks every thirty (30) to forty-five (45) minutes. Claimant testifies that he does

not have the money or ability to pay to go get educated in human resources and that even if he
was able to obtain training for same, that he is not sure that he would be able to do it. Claimant
testified that it was his plan to try and find a fulltime job, since he was terminated in January 2011,
but that it has been two (2) years since he was terminated, and he has still not been able to find
work fulltime.

During his employment with employer, Claimant testified that he received an award from
employer for the most improved over a one year span and that he was also ‘given a Citizens
Award from Bank of America. He testified that he was promoted to Captain of the Fire
Department.

Claimant testified that he is in charge of his own bank accounts, handles his own financial
affairs and makes his own decisions for himself regarding food, clothing and shelter. He testified
that he has ﬁever been deemed by any court to be incompetent.

Claimant testified that he injured his left shoulder at work in 2006, when he was lifting
weights at the fire station, thét he filed a workers’ compens'ation claim for same, and that he

received $19,000.00 for the injury to his left shoulder. Claimant testified that after his left
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shoulder injury at work he was able to return to work fulltime and full duty and was able to

perform all of job requirements.

-

' REVIEW OF MEDICAL EVIDENCE

A review of the medical evidence reveals that the Claimant was evaluated by Jean
Hutchinson on October 10, 2011. Vocational Specialist opines on October 12, 2011, that “[1]n
considering these aforementioned factors, approaching advanced age, high school level of
education with training through the Fire Department, past work experience as a fire department
chief, bowling alley clerk, vending machine tender, and landscape laborer, and significant physical
limitations and ongoing pain of more than three years’ duration, I am of the opinion that
[Claimant] is unable to perform the fequired job tasks of his former work as a fire department
chief, is unable to return to his past employment as a landscape laborer, and does not have
transferable skills to perform other work that is within his residual functional capacity. I am of
the opinion that [Claimant] is able to continue working as a bowling alley clerk and he indicated

that he earns approximately $8.00 per hour and is currently working five hours per week. He

noted that he continues to work as a vending machine tender (vending machines in fire stations)

once per month. [Claimant] continues to be employed on a part-time basis, limited basis despite

. his injury and subsequent physical limitations and restrictions. This continued employment is

contingent upon accommodations by the current employer upon which [Claimant] cannot count
on for which there is no contract. These accommodations may end at any time if the
accommodated situation is not of benefit to the employer. [Claimant] cannot expect this type of
accommodation or treatment by subsequent employers. I am of the opinion that he has therefore

sustained a loss as to his competitiveness and access to the open job market when compared to
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other non-injured job seekers. With the restrictions placed on him by his physicians, he is
appropriate for selected work at the sedentary exertional level. [Claimant is fortunate to have an
ﬁnderstanding employer who has tailored a job to meet his physical restrictions. Should this job
cease, should his supervisor or job duties change, or should his physical problems become worse,
I am of the opinion that [Claimant] would be in jeopardy with regard to locating suitable
employment and would incur a loss of future earning capacity. [Claimant] continues to
experience significant physical limitations and pain.- Should these issues resolve to the point
(where he has more function and stamina, he may be appropriate for further job placement in
sedentary positions. [Claimant] can expect to earn at or near minimum wage ($7.25 - $8.00 per
hour) and would continue to experience a significant loss of earning capacity” (APA #1).

A review of the medical evidence reveals that the Claimant underwent an independent
medical evaluation by Dr. Charles Hughes on October 6, 2011. Dr. Charles Hughes opined on
October 6, 2011, that most probably and to a reasonable degree of medical certainty (1) Mr.
Contreras’ injury to his right shoulder, right upper extremity, right bicep, and clavicle, are caused
by and/or aggravated by the injuries he sustained in his October 8, 2008 accident at work; (2)
Claimant’s injury to his right shoulder affects his right upper extremity by way of pain and
tenderness into his right biceps and clavicle as a result of his October 8, 2008 accident at work;
(3) Claimant has permahent physical work restrictions to his right shoulder, right upper extremity,
right bicep and clavicle as a result of the injuries that he sustained at work on October 8, 2008, to
include no climbing, no pushing, no horizontal lifting, no overhead activities, no pulling, and 10
lifting more than ten pounds with the right arm; (4) Claimant has permanent physical work

restrictions to his right shoulder, right upper extremity and right bicep to include no more pushing
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-

than one (1) minute at a time, no pulling for one (1) minute at a time, no horizontal lifting for one
(1) minute at a time; and (5) That Claimant sustained a fourteen (14%) percent permanent
impairment to his right shoulder and an additional ten (10%) percent permanent impairment to
right upper extremity for his distal clavicle AC joint injury (APA #2).

A review of the medical evidence reveals Claimant was evaluated by authorized treating
physician Dr. James DeMarco from August 6, 2010, through October 24, 2012. Via a 14B —
Physician’s Statement, dated September 4, 2012, and May 16, 2011, Dr. DeMarco opines that
Claimant will not be able‘to return to his prior occupation as a result of the injuries he sustained at
work on October 8, 2008. He further opines on September 4, 2012, that Claimant sustained a
nine percent (9%) permanent impairment to his right upper extremity which converts to a fifteen

~ percent (15%) permanent impairment to his right shoulder as a result of his October 8, 2008,
accidént at work. He opined on May 16, 2011, that Clamant sustained an eleven percent (11%)
permanent impairment to his right shoulder as a result of this Octqber 8, 2008 accident at work.
He opined on October 24, 2012 and October 8, 2012 that most probably and to reasonable degree
of medical certainty; (1) Claimant’s injuries to his right shoulder and right ﬁpper extremity, (right
bicep) are caused by and/or aggravated by the injuries that he sustained in his October 8, 2008
accident at work; (2) That Claimant’s injuries to his right shoulder affects his right upper
extremity by way of radiating pain ‘and tenderness into his right bicep as a result of his October 8,
2008 accident at work; and (3) Claimant will need continued medical care and treatment to his
right shoulder, right upper extremity, right bicep and clavicle to include medications, pain
management clinic, injections, tens unit, repeat diagnostic, physical therapy, and follow up visits

with his office which will tend to lessen Claimant’s period of disability. On August 7, 2012,
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Claimant was placed at maximum medipal improvement. Dr. DeMarco opines on August 7,
2012, that Claimant has work restrictions to include no lifting more than 40 pounds with both
hands, no lifting more than 20 pounds with the right arm overhead and no carrying or pushing
more than 50 pounds with both hands. On August 7, 2012, he opines that Claimant sustained_a
nine percent (9%) permanent impairment to his right upper extremity (Dr. DeMarco opined thét
this breaks down to three percent (3%) for biceps atrophy, an additional three percent (3%) for
loss of internal rotation; an additional two percent (2%) for loss of forward flexion and an
additional one percent (1%) for pain and muscle spasm. He opines that Claimant may require
future treatment consisting of repeat corticosteroid injections, anti-inflammatories and/or physical
therapy if Claimant’s condition regresses (APA #3).

A review of the medical evidence reveals that Claimant underwent four (4) surgeries to his

+ right shoulder as a result of his accident at work. Claimant underwent Surgery 1 to his right

shoulder January 29, 2009, for right shoulder pain and superior labral tear with bursitis, right
siloulder superior labral tear, anterior-posterior consisting of right shoulder arthroscopy with
extensive debridement of bursa, synovium, labrum and bone, and arthroscopic repair of superior
labrum anterior-posterior tear. Claimant underwent Surgery 2 to his right shoulder October 1,
2009, for right shoulder pain and impingement status post labral repair consisting of right
shoulder arthroscopy with extensive debridement of suture, labrum, bursa, and bone. Claimant
underwent Surgery 3 on October 11, 2010, for right shoulder thickening of middle glenohumeral
ligament and superior coracohumeral ligament, right shoulder intra-articular synovitis, right
shoulder type one (1) superior labrum anterior to posterior tear, right shoulder subacromial

impingement syndrome and bursitis, and right shoulder acromioclavicular joint osteoarthrosis
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consisting of right shoulder subacromial decompression and bursectomy, right shoulder

acromioclavicular joint resection, and right shoulder major debridement of a superior labrum
anterior to posterior tear, intrarticular synovitis and release of middle glenohumeral and superior
coracohumeral ligaments and rotator interval tissue. Claimant underwent Surgery 4 to his right
shoulder on March 29, 2012, for right shoulder coracoid impingement, right shoulder
intra-articular synovitis adhesions, right shoulder subacromial impingement with adhesions, right
shoulder long headed biceps tendinopathy, consisting of right shoulder major debridement of
intra-articular synovitis with coracoid decompression, right shoulder subacromial decompression
and bursectomy, and right shoulder long head of the biceps tenodesis. An MRI of Claimant’s
right shoulder dated December 12, 2008 revealéd supraspinatus tendinitis, probable superior
labral tear, and moderate AC joint arthrosis. An MRI of Claimant’s right shoulder dated August
26, 2009, revealed mild articular-sided irregularity of the supraspinatus and infraspinatus tendons
suggesting low grade articular-sided partial tear versus prior resurfacing; mild tendinopathy of the
supraspinatus and infraspinatus tendons, irregularity of the glenoid labrum from the 9 o’clock
through the 5 o’clock position suggesting prior repair or resurfacing versus a nondisplacéd labral
tear, mild tendinopathy of the intra-articular portion of the biceps tendon, mild to moderate
osteoarthrosis of the acromioclavicular joint and mild osteoarthrosis of the glenohumeral joint,
and posteroperative changes (APA #4).

A review of the medical evidence reveals that Claimant was evaluated by authorized
treating physician, Dr. David Jaskwhich, from December 19, 2008, through May 5, 2010. On
May 5, 2010, Dr. Jaskhwhich opines the Claimant has reached maximum medical improvement

and sustained a ten percent (10%) permanent impairment rating to the right shoulder which was
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based upon the fact Claimant has consistent pain, soreness, and weakness in the right shoulder.
He opines that Claimant has permanent work restrictions of no lifting more than twenty-five (25)
pounds, lifting overhead and occasional lifting fifty (50) pounds at waist level, and no more lifting
than fifty (50) pounds.in general. Dr. Jaskwhich opines that given those permanent work
restrictions same would include Claimant from being able to pass his physical and agility test for
work which requires him to be able to drag one hundred sevenfy—ﬁve (175) pounds (APA #5).

A review of the medical evidence reveals that Claimant was evaluated by Dr. James
Spearman on December 3, 2008. Claimant present to Dr. Spearman. on December 3, 2008 with
right shoulder pain, and right shoulder weakness in abduction of supraspinafus, crepitus and pain
on ROM. Dr. Spearman recommended that Claimant undergo an MRI and kept Claimant on
light duty work restriction until his return (APA #6).

A review of the evidence reveals that Claimant was treated by Atlantic Occupational
Health from Oc"tober 14, 2008, through November 19, 2008. On November 9, 2008, Claimant
was referred to an orthopaedic specialist for his right shoulder injuries. He was diagnosed with a
right shoulder strain. On October 29, 2008, and on October 14, 2008, Claimant was referred for
physical therapy (APA #7).

A review of the medical evidence reveals that Claimant was evaluated by Roper St.
Francis Hospital from November 17, 2005, through March 24, 2011. On October 28, 2008,
Claimant reported to the St. Francis Hospital emergency room with right shoulder pain which
came from lifting weights while working. Claimant was diagnosed with a soft tissue injury to the
posterior right shoulder and provided medications for same. Claimant was also diagnosed with

bicipital tendonitis of the right shoulder (APA #8).
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A review of the medical evidence reveals that Claimant underwent physical therapy from

October 30, 2008, through July 19, 2012. Claimant treated at physical therapy for right shoulder
supraspinatus and infraspinatus tendons. Claimant was released from physical therapy at
Charleston Physical Therapy on July 9, 2_012 after achieving all goals. Claimant also underwent
physical therapy with Rehabilitation Centers of Charleston and was discharged on September 9,
2010 (APA #9).
REVIEW OF EXHIBITS

A review of the Exhibits submitted by Claimant are as follows: (1) State Budget and
Control Board and Otﬁer Selected Documents From Claimant’s Personnel File; (2) Claimant’s
Wage Information; (3) Claimant’s Form 20, from His Second Employer, AMF Bowling Centers,
Wherein at the Time of His Workers’ Compensation Accident He Had an Average Weekly Wage
of $1180.72, with a Corresponding Compensation Rate of $120.49; 4 Claimanf’s Form 20 from
His Second Employer, AMF Bowling Centers, Wherein Claimant Now Has an Average Weekly
Wage of $60.65, with a Corresponding Compensation Rate of $40.44; and (5) Claimant’s
Analysis for His Combined Average Weekly Wage and Compensation Rate and Analysis for Back
Due Temporary Partial and/or Permanent Partial Benefits. A review of the Exhibits submitted by
defendants are as follows: (1) Claimant Deposition 4/29/13; and (2) Forﬁ 19 12/13/06.

FINDINGS OF FACT

- Based upon the greater weight of the evidence, including the testimony of Claimant,
Thomas Contreras, the medical reports, restrictions, and other documentary evidence submitted

by the respective parties pursuant to the Administrative Procedures Act, the Commission file
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relative to this claim, and the credibility of all the evidence and testimony submitted, this

Commissioner therefore makes the following findings of fact:

1. Thai:, Claimant, Thomas Contreras, and employer, St. Johns Fire District
Commission (hereinafter “St. Johns”), were subject to the South Carolina
Workers’ Compensation Act, at the time of the accidental injury.

. That, the relationship of employer/employee existed between Claimant, Thomas
Contreras, and employer, St. Johns, at the time of Claimant's work-related
accident.

. That, T find, that on or about October 8, 2008, Claimant suffered injury by
accident, arising out of in the course and scope of employment, wherein he injured
his right shoulder and right upper extremity (Authorized treating orthopedic
surgeron Dr. James DeMarco APA #3, pp. 16-17; Orthopedic surgeon Dr. Charles
Hughes APA #2, p. 9).

. That, Defendants have provided the Claimant medical care and treatment for his
injuries, including four (4) right shoulder surgeries.

. That, authorized treating orthopaedic surgeon, Dr. James DeMarco, opines on his
14-B medical statements dated September 4, 2012, and May 16, 2011, that
Clamant is unable to return to work at his past employment. (defendants’ APA #8,
p. 00056 and APA #3, p.15).

. That, at the time of Claimant’s work accident, he was working for two (2)
employers; (a) St. Johns; and (b) AMF Bowling Centers (hereinafter “AMF”)

(APA #11, 12, and 13; and Hearing Tr. p. 25, 11.‘20-22).
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7.

10.

1L

12.

That I find that Claimant’s combined earnings from his dual employment with St.

Johns and AMF equates to an average weekly wage of one-thousand one hundred
seventy four dollars and twenty cents ($1,174.20) and a corresponding
compensation rate of six-hundred sixty one dollars and twenty nine cents
($661.29) (the maximum compensation rate for 2008 which is the year in which |
Claimant was injured on the job) (APA 11, pp. 265-269 and APA #12, pp.
269.5-271).

That, Claimant’s job at the St. johns fire department, which he held for over
twenty-two (22) years, is physical by description (APA #10, pp. 228-230).

That, Claimant’s last day of work with employer St. Johns was on January 21,
2011, after he was approved for early retirement due to his final physician’s report
stating that he was unable to return to work as a firefighter (APA #10, p. 231).
That, all of Claimant’s jobs, prior to his work with the fire department, were also
physical in nature (Hearing Tr. p. 17, 1. 18-p. 18, 1. 23).

That, siﬁce being unable to return to work with employer St. Johns, Claimant has
continued to work as a desk clerk at the AMF bowling alley for fourteen (14)
hours per week (Hearing Tr. p. 27, 1i. 1-5 and p. 35, 1. 13-15).

That, since being unable to return to work with employer St. Johns, Claimant has
actively searched for other employment. Claimant applied for a management
position at the AMF bowling alley where he works when it became available;

however, despite Claimant having worked at the bowling alley for twelve (12)
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years, he did not get the job as manager of the bowling alley (Hearing Tr. p. 35, I1.

16-24 and p. 43, Il. 12-25).

. That, Claimant also has looked for other employment, took a test at Wal-Mart and

failed said test and that he applied at CarMax, but that he was not hired. Claimant
also applied for “a couple” of Federal jobs, but that he has yet to get an answer
from any of these job applications (Hearing Tr. p. 28, . 14-p. 29, L 11; p. 36, L. 3-

p. 37,1 11; p. 47, 1. 6-13; and p. 48, 1. 6-23).

. That, Claimant also has a small vending machine route which he works once per

month. Those machines are located in area fire houses. Claimant testiﬁed that he
makes little or no income from this route (Hearing Tr. p. 27, 1. 21-p. 28, 1. 13 and

p. 37,1 18-p. 39,1 1).

. That, the Claimant was fifty-one (51) years old at the time of the hearing.
. That, Claimant is a high school graduate (1979).

. That, Claimant is married with two (2) children.

. That, Claimant is a US Army veteran who was honorably discﬁarged.

. That, pursuant to the opinion of authorized treating orthopaedic surgeon, Dr.

James beMarco, Claimant cannot return to his remployment with the employer St.
Johns (APA #3, p. 15 and defendants APA #8, p. 00056). Authorized treating
surgeon DeMarco’s opinion that Claimant cannot return to his. past employment is
corroborated by the uncontroverted and only vocational assessment in the record
provided by certified rehabilitation counselor, Jean R. Hutchinson (APA #1, pp.

7-8). Vocational expert, Hutchinson, is of the opinion that Claimant cannot return
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O

to his past employment and that Claimant vﬁll now only be able to earn at or near
minimum wage (APA #1, pp. 7-8). Furthermore, orthopaedic sufgeon, Dr.
Charles Hughes, also opines that Clamant can return to his prior employment
(APA#2, p. 14).

20. That, defendants did not choosé to submit a vocational evaluation in this case.

21. That, based on the record as a-whole, the greater weight of the evidence, leads to
the conclusion that Claimant cannot return to his previous employment with
employer, St. Johns. Additionally, I find that Claimant, as he is today, cannot and
will not find similar employment with another fire department.

22. That, given the Claimant’s present physical condition, past work experience, age,
education and skill set (he has no computer skills), I find that Claimant can only
expect to earn minimum wage at his employment going forward.

23. That, based on the record as a whole, I conclude that the greater weight of the
evidence, dictates that the Claimant has suffered permanent partial wage loss,
pursuant to S.C. Code Ann. §42-9-20. 'Accordingly, I further find that Claimant is
entitled fo the compensation computation as allowed pursuant to the statute.

24. That, prior to Claimant’s work accident and injuries, he was able to earn and had
an average weekly wage of one-thousand one hundred seventy four dollars and
twenty one cents ($1,174.21) per week. That, as a result of Claimants work related
injuries, I find that Claimant is now only able to earn minimum wage ($7.25 x 40
hours per week) which equates to two-hundred and ninety dollars ($290) per

week.
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25.

26.

That, I find that, given Claimant’s pre-accident average weekly wage and earning
capacity was one-thousand one hundred seventy four dollars and twenty one cents
($1,174.21), and given that I find that Claimant’s post lwork accident earning
capacity is only two-hundred and ninety ($290.00) dollars per week, I find that
Claimant has suffered and will continue to suffer wage loss in the amount of eight
hundred eighty eight dollars and twenty one cents ($884.21) per week (Claimant’s
Average Weekly Wage of $1,174.21 minus his new post accident wages of
$290.00 per week).

Accordingly, pursuant to S.C. Code Ann. §42-9-20, Claimant is entitled to, and
defendants shall pay, an award of permanent partial wage loss in the amount of
sixty-six and two-thirds percent (66 2/3%) of Claimant’s eight-hundred eighty four
dollars and twenty one cents ($884.21) loss of earning capacity per week which
equates to five-hundred eighty nine dollars and forty seven cents ($589.47) per
week (which equates to a total amount of $153,262.20). Furthermore, I find that
Claimant is entitled to said five-hundred eighty nine dollars and forty seven cents
($589.47) per week for a total of two-hundred and sixty (260) weeks (Pursuant to
S.C. Code Ann. §42-9-20 Claimant can receive 340 weeks of compensation for
wage loss). By a separate finding in this Order, Claimant is entitled to eighty (80)
weeks of Temporary Partial Wage Loss. Accordingly, Claimant has two-hundred
and sixty (260) weeks of partial wage loss available to him under the statute for
permanent partial wage loss (340 weeks minus 80 weeks). Accordingly, Claimant

is entitled to, and defendants shall pay Claimant one-hundred fifty three thousand
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27.

28.

two hundred sixty two dollars and twenty cents ($153,262.20 [wage loss of
$589.47 times 260 weeks]) to Claimant for 'permanent total wage loss. Again,
said benefits are not to be paid to Claimant in lump sum and shall be paid to
Claimant in the amount of five-hundred eighty nine dollars and forty seven cents
($589.47) per week over a 260 week period.

That, Claimant is entitled to a lump sum payment for any and all past due
temporary partial disability benefits due.

That, furthermore, Claimant is entitled to, and thafz Defendants shall pay Claimant, -
temporary partial wage loss in the amount of sixty-six and two-thirds percent (66
2/3%) of his average weekly wage of one-thousand one hundred seventy four
dollars and twenty one cents ($1,174.21) minus the actual amount of wages that he
earned for. each week worked as demonstrated by Claﬁnant’s Exhibit APA #13, p.
274-276 (ave'rage weekly wage minus actual earnings) for eighty (80) weeks for
the period of January 21, 2011 through August 7, 2012. Based upon Claimant’s
pre-accident wages he should have earned ninety-three thousand nine hundred
thirty six dollars and eighty cents ($93,936.80) during said eighty (805 weeks;
however, his actual earnings were only two-thousand seven hundred and one
dollar and one cent ($2,701.10) dpring said eighty (80) Weeks. Accordingly,
Claimant is entitled to, and defendants shall pay Claimant, sixty-thousand eight
hundred twenty three dollars and eighty cents ($60,823.80) for his past temporary

partial wage loss over eighty (80) weeks ($93,936.80 minus $2,701.10 =

$91,235.70; two-thirds of $91,235.70 = $60,823.80).
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29. That, with regard to Claimant’s permanent partial wage loss award, the Claimant is

30.

31.

only entitled to a lump sum payment of said award as it applies to the payment of
Claimant’s attorney’s fees and case costs and the remaining benefits shall be paid
to him 1n weekly installments. Accordmgly, subject to Commissiop approval of
Claimant’s Form 61 and Form 61A, Claimant’s attorney shall be entitled :to’
$71,362.00 in attorney’s fees (this is based upon 1/3 of Claimant’s total award in
the amount of $214,086.00 [Claimant’s award of $153,262.20, for fiuture wage
loss, divided by three = attorney’s fees of $51,087.40; plus Claimant’s award of
$60,823.80, for permanent partial wage loss, divided by three = attorney’s fees of
$20,274.60 = total attorney’s fees of $71,362.00]), and $3,381.77, for case cost
reimbursement. |

That, Claimant shall be entitled, and Defendants shall pay, for Claimant’s past
causally related medical care and treatment. Medical payment shall be made by
the Defendants to the medical provider, the Claimant, or his insurance carrier, or
to Medicare/Medicaid, if those expenses have been previously paid by them.

That, I find that authorized orthopedic surgeon, Dr. James DeMarco, opined on
“check the box” forms dated October 8, 2012, and October 24, 2012, that
Claimant‘ is in need of future medical care and treatment in the form of
médications, pain management clinic, injections, tens unit, repeat diagnosfic
imaging, physical therapy and fc;llow up office visits as a result of his August 8,
2008, accident at work. He further opined that said medical treatment would tend

to lessen Claimant’s period of disability. Dr. DeMarco, does not opine on his
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14-B issued on May 16, 2011, that Claimant will need future medical care and
treatment; however, he opines differently on his October 8, 2012, and October 24,
2012, check the box reports and I give more weight to the opinions given in said

reports given that they were provided at a later date than the 14-B, were provided

closer to Claimant’s hearing date and more accurately reflect Claimant’s current

32.

33.

34.

condition and need for future medical care and treatment.
That Claimant is entitled to, and Defendants shall pay, for all causally related
future medical care and treatment for Claimant pursuant to S.C. Code Ann.

§42—15-60, Dodge vs. Bruccoli, Clark, Layman, Inc., 334 SC 574, 514 SE2d 593

(Ct. App. 1999) and any other authority under the Act as I find that said medical
treatment will tend to lessen Claimant’s period of disability.

That Claimant reached maximum medical improvement as of August 7, 2012.

That I find that Claimant is entitled to the following allocation of his benefits of

$214,086.00, pursuant to James vs. Anne’s 390 S.C. 188, 701 S.E.2d 730 and

Utica Mohawk Mills vs. Orr 227 S.C. 226, 87 S.E.2d 589 (Ct. App. 2006):

a. $78,518.43 in compromise of disputed future disability benefits at the rate
of $55.10 pef week commencing May 14, 2013, for a period of
27.40 years; representing Claimant’s life expectancy Ytpursuant to Section
19-1-150 of the S.C. Code of Laws and pursuant to Section 42-9-10 and
42-9-20 of the S.C. Code of Laws as interpreted by the S.C. Supreme

Court decision of James vs. Anne’s 390 S.C. 188, 701 S.E.2d 730 and

Utica Mohawk Mills vs. Orr 227 S.C. 226, 87 S.E.2d 589 (Ct. App. 2006).
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10.

11.

b. $71,362.00 as attorney’s fees per written agreement between Claimant and
attorney.

c. $3,381.77 in cost advances and expenses.

d. $0.00 towards the payment of future medical benefits.

e. $60,823.80, for past temporary partial wage loss.

CONCLUSIONS OF LAW

That this case is governed by the terms and provisions of the South Carolina
Workers” Compensation Act.

That S.C. Code Ann. 42-1-40 is applicable in defining "average weekly wages."
That S.C. Code Ann. 42-1-100 is applicable in defining compensation.

That S.C. Code Ann. 42-1-120 is applicable in defining disability.

That S.C. Code Ann. 42-1-130 is applicable in defining employee.

That S.C. Code Ann. 42-1-140 is applicable in cieﬁm'ng employer.

That S.C. Code Ann. 42-1-150 is applicable in defining employment.

That S.C. Code Ann. 42-1-160 is applicable in defining injury and

personal injury.

That S.C. Code Ann. 42-9-10 is applicable in defining “the amount of
compensation for total disability.”

That S.C. Code Ann. 42-9-30 is applicable in determining “the amount of

_compensation and period of disability” for injuries.

That S.C. Code Ann. 42-15-60 is applicable in determining "medical, surgical,

hospital and other treatment."

28

P30



12.  That S.C. Code Ann. 42-70-40 is applicable in "governing the conduct of hearing
and rendering of awards."
ORDER
NOW, THEREFORE, IT IS ORDERED:

1. That, based on the record as a whole, I conclude that the greater weight of the
evidence, dictates that the Claimant has suffered permanent partial wage loss,
pursuant to S.C. Code Ann. §42-9-20. Accordingly, I further find that Claimant is
entitled to the compensation computation as allowed pursuant to the statute.

2. ‘Accordingly, pursuant to S.C. Code Ann. §42-9-20, Claimant is entitled to, and
defendants shall pay, an awafd of permanent partial wage loss in the amount of
sixty-six and two-thirds percent (66 2/3%) of Claimant’s eight-hundred eighty four
dollars and twenty one cents ($884.2i) loss of earning cépacity per Week which
equates to five-hundred eighty nine dollars and forty seven cents ($589.47) per
week (which equates to a total amount of $153,262.20). ‘Furthermore, I find that
Claimant is entitled to said five-hundred eighty nine dollars and forty seven ceﬁts
'($589.47) per week for a total of two-hundred and sixty (260) weeks (Pursuant to
S.C. Code Ann. §42-9-20 Claimant can receive 340 weeks of compensation for
wage loss)\. By a separate finding in this Order, Claimant is entitled to eighty (80)
weeks of Temporary Partial Wage Loss. Accordingly, Claimant has two-hundred
and sixty (260) weeks of partial wage loss available to him under the statute for
permanen;c partial Wage loss (340 weeks minus 80 weeks). Accordingly, Claimant

is entitled to, and defendants shall pay Claimant one-hundred fifty three thousand
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two hundred sixty two dollars and twenty cents ($153,262.20 [wage loss of
$589.47 times 260 weeks]) to Claimant for permanent total wage loss. Again,
said benefits are not to be paid to Claimant in lump sum and shall be paid to
Claimant in the amount of five-hundred eighty nine dollars and forty seven cents

($589.47) per week over a 260 week period.

. That, Claimant is entitled to a lump sum payment for any and all past due

temporary partial disability benefits due.

. That, furthermore, Claimant is entitled to, and that Defendants shall pay Claimant,

temporary partial wage loss in thel amount of sixty-six and two-thirds percent (66
2/3%) of his average weekly wage of one-thousand one hundred seventy four
dollars and twenty one cents ($1,174.21) minus the actual amount of wages that he
earned for each week worked as demonstrated byl Claimant’s Exhibit APA #13, p.
274-276 (average weekly wage minus actual eaﬁﬁngs) for eighty (80) weeks for
the period of January 21, 2011 through August 7, 2012. Based upon Claimant’s
pre-accideht wages he should have earned ninety-three thousand nine hundred
thirty six dollars and eighty cents ($93,936.80) during said eighty (80) weeks;
however, his actual earnings were only two-thousand seven hundred and one
dollar and one cent ($2,701.10) during said eighty (80) weeks. Accordingly,
Claimant is entitled to, and defendants shall pay Claimant, sixty-thousand eight
hundred twenty three dollars and eighty cents ($60,823.80) for his past temporary

partial wage loss over eighty (80) weeks ($93,936.80 minus $2,701.10 =

$91,235.70; two-thirds of $91,235.70 = $60,823.80).
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That, with regard to Claimant’s permanent partial wage loss award, the Claimant is
only entitled to a lump sum payment of said award as it applies to the payment of
Claimant’s attorney’s fees and case costs and the remaining benefits shall be paid
to him in weekly installments. Accordingly, subject to Commission approval of
Claimant’s Forrﬁ 61 and Form 61A, Claimant’s attorney shall be entitled to
$71,3 62.00 in attorney’s fees (this is based upon 1/3 of Claimant’s total award in
the amount of $214,086.00 [Claimant’s award of $153,262.20, for future wage
loss, dividea by three = attorney’s fees of $51,087.40; plus Claimant’s award of
$60,823.80, for permanent partial wage loss, divided by three = attorney’s fees of
$20,274.60 = total attorney’s fees of $71,362.00]), and $3,381.77, for case cost
reimbursement.

. That, Claimant shall be entitled, and Defendants shall pay, for Claimant’s past
pausally related medical care and treatment. Medical payment shall be made by
the Defendants to the medical provider, the Claimant, or his insurance carrier, or
to Medicare/Medicaid, if those expenses have been prévioﬁsly paid by them.

. That Claimant is entitled to, and Defendants shall pay, for all causally related
future medical care and treatmenf for Clajmanf pursuant to S.C. Code Ann.

§42-15-60, Dodge vs. Bruccoli, Clark. Layman, Inc., 334 SC 574, 514 SE2d 593

(Ct. App. 1999) and any other authority under the Act as I find that said medical
treatment will tend to lessen Claimant’s period of disability to include medications,

pain management clinic, injections, tens unit, repeat diagnostic imaging, physical
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therapy and follow up office visits as recommended by authorized treating

physician, Dr. James DeMarco.

. That I find that Claimant is entitled to the following allocation of his benefits of

$214,086.00, pursuant to James vs. Anne’s 390 S.C. 188, 701 S.E.2d 730 and

Utica Mohawk Mills vs. Orr 227 S.C. 226, 87 S.E.2d 589 (Ct. App. 2006):

a. $78,518.43 in compromise of disputed future disability benefits at the rate
~ of $55.10 per week commencing May 14, 2013, for a period of
27.40 years, representing Claimant’s life expectancy pursuant to Section
19-1-150 of thé S.C. Code of Laws and pursuant to Section 42-9-10 and
42-9-20 of the S.C. Code of Laws as interpreted by the S.C. Supreme

Court decision of James vs. Anne’s 390 S.C. 188, 701 S.E.2d 730 and

Utica Mohawk Mills vs. Orr 227 S.C. 226, 87 S.E.2d 589 (Ct. App. 2006).

b. $71,362.00 as attorney’s fees per written agreement between Claimant and
attorney.

c. $3,381.77 in cost advances and expenses.

d. $0.00 towards the payment of future medical benefits.

e. $60,823.80, for past temporary partial wage loss.

AND IT IS SO ORDERED.
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APPELLATE PANEL DECISION AND ORDER

OF THE SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
| WCC NUMBER 0822640
THOMAS CONTRERAS
V.
ST. JOHN'S FIRE DISTRICT, EMPLOYER

STATE ACCIDENT FUND, CARRIER

HEARING: DECEMBER 16, 2013

APPEARANCES: RESPONDENT-CLAIMANTWAS
REPRESENTED BY GARY CHRISTMAS
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This case was originally heard back on May 14, 2013, on Forms 50/51. As a result of the

hearing, the Single Commissioner made the following findings of fact:

1.

That, Claimant, Thomas Contreras, and employer, St. Johns Fire District
Commission (hereinafter “St. Johns™), were subject to the South Carolina
Workers’ Compensation Act, at-the time of the accidental injury.

That, the relationship of employer/employee existed between Claimant, Thomas
Contreras, and employer, St. Johns, at the time of Claimant's work-relatt;d
accident.

That, 1 find, that on or about October 8, 2008, Claimant suffered injury by
accident, arising out of in the course and scope of employment, wherein he
injured his right shoulder and right upper extremity (Authorized treating
orthopedic surgeon Dr. James DeMarco APA #3, pp. 16-17; Orthopedic surgeon
Dr. Charles Hughes APA #2, p. 9).

That, Defendants have provided the Claimant medical care and treatment for his
injuries, including four (4) right shoulder surgeries.

That, authorized treating orthopedic surgeon, Dr. James DeMarco, opines on his

14-B medical statements dated September 4, 2012, and May 16, 2011, that

" Clamant ‘is unable to return to work at his past employment. (Defendants’ APA

#8, p. 00056 and APA #3, p.15).
That, at the time of Claimant's work accident, he was working for two (2)
employers; (a) St. Johns; and (b) AMF Bowling Cé;zters (hereinafier “AMF”)

(APA #11, 12, and 13; and Hearing Tr. p. 25, I1. 20-22).
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7. That I find that Claimant’s combined earnings from his dual employment with St,
Johns and AMF equates to an average weekly wage of one-thousand one hundred
seventy four dollars and twenty cents ($1,174.20) and a corfesﬁonding
compensation rate of six-hundred sixty one dollars and twenty nine cents
($661.29) 7(_the maximum compensation rate for 2008 which is the year in which
Claimant was injured on the job) (APA 11, pp. 265-269 and APA #12, pp. 269.5-
271).

8. That, Claimant’s job at the St. Johns fire department, which he held for over
twenty-two (22) years, is physical by description (APA #10, pp. 228-230).

9. That, Claimant’s last day of work with employer St. Johns was on January 21,
2011, after he was approved for early retirement due to his final physician’s report ;
stating that he was unable to return to work as a firefighter (APA #10, p. 23 l.).

10. That, all of Claimant’s jobs, prior to his work with tﬁe fire department, were also
physical in nature (Hearing Tr. p. 17, 1. 18-p. 18, 1. 23).

11. That, since being unable to return to work with employer St. Johns, Claimant has
continued to work as a desk clerk at the AMF bowling alley for fourteen (14)
hours per week (Hearing Tr. p. 27, Il. 1-5 and p. 35, 1I. 13-15).

12. 'I;hat, since being unable to return to work with employer St. Johns, Claimant has
actively searched for other employment. Claimant applied for a management
posifion at the AMF bowling alley where he works when it became available;
however, despite Claimant having worked at the bowling alley for twelve'( 12)

years, he did not gél the job as manager of the bowling alley (Hearing Tr. p. 35, II.

16-24 and p. 43, 1. 12-25).
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13. That, Claimant also has looked for other employment, took a test at Wal-Mart and
failed said test and that he appliéd ai CarMax, but that he was not hired. Claimant
also applied for “a couple” of Federal jobs, but that he has yet to get an answer
from any of these job applications (Hearing Tr. p. 28, 1. 14-p. 29, 1. 11; p. 36, 1. 3-
p. 37,1. 11; p. 47, 1. 6-13; and p. 48, 1l. 6-23).

14. That, Claimant also has a small vending machine route which he works once per
month. Those machines are located in area fire houses. Claimant testified that he
makes little or no income from this route (Hearing Tr. p. 27, 1. 21-p. 28, 1. 13 and
p.37,1. 18:p. 39, L. 1).

15. That, the Claimant was fifty-one (51) years old at the time of the hearing.

16. That, Claimant is a high school graduate (1979).

17. Tha;, Claimant is married with two (2) children.

18. That, Claimant isaUS Army veteran who was honorably discharged.

19. That, plirsuaﬁt to the opinion of authorized treating orthopedic surgeon, Dr. James
DeMarco, Claimant cannot return to his employment with the employer St. Johns
(APA #3, p.- 15 and defendants APA #8, p. 00056). Authorized treating surgeon
DeMarco’s opinion that Claimant cannot return to his past employment is
corroborated by the uncontroverted and only vocational assessment in the record
providca by éeniﬁcd rehabilitation counselor, Jean R. Hutchinson (APA #1, pp.
7-8). Vocational expert, Hutchinson, is of the opinion that Claimant cannot return
10 his past employment and that.Claimant will now only be able to earn at or near

minimum wage (APA #1, pp. 7-8). Furthermore, orthopedic surgeon, Dr. Charles
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20.

21.

22.

23.

24.

25.

Hughes, also opines thét Clamant can return to his prior employment (APA #2, p.
14).

That, defendants did not choose to submit a vocational evaluation in this case.
That, based on the record as a whole, the greater weight of the evidence, leads to
the conclusion that Cléimant cannot return to his previohs employment with
employer, St. Johns. Additionally, I find that Claimant, as he is today, cannot and
will not find similar employment with another fire department.

Thaf, given the Claimant’s present physical condition, past work experience, age,
education and skill set (he has no computer skills), I find that Clairﬂam can only
expect to earn minimum wage at his employment going forward.

That, based on the record as a whole, | copclude that the greater weight of the
evidence, dictates that the Cle;inianl has éuffered permanent partial wage loss,
pursuant to 8.C. Code Ann. §42-9-20. Accordingly, I further find that Claimant is
entitled to the compensation computation as allowed pursuant to the statute.

That, prior to Claimant’s work accident and injuriés, he was able to eamn and had
an average weekly wage of one-thousand one hundred seventy four dollars and
twenty one cents ($1,174.21) per week. That, as a result of Claimants work
related injuries, 1 find that Claimant is now only able to eam minimum wage
($7.25 x 40 hours per week) which equates to two-hundred and ninety dollars
($290) per week.

That, 1 find that, given Claimant’s pre-accident average weekly wage and earning

capacity was one-thousand one hundred seventy four dollars and twenty one cents

- ($1,174.21), and given that | find that Claimant’s post work accident eamning
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26.

capacity is only two-hundred and ninety ($290.00) dollars per week, I find that
Claimant has suffered and will continue to suffer wage loss in the amount of eight
hundred eighty eight dollars and twenty one cents ($884.21) per week (Claimant’s
Average Weekly Wage of $1,174.21 minus his new post accident wages of
$290.00 per week).

Accordingly, pursuant to SC Code Ann. §42-9-20, Claimant is entitled to, and
defendants shall pay, an award of permanent partial wage loss in the amount of
sixty-six and two-thirds percent (66 2/3%) of Claimant’s eight-hundred eighty
four dollars and twenty one cents ($884.21) loss of earning capacity per week
which equates to five-hundred eighty nine dollars and forty seven cents ($589.47)
per week (which equates to a total amount of $153,262.20). Furthermore, I find
that Claimant is entitled to said five-hundred eighty nine dollars and forty seven
cents ($589.47) per week for a total of twd-ht.mdrédl and sixty :(260.) weeks
(Pursuant to S.C. Code Ann. §42-9-20 Claimant can receive 340 weeks of
compensation for wage loss). By a separate finding in this Order, Claimant is
entitled to eighty (80) weeks of Temporary Partial Wage Loss. Accordingly,
Cléimant_ has two-hundred and sixty (260) weeks of partial wage loss available to
him under the statute for permanent partial wage loss (340 weeks minus 80
weeks). Accordingly, Claimant is entitled to, and defendants shall pay Claimant
one-hundred fifty three thousand two hundred sixty two dollars and twenty cents
($153,262.20 |wage loss of $589.47 times 260 weeks]) to Claimant for pennaném

total wage loss. Again, said benefits are not 1o be paid to Claimant in lump sum
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27.

28.

29.

and shall be paid to Claimant in the amount of five-hundred eighty nine dollars
and forty seven cents ($589.47) per week over a 260 week period.

That, Claimant is entitled to a lhmp sum payment for any and all past due
temporary partial disability benefits due.

That, furthermore, Claimant is entitled to, and that Deféndants shall pay Claimant,
temporary partial wage loss in the amount of sixty-six and two-thirds percent (66
2/3%) of his average weekly wage of one-thousand one hundred seventy four
dollars and twenty one cents ($1,174.21) minus the actual amount of wages that
he earned for each week worked as demonstrated by Claimant’s Exhibit APA
#13, p. 274-276 (average weekly wage minus actual earnings) for eighty (80)
weeks for the period of January 21, 2011 through August 7| 2012. Based upon
Claimant’s pre-accident wages he should have earned ninety-three thousand nine
hundred thirty six dollars and eighty cents ($93,936.80) during said eighty (80)
w’eéks; however, his actual earnings were only two-thousand seven hundred and
one dollar and one cent ($2,701.10) during said eighty (80) weeks. Accordingly,
Clai‘mam.‘is entitled to, and defendants shall pay Claimant, sixty-thousand eight
hundred twenty three dollars and eighty cents ($60,823.80) for his past temporary
pa;nial wage loss over eighty (80) weeks ($93,936.80 minus $2,701.10 =
$91,235.70; two-thirds of $91,235.70 = $60,823.80).

That, with regard to Claimant’s permanent partial wage loss award, the Claimant
is oﬁly entitled to a lump sum payment of said award as it applies to the payment
of Claimant’s attorney’s fces and case costs and the remaining benefits shall be

paid to him in weekly installments. Accordingly, subject to Commission approval
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30.

31

of Claimant’s Form 61 and Form 61A, Claimant’s attorney shall be entitled to
$7l;362.00 in attorney’s fees (this is based upon 1/3 of Claimant’s total award in
the amount of $214,086.00 [Claimant’s award of $153,262.20, for future wage
loss, divided by three = attorney's fees of $51,087.40; plus Claimant’s award of
$60,823.80, for permanent partial wage loss, divided by three = attorney’s fees. of
$2'O,,274.60A= total attqmey’s fees of $71,362.00]), and $3,381.77, for case cost
reimbursement.

That, Claimant shall be entitled, and Defendants shall pay, for Claimant’s past

causally ‘related medical care and treatment. Medical payment shall be made by

the Defendants to the medical provider, the Claimant, or his insurance cérrier, or
to Medicare/Medicaid, if those expenses have been previously paid by them.

That, I find that authorized orthopedic surgeon, Dr. James DeMarco, opined on
“check the box” forms/ dated October 8, 2012, and October 24, 2012, that
Claimant is in need c;f future medical care and treatment in the form of
medications, pain management clinic, injections, tens unit, repeat diagnostic
imaging, physical therapy and follow up office visits as a result of his August 8,
2008, accident at work. He further opined that said medical treatment would tend
to lessen Claimant’s period of disability. Dr. DeMarco, doés not opine on his 14-
B issued on May 16, 2011, that Claimant will need future medical care and
treatment; however, he opines differently on his October 8, 2012, and October 24,

2012, check the box reports and | give more weight to the opinions given in said

reports given that they were provided at a later date than the 14-B, were provided
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closer to Claimant’s hearing date and more accurately reflect Claimant’s current
conditidn and need for future medical care and treatment.

32. That Claimant is entitled to, and Defendants shall pay, for all causally related
future medical care and treatment for Claimant pursuant to S.C. Code Ann. §42-
15-60, Dodge vs. Bruccoli, Clark, Layman, Inc., 334 SC 574, 514 SE2d 593 (Ct.
App. 1999) and any other authority under the Act as I find that said medical
treatment will tend to lessen Claimant’s period of disability.

33. That Claimant reached maximum medical improvement as of August 7, 2012.

34. That I find that Claimant is entitled to the following allocation of his benefits of
$214,086.00, pursuant to James vs. Anne’s 390 S.C. 188, 701 S.E.2d 730 and
Ut’iéa Mohawk Mills vs. Orr 227 S.C. 226, 87 S.E.2d 589 (Ct. App. 2006):

a. $78,518.43 in compromise of disputed future disability benefits at the rate
of $55.10 per week commencing May 14, 2013, for a period of ~ 27.40
years; representing Claimant’s life expectancy pursuaht to Section 19-1-
150 of the S.C. Code of Laws and pursuant to Section 42-9-10 and 42-9-

20 of the S.C. Code of Laws as interpreted by the S.C. Supreme Court

decision of James vs. Anne’s 390 S.C. 188, 701 S.E.2d 730 and Utica
Mohawk Mills vs. Orr 227 S.C. 226, 87 S.E.2d 589 (Ct. App. 2006).

b. $71,362.00 as attorney’s fees per written agreement between Claimant and
attbmey.

c. $3,381.77 in cost advances and expenses.

d. v$0.06 towards the payment 6f future medical benefits.

e. $60,823.80, for past temporary partial wage loss.
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The Employer/Carrier timely filed a Form 30 raising the following issues:
Whether the Single Commissioner erred in Finding of Fact #9 as it is not supported by

substantial evidence;

Whether the Single Commissioner erred in Finding of Fact #19 as it is not supported by
substantial evidence;
\

Whéther the Single Commissioner erred in Finding of Fact #21 as it is not supported by

substantial evidence;

Whether the Single Commissioner erred in Finding of Fact #22 as it is not supported by

substantial evidence;

Whether the Singie Commissioner erred in Finding of Fact #23 as it is not supported by

substantial evidence;

Whether the Single Commissioner erred in Finding of Fact #24 as it is not suppon_ed by

substantial evidence;

Whether the Single Commissioner erred in Finding of Fact #25 as it is not supported by

substantial evidence;

Whether the Single Commissioner erred in Finding of Fact #26 as it is not supported by

substantial evidence;

Whether the Single Commissioner erred in Finding of Fact #28 as it is not supported by

substantial evidence;

Whether the Single Commissioner erred in ordering that the Claimant suffered a permanent

partial wage loss;

Whether the Single Commissioner erred in ordering the calculation of the permanent partial

wage loss:

10
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Whether the Single Commissioner erred in ordering temporary partial wage loss as a form 17 has
been signed and filed with the Commission;
Whether the Single Commissioner erred in the calculation of temporary total wage loss

In an appellate review, the Panel shall, pursuant to 42-17-50, review the Decision and Order
weigh the evidence as bres'ented at the initial hearing and, if good grounds be shown therefore,
xr;ake its own Findings of Fact and Conclusions of Law consistent with or inconsistent with those
of the Single Commissioner. After careful review of the case including the Commission’s file
and arguments and briefs of counsél, the Appellate panel by unanimous decision Affirms in pant,
Reverses in Part and Remands the Decision and Order of the Hearing Commissioner. The

Appellate Panel makés the following Findings of Fact:

1. That the South Carolina Workers’ Compcnsatibn Commission has jurisdiction over this

matter.

2. That all parties to this proceeding are subject to and bound by the terms and provisions of
the South Carolina Workers’ Compensation Act and that jurisdiction and venue are
proper.

3. Thatan employcrf employee relationship existed between the Claimant and employer, St.
John’s Fire District at the time of the accident. |

4. Claimant suffered an injury to his right shoulder én October 8, 2008 in the course and
scope of his employment.

5. That, authorized treating orthopedic, Dr. DeMarco opi‘nes on his 14-B medical statements
dated September 4, 2012 and May 16, 2011, that Claimant is unable to return to work at

his past employment.

6. That, the Defendants have provided the Claimant with medical care and treatment for his

11

P4s




-
- ’ (

injuries, including four right shoulder surgeries.

7. That Dr. DeMarco, the authorized treating orthopedic surgeon, issued a rating on August -
7,2012. Dr. DeMarco found that the Claimant had a 9% permanent partial impairment to
the shoulder and that this included 3% biceps atrophy, 3% for loss of internal rotation,
2% for loss of forward flexion and 1% for pain and muscle spasm. There is no separate
rating to the upper extremity.

8. Dr. Hughes, an orthopedist, performed an IME at the Claimant’s request and issued a
14% permanent impairment rating to the Claimant’s right shoulder and a 10% rating for

the Claimant’s clavicle injury.

9. That, Claimant’s last day of work with the employer was January 21, 2011, after he was |

approved for early retirement due to his final physician’s report stating that he was unable

to return to work as a firefighter. (APA #10, p. 231).

i

10. That the Single Commissioner did not find the clavicle compensable and that issue was /l

not appealéd. ' _ I

11. That, at the time of Claimant’s work accident, he was working for two (2) employers; (a)
St. Johns; and (b) AMF Bowling Centers'(hereinaﬁer “AMF”) (APAV#I 1,12, and 13; and
Heaﬁng Tr. p. 25, 11. 20-22).

12. That we find that Claimant’s combined earnings from his dual employment with St.
Johns and AMF equates t(; an average weekly wage of one-thousand one hundred seventy
four dollars and twenty cents ($1,174.20) and a corresponding compensation rate of six-
hundred sixty one dollars and twenty nine cents ($661.29) (the maximum compensation
rate for 2008 which is the year in which Claimant was injured on the job) (APA 11, pp.

265-269 and APA #12, pp. 269.5-271).
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13. That, Claimant’s job at the St. Johns fire department, which he held for over twenty-two
(22) years, is physical by description (APA #10, pp. 228-230).

14. That, all of Claimant’s Jobs, prior to his work with the fire department, were also physical
in pature (Hearing Tr. p. 17, l; 18-p. 18, 1. 23).

15. That, since being unable to return to work with employer St. Johns, Claimant has
confinued to work as a desk clerk at the AMF bowling alley for foqrteen (14) hours per
week (Hearing Tr. p. 27, 1. 1-5 and p. 35, 11. 13-15).

16. That, since being unable to return to work with emplo.yer St. Johns, Claimant has actively
séar?hed for otﬁer employment. Claimant applied for a management position at the AMF
bow‘lving alléy wheré he works when it became available; however, despite Claimant
havjng worked at the bowling alley for twelve (12) years, he did not get the job as

| manaéer of the bowling alley (Hearing Tr. p. 35, 11. 16-24 and p. 43, Il. 12-25).
17. Tha‘t, Claimant also has looked for other employment, took a test at' Wal-Mart and failed
| said test and that he applied at CarMax, but that he was not hired. Claimant also applied
for séveral Federal jobs, but that he has yet to get an answer from any of these job
applications (Hearing Tr. p. 28, 1. 14-p. 29, 1. 11; p. 36, 1. 3- p. 37, 1. 11; p. 47, 11. 6-13;
and p. 48, 11. 6-23). -

18. That, Claimant also has a small vending machine route which he works once per month.
Those machines are located in area fire houses. Claimant testified that he makes little or
no income ﬁ;or.n' this route (Hearing Tr. p. 27, 1. 21-p. 28, 1. 13 and p. 37, 1. 18-p. 39, . 1).

19. That, pursuant to the opinion of the authorized treating orthopedic surgeon, Dr. DeMarco,

. Claimant cannot return to his einploymcni with the employer, St. John’s. (APA #3,p. 15

and Dcfendants’ APA #8, p. 56). Dr. DeMarco’s opinion that Claimant cannot return to
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his past employment is corroborated by the uncontroverted and only vocational
assessment i|n the record provided by certified rehabilitation counselor, Jean Hutchinson.
(APA #1, pp. 7-8). Vocational expert, Hutchinson, is of the opinion that Claimant cannot
return to his past employment as a firefighter.

20. That, based on the record as a whole, the greater weight of the evidence, lead; to the
cofxcluéio_n’ that Claimant cannot return to his previous employment with employer, St.
John's Fire District. Additionally, Claimant cannot and will not find similar employment
with another fire department.

21. That, the Claimant was fifty-one (51) years old at the time of the hearing.

22. That, Claimant is a high school graduate (1979).

23. That, Claimant is married with two (2) cl'ﬁldren.

24. That, Claimant is a US Army veteran who was honorably discharged.

25. That, the Claimant was paid témporary total benefits from October 18, 2010 through

~ September 25, 2011. Temporary total benefits were suspended as a signed Form 17 was
filed on September 30, 2011.

26. No credit wé§ requested by the Defendants and that issue was not raised before the Single

Commissioner.

27. Claimant is erﬂitlc_d 1o a lump sum payment for ahy and all past due temporary partial
disability benefits due.

28. That, Claimant shall be entitled, and Defendants shall pay, for Claimant’s past causally
related medical care and treatment. Medical payment shall be made by the Defendants to

the medical provider, the Claimant, or his insurance carrier, or to Medicare/Medicaid, if

those expenses have been previously paid by them.

14

P48



29. That, we find that authorized orthopedic surgeon, Dr. James DeMarco, opined on “check

the box™ forms dated October 8, 2012, and October 24, 2012, that Claimant is in need of
future medical care and treatment in the form of medications, pai.n management clinic,
injections, tens unit, repeat diagnostic imaging, physical therapy and follow up office
visits as a result of his August 8, 2008, accident at work. He further opined that said
-medical treatment would tend to lessen Claimant’s period of disability. Dr. DeMarco,
_does not opine on his 14-B issued on Méy 16, 2011, that Claimant will need future
medical_ care and treatment; however, he opines differently on his October 8, 2012, and
'October 24, 2012, check the box reéorts and we give more weight to the opinions given
in said reports given that they were provided at a later date than the 14-B, were provided
closer to Claimant’s hearing date and more accurately reflect Claimant’s current
condi_tion and need for future medical care and treatment.

30. ’I‘hét Claimant is entitled to, énd Defendants shall pay, for all causally related future
medical care and treatment for Claimant pursuant to S.C. Code Ann. §42-15-60, Dodge

 vs. Bruccoli Clark,_Layman, Inc., 334 SC 574, 514 SE2d 593 (Ct. App. 1999) and any
other authority under the Act as we find that said medical treatment will tend to lessen
Claimant’s peﬁod of disability.

31 That »Claimam reached maximum medical improvement as of August 7, 2012, ,

32. That the Claimant’s injury is limited to the right shoulder. i

33. Claimant is enutled to an award under 42-9-30 for the right shouldcr i

34. That Claimant is entitled to allocation language pursuant to James v. Anne’s, 390 S.C.

188, 701 S.E.2d 730 and Utica Mohawk Mills v. Orr, 227 S.C. 226, 87 S.E.2d 589 (Ct.

_App. 2006).
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That the Appellate Panel makes the following Conclusions of Law:

S.C. Code Ann. Section 42-1-40 defines average weekly wage in this state and Section

42-1-50 defines for the preceding year.

S.C. Code Ann. Section 42-1;l 20 defines disability.

| S.C. Code Ann. Section 42-1-130 defines Employee.

S.C. Code Ann. Section 42-1-140 defines Employer.

S.C. Code Ann. Section 42-1-150 defines Employment.

S.C. Code Ann. Section 42-1-160 defines an injury by accident arising out of and in the
course and scoi)e of employment.

S.C. Code Ann. Section 42-9-30 governs the amount of compensation paid for specific
disability.

S.C..Code Ann. Section 42-15-20 governs timely notice to the Employer.

§.C.~C044e, Ann. Section 42-9-10 determines benefits when the incapacity to work is total.

S.C. Code Ann. Section 42-15-60 defines medical treatment to be furnished including
lifetime medical benefits for a prosthetic device.

S.C.. Code Ann.v Section 42-1-400 defines “work which is a part of the owner’s trade,

business or occupation.”

ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

The order of the Single Commissioner is hereby affirmed in part, reversed in part and
remanded by this Appellate Panel. This case shall be remanded to the Jurisdictional
Commissioner for a determination of an award to the Claimant’s right shoulder under 42-9-30.

IT IS SO ORDERED this 51‘?\ day of " Ma\l , 2014, at
' ~c.. , South Carolina. 1 '
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SOUTH CAROLINA WORKER'S

By:

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitied action upon all parties to this case by sending an elactronic copy hereof by
electronic mait addressed to the attorneys for said parties; or if there is an unrepresented -
partylies), by depositing & copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party{ies) and to the attorneys) for the represented

party(ies). ‘
By Kim Falls on May 5, 2014
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SOUTH CAROLINA WORKERS' COMPE”  TION COMMISSION owel ok onmee

v

P. 0. Box 1715 * 1612 Marion Street ‘ier File #:
Columbia, South Carolina 29202-1715 Carrier Code #:
. Emplover FEIN #:
Claimant’s Name: Mr. Thomas Contreras SSN- =+7473  Employer’s Name:_St Johns Fire Dist Comn
Address: o Address: _PO Box 56 '
City:Charleston _ State: SC Zip29407 City:_Johns Island _ State: SC_ Zip: 29457
Home Phone:(843) 324-5387 Work Phone: _( ) Insurance Carrier:_State Accident Fund
Preparer’s Name: James G. Christmas Law Firm: _Howell & Christmas, LLC. Preparer®s Phone Number: (843} §49-2800

Complete each inforination blank. To request a hearing, checking box 13b., indicate the kinds of benefits claimed by check the box(es) at
lines 6, 7, 8, and 9, and file this form in-duplicate.

A Chaim for workers' compensation benefits is made based on the follfowing grounds:  Date of Injury or lflness: October 08, 2008
[X] injury { ] Hiness [ 1 Repetitive Trauma

la. The claimant sustained an injury to his right shoulder. right u er extremity, right glenohumeral ligament, right clavicle ri. bt scapula
right lateral deltoid, right bicep and right distal clavicle on OQctober 08, 2008 in Charleston County, state of South Carolina.
/ N

1b. Body part(s) affected are: See number 1 4. above,

Briefly describe how the accident occurred: Claimant was performing daily workout by way of lifting weights causing injury to himself.

2. Both the claimant and the employer were subject to the South Carolina Workers' Compensation Act at the time of injury.
3. The relationship of erﬁployer and employee existéd at the time of injury.
4. At the time of the injury the claimant was performing services arising out of and in the course of employment.’
3. Notice of the accidental in}uw was given to the employer on _ 10/08/2008 in the following manner:
Claimant informed his supervisor. month/day/year
X} 6. Due to injury, tl;e claimant is in need of (check one):

[X) (a) medical examination and treatment for those injuries indicated in #1 a-above.

[X} (b) additional medical examination and treatment for _those indicated in #1a above.

X1 7. Due to injury, claimant requests temporary total disability benefits because of Jost compensable time from work and wages for the
period of:_to be determined i

X1 8. Due to the injury, the claimant has permanent disability of the following nature and extent: (check one)
[ 1(1) General Disability [ 1 Total [ 1(2) Specific Disability [ ] Total
[ 1(3) Wage Loss [ ] Partial [X] To be determined [ JPartial

1 9. Due to the injury, the claimant has a serious bodily disfigurement consisting of:

10a.  Atthe time of injury, the claimant was paid weekly wages of $Form 20 Requested, and demands accounting of days worked and
wages earned as provided by law. . »
10b.  Give names and addresses of all employers for whom the claimant has worked since the date of the accident:

Upon information and belief, employer.

ITa.  Further grounds of claim: '
To determine whether Claimant’s injuries to his right shoulder. richt upper

: ether Claimant sustained permanent partial wa loss pursuant to S.C. Code Ann. §42-9-20.
Claimant is seeking past and future medjcal care and treatment pursuant to §42-15-60 and/or Dodge vs, Brueeoli Clark Layman, Inc..
334 8C 574, 514 SE2d 593 Ct. App. 1999). To determine Claimant’s correct average weekly wa 3

determine whether Claimant is entitled to i i i p ion rate for all the periods he has
been paid benefits to date. To determine whether Claimant is entitled to reimbursement for traveling to and from causelly relatcd

medica| treatment and whether he is entitled to reimbursement for any and all out of pocket expenses. Claimant requests the

Commission to approve allocation of proposed settlement proceeds over his /Ker life expectancy pursuant to Section 19-1-150 of the
South Carolina Code of Laws and Section 42-9-10 of the South Carolina Workers” Compensation Ac 1976, as amended. and as
interpreted by the South Carolina Supreme Court in the decision of Utica-Mchawk Mills vs. Orr, 227 8C226. 87 $E2d 589. Claimant
and Claimant’s attorney seek a lump sum payment of any Award, To determine whether Claimant is entitled to any and all other benefits
due under the Act. :
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Hb.  Listnamesand addresses of all physicians or other medical specialists who have seen or treated the claimant as a result of the acciden
I1e.  Tothe best of yourgknowledge, did you have any prior permanent disability? Upon inforiation and belief, left shoulder.
If yes, describe: -

1
12. Appropriate benefiks as provided jn the Act for the above grounds and other relief g the Workers' Compensation Commission may
direct as just and proper, :

a 13a.  1am filing a claim, *l &M not requesting a bearing at this time.
I
x] 13b.  fam requesting a hearing. A $25.00 fee is required.

14, Estimated time needed for Hearing; 30 minutes.
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I verify the coptents of this form are accurate and true to the best of my knowledge.
=277 rmmenesns os
Attoiney For Claimant howell&christmas.com October 28, 2011
By Ladsoh £. Howell, JrZ Title E-Mail Date
For Gary Christmas

Preparer’s Signature

Refer to R.67-204 through R.67-210 and R 67-601 throu0h R.67-615. Questions about the use of this form may be directed to the
Commission's Claims Department.
WCC FORM # 50

Rev. Date 9/07 50 Employce's Notice of Claim

and/or Request for Hearing
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South Carolina Workers' Compensa( Commission WCO\'/ #: 0822640
1612 Marion Street ¢ P.O. Box 1715 : Carrier File #: 2008-4604
Columbia, South Carolina 29202-1715 Carvier Code % 500 SF -
(803) 737-5739 ' Employer FEIN #: 576008015

WWWWCC.SC.gOV

Thomas Contreras J473 " _8t. Johns Fire District Commission
Claimant's Name . SSN Employer's Name .

{ : p Charleston, SC 29407 P.O. Box 58 Johns Isfand, SC 29457
Address Cily State Zip Address ~ Cily State Zip
843-769-4429 State Accident Fund .
Home Phone # Work Phone # Insurance Carrier

Margaret M. L}rbanic EL WSON AND STAUBES, {843) 577-2026
Preparer's Na Law Firm . v " Phone #

ation blank. Specify clearly when contentions are admitted in part and denied in part. The employer-Insurance
carrier in answer to the claim, respectfully shows: .

tted) that the employee sustalned an injury on or about the date set forth in the application. The reasons for denial are: Admit
id . '

It is (Adnjitted) that both the employer and employee were subject to the Workers' Compensation Act at the time in question. The

2.
reasons fpr denial are: Admit as to right shoulider only.
3. It is (Admitted) that the relationship of employer and employes existed at the time in guestion. The reasons for denial are: As fo right
shoulder bnly.
4 Itis (Admitted) that at the time in question the employee was performing services arising out of and In the course of employment. The
reasons fpr denial are: Admit as to right shoulder only. : _
5. It is (Admjtted) that notice of injury was given the employer. The reasons for denial are: As to right shoulder only.
6. itis (Dehi pd) that the employes (needs) (is entitled to additional) medical care as a result of injury. Thé reasons for denial are: Claimant
has been|rated and reloassd. '
7. itis (Denied) that the employee is entitled to temporary total disability for the period(s) of: Carrier requests credit for overpayment as
appropriate. - .
8. Itis (Dented) that the employee is permanently disabled. The reasons for denial are: Permanency, if any, to be determined.
9. . ltis (Denied) that the employee has a serious disfigurement.
10. It is contended that an average wéekly wage of $ Form 20 applies, according to attached accounting of employee's eamings as
provided py law. . '
11. Further contentions or grounds of defense are: See attached.

12. Estimated time needed for hearing: One hour

| certify that | have gerved this document pursuant to R.67-212 by delivering a copy to :
Cary Christras, Esfiuire, Howell & Christmas, LLC, P.O. Box 1896, Mt. Pleasant, SC 29465

‘Name ‘ | . * Address
on the 28 day of November, 2011 by {/] first class mail; {] personal service, [] certified mail.
-1 vegontents jthis form are accurate and true to the best of my knowledge. _ _
s : Attomey Purbanic@clawsonandstaubes.com 11/28/11.
Preparer's ﬁn‘éfire L Title Email Date

R.67-601 through R.67-615. Questions about the use of this form may ba directed to the Commission's Judicial Department.
@ Form 20 must be filed with the Claims Department at least 30 days from the date of filing this form.

Refer to R.67-205 an
Pursuant to R.67-608,

WCC Form #51 jav. Date 9/07 _ Employer's Answer to Request for Hearing.

51
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ATTACHMENT TO FORM §1

Thom%s Contreras v. St. Johns Fire District Commission

W.C.C

11.

NUMBER 0822640

Further contentions or grounds of defense are: All affimative and specific
defenses (see Reg. 67-603), including, but not limited to §42-1-360, § 42-9-60, §
2-15-20, § 42-15-40, § 42-17-90; and, upon information and belief, fraud in the -

4
' Epplication for employment pursuant to Cooper v. McDevitt & Street Co., 260

.C. 463, 196 S.E.2d 833 (1973); election of remedies; intervening trauma; no
compensable injury by accident under § 42-1-160; upon information and belief,
the degree of disability, if any, attributable to this injury is speculative; upon
information and belief, claimant's problems are personal in nature and not work-
related; defendant-insurer reserves the right to amend this Answer and plead
Any applicable additional defenses.
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SOUTH GAROLINA WORKERS' COMPKY ™~ TION COMMISSION wed # oszzes

P, 0. Box 1715 * 1612 Marion Street ' ‘ . errile#:

Columbia, South Carolina 29202-1715 b : Carrier Code #:

—— __ m #

Claimant’s Name: Mr. Thomas Contreras SSN: —==t7473  Employer’s Name:_St Johns Fire Dist Comm

Address: | T = Address: _PO Box 56

City:Charieston _ State: SC Zip29407 City:_Johns Island  State: SC Zip: 29457

Home Phone:(843) 324-5387 Work Phone: _( ) . Insurance Carrier; State Accident Fund

Preparer’s Name: Gary Christmas Law Firm: _Howell & Christmes. LLC. Preparer’s Phone Number: (843) 849-2800

Complete each information blank. To request a hearing, checking box 13b., indicate the kinds of benefits claimed by check the box(es) at
lines 6, 7, 8, and 9, and file this form in duplicate.

A Claim for workers' compensation benefits is made-based on the following grounds:  Date of Injury or lllness: October 08, 2008 i
[X] Injury [ ] Iiness { ] Repetitive Trauma :

ta The claimant sustained an injury to his _right shoulder. i ht upper extremity, right glenohumeral li i icle, ri
right lateral deltoid, right bicep and right distal clavicle on October 08. 2008 in Charleston County, state of South Carolina

1b. Body part(s) affected are: See number ] a. above.

Briefly describe how the accident occurred: Claimant doing daily workout lifting weights causing injury to himself.

2, Both the claimant and the employer were subject to the South Carolina Workers' Compensation Act at the time of injury.
3. The relationship of employer and employee existed at the time of injury.
4. At the time of the injury the claimant was performing services arising out of and in the course of employment.
5. Notice of the accidental injury was given to the employer on __10/8/2008 in the following manner:
Claimant informed employer.
' month/day/year
X1 6. Due to injury, the claimant is in need of (check one):

[X] (2) medical examination and treatment for those injuries indicated in #12 above.

[X1] (b) additional medical examination and treatment for those indicated in #1a above.

X] 7. Due to injury, claimant requests temporary total disability benefits because of lost compensable time from work and wages for the
' period of’_to be determined
Xi 8. Due to the injury, the claimant has permanent disability of the following nature and extent: (check one)
[J(1) General Disability [ ] Total [ 1(2) Specific Disability [ ] Total
[1(3) Wage Loss [ ]1Partial [X] To be determined [ TPartial
] 9. Due to the injury, the claimant has a serious bodily disﬁguremgnt consisting of:

10a.  Atthe time of injury, the claimant was paid weekly wages of $Form 20 Requested, and demands accounting of days worked and
wages earned as provided by law.

10b.  Give names and addresses of all employers for whom the claimant has worked since the date of the accident:

Upon information and belief, emplover, vending machine tender and bowling alley.

Ila.  Further grounds of claim:
To determine whether Claimani’s injuries o his ri . Ti ity, right glenohumeral ligament, right clavicle. right

scapula, right lateral deltoid, right bicep and right distal clavicle were caused by and/or were ageravated by his October 8. 2008, accident

at work. To determine whether Claimant’s injuries to his right shoulder affects his right u er extremity as a result of his October 8

2008, accident at work, To determine whether Claimant sustained permanent partial wage loss pursuant to §.C. Code Ann. §42-9-20.

Claimant is seeking past and future medical care and treatment pursuant to 842-15-60 and/or Dodge vs. Bruccoli Clar, man, Inc.
334 SC 574, 514 SE2d 593 (Ct. App. 1999). To determine Claimant’s correct average weekly wage and compensation rate. To

determine whether Claimant is entitled to the difference between his correct and incorrect compensation rate for all the periods he hag
been paid benefits to date. To determine whether Claimant is entitled to reimbursement for traveling to and from causally related
medica] treatment and whether he is entitled to reimbursement for any and all out of pocket expenses. Claimant requests the
Commission to approve allocation of proposed settlement proceeds over his /her life e ectancy pursuant to Section 19-1-150 of the

South Carolina Code of Laws, and Section 42-9-10 of the South Carolina Workers' Compensation Act. 1976. as amended. and as

interpreted by the South Carolina Supreme Court in the decision of Utica-Mohawk Mills vs. Orr. 227 SC226. 87 SE2d 589. Claimant
and Claimant’s attomey seek a lump sum payment of' any Award. To determine whether Claimant is entifled to any and all other benefits'
due under the Act.
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11'b.  Listnames and addresses of ail physicians or other medical specialists who have seen ortreated the claimant as a result of the accident:

AOH Occupational Health, LL.C, "Industrial Medicine Specialists”, P.O. Box 62945, North Charleston, SC 2941 9-2945, Bon Secours
St Erancis Hospital, 2095 Henry Tecklenburg Drive. Charleston. SC 2941 4. C