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Pag% 44

Q .

chance toido that, would you have t

A :Yes.
Q
hired you.to do it?
A SNo.
Q gYou were asked about Wal-
governmené jobs and so forth. Just

these potential employers offered y

kind?
A gNo.
Q ;At anylsaléry of any king?
A o,
0 And you were asked about

do these type of jobs. TUntil you ¢

jobs, can you really know what you!
A .No.
Q Now, ‘with the snack machi

you do about three hours a week, hg
that again?

:Since 195,

§Okay. If they would havg

tried to give you a

ried to do that job?

Did they think you were ready for that job and

the

Mart, Carmax,

to be clear, have any

(ou any employment of a

?

if you thought you cou
et there and do those

re capable of doing?

bw long you been doing

these machines?

A
Q . You making any money on t
A No.

have made because I was out injured

Q If you were able to turn

I've actually lost &oney whatever I could

1 with the shoulder.

that into a profitable

nes that I think you sLid

of
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business ény time between 1995 and

done that?

A }Not with the machines at |the station -- fire
station.
Q SMy point is this: Is there any -- in your view|

is there ény prospect of this turni

income for you in the future?

A :Yes, it could be.

Q fIt could be?

A §It could bé.

Q §Okay. Has it been in the

13 years?;
A éNo.
Q ;Or, excuse me, 18 years.
money in the last 18 years?
A Yo.

"When you were asked about;

Q

dishes and washing the car and doing things of that nature

did you héve any problems with pain
those activities prior to this work
A Yes. Yard work when I rg
stop for a while.
Q éI'm asking before -- befqg
did you héve any problems doing thg

A No.

today, would you have

ing into ény type of real

ke, it hurts and I jus

re this work accident,

se activities?

last, let me do my matgh,

Has it made you any

the yard work and doipg

or restrictions doing

injury?

Tt
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1 Q With the left shoulder ox right shoulder, did ypu

2:{ have any ﬁroblems doing the dishes, washing the car, yard

3; | work before this work accident?

4; _ A No.

5. Q Do you have problems doing those activities nowp

65 A gYes.

75 0 gAre you able to do those |activities pain-free?

8 A SNo.

95 0 ?Okay. Tell me about that.
10 A jJust like with raking, when I'm raking and pullfing
11; on the leéves, it's just -- Jjust firom moving‘back and forkh,

12? my shoulder will get stiff and my bicep will start hurting.

13 0 ' Okay. And do you have to take breaks when you flo

14; | these activities?

15 A  :.Yes, I take breaks.

1é: Q ?How often fou take breaks?

17: A ‘Thirty, 40 minutes until (it stops hurting.

18: Q ‘Did yoﬁ have to take bregks doing any of these

19 activitieé before this work accident?
20: A : No.
21 Q 'Now, you were asked about school trying to go and
22? study humén resources and I commend you on that goalf Do
23: you have #hé money or ability to pay to go get éducated in

24| human resources?

25 A No.
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Q -Are you in school for human resources right nowp
A gNo.
Q ?And, again, until you got in and tried that
program,_do you even know if you Wculd be capable of doing
that? _ |
A :No, I wouldn't know.
Q 'You testified that your plan was to try to find(a
full-time job. Has fhat been your |plan since the fire
department terminated you back in January of 2011°?
A éYes.' |
Q ;okay. And we're now over two years past thét
point. Hés anyone hired you to do (full-time work?
A gNO. - |
Q gYou were asked about when you saw Jean Hutchinspn.
Has your condition tgo your shoulder -- right shoulder or
right armi has it improved in any way since you last saw
Ms. Hutchinson?
A ‘No.
MR. CHRISTMAS: Thati's all I have. Thank.
you,?Commissioner.
MS. URBANIC: Just briefly, Commissioner.
RECROSS-EXAMINATION
BY MS. UR?ANIC:
| Q ng. Contreras, you mentioned when Gary was doing

redirect ﬁhét you thought you could make money off the snpack
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Pa 48
machines at some point?

A ;If I bought more machines.

Q ng you bought more machines. Okay. Have you
looked in%o that at éll?

| A Yes.

Q éIs that so@ething you're |planning on doing?

A gAm I planning on doing it? 1It's possible.

Q gAnd the jobs we talked about you applied for,
Carmax,.Wél—Mart, and the federal positions, that's all bgeen
Within thé last two months roughly; is that correct?

A Yes.

0 éThat's when you started Jooking fof work?

A 31 started looking for work, yeah. Yes.

MS. URBANIC: That's all the questioms i
have;
E THE COURT: Anything else, Mr., Christmas?
E MR. CHRISTMAS: Just one.
’ FURTHER REDIRECT EXAMINATION
BY MR. CHRISTMAS:

Q 'jHad you been looking for |other work other than
those specific jobs prior to that with the bowling alley and
other plaées?

A ‘Yes.

Q 'Since you were released by the fire department jn

January of 20117

P503
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CERTIFICATE OF REPORTER

i I, Kimberly T. Power, Court Reporter and Notary

Public fo? the State of South Carolina at Large, do hereby

certify:

i That the foregoing tramscript of proceedings wa
taken before me on the date and at the time and location
stated on!Page 1 of this tramscript; that the witness was
duly sworn to testify to the truth; that the testimony of
the witness and all objections made at the time of the
proceeding were recorded stenographically by me and were
thereafter transcribed; that the foregoing transcript of
proceedings as typed is a true, accurate, and complete
record ofi the proceedings made at the time to the best of

ability.

‘I further certify that I am neither related to por
counsel for any party to the cause pending or interested {n

the events thereof.

.Witness my hand, I have hereuntoc affixed my

official seal this 23rxd day of July, 2013, Richland County,

South Carqlina.

ul

Kimberly T. Power, Court Reporter

Notary Public for the State of South Carollina

My Commission Expires: 07/22/2015
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STATE OF SOUTH CAROLINA
BEFORE .THE .
SOUTH CAROLINA WORKERS'’ COMPENSATION COMMISSION
WCC No. 0822640

Thomas Contreras;
Employee/Claimant,
V.

St. John’s Fire District
Commission,

Employer/Defendant,

and

)
)
)
)
)
)
)
)
)
)
)
)
)
State Accident Fund, )
)
)
)

Carrier/Defendants.

FULL COMMISSION HEARING

LR E R E R KR

Monday, December 16, 2013
3:00 p.m. - 3:30 p.m.
The Commission Hearing before Commissioner Susan
S. Barden; Commissioner Aisha Taylor; and
Commissioner T. Scott Beck, Chair, was taken at 1333
Main Street, Suite 500, Columbia, South Carolina on
the 16th day of December, 2013 before Jennifer
Nottle, Court Reporter and Notary Public in and for

the State of South Carolina.

*"i»» CREELCUURTRETORZUWZINC
\@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896

PS06




APPEARANCES

Gary Christmas, Esquire

Howell & Christmas, LLC

250 Mathis Ferry Road, Suite 102
Mount Pleasant, South Carolina 29464
Attorney for the Claimant/Employee

Margaret M. Urbanic, Esquire

Clawson & Staubes

126 Seven Farms Drive, Suite 200

Columbia, South Carolina 29492

Attorney for the Defendants/Employer/Carrier
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(There were no exhibits marked during the hearing.)
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 3

THE COURT REPORTER: Today is Monday, December lé6th,
2013.7 This is South Carolina Workers'’
Compensation case number 0822640, This is the
case of Thomas Contreres, Claimant versus St.
John’s Fire District Commission, Employer and
State Accident Fund, Carrier. The Appellant isg
the Defendant represented by Margaret Urbanic
and Respondent is represented by Gary
Christmas. Each side is allowed ten minutes
for oral arguments and the Appellant three
minutes in reply. You are reqguested to argue
the grounds of exception and stay within the
record.

COMMISSIONER BECK: Mr. Urbanic. _

ARGUMENT BY MS. URBANIC:

MS. URBANIC: Thank you. We’ve appealed this claim
on several grounds. One of the first issues is
where the commission ordered some back TPD, and
let me give' you a 1little Dbackground on “the
hearing. This hearing was back in ‘May. This
Claimant had two jobs. He worked as a fire
fighter for my employer, the fire district, and
he also had a second job at a bowling alley
working 12 to 14 hours a week there.

COMMISSIONER BECK: Let me stop vyou for just a

' f?’ CREEL COURT REPORTING, INC.
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896

P508




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 4

second. We do not, apparently, have a
transcript of this proceeding.

MS. URBANIC: Oh, I’'ve got -- I think I have an

extra copy, and I don’t think I wrote on this

one.

COMMISSIONER BECK: Thank you.

COMMISSIONER BARDEN: Thank You so much.

MS. URBANIC: So, the Claimant had two jobs, the
main job as the fire fighter, he’s a captain at
the fire department. And he also had a second

~job where he’'d worked for many yeérs, I think
actually he’s still working there, at the
bowling alley. Aﬁd the - day before the hearing
I was sent over by Mr. Christmas’ office the
information with regards to his wages from the
bowling alley, a Form 20, a.'printout of his
payroll records. At ;he hearing, at the pre-
hearing conference with the commissioner, I
objected to that information as not being
timely. - The commission allowed  that
information but let me have a couple of days to
take a look at it and respond to it in any way
I needed-to respond to it. And Mr. Christmas"’
office had emailed the commissioner’s office,-

Kelly, a case Hudson versus Ports Authority.

Q=) CREEL COURT REPORTING, INC.
@ _ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896

P509
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 5

And I emailed, on May 21st, to Kelly, copied
Mr. Christmas, our positioﬁ on the wages from
the bowling alley and the TPD issue with regard
to 1t askihg, you know, pursuant to what the
commissionef told me, about giving me time to

respond and making it part of the record. And
at that time, because I wasn’t aware until the
hearing that there was this issue of TPD from
the bowling alley and some back TT, and I
attached a Form 17 that had been filed and was
part of the commission’svredord. Although I

think it was signed by the Claimant before he
was represented by his attorney. Which on that -
Form 17 indicated TT was paid from October 18th
of 2010 through September 4th of 2011. And
actually it continued until September 25th, I

believe, because of the date of filing of the
17. So one of the things that the commission
had ruled and ordered was a period of -- he
ordered back TPD from January 1st, 2011,

through Aﬁgust 7th, 2012. Weil frem January

21st, 2011, we had paid him TT. He was given
the max comp rate. He was the captain at the
fire department and made a very good wage. He

was .at the max comp rate for the year of his

1"ﬁb’ CREELCOURTRETORZUK%LNC
\@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 6

injury, and we continued that until September
25th, 2011. So he'’s already got TT for that
time period for the max comp rate pursuant to

the 17 so we don’t think it’s appropriate for

~that to be ordered. He signed a 17 and was

evidenced. And, as every single hearing we all
have ever been to, one of the things you all
say 1s the commission’s file is then part of
the record. It was part of the record, he
signed 1it. Certainly the Claimant should’ve
been aWare that he’d signed it and was put in
—-- S0 there’'s never been a requestvsince then
to start up TT. So therefore, we think that

should’ve been stopped during that time frame

or it should not have been awarded for that

time frame. I know it’s a little bit confusing
with all the dates and the overlap and all
that. - One of the things, and I know y’all just
got a copy of the transcript, was -- and I went
back and looked at the 58s and I didn't see
specific dates on his 58 for TT. But he
indicated on page eight at the hearing they
were seeking temporary partial from January
21st, 2011, through May 16th, 2011. Those are

the only dates I saw in the hearing, on the

1'??»» CREELCOURTRETORZUWZINC
\g 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896

P511
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 7

transcript that were actually: requested, and
again those were dates that were covered in the
Form 17 that were actually paid for temporary
total. And I went through it and I didn’'t see
any other dates requested but that’s with
regards to the back. It’s finding of fact
number 26, I believe, of the order that reaily
addresees all that in the order. We don’t
believe we owe that time period back, temporary
partial as the max comp rate as paid for mT7T.
The bigger' issue -in ehis case 1s that the

Claimant suffered an injury to  his right

shoulder. He did it while lifting weights at
the firehouse. All the firefighters workout
lot. Unfortunately, he had to have four

surgeries to his shoulder over the course of

- several vyears. Three of them were by Dr.

Demarco who was the main treating physician.
Dr. Demarco rated him, actually, I believe,
more than once, most recently rated h1m on 2012
-- August 7th of 2012 where he gave h1m a nine
percent rating. And he said, in his rating --
he broke it out as to how he got to nine
prercent, three percent for biceps, three

percent loss of internal rotation, two percent

1'? 2 CREEL COURT REPORTING, INC.
@ 1230 Richland Street / Columbia, SC 2920]
(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S.FIRE DISTRICT 8

loss of flexion and one percent for pain and

muscle spasm. However, the rating is nine
percent for his shoulder. We believe i‘t's only
a shoulder injury. The last surgery that the

Claimant had it did involve his biceps tendon
and how they attached it to the shoulder. When
you look at the notes, all the treatment is to
his shoulder. Dr. Demarco( 6n the regquest of
the Claimant’s attorney, did do a questionnaire
that was sent over. He checked a variety of
things off and he did check off in there that
the bicep was part of it. We would -- we would
argue that’s all part of the right shoulder.
This is a check the box kind of questionnaire.
And the interesting thing is in the order there
was an issue with regards to something that was
in the 14B  versus the check the  box
questionnaire and the commissioner noted there
was a check the box questioﬁnaire and relied on
the 14B. I know it’s in here. So we point out
that the medical records are probably a little
bit more reflective of the actual injury. The
injury was in fact to the right shoulder. The
Claimant also claimed an injury to the

clavicle. Up here it’s collarbone. The only

1'7.* CREELCDURTREPORZUW%LNC
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 9

doctor to give an opinion with regards to the
clavicle was Dr. Hughes. He was a doctor
giving an independent medical examination as
requested by the Claimant’s attorney. There
was no information from Dr. Demarco that that
was paft of his injury. We Dbelieve Dr.
Demarco’s opinion should be considered more
heavily than Dr. Hughes'’ opinion. Therefore,
we believe it’s only an injury to the right
shoulder. It should be found under 42f930 with
regards to any disability. The Claimant’s
attorney did have a vocational report done by
Gene Hutchinson. That report was done in 2011.
The Claimant, és I said, he-was a captain at
the fire department, had been there a number of
years and obviously had done well to rise to
that high level of rank. He is also fluent in
Spanish and when T took his deposition he had
applied for wvarious jobs with the federal
government, one of them being an interpreter

and some other jobs at Car Max and a few other

places. That was all within a few months prior

to the hearing. So it’s not a situation where
even though he 1left the fire department in

2011, where he’d been 1looking for work for

"’ii» CREELCUURTRETORZMW%LNC
@ 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 /(800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 10

years and years and hadn’t been successful in
finding work. He’d actually Jjust started
looking for work and actually was looking for
some pretty decent paying jobs. There was a
federal government pay scale and had a good
salary range within it, and during this time
frame he continued working at the bowling
alley. 1In that job, he was earning $9.18. The
lost wage analysis that was done uses minimum
wage, which is $7.25. So the information we
have right now on the job he’s been holding for
years and is still working at, he’'s actually
able to earn more than minimum wage. He hoped
to become a manager there but they closed
another alley and brought‘a manager in from the
old alléyJ So he didn’t get the management
position there but it seemed very inconsistent
with us that the lost wage calculation wasn’'t

even using the earnings that he is currently

using.

COMMISSIONER BARDEN: What was his current earnings

at the bowling alley, what did you say?

URBANIC: Nine dollars and 18 cents, and that is

what he testified at the time of the hearing.

The vocational report said he could earn

'1rﬁd} CREEL(Q?URTREPORZUW%INCﬂ
\g; 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 /7 (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 11

between 7.25 and $8 an hour, although we did
not have a‘vocational report done. One because
we felt like it was a 42-930 case and two
because, even without it, we felt 1like, you
know, somebody who has been a captain at a fire
department may have more skills than just that
of somebody who could 1lift a person out of a
burning building. He’'s had an administrapive
level Jjob. He’s had a management job and
supervised people. He’s had to make, you know,
decisions very quickly in stressful situations
as a captain of the fire department. He'’s
admittedlyAfluent in Spanish. He has expressed
interest 1in goingiback to school and we felt
like hié own testimony was very persuasive and
he was very persuasive in person as to what he
was capable of doing.

COMMISSIONER BECK: Okay. Mr. Christmas?

COMMISSIONER BARDEN: Mr. Christmas -- and I’m maybe
taking this, reading the 26 -- can you first
address the issue of the temporéry partial, the
dates, the =-- page eight of the transcript
versus the number ---

MR. CHRISTMAS: Yeah, I think whenevér I was ---

COMMISSIONER BARDEN: I may have my wires crossed.

' "’i»» CRE%ZAﬂDURTRETORIUWZI%KI
\“CF; 1230 Richland Street / Columbia, SC 29201

(803) 252-3445 / (800) 822-0896
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 12

MR. CHRISTMAS: In the pretrial, we had asked for

temporary partial as a géneral prayer -- I
mean, in the 58. And in the pretrial, I had
said the end date as the wrong end date. The

evidence.was before the commissioner, we asked
them to rule upon, was in the record, and it
went to a period where the Claimant actually
reached maximum medical improvement which was a
few months later, in August.

COMMISSIONER BARDEN: Okay, in August.

MR. CHRISTMAS: Yes, ma’am. |

COMMISSIONER BARDEN: Okay, thank you.

ARGUMENT BY MR. CHRISTMAS:

. MR. CHRISTMAS: Just to address that briefly. With

regard to the issue of, you know, credit or
being paid temporary partial disability during
that period of time, the Defendant’s didn’'t
bring it up in their form 58. They didn’'t
bring it up in the pretrial. They didn’t bring
it up in the iatter post trial with the
commissioner, and they didn’t bring it dp'in
the Form 30. It was not raised. It was nof
ruled upon and it would be improper to rule
upon, at this 1level, something that wasn’t

raised and ruled upon at a level below. If
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 13

there are gquestions on it, we’ll be happy to
entertain them. Since my time is brief, I want
to get to the 42-920 argument. Specifically,
this_is‘a fireman who worked the;e -- for the
Employer for 22 years. ‘He has a high school
education, only. He has no computer skills,
he’s 52 years old. Post working for the fire
department he has been working for a bowling
alley, 14 hours per week at 9.18 per hour.
.That’s all he’s been able to find, he’s been
loocking for two and a half years. Despite the
contention that he just started working a few
months before -the hearing, I quoted in the
brief and actually laid out the testimonylin
the transcript where he says he has been
looking since he was let go by the fire
department.

COMMISSIONER BECK: Mr. Christmas, the first step is
getting out of 30.

MR. CHRISTMAS: Yeah. Let me address that.

COMMISSIONER BECK: The order only addressed right
shoulder and right upper extremity, that I see.
I don’t see anything in here with regard to the

clavicle.

MR. CHRISTMAS: Yes, sir. Let me address that.
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 14

COMMISSIONER BECK: Your argument that the clavicle,
as anbther body npart, while it may Dbe
dispositive at a hearing, it’s sort of -- the
law of the case is not in here.

MR. CHRISTMAS: Sure.

COMMISSIONER BECK: Would You disagree with that?

MR. CHRISTMAS: I would not disagree with that.

COMMISSIONER BECK: So we’ve got right shoulder and
right upper extremity. And I assume, by the
right upper extremity, you’re referring to the
bicep?

MR. CHRISTMAS: VYes, sir.

COMMISSIONER BECK: Was it a detached bicep tendon
that was feattached to the shoulder?

MR. CHRISTMAS: . I believe the fourth surgery, the
one from March 29th, did address just the bicep

by itself. It was different from the previous

three shoulder surgeries.

COMMISSIONER BECK: What did they do in that
surgery?
MR. CHRISTMAS: Your Honor, I know there was a

surgery to the bicep, whether they reattached
it or whether they -- the specifics or the

detail of what they did in that I'm not sure

of.
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. THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 15

COMMISSIONER BECK: Okay. And that’s something that

may be, I don’t know about my colleagues, but

may be important to me ---

MR. CHRISTMAS: Sure.

COMMISSIONER BECK: ~-- 1in determining whether or
not it’s outside of 30 or whether it stays
within 30. Because 1f it’s all focused on the
shoulder, that’s one thing. If there’'s a
Separate and distinct injury to the bicep, it's
a whole different story.

MR. CHRISTMAS: Sure. If I could address it in
three ways.

COMMISSIONER BECK: Yes, sir.

MR. CHRISTMAS: First, the Claimanﬁ’s testimony, when
he pointed out to the commissioner, was his
shoulder here (indicating) and the biceps at
the bend of the elbow. | One of the four
surgeries was to the biceps and the authorized
treating physician’s impairment rating was not
only to the shoulder -- I had attached it to
the.brief that I ---

COMMISSIONER BARDEN: Separate fating to the arm.

MR. CHRISTMAS: Separate rating to the arm for the'_
biceps and then, also, the IME doctor also

found two separate ratings, one to the shoulder
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 16

and one to the arm, based upon the bicep
injury. And so, you know, with the surgery
being the Dbicep, one of the four, with his
showing the commissioner two different places

where he’s having the injury. Plus, also, Dr.

Demarco and Dr. Hughes also found that the
shoulder effects -- but not only found it,

there are different ratings to the second body
part. That’s APA number oné pages seven
tthugh eight, APA number three page 15, APA
number eight and APA number two page 14.

Getting out of 30, then you go to whether or
not he is'you know suffered wage 1loss. Since’
the accident, he has looked for work, but just
like the court pointed ogt "in Hudson, the
Defendants made the same argument, citing.
Sellers v Pine Dale, that testimony of the
Claimant is going to show that he might be able
to earn more money. But the . vocational report
I point out Defendants did not depose Dr.

Demarco to find out about the two different
impaifments, did not depose Dr. Hughes to ask
about the two separate impairments, did not

depose Claimant’s vocational expert to

challenge those opinions, did not offer a
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 17

defense vocational report, did not offer a

‘defense EME to counter any of this evidence,.

And so you know, respectfully, ybu know, the
wage loss was there. So the fact that he
applied for some jobs and then was not hifed by
.them -- Car Max, Wal-Mart, he gave a list of
them. The fact that he has applied, as the
court pointed out in Hudson, he shouldn’t be
punished just for applying. He should, vyou
know, be speculative. Not only substantial
evidence but barely evidence of whether he
would even be able to do those jobs when he got

to them. He testified that he applied, was not

hired. Even if he was hired, he didn’t know ifl
he would be able to do them. So, you know,
he’s in a wage loss situation. He’s 1in an

actual situation where he’s only working 14
hours a week at 9.18 per hour. And so0 the
commissioner, I ;hink, just did a balancing
test and said, based on the vocational opinion,

he’s at or near minimum wage which is what that

is. And he found, based upon a 40 hour week,
if you actually did it on the -- he’s only
working 14 hours a week. If you went to a 40

hour work week for the hours he’s completely
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 18

missing, it would actually go up. I think he
was trying to do balancind and kind of split
the baby on what the loss would be. So ifrit's
-- 1f it’s not -- if that’s not a fair balance
then go to what it actually is, which actually
is higher, which is, he’'s working 14 hours a
week at 9.18 per hour. He has tried to find
work. You know, the gentleman was in the
military, was a . captain for the fire
department. He did work there for 22 vears.
He has no write-ups for dishonesty. He has no
criminal record and his credibility is there.
So when he télls the commission that, you know,
he’s got a problem here (indicating) and here
(indicating), in two separate places, and he

tells the commission I really did look for work

and this is the best I can do. You know, this
isn‘t a speculative situation. It’s an actual
wage 1loss. He’'s actually experiencing it and

has been experiencing it since he was let go by
the fire department.‘

COMMISSIONER BECK: tell me who did the surgery on
the biceps. Demarco do all of them?

MR. CHRISTMAS: I believe ﬁemarco did all four, Your

Honor, and I believe the date on that -- let
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 19

me find it, is -- it was on March 29th, and
it’s APA number four page 54.

COMMISSIONER BECK: Thank you.

MR. CHRISTMAS: Yes, sir. " So, to conclude, the
evidence as it exists under the current case
law‘ Hudson apd that was developed in the
record, you know, shows that he does have
partial wage loss and we respectfully ask this
finding of the hearing commissioner be upheld.

COMMISSIONER BECK: Mr. Christmas?

MR. CHRISTMAS: Yes, sir.

COMMISSIONER BECK: The APA you just cited me to,
looking at the preoperative diagnosis, the
postoperative diagnosis, everything shows right
shoulder.

MR. CHRISTMAS: Okay. The -- and I do not have the
brief with me. The ---

COMMISSIONER BECK: It addresses some bicep

tendinopathy but it’s right shoulder, long head

of bicep tendinopathy.

MR. CHRISTMAS: Right. So long head of bicep
tendinopathy -- the bicep is a separate body
part from the shoulder which has the -- you

know, the other mechanisms of the shoulder.

And so if it goes into that area, it is a
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 20

separate body part. It also is affected by the
shoulder injufy itself and it also was
independently rated based upon the significance
of the injury.

COMMISSIONER BECK: Okay.

MR. CHRISTMAS: I guess if the standard is that he
has to have a surgery to the second'body'part,
I guess I would be ---

COMMISSIONER BECK: Well, it has to be impaired or
injured.

MR. CHRISTMAS: Right. .and I think a three percent
impairment.———

COMMISSIONER BECK: And injured, I think.

MR. CHRISTMAS: Yes, Your Honor, and I would say
that a three percent impairment from the
authorized treating prhysician after four
Surgeries recognizing the two separate injuries

should rise to the level of two body parts'.

COMMISSIONER BECK: All righ.

MR. CHRISTMAS: Thank you, Your Honor.
COMMISSIONER BECK: Thank you. Ms. Urbanic?

REPLY BY MS. URBANIC:

MS. URBANIC: Thank you. A few things in response.
With regards to this issue of whether or not we

preserved the Form 17 and the requesting credit
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 21

for overpayment, as Mr. Christmas said,
initially on his 58, he said a generic
statement about TT. And it wasn’t, as I said,

until we got the records the day before the
hearing, I objected to them .and the
commissioner gave me additional time, were we
aware there was any real issue with regards to
temporary total benefits. And that’s when the

commissioner graciously gave me a couple of

days to look at it and give him a response,

which I did by email to his assistant and a
copy to Mr. Christmas, on that, back on May
21st, 2013, bringing intent to the Form"i7,
which is obviously part of y'alls record, the

workers’ comp commission’s record, and laid out

our position with regards to that. And on our -
Form 30, it was raised. It was, though, on the
second page. I've had so many issues on appeal

we did, see attachment and it ended up on page
two. But we also, on the first page, raised an
objection to the finding of fact number 26,
which is the finding that dealt with all this
which showed it encompassed that as well. One
of the statements I also wanted to clarify was

on page 48 of the transcript ---
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COMMISSIONER BARDEN: Well, can you address the TPD
through the date of MMT Aversus May. Mr .
Christmas said he misspoke and he believes it’s
August. Can you just address that?

MS. URBANIC: You know, I went back through it this
morning because I’mbtrying to line up the dates
with ~everything and unfortunately I couldh’t
find my notes from the actual hearing. Because

I will admit, in my email that I sent back on

May 21, 2013, 1 actually had included -- sorry,
January 20 -- I think Gary just said until
August.

that May was just a mistake.

MS. URBANIC: August of 2000°?

COMMISSION BARDEN: Eleven.

MS. URBANIC: Eleven. And the date of our MMI was -
- I apologize. I'm getting myself confused
with all these dates angd now I can’t find my
58. We had a date of MMI from the 14R from Dr.
Demarco of September 14th, 2012. So, you know,
if Mr. Christmas"’ position is now it should’ve
been through August of 2011 that still would be

in the time -- and maybe I'm mixing up these

years and I apologize but that still would be
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 23

in the time period covered under the Form 17
because those benefits ran through September

25th of 2011. So I think that’'s where I'm
getting confused commissioner. I apologize.

I'm not trying td confuse y’all with it. One
other thing, one second. The ratihg that’s on
page 12 of my APA’s and I know it'’'s also on his
APA submissions as well, but it’s the final
rating from Dr. Demarco the authorized doctor.

He gives a nine ﬁercent and then he says what
it -- how he got to the nine percent. So it'’s
nine -- it’s not nine percent plus three
percent for the biceps, three pefcent'for the
loss of internal rotation. He is saying how he
got to the nine percent because the fbllowing
ratings add up to nine percent. And if vyou
read it the way it’s written  he has a permanent

partial impairment of nine percent, period.

Three percent for biceps, three percent for
loss of internal rotation, et cetera, et
cetera. So our contention is the nine percent

actually includes the biceps as commissioner

Beck noted. It wasn’t a separate surgery for
the biceps. It wasn’t detached. It was biceps
-- not tendinitis. Not tendinitis but close --

1230 Richland Street / Columbia, SC 29201
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THOMAS CONTRERAS V. ST. JOHN’S FIRE DISTRICT 24

a word close to that but I can’‘t say it, was
part of the fourth surgery with regard to that
and really all the injury is that of thé right
shoulder. Thank you.

COMMISSIONER TAYLOR: Thank you.

COMMISSIONER BECK: Thank vyou. This concludes the
proceeding.

(There’ being nothing further, the proceeding

concluded at 3:30 p.m.)
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