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ERNEST CHARLES GROSE, JR -CROSS BY MR GRIGG 

Q 

A 

Barn door? 

Rlght 

MS SHURLING Thank you 

No further questlons 

THE COURT 

MR GRIGG 

Cross-examlnatlon 

Thank you, Your Honor 

jCROSS-EXAMINATION 

75 002001 

8 BY MR GRIGG 

9 Q Mr Grose, what was your strategy headlng lnto thls 

10 trlal? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A My strategy headlng lnto thls trlal was I hoped that 

the Court would have suppressed the statement and we never 

would have had a trlal Because wlthout the statement, 

they dldn't really have any eVldence 

Q And, In fact, you trled to do that, lS that correct? 

A I dld And then the second strategy would be to ask 

the Jury not to belleve the statement beyond a reasonable 

doubt because of the clrcumstances under whlch It was 

obtalned And that's, I thlnk, reflected by the record 

20 that that was the strategy at trlal 

21 Q And do you thlnk that that was reasonable, sound 

22 strategy? 

23 

24 

A 

Q 

I do 

Okay And, In fact, everythlng that you and 

25 Ms Shurllng have been talklng about here, the posslblllty 
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of redact1ng the agreement, the poss1b111ty of 1f you had 

remembered th1S November 15, 2002, letter earl1er than 

what you've test1f1ed you recalled hav1ng that, that's all 

retrospect1ve, lS that not correct? 

A Wh1Ch letter? 

Q I'm sorry --

A 

Q 

A 

Because we talked about a couple of letters 

I'm sorry 

Okay 

November 15, 2002, to Judge Saunders 

Q -- Wh1Ch you test1f1ed was the eve of tr1al, and that 

you w1shed you had remembered -- that you w1shed you had 

remembered that that eX1sted? 

A 

14 Q The poss1b1l1ty of redact1ng the agreement, I can't 

15 even beg1n to recall all the quest10ns Ms Shurl1ng asked 

16 

17 

18 

19 

20 

21 

22 

you But all of that lS retrospect1ve, correct? I mean, 

th1S tr1al occurred almost seven years ago, correct? 

A Well, 1f the quest10n lS lS everyth1ng 1n retrospect, 

I mean, we're talk1ng about someth1ng that happened seven 

years ago 

Q Correct And my p01nt of that lS, lsn't 1t fa1r to 

say that all of that lS you look1ng 1n h1nds1ght and 

23 say1ng, yes, I could have, potent1ally, done someth1ng 

24 d1fferent, th1S d1fferent, or that d1fferent, correct? 

25 A I don't th1nk -- I mean, I don't want to get 1nto a 
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1 debate wlth you about It or not I mean, I don't thlnk 

2 you can say It'S entlrely hlndslght when I wrote Judge 

3 Saunders a letter about It before the trlal started 

Q No, Slr But I'm --

A But, certalnly, we're talklng about It In hlndslght 

But that letter was not In hlndslght In November of 2002 

002003 

4 

5 

6 

7 

8 

9 

Q No, Slr And I'm not saylng the letter lS hlndslght 

10 

11 

12 

13 

14 

15 

I'm saylng you testlfYlng today saylng, I wlsh I had 

remembered that, or I -- you're rlght I could have 

consldered somethlng to redact the agreement You're 

looklng back thlnklng wlth some hlndslght, correct? 

A 

Q 

A 

Q 

Yeah I mean, 

Thank you 

Yeah 

Thank you 

obvlously --

16 And there comes a pOlnt In every trlal that -- or 

17 hearlng, or otherwlse that a lawyer loses that, at some 

18 pOlnt, you always look back and say, I wlsh I would have 

19 done somethlng dlfferent Is that not largely accurate? 

20 A Yeah I thlnk that that's falrly accurate You 

21 know, thls lS a case that has troubled me a lot over the 

22 years, too 

23 Q Sure And, agaln, I belleve you've testlfled and I 

24 thlnk, prlor to you, Mr Dudek testlfled that you asslsted 

25 In the appeal process, lS that correct? 
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That's correct 

All rlght And I belleve you testlfled for 

A 

Q 

Ms Shurllng that you, In fact -- whether you wrote It or 

not, you were lnvolved In preparlng the brlef and slgned 

off on that brlef before It went to the Court, lS that 

correct? 

A That's correct I mean, thls was not a case where my 

name Just slmply appeared on the brlef, you know It was 

somethlng that -- I mean, In fact, one of the reasons that 

Bob handled the appeal was I had, actually, started 

talklng to hlm about thls case, you know, even before the 

trlal 

So he agreed to, you know -- or, actually, wanted to 

stay on and do the appeal So we, certalnly, communlcated 

about It and have communlcated about thls case a good blt 

whlle It was pendlng 

Q Thank you 

And, at the trlal, durlng the course of the trlal, 

you dld, In fact, ralse Flfth and Slxth Amendment lssues, 

lS that -- was that your testlmony earller? I thought 

that's what I understood 

A I belleve so There's a document, I belleve It was 

23 Defendant's Exhlblt No 1 that's referenced repeatedly In 

24 the trlal transcrlpt And that has the crux of the legal 

25 arguments that I ralsed And I have not looked at that 
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thls mornlng or In preparatlon for thls hearlng 

Q Old you ralse any lssues wlth regard to thls plea or 

lmmunlty agreement that has been dlscussed at length thls 

mornlng? 

Q And dld you ralse lssues regardlng the confllctlng 

statements? 

A What do you mean by the "confllctlng statements"? 

Q I belleve you testlfled earller that It'S your 

oplnlon that the two statements glven by the Appllcant 

A The two -- the October statements belng lnconslstent 

wlth the eVldence, yes, we ralsed that I Just -- the 

statement was broad and I wasn't sure what you meant 

Q No, I apologlze But and I used a word that you 

dldn't use You testlfled as to them, In your oplnlon, 

that they were lnconslstent, correct? 

A There was lnconslstencles between those and the 

eVldence And they were, certalnly, lnconslstent wlth 

each other, too 

Q And you dld ralse that durlng the trlal, lS that 

21 correct? 

22 

23 

A 

Q 

Yes 

And as I belleve I understood your testlmony 

24 prevlously -- dld I understand that your testlmony Just a 

25 few mlnutes ago was that you stlll would have advlsed your 
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cl1ent to test1fy? 

A Yes And the reason for that 1S, you know, I felt 

that Slnce he had made those statements that -- Slnce we 

were 1n front of a Jury, 1f there was any chance of them 

acqu1tt1ng h1m that they needed to hear from h1m about h1S 

explanat10n about those statements and why he made them 

Q The tr1al took place on November 23rd, 2002, 1S that 

correct? 

A The pre-tr1al hear1ng was on a Thursday 1n Greenwood 

MS SHURLING 

BY MR GRIGG 

Q The 18th 

The 18th 

A And the tr1al started on the next Monday and went 

through Saturday So whatever those dates are reflected 

1n the transcr1pt I counted 1t, bas1cally, as a 

seven-day tr1al because the pre-tr1al mot1ons started 1n 

the afternoon and went unt1l probably 9 00 at n1ght And 

then we were 1n court every day Monday through Saturday of 

the follow1ng week 

Q Thank you 

Lead1ng up to that, how long pr10r to that was your 

22 representat10n of Mr Compton? 

23 A The f1rst date that appears 1n my notes 1S October 

24 26th of 2000 

25 Q So two years glve or take a llttle over? 
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Yes, Sllghtly over two years A 

Q How many tlmes durlng that perlod dld you meet wlth 

your cllent? 

A I couldn't tell you the preclse number What I can 

tell you lS that I met wlth hlm here ln Abbevllle, that he 

was ln the Department of Correctlons, lnltlally, at 

Kershaw Correctlonal Instltute, WhlCh lS, actually, ln 

Lancaster County 

hlm 

I made several trlps over there to see 

And then later, he was at McCormlck I made, you 

know, multlple trlps there to see hlm And he was brought 

back here sometlme before the trlal and was ln the 

Greenwood ]all And I saw hlm there as well But I 

don't -- I couldn't tell you the number of tlmes 

Q Old you do any lnvestlgatlon ln preparatlon for thlS 

trlal? 

A 

Q 

A 

Yes 

And would you explaln to the Court what you dld? 

To sumrnarlze, you know, ObVlously, I had talked wlth, 

20 you know, OtlS, you know, falrly early on and, you know, 

21 got lnformatlon from hlm about hlS famlly and, you know, 

22 people who were potentlally wltnesses The -- I met wlth 

23 the lnvestlgators I have some notes from that meetlng 

24 That's where they were talklng to me about other thlngs 

25 that they would llke hlm to help wlth 
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1 We -- lt took some tlme, but we got the State's 

2 lnltlal dlscovery, WhlCh was more or less the SLED report 

3 wlth the attachments that lald out the theory of thelr 

4 case I had some lnltlal motlons to get more lnformatlon 

5 about the varlOUS leads that the Sherlff's Department had 

6 followed I, eventually, got -- I thlnk lt came to me ln 

7 one box, but lt was a pretty blg box It takes up a part 

8 of two bankers boxes ln my -- not completely, but parts of 

9 two bankers boxes ln my flle 

10 I traveled on a number of occaSlons to the 

Lowndesvllle-Iva area of Abbevllle and Anderson County 

rode around on a number of the roads trylng to get the 

geographlc layout of varlOUS thlngs out there I went to 

Ms Woody's house, OtlS' mother's house, where, you know, 

I 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

lt was part of the allbl, you know I thlnk I lntervlewed 

other wltnesses, also, up ln that area 

We had -- we retalned Don Gearns as a crlme scene 

consultant, a retlred SLED agent He and I went to --

wlth the cooperatlon of the Sollcltor and the Sherlff's 

Department and the -- honestly, the Hanna famlly, and the 

tenants that they had ln that house at the tlme were able 

to go out and Vlew the crlme scene 

summary of lt 

Q Thank you 

You know, that's a 

And, durlng your multlple conversatlons wlth your 
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cl1ent, d1d you have an opportun1ty to go over the results 

of your 1nvest1gat1on w1th h1m? 

1 

2 

3 A Yeah I mean, I talked to h1m at the prlsons and the 

4 Jall 

5 Q Would -- 1S 1t fa1r to say that your cl1ent was 

6 

7 

8 

9 

10 

11 

1nvolved 1n the development of your tr1al strategy? 

A Yeah Well, I mean, 1t'S fa1r to say 1n -- I mean, 

that's sort of a broad quest10n I mean, yes, he was 

1nvolved 1n 1t, you know, 1n tell1ng me h1S slde of the 

story, you know, the al1b1 w1tnesses, and that sort of 

th1ng 

12 But as far as all of these legal th1ngs, you know, 

13 OtlS 1S a -- and I don't mean any d1srespect to Ot1S But 

14 

15 

16 

Ot1S 1S a pretty slmple guy, you know He's I'm not 

trY1ng to suggest he wasn't competent by any stretch of 

the 1maglnat1on But he's not -- you know, he's not 

17 somebody who's schooled 1n the legal thlngs and what 

18 mot1ons to brlng and that sort of th1ng 

19 So he was 1nvolved But the actual development of 

20 the strategy was th1ngs that I was respons1ble for 1n 

21 talk1ng to h1m about what I planned to do 

22 Q But I -- and I guess, ult1mately, that's my p01nt 

23 You d1d keep h1m 1nformed You d1d talk w1th h1m about 

24 those plans? 

25 A Yes 
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MR GRIGG No further questlons, Your Honor 

MS SHORLING Brlefly 

REDIRECT EXAMINATION 

BY MS SHORLING 

Q The Respondent has characterlzed your answers 

concernlng the prlor bad act eVldence as hlndslght 

84 002010 

In 

1 

2 

3 

4 

5 

6 

7 

8 

9 

fact, the letter we've lntroduced shows that you lntended 

to pursue excluslon of that eVldence at trlal? 

A And that's what I was trylng to allude to 

10 when I was talklng about the letter I mean, obvlously, 

11 If I wrote that letter before the trlal started and sent 

12 It to Judge Saunders, It lS somethlng that I consldered 

13 prlor to It 

14 Our dlscusslons of It today, obvlously, we're slttlng 

15 here looklng backwards In tlme But my oplnlon lS It'S 

16 not entlrely hlndslght because of that letter, whlch I 

17 found after we -- you and I had thls conversatlon earller 

18 

19 

20 

Q 

A 

Q 

You lntended to pursue excluslon of the eVldence? 

I thlnk that's clear In that letter 

And you had no tactlcal or strateglc reason for never 

21 gettlng around to dOlng that? 

22 A I mean, I -- you know, I was focused on, you 

23 know, the suppresslon hearlng, you know, I -- obvlously, I 

24 antlclpated that we mlght lose that, but -- and we dld 

25 And I had ralsed that, but It never --
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1 Q Sure 

2 A -- I can glve you no real Justlflcatlon for not 

3 pursulng that Whether we would have prevalled on that or 

4 not, I don't know But we would have had a hearlng And 
., 

5 we would be able to Slt here and look back and talk about 

6 It 

7 Q And your fallure to do that may have been, at least, 

8 somewhat colored by the fact that you dldn't conslder 

9 asklng for an approprlate redactlon of the language In the 

10 agreement ltself Is that falr? 

11 A That's falr Because It really -- we keep uSlng the 

12 analogy of when the horse got out of the barn That's 

13 when the horse was runnlng out of the barn at that pOlnt 

14 And so, you know, everythlng sort of bUllds after that 

15 Q Okay Now, If, hypothetlcally, you had gotten the 

16 agreement redacted and had won -- or prevalled on a 

17 pre-trlal motlon In llmlne and you got to the stage of the 

18 trlal where your cllent was gOlng to testlfy You've 

19 conceded that there would have been another hurdle to get 

20 the Judge to llmlt under Green, and other related cases, 

21 the lmpeachment process, correct? 

22 A Correct 

23 Q And If you had been ruled agalnst on that lssue and 

24 the Judge sald he was gOlng to allow speclflc lmpeachment 

25 wlth regard to burglarles, even though thls was a 
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1 burglary-related homlclde under the State's theory? 

2 

3 

A 

Q 

Rlght 

Okay Startlng from that premlse When you lmpeach 

4 someone wlth a prlor record, are you allowed to go lnto 

5 detalls of the prlor convlctlon? 

6 

7 

8 

9 

10 

11 

A You are not 

Q You're Ilmlted to asklng them whether or not they 

have, ln fact, been prevlously convlcted or lf they have a 

Judgment for X, correct? 

A 

Q 

Rlght 

You're not allowed to ask them whether the MO of 

12 those crlmes match the one for WhlCh they're on trlal, are 

13 you? 

14 

15 

16 

17 

18 

19 

A 

Q 

Not under Rule 609 

And you're, certalnly, not allowed to ask lf any of 

those prevlous burglarles was at a resldence located near 

the vlctlm's house, are you? 

A You're not 

Q So even lf the Judge had ruled agalnst you on the 

I 20 Green lssue wlth regard to lmpeachment, some of them were 

21 preJudlclal aspects of the burglary testlmony and couldn't 

22 have come ln ln the context of lmpeachrnent? 

23 

24 

25 

A 

Q 

A 

That's correct 

That's falr to say? 

That's correct 
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MS SHURLING 

(Pause ) 

One moment's 1ndulgence 

87 002013 

MS SHURLING No further questlons, Your Honor 

THE COURT Any recross? 

MR GRIGG Just one quest1on, Your Honor 

RECROSS-EXAMINATION 

7 BY MR GRIGG 

8 Q W1th regard to th1S November 15, 2002, letter, was 1t 

9 not your test1mony when Ms Shurl1ng was gOlng through 

10 th1S, or1g1nally, w1th you, d1d you not say, look1ng back, 

11 I can't th1nk of a ]ust1f1cat1on as to why I d1dn't pursue 

12 that? Was that not 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Oh, I'm sure I sa1d those words But, you know, what 

I take that you're trY1ng to do 1S say that everyth1ng 

that we're saylng here today 1S 1n retrospect, 10ok1ng 

back on the record, wouldn't you have llked to have done 

X, Y, and Z, and second guess1ng yourself I mean, the 

real1ty 1S that I wrote that letter And that shows that 

1t was someth1ng that was thought of prospect1ve pr10r to 

the tr1al And so 

Q And, Slr 

A wh1le the answer to some of my quest10ns 1S 

sltt1ng here 1n retrospect 100k1ng back, that's someth1ng 

that was wr1tten before the tr1al So that 1S not 

25 that's eV1dence of my th1nk1ng at the t1me and not today 
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Q Correct And that was not my quest1on, was 1t? My 

quest10n was, what was your test1mony, correct? 

A Yes But I th1nk 

MR GRIGG Thank you 

No further quest10ns 

THE WITNESS -- you're try1ng to m1scharacter1ze 1t 

MS SHURLING No further quest1ons, Your Honor 

THE COURT So what was the F1fth Amendment theory at 

9 the tr1al? Because I'm -- I need to get a better 

10 understand1ng of I understand there are a number of 

11 statements made And I understand the letter from 

12 

13 

14 

15 

16 

Mr Sm1thdeal, and some of the background But I need to 

have a better understand1ng of what your theory was at 

tr1al regard1ng the F1fth Amendment And I know that 1t'S 

1n the record But I'm Just --

THE WITNESS And, ObV1ously, that would be 

17 my best eV1dence 

18 

19 

THE COURT R1ght 

THE WITNESS Or the best eV1dence of that 

20 What you have here 1S -- I don't know 1f you have a 

21 copy of the agreement 

22 

23 

24 

25 

THE COURT I do I've read that 

THE WITNESS There's the agreement that we've talked 

about So what you have there 1S a document My 

recollect1on 1S that 1t has the captlon for the burglary 



89 002015 

1 cases wlth the case number The -- I thlnk under the 

2 Glllesple case that you talked about before, counsel 

3 ~and Anderson, that's our precedent In South Carollna 

4 that the Slxth Amendment rlght to counsel attaches at the 

5 beglnnlng of the adversarlal proceedlng 

6 So wlth regard to the burglary cases, If the 

7 representatlons are belng made to them and If the 

8 dlscusslon lS belng made, you know, regardlng the burglary 

9 cases, that lS deflnltely post-adversarlal procedure on 

10 those Wlth regard to the burglary -- I mean, the murder 

11 charge, Mr Hanna's murder, one of the thlngs that I was 

12 trYlng to establlsh for a varlety of reasons was that they 

13 had zeroed In on OtlS as the prlme suspect In the 

14 beglnnlng But It really -- untll whatever the date lS on 

15 the warrants when they were served, there was no formal 

16 adversarlal process wlth regard to those 

17 So the Flfth Amendment would -- I thlnk would stlll 

18 apply to the prlor burglarles So the Flfth and Slxth 

19 would have been attached to both of those The fact that 

20 they were lntervlewlng OtlS wlth regard to the murder 

21 lmpllcated hls Flfth Amendment rlghts llke It would In any 

22 other case, even If the Slxth Amendment had not attached 

23 So that's the slgnlflcance of the Flfth Amendment 

24 belng lnvolved wlth regard to the burglarles Because 

25 It -- llke I say, I don't thlnk there's any dlspute that 
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OtlS had asked to be taken to Joe Smlthdeal's offlce 

before the agreement was slgned Joe slgned the 

agreement 

made then 

Joe was lnvolved wlth the statement that was 

So he had asserted hlS rlght to counsel 

You know, we had some factual lssues about, you know, 

what happened wlth regard to Tracey Black and, you know, 

when they were ln the Jall cell there at Kershaw I mean, 

OtlS and Tracey were the only ones that were there And 

there's no doubt ln my mlnd that he was some sort of state 

agent Then, you know, we have a factual record, 

11 clrcumstantlal eVldence, you know, what OtlS mlght have 

12 been belng told by Tracey, what Tracey was telllng OtlS' 

13 slster I thlnk there was some eVldence of that 

14 So, you know, at that pOlnt, you have a state actor 

15 wlth the Flfth Amendment lnvolved Then you have hlm 

16 comlng back here where OtlS had asked that Tracey be 

17 brought back Because, ObVlously, at that pOlnt, lt was 

18 not known to OtlS -- I don't thlnk anybody suggested that 

19 OtlS knew, at that pOlnt, that Tracey Black was worklng ln 

20 capaclty for law enforcement 

21 And they brlng OtlS back to Abbevllle He's trylng 

22 to feel more secure because he's got Tracey Black wlth 

23 hlm, lnstead of hlS lawyer, Joe Smlthdeal And you have 

24 these lntervlews taklng place lnvolvlng OtlS wlthout the 

25 asslstance -- or wlthout the presence of counsel and 
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1 advlce of counsel It's probably more than you wanted, 

2 but that's 

3 THE COURT Well, I guess -- no, I appreclate the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

answer 

I'm a llttle confused on the chronology as far as the 

lnltlal lntervlew And I call It an "lntervlew" But 

Oetectlve Alford testlfled at the trlal and he's talklng 

about November 1999, when they're here In thls courthouse 

dOlng a plea And that's when they're taklng hlm back to 

the cell and he starts talklng about the Hanna homlclde 

Your argument lS not gOlng to thls 

later --

It's gOlng to the 

THE WITNESS Rlght And the chronology -- I don't 

14 know that I can glve you all the dates wlthout looklng at 

15 the record 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE COURT Rlght 

THE WITNESS But as far as, you know, I thlnk OtlS 

had been lntervlewed as a suspect when he was out on bond 

on the burglarles My argument lS not really gOlng to 

that so much And OtlS dldn't glve any statements that 

lmpllcated hlmself, you know -- well, I mean, I thlnk they 

trled to suggest he dld But there, certalnly, was no 

admlsslons, nothlng that placed hlm at the crlme and belng 

lnvolved wlth the crlrne And they may have lntervlewed 

25 hlm more than once 
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1 Then you get to the gU1lty plea on the burglar1es 

2 And I bel1eve surround1ng that, there was some talk w1th 

3 h1m there And, certa1nly, the F1fth Amendment attaches 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to the Hanna murder there 

argument yet 

But that's not part of the 

There was -- later on, I th1nk Ot1S' w1fe went to 

tr1al or had two proceed1ngs One, where she was 

part1ally acqultted and conv1cted of, maybe, pet1t 

larceny And then another that was gOlng to be a tr1al 

And she ended up enter1ng a plea agreement Ot1S was 

brought back probably by her lawyers, but whoever He was 

brought back 1n connect1on w1th those tr1als July of 

2000 stands out 1n my m1nd That's the t1me when the 

sher1ff and OtlS had a conversat1on and OtlS requested to 

go to Joe Sm1thdeal's off1ce 

And so that -- wh1le the F1fth would be appl1cable up 

to that p01nt, that's where the 1mpl1cat1on of the r1ght 

to counsel 1n the F1fth Amendment context takes place 

was, I bel1eve, that same day I mean, th1S was a 

pr1or1ty for the Sher1ff's Off1ce, as you ffi1ght 1mag1ne 

THE COURT R1ght 

THE WITNESS So, you know, that wasn't someth1ng 

that they were Just gOlng to Slt and delay on So they 

take Ot1S to Joe's off1ce The SOllcltor 1S contacted 

And you have that agreement that the four of them, the 

It 
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1 Sollcltor, the sherlff, OtlS, and hls lawyer entered 

2 And my Vlew was, at that pOlnt, that, you know, Joe 

3 was OtlS' lawyer, not Just In connectlon wlth the murder 

4 that -- I mean, In connectlon wlth the burg1arles where he 

5 had, orlglnally, been lnvolved He was now OtlS' lawyer 

6 In connectlon wlth the murder lnvestlgatlon 

7 

8 

THE COURT 

THE WITNESS 

Okay So that's klnd of a dlvldlng llne? 

That lS a very slgnlflcant pOlnt And, 

9 up to that pOlnt, whlle, you know, there's some statements 

10 that had been made, he maybe had some SUsplclons that he 

11 was lnvolved or knew somethlng about It, they really have 

12 nothlng that they can go on as far as belng able to 

13 

14 

convlct OtlS at that pOlnt And they, really, don't after 

that lntervlew wlth Joe where Joe lS present It's not 

15 untll October when Joe lS excluded and Tracey Black lS 

16 here that OtlS makes statements to put hlm at the scene 

17 that leads to them, you know, dropplng the warrants on hlm 

18 and the proceedlngs beglnnlng In the Slxth Amendment 

19 context 

THE COURT Okay Thank you very much 

MS SHURLING Your Honor, If I could clarlfy 

brlefly 

THE COURT Sure 

MS SHURLING One of the lnterestlng thlngs 

20 

21 

22 

23 

24 

25 the record lS that It -- and I don't have all the 

real 

about 
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locatlons off the top of my head But the State very 

clearly lndlcated that OtlS Compton was thelr lead 

suspect, even way back In 1999 when thls thlng happened 

But they dldn't have any eVldence That's Just what they 

thought 

And then the sherlff, very speclflcally, testlfled at 

trlal on Page 642 gOlng over to 643 of the record that the 

Defendant stated that he wanted an attorney pregnant --

present, pardon me 

offlce In Greenwood 

So they all went to Joe Smlthdeal's 

That's slgnlflcant, In our vlew, 

11 because they have admltted that OtlS Compton was thelr 

12 number one suspect He's now wantlng to talk to them 

13 about thls homlclde They've engaged hlm In a colloquy 

14 But he has sald, I want a lawyer present 

15 So not wlthstandlng the convoluted argument that, 

16 well, the thlng he was trYlng to get In exchange for hls 

17 cooperatlon was some help wlth hls burglary sentence, and 

18 so It'S only the burglary that he had a rlght to a lawyer 

19 on The reallty lS they've acknowledged that although 

20 It'S pre-crltlcal stage for purposes of Slxth Amendment 

21 analysls, for purposes of Flfth Amendment analysls, he 

22 was, clearly, a person of lnterest, a key suspect, thelr 

23 number one suspect And he had sald he wanted a lawyer 

24 And that's why the Flfth Amendment versus the Slxth 

25 Amendment comes so strongly lnto play 
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19 

20 

21 

22 

23 

24 

Thank you 

THE COURT Thank you 
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And I suppose we'll have an opportunlty to let both 

sldes brlef thlS lssue But refresh my memorles 

Flfth Amendment offense speclflc? 

MS SHURLING I don't belleve that lt lS 

Is the 

In fact, 

lt lsn't 

speclflc 

It's the Slxth Amendment that's offense 

The Flfth Amendment lS not But I would argue, 

Your Honor, the Flfth Amendment lS not offense speclflc 

Even lf lt were, you have a fact pattern here where, 

clearly, both the pollce, SOllcltor Jones, everyone was 

seeklng the cooperatlon of OtlS Compton ln solvlng -- ln 

glvlng a statement about a homlclde at a pOlnt ln tlme 

when he was thelr number one suspect They planned on 

questlonlng hlm, not about those burglarles, about that 

murder 

And when he sald he wanted a lawyer and they took hlm 

to Joe Smlthdeal, lt was -- the argument that was made at 

trlal, WhlCh I thlnk lS well taken, that at that pOlnt, 

Joe Smlthdeal's role as counsel of record ln the 

burglarles became expanded to lnclude the homlclde 

THE WITNESS And Just to plck up on that The 

agreement, whlle It'S captloned as to burglary, lt talks 

about the Johnny Hanna murder lnvestlgatlon The 

25 statement that Joe wltnesses -- and the agreement, 
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ObV1ously, contemplates Ot1S be1ng 1nterv1ewed and mak1ng 

statements The statement that Joe was a w1tness to that 

day was only about the murder 

stuff -- one moment 

(Pause ) 

THE WITNESS All r1ght 

It wasn't about any of the 

And Just scann1ng 1t, I 

7 mean, paragraph number two, you know, 1S of that agreement 

8 and 1S, you know, gett1ng 1nto the -- you know, what the 

9 murder 1nvest1gat1on was gOlng to be And so 1S paragraph 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

one 

MS SHURLING Thank you 

If the Court has no further quest1ons, I have none 

THE COURT 

MR GRIGG 

THE COURT 

Mr Gr1gg? 

No, Your Honor 

All r1ght Thank you, Mr Grose 

You may step down 

MS SHURLING 

my cl1ent 

THE COURT 

(Pause ) 

MS SHURLING 

Your Honor, may I have one moment w1th 

Yes, ma'am 

Your Honor, I have adv1sed my cl1ent 

22 that he, certa1nly, has a r1ght to present test1mony here 

23 today I have, also, adv1sed h1m that, 1n my op1n1on, the 

24 legal 1ssues upon wh1ch th1S case hangs are Just that, 

25 matters of law, that the test1mony of the lawyers 1nvolved 

n0202'? 
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21 

1n the case and SOllc1tor -- former SOllc1tor Jones lS 

cruc1al to dec1d1ng those lssues But that I really don't 

feel there's anyth1ng that he can add by way of h1S 

test1mony 

I would ask that the Court swear h1m and put on the 

record that he has been fully adv1sed of h1S r1ght to 

test1fy and has elected to wa1ve the r1ght to test1fy 

And wh1le the Court lS at 1t, 1f you wouldn't m1nd Just 

putt1ng on the record that he was adv1sed of my former 

pos1t1on w1th the Off1ce of Appellate Defense and wa1ved 

any poss1ble confl1ct of my represent1ng h1m w1th regard 

to the cla1m of 1neffect1ve ass1stance of counsel aga1nst 

one of the1r lawyers 

May he do 1t 1n place, Your Honor? 

THE COURT Sure Absolutely 

We're Just gOlng to have you --

MS SHURLING Ra1se your r1ght hand 

WHEREUPON, 

OTIS JAMES COMPTON, 

after f1rst hav1ng been duly sworn, test1f1ed as follows 

THE COURT Now, I understand, from Ms Shurl1ng, 

22 that you w1sh to glve up your r1ght to present your own 

23 test1mony 1n th1S case You, certa1nly, have the r1ght to 

24 take the stand and test1fy under oath But, of course, 

25 you would be subJect to be1ng cross-exam1ned as to 
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1 anythlng relevant or that mlght bear on your credlblllty 

2 or otherwlse permlsslble under the rules of eVldence 

3 But do you understand the rlsks of testlfYlng, and 

4 the rlsks of not testlfYlng, and the consequences of 

5 chooslng not to testlfy? 

6 MR OTIS COMPTON Yes, Slr 

7 THE COURT All rlght Do you have any questlons of 

8 me about your rlght to testlfy or not testlfy In thls 

9 clvll proceedlng? 

10 

11 

12 

13 

MR OTIS COMPTON No, Slr 

THE COURT And lS your declslon not to testlfy? 

MR OTIS COMPTON Yes, Slr 

THE COURT Okay And you heard earller today when 

14 Mr Dudek--

15 Is It Dudek or 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS SHURLING Dudek 

THE COURT Okay Mr Dudek testlfled that he had 

worked wlth Ms Shurllng In the past for some 14 years 

And Ms Shurllng's offlce had dlsclosed that to you 

prevlously And she, obvlously, doesn't feel, as a matter 

of her professlonal ethlcal responslblllty, that there's 

any type of lmpalrment of her ablllty to represent you due 

to th~ fact that she worked wlth Mr Dudek In the past 

But to the extent there may be some klnd of confllct, 

and I can't lmaglne what It would be, you understand 
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1 that -- you want to go forward wlth her as your lawyer, 

2 regardless of the fact that she used to work wlth 

3 

4 

5 

6 

7 

8 

9 

10 

Mr 

that 

Dudek and was a colleague and a frlend of hls 

MR OTIS COMPTON Yes, Slr, 100 percent 

THE COURT Do you have any questlons of me about 

lssue? 

MR OTIS COMPTON 

THE COURT Okay 

MR OTIS COMPTON 

No, Slr 

Thank YQu very much, Slr 

Thank you 

MS SHURLING Your Honor, I would note for the 

11 record that there are 14 references to the prlor burglary 

12 

13 

14 

15 

16 

17 

Judgments In thls trlal transcrlpt If It lS acceptable 

wlth the Court, what I would propose to do lS provlde the 

Court wlth a memorandum In support of thls appllcatlon In 

the format of a proposed order And I wlll, certalnly, 

reference each and everyone of those references to the 

prlor burglarles In that order I see no need to burden 

18 the Court wlth a reVlew of those at thls tlme, If I may be 

19 permltted to 

20 THE COURT Yes 

21 I would Just prefer that both sldes submlt any klnd 

22 of brlef they wlsh to --

23 MS SHURLING Okay 

24 

25 

THE COURT Wlthln-­

MS SHURLING Yes, Slr 
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MR GRIGG Your Honor, the only thlng wlth that lS 

the State would ask tlme to recelve her br1ef Slnce lt lS 

thelr burden and -- as opposed to -- because lf she's not 

gOlng to brlng up today what those cltes are and I'm 

flne wlth her dOlng lt that way But, you know, dependlng 

on what the cltes are, there may be somethlng speclflc 

that I would llke the opportun1ty to reply to 

MS SHURLING Your Honor, I don't see any reason for 

the State to be allowed to submlt a responslve memorandum 

I'll be happy to provlde them thlS afternoon bye-mall a 

comprehenslve IlSt of all the references to the 

burglarles 

13 THE COURT Well, how long do you need to supply --

14 submlt the brlef? 

15 MS SHURLING Your Honor, I would -- ln the lnterest 

16 of dOlng the best posslble brlefs, 1n thlS case, I would 

17 ask that I be permltted to order the transcrlpts from 

18 these two proceedlngs and get them as qUlckly as the court 

19 reporter can get them to my offlce, and that we be glven 

20 two weeks from the recelpt of the transcrlpts to provlde 

21 Your Honor wlth our brlefs 

22 THE COURT Well, I don't know how long that's 

23 gOlng to take We m1ght be talklng about next year 1n 

24 

25 

that 1nstance And I do take notes 

I understand --

I mean, 
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MS SHURLING In that case, Your Honor, If we're 

gOlng to do It wlthout a record, I would say 30 days 

THE COURT Okay 

MR GRIGG And, Your Honor, If I may My posltlon 

lS, agaln, Slnce It lS thelr burden, the State should have 

the full opportunlty to fully understand thelr argument, 

not Just an e-mall or some such of references they're 

gOlng to make And I understand much of thelr argument 

has been presented In court And I, llke the Court, have 

taken as detalled notes as I know how But I stlll thlnk 

11 the approprlate way to approach that would be to allow us 

12 the opportunlty to reply to thelr argument In sufflclent 

13 detall 

14 THE COURT Okay Well, I'm gOlng to allow -- I'm 

15 gOlng to glve Ms Shurllng up to December 1st to submlt 

16 any post-hearlng memorandum she wlshes to And the State 

17 wlll have untll December 10th to respond 

MR GRIGG 

THE COURT 

I'm sorry 

Yes, Slr 

December 10th? 

MR GRIGG Thank you, Judge 

18 

19 

20 

21 

22 

MS SHURLING Your Honor, whlle It would never -- It 

would not be my lntent to relnvent the wheel In the 

23 event of any speclflc mlsstatement of fact or 

24 certalnly, unlntentlonal mlsstatement of fact, but 

25 mlsstatement of fact or other error In the State's 
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1 memorandum, I would reserve the rlght to flle a brlef 

2 reply 

3 

4 

5 

6 

7 

8 

9 

THE COURT Yes That's flne You can have wlthln 

flve days of recelpt of the State's memorandum to reply 

MS SHURLING 

Your Honor 

Thank you 

THE COURT 

That should be more than adequate, 

Thank you, ma'am 

Okay Anythlng further? 

MS SHURLING Not a thlng, Your Honor 

MR GRIGG 

THE COURT 

MR GRIGG 

THE COURT 

Nothlng from the State, Your Honor 

All rlght Thank you very much 

Thank you, Judge 

We're In --

MS SHURLING Your Honor, I'm sorry 

THE COURT Yes, ma'am 

nn2028 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MS SHURLING The only thlng, we dld lntroduce one 

exhlblt today And I dld not know the number we left off 

at at the last proceedlng 

THE COURT I don't 

MS SHURLING So I Just thlnk we should agree that 

22 once Madam Court Reporter has had an opportunlty to check 

23 the last number from the prevlous proceedlng that the 

24 exhlblt be numbered sequentlally 

25 Thank you, Your Honor 
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THE COURT Is that okay wlth 

MR GRIGG That's flne, Your 

THE COURT Is that okay wlth 

THE COURT REPORTER Yes, Slr 

THE COURT Okay Thank you 

****************END OF TRANSCRIPT 
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you, Mr Grlgg? 

Honor 

you, Ms Jenklns? 

very much 

OF RECORD*************** 
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The Honolable Wyatt T Saundels, Jl 
Judge, EIghth JudIcIal Cncmt 
Gl eenwood County CaUl thouse 
Gleenwood South Carol111a 29646 

Re State v OtIs James Compton 
Indictment numbel OO-GS-O 1-0464 

Dear Judge Saundeis 

Last mght you asked that the attorneys let vou k.now of arT,) pre tllal mattels that 
may need to be lesolved on Monday I have sevelal possIble matteIs that may requlle 
yOUl attentlOn, most of whIch should not lequlle testlmOn) Rathel than call you I 
deCIded It would be bettel to wllte I am fax111g tlus lettel to MI McMahon PIIOI to 
delivenng It to yOUl office m O1deI to a\ Old an e\. parie sltuatlOn 

FllSt I was pIOvided WIth the results of some addItlOnal DNA testmg thIS v, eek 
Apparently a blood sample that plevlously eAlsted no langeI e\'lsts 0\ el the \veekend I 
WIll be contemplat111g a motlOn to dIsmISS for faIlme to pI esel ve the eVIdence I do not 
th111.k. that the facts WIll be 111 dIspute 

Second, I WIll have a motlOn ask.mg that the State not lefeI to MI Compton as an 
"outlaw" OJ "mUldeI" 111 fIOnt of the JUlY 

Thud, I do not know If the State will tly to 111tloduce pol\gIaph Iesults I e\.pect 
that they WIll not If they do, howeveI, I WIll move f01 a healIng pmsuant to State v 
CouncIl and State v Jones, Iequlll11g the State to demonstlate the lelIabllIt\ of the 
technIque ThIS conce111 allses because the State lelIed so heavIly on the polvglaph 
1 esults 111 the non-JUlY matters 

F111ally we WIll need to dISCUSS what IS admIssIble about the PlIOI bUlglaIl 
convlctlOn<; I WIll be discussmg WIth 111'\ chent today and ovel the weekend \\ hat 
posltlOn we should take I do not th1111. that am testImony \\111 be Iequlled on thIS mattel 

Thank. vou fOI yom attentlOn to thIS matter 
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STATE OF SOUTH CAROLINA 

COUNTY OF ABBEVILLE 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE EIGHTH JUDICIAL CIRCUIT 
Case No 2008-CP-0l-0085 

OtIS James Compton, #262807, 

Applicant, 

v 
State of South Carolma, 

Respondent 

/ 

\ l I 
) r­) r\ 
~" \'\, l ,\ ~ \ 
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) 
) 
) 
) 
) 
) 

~ IJ 
ORDER DENYING 
POST-CONVICTION RELIEF 

OtIS James Compton (Compton) petitIOns thIS court to grant hIm post convIctIOn relIef 

For the reasons that follow the court respectfully demes the petItlon 

I PROCEDURAL HISTORY 

On October 30, 2000, the AbbevIlle County Grand Jury returned a fIve count mdlctment 

chargmg Compton wIth Murder, Burglary m the FIrst Degree, Armed Robbery, MalIcIOus Injury 

to Property, and PossessIOn of a FIrearm or Kmfe dunng the CommIssIOn of a VIOlent Cnme 

(2000-GS-01-0464) On November 18-23, 2002/ Compton proceeded to tnal by Jury, and was 

represented by E Charles Grose Jr, EsqUIre, of the EIghth CircUlt PublIc Defender's Office 

The Jury conVIcted Compton of all charges as mdlcted The Honorable Wyatt T Saunders, Jr, 

sentenced hIm to hfe wIthout parole pursuant to S C Code Ann §17-25-45 for the murder, 

burglary, and armed robbery charges, to thuty days Impnsonment for the malIcIOus mJury 

? 
charge, and to fIve years Impnsonment, to be served consecutively, on the weapon charge -

Compton appealed hIS convIctIOn and sentence Robert M Dudek, AssIstant Appellate 

Defender, and Mr Grose represented hIm on the appeal In a publIshed opmIOn, the South 

1 Pretnal heanngs were also held on July 15 2002 and November 14 2002 Unless otherwIse noted all references 
to the transcnpt WIll be to the transcnpt of the actual tnal 
o Compton IS presently confmed 1TI the South Carolma Department of CorrectIOns 
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Carolma Court of Appeals affIrmed Compton's convictlOl1S and sentences State v Compton, 

366 S C 671, 623 S E 2d 661 (Ct App 2005) After hIS Petltlon for Reheanng was demed 

Compton sought certIOran m the Supreme Court of South Carolma, WhICh was also demed 

State v Compton, S C Sup Ct Order flIed August 9, 2007 The RemIttItur was Issued on 

August 15, 2007 On November 7, 2007, Compton sought certwran m the Umted States 

Supreme Court That PetItIOn was demed on January 7, 2008 Compton v South Carolma, 128 

S Ct 926 (2008) 3 

Compton then flIed thIS ApplIcatIOn for Post-ConvIctIOn RelIef WIth the AbbeVIlle 

County Clerk of Court on March 27, 2008 The State made ItS Return and MotIon to DIsmISS on 

September 30, 2008 EVIdentIary heanngs were convened on August 17, 2009, and October 29, 

2009 At the conclusIOn of the October 29 heanng, thIS Court took the matter under adVIsement 

and requested both partIes to submIt post-heanng bnefs 

II ALLEGATIONS RAISED ON peR 

In hIS ApplIcatIOn for Post-ConvIctIOn RelIef, Compton alleged that he IS bemg held m 

custody unlawfully for the followmg reasons 

1 IneffectIve aSSIstance of counsel pnor to tnal, 

2 IneffectIve aSSIstance of tnal counsel, and 

3 IneffectIve aSSIstance of appellate counsel 

He alleged generally that hIS nghts pursuant to the Fourth, Fifth, Sixth, EIghth, and Fourteenth 

Amendments to the Umted States ConstItutIOn, were VIOlated pnor to and dunng hIS tnal, as well 

on hIS dIrect appeal 

., Attorneys Dudek and Grose also represented Compton on the subsequent appeals 

2 
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At the eVIdentIary hearIngs, Compton added addItIOnal allegatIOns through the testimony 

of hIS attorneys, thereby amendmg hIS ApplIcatIOn for Post-ConvictIOn RelIef made pursuant to 

the eVidence adduced at the hearIng See SImpson V Moore, 367 S C 587, 599, 627 S E 2d 701, 

708 (2006), Rule 15(b), SCRCP At the eVIdentiary hearIngs, Compton specifically claimed 

1 SmIthdeal was meffectIve for faIlmg to obtam a defInItive ImmUnIty agreement WIth the 
State before permIttmg Compton to provIde a statement to the polIce concernmg the 
murder of the Johnny Hanna, 

2 Smithdeal was meffectlve for faIlmg to assert Compton's FIfth Amendment nght to 
rem am sIlent and for faIlmg to establIsh hIS pOSItion as counsel for Compton m 
connectIOn wIth anythmg relatmg to the murder and any charges whIch might be brought 
relatmg to It, 

3 Tnal counsel was meffectlve for fallmg to object to the State's use of Compton's pnor 
burglary conVIctIOns, 

4 Appellate counsel was meffectIve for fallmg to raIse on duect appeal the ground that 
Compton's Fifth Amendment nghts had been vIOlated 

III STATEMENT OF FACTS 

On August 6, 1999, the VICtIm, Johnny Hanna, came home to fmd that hIS house was m 

the mIdst of bemg burglanzed The burglars were caught by surprIse, and assaulted and 

murdered Hanna by hlttmg hIm wIth a bat, stabbmg hIm tWIce, and shootmg hIm fIve tlIDes The 

fmal shot to the Hanna S head was fired whIle the aSSailant was standmg over hIm The burglars 

then fled the scene Although mvestIgators submItted blood samples, half samples, and 

fmgerpnnts from the cnme scene for analysIs, none of that eVIdence conclusIvely pomted to any 

of the suspects 4 Shortly thereafter, Otls Compton heard that he was a suspect m the Hanna 

burglary and murder At the tIme of the Victim's kIllmg, Compton had pendmg fIrst degree 

4 However Sheila Hanna Wildes testified that after the murder she found a black glo\ em her house that did not 
belong to anyone who lived there Tr p 265 lme 14 p 266 line 6 MIChelle Dixon explained dunng her expert 
testtmony that gloves can mask. fmgerpnnts See Tr p 202 line 25 Tr p 265 lme 14 p 266 lme 6 

3 
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burglary charges from other mCIdents Joseph SmIthdeal, EsqUIre, represented Compton on 

those charges 

On August 13, 1999 - one week after the cnmes occurred - Compton called AbbevIlle 

County Chief Deputy Shenff Manon Johnson After bemg read and waIvmg hIS nght to remam 

sIlent, and after speakmg wIth SmIthdeal, Compton gave a voluntary, mcnmmatmg statement 'i 

See Tr p 299, lme 4-p 302, lme 8, p 563, lme 1-25 On November 30, 1999, he ultImately pled 

guIlty to the unrelated burglary charges and was sentenced to fIfteen years confmement 

On January 18, 2000, whIle Compton was m court to plead guIlty to another unrelated 

thud degree burglary, he spoke wIth Tracy Black m the holdmg cell at the Anderson County 

courthouse Compton had known Black "almost all of my hfe" See Tr p 972, lmes 4-7 

Accordmg to Black, Compton told hIm that he pled guIlty to the pnor burglary charges to cover 

for hIS WIfe, Angel, so that she would keep qUIet about another burglary he was mvolved m that 

"had went bad" Black testIfied that Compton told hIm he was a suspect In the VIctIm's murder 

because the VIctIm came home dunng the burglary, and that they had to do what they had to do 

See Tr p 407, lmes 2 p 408, lmes 1-19 Compton testIfied at tnal that he talked wIth Black that 

day, but that all he told hIm about the murder was that he was a suspect See Tr p 972, lmes 15-

23, P 975, lme 24-p 973, lme 5 

On March 9, 2000, a SLED offIcer went to speak wIth Black, who was mcarcerated at 

McCormIck CorrectIOnal InStItutIOn, about an unrelated matter Black told the SLED offIcer that 

he had heard some mformatIOn about Hanna's death and asked to be put m touch WIth AbbeVIlle 

County Shenff Charles Goodwm See Tr p 409, lme 8-p 410, lme 13 Later that day, four 

5 Accordmg to ChIef Johnson and Agent Gambrell when the subject of haIr samples blood samples and 
fingerprInts came up Compton responded Hov. could It be mme If 1 stayed In the car? See Tr p 302 lInes 1 8 
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police offIcers came to mtervIeW Black Black told the offIcers about hIS conversatIOn wIth 

Compton at the Anderson County courthouse on January 18th regardmg the murder, and that he 

felt Compton was mvolved m It See Tr p 413, lmes 2-14 Black. told them that he was gettmg 

transferred soon, and that If he were placed at Kershaw he could lIsten for other thmgs Compton 

mIght say See Tr p 413, Ime 25-p 414, lme 25 The followmg week, Black was transferred to 

Kershaw CorrectIOnal InstltutlOn, where Compton was housed 6 See Tr p 416, lmes 2 4 As the 

Court of Appeals found, Black "was told by mvestigators to 'lIsten to Mr Compton and see If he 

would talk about the case any more or what he had done or any mvolvement In It They told me 

that I could not questlOn the guy or pursue nothmg toward hIm, Just lIsten' Black was 

eventually placed m a cell wIth Compton and relayed to polIce several conversatlOns m whIch 

Compton admItted takmg part m the burglary and murder of Hanna ", State v Compton, 366 

S C 671,676,623 S E 2d 661 eCt App 2005) 

On July 12, 2000, Compton was brought back to AbbevIlle County because hls wife was 

to appear m court on the unrelated fust-degree burglanes WhIle at the courthouse, he contacted 

Shenff Goodwm and told hlm that he would tell the polIce what he knew about the murder m 

e:xchange for a sentence reductlOn Shenff Goodwm asked Compton If he wanted an attorney 

Per Compton's request, he was then taken to attorney Joseph SmIthdeal's office See Tr p 640, 

lme 8-p 643, lme 17 After speakmg wIth SmIthdeal alone for approxlmately an hour, and after 

slgmng a waIver of nghts form, Compton, Shenff GoodwIn, SolIcltor Towne's Jones, and 

Smlthdeal sIgned a document captlOned "plea agreement' See Tr p 644, lme 2-p 645, lIne 24 

At Compton's request, the plea agreement provIded that he would provIde truthful mfonnatlOn 

6 Black was transferred the north yard whIle Compton was housed In the south yard The) were not cellmates untIl 
some months later See Tr p 417 lInes 2 25 Tr p 979 lInes 22 
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about the murder of the VIctIm In exchange for a reductIOn In sentence "by all reasonable means" 

on the other burglary charges from fIfteen years to seven-and-a-half years ImprISOnment See Tr 

P 856, lIne 6-25 The plea agreement dId not Include any express promIse made by the State to 

not prosecute Compton for the murder of the VIctIm The agreement In fact had no provIsIOns 

relevant to any future plea or any crImInal charges other than the pnor burglarIes to WhICh 

Compton had already pled gUIlty 

As part of the plea agreement, Compton gave a statement to the polIce In WhICh he stated 

that Shane RIce had confessed to hIm the details of the CrIme after he, OtIs Compton, and Robert 

Compton had all gone out dnnkmg together See Tr p 976, lInes 3-22 In partIcular, RIce told 

OtIs Compton that whIle he and Robert Compton were robbmg Harma's home, Hanna came 

home and surprIsed them See Tr p 977, lmes 19-22 When they saw Hanna, Robert Compton 

stabbed hIm and Rice shot hIm several tImes See Tr p 977, lmes 22-24 At tnal, Compton 

mamtaIned thIS statement was true, and that he was not present at the tIme the cnme was 

commItted See Tr p 948, lme 17-p p 998, lIne 6 7 

After gIvmg hIS statement, Compton was transported back to Kershaw CorrectIOnal 

InstItutIOn Eventually, he and Black became cellmates Several WItnesses, mcludmg Black, 

testIfIed that while they were all Incarcerated together, Compton talked about hIS Involvement In 

the VIctIm's murder See p 419, lme 17-p 422, lIne 1, p 536, lme 18-p 544, lIne 15, p 555lme 

2-p 556, lme 14 Compton fust teStIfIed that he knew details about the cnme because Black told 

hIm, but then later that he knew detaIls from Shane RIce not Black Tr p 1016, lInes 4-25, p 

1021, lInes 3-6, p 1033, lme 9-11 

7 Compton presented the testlmony of numerous famllj members who testIfIed that he \\ as WIth them dunng the 
robber) and murder See Tnal Tr p 872 lIne 11 p 948 Ime 16 Compton also testIfIed that he was at the 
courthouse on July 12 2000 for hIS WIfe s tnal on umelated burglanes and that he planned to he for hIS WIfe on the 
WItness stand and say she wasn t there or that she dIdn t go m the house See Tr p 1021 lmes 7 25 

6 
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On October 9, 2000, Compton contacted SLED agent Steve Gambrell and told him that 

he had somethmg he needed to get off hIS chest, but that he wanted to be taken to AbbevIlle See 

Tr p 569, lme 16-p 573, lIne 5 He also stated that he wanted Black. to accompany hIm See 

Tr p 573, lInes 22-23 Agents Gambrell and Templeton then pIcked up Compton and Black and 

transported them to AbbevIlle, where they met wIth SherIff Goodwm and ChIef Deputy Manon 

Johnson See Tr p 575, lme 7 p 577, lme 15 In the late evemng of October 9th
, after beIng 

adVIsed of hIS rIghts and WaiVIng them, Compton gave a statement that he was present at 

Hanna's house when the cnmes were commItted, but that he dId not go InsIde See p 489, lme 

6-p 492, lme 13 

The followmg day, after restmg and beIng advIsed of hIS rIghts agaIn, Compton waived 

hIS nghts and gave another statement to the polIce m whIch he stated that he was ndmg around 

wIth Shane RIce and Robert Compton when RIce suggested that they could rob the vIctIm's 

home See Tr p 582, lme 21-p 586, lIne 6, p 576, lmes 8-13 Compton further stated that he 

remaIned m RIce's truck while Rice and Robert Compton went mto the home to rob It See Tr 

P 586, lIne 23-p 587, lme 4 Compton then told the polIce that he watched as RIce and Robert 

Compton kIlled Hanna when he came home See Tr p 588 lme 9-p 590, lme 3 

Compton was arrested for the Hanna burglary and murder on October 12, 2000 

SmIthdeal testifIed that he wrote a letter the next day to the pohce statIng that he had formerly 

represented Compton on other charges, and requested that the polIce not contact OtIs until he had 

an attorney representmg hIm The letter dId not claim that SmIthdeal represented Compton on 

the murder charge, or that the polIce needed hIS approval before speakmg wIth Compton 

After the October 9-10, 2000 statements, Compton agreed to go back to the scene of the 

cnme wIth the pathologIst and agent Dernck to layout for them what happened when the cnmes 
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were commItted See Tr p 494, lInes 16 22 On October 25, 2000, Compton went back to 

AbbevIlle to walk through the vIctlm's home wIth Dr Brett Woodward the pathologIst who 

conducted the vIctlm's autopsy, as well as WIth SLED agent Steve DerrIck, who reconstructed 

the scene based on hIS analYSIS of the blood spatter eVIdence Compton was adVIsed of hIS nghts 

agam, waIved them, and spok.e voluntanly WIth Dr Woodward and Agent Dernck See, Tr p 

745, lmes 3-10 Agent Dernck testIfied at tnal that on August 16, 1999 he formed an mitIal 

opmIOn about how the VIctIm was shot, but that as addItIonal eVIdence became avaIlable, 

mcludmg the autopsy report, his OpInIOn about how the VIctIm was shot became more preCIse 

although both were accurate 8 See p 760, lme 1 p 762, lme 17 SIgmficantly, both Dr 

Woodward and Agent Dernck testIfied at tnal that Compton's descnptIOn of the assault was 

conSIstent WIth theIr ul tlIDate fmdmgs 

In addItIOn, there was eVIdence that Compton was not bemg truthful III certaIll statements 

he gave dunng the October 25 meetmg For example, whIle at the scene, Compton stated that he 

was WaItIllg m Shane Rlce's truck when the burglary was takmg place, however, he changed hIS 

story to state that he was III a 1980 Monte Carlo after he was mformed that Rlce's truck could 

not have made the tracks that were found m the VIctIm s back yard See Tr p 714, hne 21-p 

716, lme 21 

On October 30, 2010, Compton was IndIcted by the AbbevIlle County Grand Jury Pnor 

to tnal, defense counsel moved to recuse Sohcltor Jones and hIS offIce from prosecutIng 

Compton because the SolICItor was a WItness defense counsel mtended to call at the subsequent 

suppreSSIOn heanng See July 15, 2002 MotIon Tr p 6, lmes 1-8 As a result, Sohcltor Jones 

was subsequently recused Defense counsel also argued a pre-tnal motIOn to quash the 

I:, Dr Woodward dld not change opInIons See Tr p 3 P 811 line 22 



mdIctment based on an Immumty agreement or, m the alternatIve, to suppress all of Compton's 

statements made to law enforcement after he entered mto the July 12, 2000 plea agreement See 

11/14/02 MotIon Tr p 14, lmes 15-23 In support of hIS motIOn, defense counsel argued four 

grounds that the plea agreement granted Compton Immumty, that Compton S mcnmmatmg 

statements were madmissible under Rule 410 of the South Carohna Rules of EVIdence, and that 

the statements were madmissible on both FIfth and SIxth Amendment grounds See 11/14/02 

MotIon Tr p 235, lme 15-p 244, lme 17 The tnal court demed both motIOns, and specIfIcally 

ruled that Compton was not depnved of hIS nght to counsel at any tIme, and was m no way 

caused to make self-mcnmmatmg statements agamst hIS wIll See 11/14/02 MotIon Tr p 259, 

lme 2-p 260, lme 4 

The followmg day, defense counsel wrote the tnal Judge statmg that "we WIll need to 

dISCUSS what IS admIssIble about the pnor burglary convIctIOns" After Jury selectIOn, defense 

counsel made several pretnal motIOns, and speCIfIcally addressed what mformatIOn about the 

pnor burglary convIctIOns would be admIssIble, although the tnal court determmed the Issue was 

premature to dISCUSS at that tIme 9 See Tr p 57, lme 21-p 58, lme 18 The Issue was revISIted 

dunng a dIscUSSIOn, outSIde the presence of the Jury, early m the tnal At that tIme, both 

SohcItor McMahon and defense counsel determmed that the pnor burglanes had to be addressed 

gIven the tnal court's pnor rulmgs See Tr p 307, lme 19-p 309, lme 18 The Issue was not 

raIsed agam 

On dIrect appeal to the South CarolIna Court of Appeals, appellate counsel raIsed several 

Issues mcludmg Immumty, the promIse of lemency, Rule 410, SCRE, VIOlatIOn of the SlAth 

9 Defense counsel motlOned to dIsmIss a Juror offered to stipulate to the contents of the 911 tape so Compton would 
not be prejUdICed by the Jury heanng the tape and objected to the Jury bemg sworn for the reasons prevlOusly 
argued on November 14 2002 Tr p 54 line 13 p 59 lIne 23 All of defense counsel s motlOns were demed 
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Amendment, nght to counsel, and cross-exammatIOn of a wItness However, the Court affIrmed 

Compton's convIctIOns 

IV STANDARD OF REVIEW 

ThIS ApplIcatIOn for Post-ConvIctIOn RelIef raIses numerous specIfIC allegatIOns of 

IneffectIve aSSIstance of counsel The burden of proof IS on Compton to prove the allegatIOns 

raIsed In hIS ApplIcatIOn for RelIef and at hIS Post-ConvIctIOn RelIef heanng Bell V State, 321 

S C 238,467 S E 2d 926 (1996), Rule 711(e), SCRCP To prevail, Compton must demonstrate 

that tnal counsel (1) faIled to provIde hIm wIth reasonable profeSSIOnal assIstance of counsel 

under the prevaIlmg standards for attorneys representmg clIents m cnmmal matters, and (2) that 

he was prejUdICed by errors and omISSIOns of counsel such that he was depnved of a faIr tnal 

Stnckland V Washmgton, 466 U S 668 (1984) In other words, Compton must show that but for 

counsel's errors and omISSIOns, there IS a reasonable probabIlIty that the result at tnal would have 

been dIfferent Id, Johnson V State, 325 S C 182, 480 S E 2d 733 (1997) A reasonable 

probabIlIty has been defIned by our Supreme Court as a probabIlIty suffICIent to undermme 

confIdence m the outcome of the tnal Ard V Catoe, 372 S C 318, 330, 642 S E 2d 590, 596 

(2007) 

Where tnal counsel artIculates a valId reason for employmg certaIn tnal strategIes, such 

conduct WIll not be deemed IneffectIve aSSIstance of counsel Roseboro V State, 317 S C 292, 

454 S E 2d 312 (1995), Stokes V State, 308 S C 546,419 S E 2d 778 (1992) An ApplIcant may 

not sImply POSIt SUppOSItIOns and speculatIOns In an attempt to establIsh that counsel was 

IneffectIve SImpson V Moore, 367 S C 587, 598, 627 S E 2d 701, 707 (2006) Furthermore 

JudICIal scrutmy of counsel's performance IS hIghly deferentIal and IS not subject to the distortmg 

effects of hmdsight Id In reVIeWIng counsel s performance, there IS a strong presumptIOn that 
10 
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counsel's conduct falls wIthm the wIde range of reasonable profeSSIOnal assIstance Id cltzng 

StncJ.Jand, 466 U S at 668, 104 S Ct 2052 

The SIxth Amendment S guarantee of effectIve assIstance of counsel mcludes the 

effectIve assIstance of counsel m the defendant's first appeal as of nght EVIttS v Lucey, 469 

U S 387 (1985) Appellate counsel has a profeSSIOnal duty to choose among potentIal Issues 

accordmg to theIr ment Jones v Barnes, 463 U S 745 (1983) Where the strategIc decIsIOn to 

exclude certam Issues on appeal IS based on reasonable profeSSIOnal Judgment, the faIlure to 

appeal all tnal errors IS not meffechve assIstance of counsel Gnffm v AIken, 775 F 2d 1226 

(4th CIr 1985) The two-prong test of Stnckland v Washmgton applIes to claIms of meffectIve 

assIstance of appellate counsel Bennett v State, 383 S C 303, 680 S E 2d 273 (2009) 

Compton must show that appellate counsel's performance was defIcIent and that he was 

prejudIced by the defIcIency Thnft v State, 302 S C 535, 537, 539, 397 S E 2d 523 (1990), 

GIlchnst v State, 364 S C 173, 612 S E 2d 702 (2005), Anderson v State, 354 S C 431, 581 

S E 2d 834 (2003) When a claIm of meffechve assIstance of counsel IS based upon faIlure to 

raIse vIable Issues, the court must examme the record to determme "whether appellate counsel 

faIled to present sIgmfIcant and ObVIOUS Issues on appeal" Gray v Greer, 800 F 2d 644, 646 

(7th Clf 1986) Generally, the presumptIOn of effectIve assIstance of counsel wIll be overcome 

only when the alleged Ignored Issues are clearly stronger than those actually raIsed on appeal 
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V DISCUSSION 

A AllegatIOns of Ineffective AssIstance of Counsel Pnor to Trial 

Compton alleges that SmIthdeal was meffectlve for fallmg to obtam a specIfIc Immumty 

agreement for the murder charge and for fallIng to assert Compton s FIfth Amendment nght to 

an attorney for all future conversatIOns wIth Compton He also claims that he never would have 

made the mcnmmatmg statements If SmIthdeal had taken eIther actIOn, and that consequently the 

State would not have been able to prosecute hIm 

1 SpecIfIc Immumty Agreement 

Compton argues that SmIthdeal should have InsIsted on a specIfIC Immumty provIsIOn In 

the July 12, 2000 'plea agreement" SmIthdeal testIfIed that he dId speak wIth SolIcItor Jones 

about Immumty, but that SolIcItor Jones was not wlllmg to consIder It SmIthdeal further 

testIfIed that as counsel for Compton on pendmg burglary charges, and per Compton's request to 

help hIm get hIS eXIstmg sentence on pnor burglary convIctIOns reduced, he was tryIng to get the 

best deal he could for Compton on the charges for whIch he dld represent Compton 10 He stated 

that, regardless, he could not have negotIated a deal for Compton on the murder charge, because 

Compton was not charged wIth murder 11 Furthermore, SOlICItor Jones testifIed that he could not 

recall a smgle Instance dunng hIS tenure as SolIcItor when he granted a defendant total Immumty 

m exchange for InfOrmatIOn 

Compton contends he never would have gIven InfOrmatIOn for whIch he could be 

prosecuted If he knew the July12, 2000 plea agreement dId not afford hIm Immumty FIrst, the 

10 In the plea agreement Smithdeal was able to negotiate a seven and a half year sentence for Compton on the 
burglary charges for which he did represent Compton seven and a half) ears bemg half of the fifteen years to which 
Compton was ongmal!) sentenced However Compton was ultlmatel) sentenced to the fifteen years because he 
faIled to adhere to the terms of the plea agreement 
II Compton was not arrested for the murder until October 12 2000 See Arrest Warrant 
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agreement never uses the word Immumty, or any vanatlOn thereof, and therefore Compton 

cannot credIbly claim he was lulled mto belIevmg the agreement prevented the State from 

p 
prosecutmg hIm for murder k Second, It cannot be surmIsed that Compton only gave statements 

because he belIeved the July lih plea agreement offered Immumty considenng that Compton 

began voluntanly talkmg wIth law enforcement on August 13, 1999-withm one week of the 

murder and almost a year before entenng mto the agreement Indeed, m the August 13, 1999 

statement Compton had already placed hImself at the scene of the cnme See, Tr p 302, hnes 1-

25, P 563, lmes 19-25 

Compton made another voluntary statement on November 30, 1999, well before entenng 

mto the plea agreement, m WhICh he gave offIcers the names of Robert Compton and Shane RIce 

On July 12, 2000, Compton mitiated contact wIth law enforcement agam, and gave another 

voluntary statement, tellmg the offIcers that Shane RIce confessed to hIm that he (Shane) and 

Robert burglanzed the Hanna's home and klIled Johnny Hanna See Tr p 976, Ime 18-p 977, 

Ime 24 Compton gave further voluntary statements on October 9-10, 2000 and on October 25, 

2000 In additlOn, several WItnesses testifIed at tnal about mcnmmatmg statements Compton 

made to fellow Inmates, m addItion to law enforcement, both before and after entenng mto the 

July 12, 2000 agreement 13 Moreover, every hme Compton gave a statement to law 

12 The tnal court deternuned that the document could not be mterpreted In any reasonable way to affect charges that 
rna) result from actIOns and domgs by Compton but dlrectly affects the charges that arose out ofthe pnor 
mdictments See MotIon 11/14/02 p 256 lme 23 p 257 lIne 4 ThIS conclusIOn was affIrmed by the Court of 
Appeals 
11 Compton Imtiated contact wIth law enforcement and gave voluntary statements after bemg adVIsed of and 
waIvmg hIS nghts on August 13 1999 November 30 1999 July 12 2000 October 9 10 2000 and October 25 
2000 See Tr p 284 lIne 16 25 P 299 lme 23 p 302 lme 20 p 965 lme 23 966 lIne 18 p 1000 lmes 4 18, 
P 1007 hnes 18 24 Tr p 974 bne 23 978 lme 2 p 1003 lIne 24 p 1004 bne 3 p 1007 lmes 18 24 P 974 lme 
23 978 bne 2 p 1003 lme 24 p 1004 lme 3 p 974 lme 23 978 lme 2 p 1003 lme 24 p 1004 lme 3 p 1024 
lme 12 p 1036 hne 16 It IS worth notIng that these cItatIOns refer only to statements Compton gave to law 
enforcement and do not mclude the addItIOnal voluntary statements Compton made to three fellow mmates on 
several occaSIOns 
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enforcement, he dId so after bemg adVIsed of hIS MIranda nghts, partIcularly that anythmg he 

saId could be used agamst hIm m a court of law 

Therefore, SmIthdeal was not meffectlve for fallmg to obtam Immumty for Compton 

Even If SmIthdeal were found to have rendered meffectlve aSSIstance dunng the negotIatIOns of 

the plea agreement, Compton was not prejUdICed by SmIthdeal's alleged defiCIent performance 

SmIthdeal testIfIed that he told Compton not to talk WIth the polIce, but that Compton mSlsted on 

gIvmg a statement One can mfer that thIS IS the same adVIce SmIthdeal would have gIven 

Compton If he had been more formally retamed or appomted Nonetheless, despIte SmIthdeal's 

adVIce, Compton entered mto the July 12, 2000 plea agreement and gave a statement That 

statement was preceded by and followed by several other mcnmmatmg statements, all ImtIated 

and made voluntanly by Compton Clearly, SmIthdeal could not prevent Compton from walvmg 

hIS nghts, and could not protect Compton from the consequences of hIS voluntary statements 

Thus, SmIthdeal's alleged faIlure to do so dId not prejUdICe Compton 

2 FIfth Amendment RIght to Counsel 

The SOjourn of Compton's FIfth Amendment nght IS CIrCUItous, but essentIally SImple 

Compton undoubtedly mvoked hIS FIfth Amendment nghts when he requested that Mr 

SmIthdeal be present at the July 12, 2000 meetmg WIth polIce From that pomt, Edwards V 

ArIzona, 451 US 477 (1981) prevented law enforcement from ImtIatmg contact wIth Compton 

unless he was accompamed by counsel As Edwards explamed 

When an accused has mvoked hIS nght to have counsel present dunng 
custodIal mterrogatIOn, a valId WaIver of that nght cannot be establIshed 
by showmg only that he responded to further polIce-mitIated custodIal 
mterrogatIOn even If he has been adVIsed of hIs rIghts [He] IS not 
subject to further mterrogatIOn by the authontles untIl counsel has been 
made avaIlable to hIm, unless the accused hImself ImtIates further 
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commUnICatIOn, exchanges, or conversatIOns wIth the polIce 451 U S at 
484-485 

Indeed, the polIce could not approach hIm about any offense unless counsel was present 

McNeIl v WISCOnSIn, 501 US 171, 177 (1991) Any attempt by the polIce to surreptItIOusly 

approach Compton and secure a Waiver of hIS Fifth Amendment nghts would have been 

presumptIvely InvalId See Mmmd .. v MISSISSIPPI, 498 U S 146 (1990) 14 

These "prophylactic" rules, however, do not apply If Compton hImself InItIated contact 

wIth polIce For whIle MIranda and McNeIl expressly prohIbIt the polIce from "badgenng" a 

cnmmal suspect who has prevIOusly embraced the protectIOns of the FIfth Amendment, 

MIchIgan V Harvey, 494 US 344,350 (1990), nothIng prevents the suspect from Independently 

approachmg the polIce See MIranda v Anzona, 384 U S 436 (1966) To hold otherwIse would 

effectIvely declare that an mdIvIdual's mvocatIOn of FIfth Amendment nghts IS ~ se 

Irrevocable I'i Id MIranda dId not prohIbIt voluntary statements, It only proVIded that a suspect 

be warned of and voluntanly waIve hIS FIfth Amendment nghts before hIS custodIal statement 

could be conSIdered voluntary and admISSIble In court To show that Compton voluntanly 

Waived hIS FIfth Amendment nght after InvokIng It, the State must prove by the greater weIght 

of the eVIdence that Compton (1) InItIated further commUnICatIOn, exchanges or conversatIOns 

WIth the polIce and (2) voluntanly, knOWIngly and IntellIgently abandoned hIS nght to counsel 

Oregon v Bradshaw, 462 U S 1039 (1983) 

14 The Supreme Court recently retreated from thIS bnght lme rule In Maryland v Shatzer 559 U S __ (Op No 
08 680 U S Sup Ct Feb 24 2010) the Court held that a break. m MIranda custody e]"ceedmg 14 days removes the 
presumptIve mvahdlty of a subsequent waIver of a suspect s MIranda nghts Under Shatzer If a suspect mvoh.es hIS 
MIranda nghts when fust approached by polIce then the polIce may stIll re approach the suspect for questlOnmg 
prOVIded at least 14 days have elapsed SInce the suspect s release from the confines of custodIal mterrogatlOn 

15 Taken to Its logIcal ends such a result would mean for example that a defendant who had prevIOusly claImed hIS 
nght to counselor to remam SIlent could not later testIfy at hIS own tnal As has been observed In another context 
to adopt such an approach would Impnson a man ill hIS pnvIleges and call It the ConstItutIOn Adams v Umted 
States ex rei McCann 317 US 269 280 (1942) 
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The record easIly demonstrates that Compton, eXerCISIng hIS free wIll, reopened dIalogue 

wIth polIce about the Hanna murder In addItIOn, after he sought the audIence wIth polIce he 

knowIngly, and IntellIgently and voluntanly waIved hIS MIranda fIghts to counsel HIS decIsIOn 

to dIscard hIS nghts was the product of a free and delIberate choIce, made wIth full awareness of 

both the nature of the nghts and the consequences of abandomng them Moran v BurbIne, 475 

US 412 (1986) 

Because Compton on hIS own ImtIatIve voluntanly approached the polIce seekIng to gIve 

subsequent statements - and because he was thereafter specIfIcally advIsed of hIS MIranda nghts 

and voluntanly chose to Waive them - the FIfth Amendment was not offended 

To escape thIS concluSIOn, Compton contends that Mr SmIthdeal was IneffectIve for not 

expressly adVISIng polIce that he represented Compton for all purposes related to the murder 

InVestIgatIOn Had SmIthdeal done so, Compton alleges that the polIce would never have been 

allowed to take any subsequent statement from hIm 

Among the flaws embedded In thIS argument IS the stubborn fact that SmIthdeal was not 

retaIned or appoInted to represent Compton on the yet to be lodged murder charge It must be 

remembered that, at that POInt, SmIthdeal was representmg Compton on unrelated burglary 

charges Because SmIthdeal never formed an attorney-clIent relatIOnshIp wIth Compton to cover 

the murder charge, It IS unclear how Compton can allege hIS SIxth Amendment nght to the 

effectIve assIstance of counsel has been mfnnged The SIxth Amendment IS offense specIfIc 

and ItS nghts do not attach untIl a defendant IS formally charged 

Compton CItes SmIthdeal's letter to Shenff Goodwm, dated October 13,2000, to support 

hIS posItIOn that SmIthdeal could have asserted Compton s FIfth Amendment nghts before that 
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tlme, and therefore should have done so sooner Thls letter was c1eally Smlthdeal's best effort at 

protectmg Compton, despIte the fact that he dId not represent hIm on the murder charge, and 

despIte the fact that the law does not allow a thIrd party to mvoke FIfth Amendment nghts on 

behalf of another Close analYSIS reveals that any attempt by SmIthdeal to more formally mvoke 

Compton's FIfth Amendment nghts would have been superfluous As noted above, Compton 

unambIguously claImed hIS FIfth Amendment nght on July 12, 2000, which as a matter of law 

was a blanket assertion for any cnmmal matters See McNeil, 501 US at 177 ("Once a suspect 

mvokes the MIranda nght to counsel for mterrogatlon regardmg one offense, he may not be 

reapproached regardmg any offense unless counsel IS present ") (CItmg Anzona v Roberson, 486 

US 675 (1988) (emphasIs m ongmal)) There was nothmg SmIthdeal could have done to 

further estabhsh Compton's FIfth Amendment nghts, particularly when Compton had announced 

he was waIvmg them 16 

The State contends that Smithdeal could not antlcipatonly mvoke Compton's FIfth 

Amendment nghts for future polIce mterrogatlOns Compton counters that his October 2000 

statements would have been deemed madmlsslble as fruIt of the pOIsonous tree "had Smithdeal 

ensured that the polIce knew that the mvocatlOn was antIcIpatory" Reply Bnef at 2 

Both the State and Compton mISS the mark The Supreme Court has hmted - but never 

flatly held - that a suspect cannot antIcIpatonly mvoke hIS FIfth Amendment nghts McNeIl, 

501 US at 182 n 3 (dIcta) Other courts, however, have ruled that an accused - much less hIS 

counsel - cannot mvoke hIS FIfth Amendment nght unless he IS m the throes of custodIal 

16 GIven the abrogatIOn of the Edwards rule announced In Shatzer It IS unclear what dut} If an} an accused s 
lawyer now has to constantly reassert hiS clIent s Fifth Amendment nghts every 14 days Even If Shatzer applJed to 
Compton s 2000 conduct thiS court need not address thiS Issue because Compton on hiS own volItIOn reopened the 
dIalogue WIth law enforcement 
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mterrogatIOn or such mterrogatIOn IS Immment State v Hambly, 745 N W 2d 48 (WIS 2008) 

(collectmg cases), See Alston v Redman, 34 F 3d 1237 (3d Clr 1994), Umted States v 

LaGrone, 43 F 3d 332 (ih Cu 1994), Umted States v Gnmes, 142 F 3d 1342 (l1th CIr 1998) 

This court need not address the valIdity or scope of anticipatory mvocatIOn, for Compton IS 

correct that he effectively claimed his MIranda nghts on July, 12 2000 What Compton IS now 

clalmmg, however, IS that SmIthdeal was somehow mcompetent for not attemptmg to re-mvoke 

the very nghts Compton had voluntanly abandoned This SyllOgIStIC argument chases ItS own 

tail, and has no basIs m lOgIC or precedent 

As the credible eVIdence demonstrates, Compton spumed Snuthdeal's advIce to remam 

silent and mSIsted on talkmg to polIce And he dId not seek SmIthdeal's counsel (or the 

assistance of any lawyer) after that tIme, despIte bemg repeatedly gIVen Muanda warmngs that 

remmded hIm he had the absolute nght to counsel and to remam silent 

Statements that are freely and voluntanly gIven are of course admissible Muanda, 384 

US at 476 Furthermore, It IS well settled that the FIfth Amendment pnvIlege agamst self­

mcnmmatIOn IS personal and may not be mvoked by, or on behalf of, a thud person Moran v 

Burbme, 475 US 412 (1986), State v Hughes, 328 S C 146, 493 S E 2d 821 (1997), Umted 

States v Wise, 603 F 2d 1101 (4th CIr 1979) (recogmzmg that Fifth Amendment nghts are 

personal and cannot be vlcanously asserted) 

B AllegatIOn of Ineffective ASSistance of Counsel on Direct Appeal 

Compton further alleges that hIS Sixth Amendment nght to effectIve appellate counsel 

was vIOlated by appellate counsel's faIlure to raIse the Issue that Compton s FIfth Amendment 

nght to counsel had been vIOlated WhIle a defendant IS constltutIOnally entItled to effectIve 
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aSSIstance of appellate counsel, appellate counsel IS not requued to raIse every non frIvolous 

Issue presented by the record Evitts v Lucey, 469 US 387, 105 S Ct 830, 83 LEd 2d 821 

(1985), Thnft v State, 302 S C 535, 539, 397 S E 2d 523 (1990) Where the strategIC declSlon 

to exclude certam Issues on appeal IS based on reasonable professwnal Judgment, the fallure to 

appeal all tnal errors IS not meffectIve aSSIstance of counsel Gnffm v AIken, 775 F 2d 1226 

(4th Clf 1985) 

In Compton's case, Appellate counsel raised several Issues mcludmg ImmUnIty, the 

promIse of lenIency, Rule 410, SCRE, SIxth Amendment rIght to counsel, cross-exammatwn of a 

WItness Appellate counsel testified that the central theory of Compton's appeal was whether the 

agreement mcluded ImmUnIty 

Compton now claIms hIS appellate counsel was meffectIve for faIlmg to raIse the Issue 

that the State mfnnged on hIS Fifth Amendment nghts by deploymg Black as a government 

agent to Imtiate contact WIth Compton after he had mvoked hIS Muanda nghts at the July 12 

meetmg For support, Compton relIes on Umted States v Henry, 447 US 264 (1980), WhICh 

forbade the State from mterfenng WIth an accused's nght to counsel by use of a government 

agent posmg as a cellmate Henry, however, was premIsed on the SIXth Amendment Because 

Compton was not charged WIth the murder at the tIme Black was elicltmg mformatwn from hun 

about that crIme, the SIxth Amendment cannot ald Compton 

Nor can the FIfth Amendment proVIde comfort It was long ago settled that the 

government may plant an undercover polIceman m a suspect's cell for the express purpose of 

gathenng mcnmmatmg mformatwn WIthout runmng afoul of the suspect s FIfth Amendment 

nghts IllInOIS v Perkms, 496 U S 292 (1990) LIke Compton, Perkms was mcarcerated on 

unrelated charges at the tune he voluntanly spoke to the undercover agent and confessed to a 



murder Observmg that, "Muanda forbIds coercIOn, not mere strategIc deceptIOn by takmg 

advantage of a suspect's mIsplaced trust m one he supposes to be a fellow pnsoner," the Court 

further reasoned 

Muanda was not meant to protect suspects from boastmg about theu 
cnmmaI actIOns m front of persons whom they belIeve to be theIr cellmates 
[Perkms] had no reason to feel that [the] undercover agent had any legal 
authonty to force hIm to answer questIOns or that [the undercover agent] could 
affect [Perkms'] future treatment [Perkms] vIewed the cellmate/agent as an equal 
and showed no hmt of bemg mtlmidated by the atmosphere of the JaIl In 
recountmg the detaIls of the murder, [Perkms] was motIvated solely by the 
desIre to Impress hIS fellow Inmates He spoke at hIS own penl 

Perkms, 496 US at 298, see also Umted States v Stubbs, 944 F 2d 828 (11th CIT 1991) 

("MIranda and FIfth Amendment concerns are not ImplIcated when a defendant mIsplaces hIS 

trust m a cellmate who then relays the mformatIOn - whether voluntanly or by prearrangement -

to law enforcement officIals "), Alexander v ConnectIcut, 917 F 2d 747 (2d CIT 1990) 

Perkms relled on Hoffa v Umted States, 385 U S 293 (1966), whIch held the FIfth 

Amendment posed no ImpedIment to law enforcement placmg an undercover mformant near a 

suspect who was free on bond aWaItmg tnal The controllmg authonty of Perkms and Hoffa 

soundly refutes Compton's claIm that law enforcement's placement of Black vIOlated Compton's 

FIfth Amendment nghts 17 

Fmally, even assummg thIS Court fmds that appellate counsel was meffectIve for not 

raIsmg the FIfth Amendment Issue on appeal wIth regard to Black, Compton suffered no 

prejUdICe from thIS alleged defICIent performance Two other Inmates testIfIed agamst Compton 

17 PerkIn';; noted that the Henn rule - while unavailable to PerkInS who had not yet been charged for the murder­
stilI survived WithIn the context of the Sixth Amendment I e after the State has flied formal adversarv proceedIngs 
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at tnal Both mmates testIfied that Compton confessed to them hIS mvolvement m the vIctlm's 

murder There IS no eVIdence anywhere m the record, nor does Compton allege, that eIther of 

these two mmates was government agents elIcItmg mcnmmatmg mformatIOn from Compton m 

VIOlatIOn of hIS FIfth Amendment nghts As a result, Compton was not prejUdICed by the 

admIssIOn at tnal of statements he made to Black, gIven the testImony of the two other mmates, 

and any error m the admIssIOn would have been deemed harmless 

C AllegatIOns of IneffectIve ASSIstance of Counsel Durmg Tnal 

Compton claIms that Mr Grose should have requested an order from the tnal judge to 

prohIbIt the State from referencmg hIS pnor burglary conVIctIOns dunng hIS tnal on the Hanna 

burglary and murder Pomtmg to the record, Compton notes that the fact that he had pnor 

burglary conVIctIOns "was explIcItly stated no less than fourteen tImes, mcludmg multIple 

occaSIOns where the WItnesses explamed that [Compton] was the pnmary suspect because of the 

similantIes between the pnor burglanes and the mstant offense" 

At the PCR heanng, Mr Grose testIfIed that whIle he moved m lImme to lImIt reference 

to pnor burglary conVIctIOns, he dId not pursue the Issue because he realIzed that a mam plank. of 

hIS defense theory was that the plea agreement afforded Compton Immumty from prosecutIOn, 

and that statements made by Compton were mvoluntary due to polIce tnckery Therefore, Mr 

Grose reasoned that the Jury would mevitably learn of Compton s prevIOUS burglary conVIctIons 

WhIle concedmg that thIS may have been valId tnal strategy, Compton asserts that 

competent counsel would have sought a rulmg from the tnal court redactmg the exact nature of 

hIS pnor conVIctIOns, thereby mmimIzmg the prejUdICIal Impact Compton notes thIS approach 

of samtIzmg a defendant s admIsSIble record was specIfically encouraged by State V Elmore, 
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368 S C 230, 239 n 5, 628 S E 2d 271 (Ct App 2006) and Green v State, 338 S C 428, 527 

S E 2d 98 (2000) 

While there may be Instances where the Elmore approach can benefit a defendant, merely 

hmltmg references to a defendant s pnor record to unspecified felomes does not In all cases 

magically remove any undue prejUdiCe Indeed, by not diSclOSIng the exact nature of the pnor 

cnmes, the Jury's ImagmatIOn IS free to roam and the resultmg speculatIOn may enhance rather 

than blunt the prejUdiCe that concerned Elmore 

ThIS court IS not persuaded that the tnal Judge here would have granted a motIon to redact 

Compton's pnor burglary convictIOns To be sure, mherent prejUdiCe flows from usmg Similar 

pnor convictIOns for Impeachment It follows that the more SImIlar the pnor convictIOn IS to the 

cnme charged, the more prejUdICe ensues ThIS IS what State v CoIf, 337 S C 622, 525 S E 2d 

246 (2000) remmds US, ana why tnal courts are requued to conduct an on - the - record 

balancmg test encompassIng numerous factors Id 

Yet, SCRE 609 mandated that once Mr Compton took the stand hIS pnor burglary 

convIctIOns "shall be admitted If the court determInes that the probatIve value of admIttIng thIS 

eVIdence outweIghs ItS prejUdICial effect to the accused" ThIS court cannot say that, after 

applYIng thIS Rule and performIng the Colf calculus, Judge Saunders would have chosen to 

exclude or samtlze Compton s burglary record 

The record also supports the admISSIOn of pnor burglanes as proof of Identity See 

Gllllon, 373 SCat 609-610 (pnor burglanes commItted by defendant admiSSible to prove 

Identltv), State V Good, 308 S C 308, 417 S E 2d 640 (Ct App 1992) Moreover, they were 

allowable under the common scheme or plan' eAceptIOn of SCRE 404(b) It would have been 
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reasonable for a tnal Judge utllIzmg hIS dIscretIOn to conclude that there was a close degree of 

SImIlarIty between the Hanna cnmes and the pnor burglanes, and that, pursuant to SCRE 403, 

such eVIdence was not substantIally outweIghed by the danger of unfaIr prejUdICe State V 

Wallace, 384 S C 428, 683 S E 2d 275 (2009) (estabhshmg test fO! admISSIbIlIty of "common 

scheme or plan" bad act eVIdence) GIven the sIgmficant factual similanty between Compton S 

pnor burglanes and the Hanna burglary, It IS reasonably llkely that Compton's ObjectIOns to such 

eVIdence would have been overruled 18 ChIef Johnson testIfIed about the simIlantIes at tnal the 

prm .. Imity of the vIctIm's house to where the maJonty of the other burglanes occurred, when the 

burglarIes occurred, the fact that burglanes almost stopped whIle Compton was Incarcerated, 

how the door was pned open and wmdow broken, and the Items that were taken 19 

In any event, even assummg Grose was defICIent In faIlmg to object to the mtroductIOn of 

Compton's pnor burglary conVIctIons, the error dId not contnbute to the verdIct Among ItS 

proof, the State had Compton's own sworn confessIOn that placed hIm at the scene of the cnme, 

and hIS boastful remarks to Black and other fellow pnsoners concernmg hIS partICIpatIOn m the 

Hanna cnme WhIle there was no phYSIcal eVIdence, the record was replete WIth proof of 

Compton's gUllt 

18 
The court IS not persuaded however, by the State s alternate theory that the prior burglary record was 

mdependentl) admissible under the res gestae exception The Supreme Court has rejected thiS precise argument m 
another case mvolvmg the admiSSIOn of a defendant s prior burglaries State v GIllIan 373 S C 601 646 S E 2d 
872 (2007) 

19 Chief Johnson elaborated If you were a crow you would fly behmd the Hanna house and slIghtly to the right 
and that s where the majority of these burglaries occurred See Tr p 374 lInes 2 4 P 374 lme 6 p 375 lme 25 
Chief Johnson further explaIned Because of the proximity of Johnny Hanna s house due to the fact that OtiS had 
only been out of pil for a lIttle over a week They were m the same area Baslcall) our burglarIes had stopped not 
completely but baSically had stopped m that area the whole tIme he was m Jail and then the) started kInd of started 
back and we had two burglaries that same week that Johnn) was killed In that same area So yes sir that s why he 
was conSidered our number one suspect See Tr p 376 lInes 13 21 P 376 lIne 22 p 377 lIne 6 
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Furthermore, Judge Saunders provIded a lImItIng InstructIOn to the Jury that eVIdence of 

pnor convIctIOns went only to wItness credIbIlIty and "IS not eVIdence of gUIlt of any of the 

matters contamed m thIS IndIctment" T 1147 

Mr Grose testlfied that by the tIme he was appOInted to Compton's case, the plea 

agreement already eXIsted He stated that he had to decIde how to strategIcally handle the 

agreement, partlcularly given that the tnal court had deemed It admIssible He further stated that 

because Compton had gIven InCOnsIstent statements and had recanted others was because he was 

trymg to get the benefit of hIS plea agreement Mr Grose's strategy was to maIntam that hIS 

chent was not present at the scene, pomt out the holes and InCOnSIstencies In the State's case, and 

argue that any statement Compton gave statIng he mvolved In the murder was mduced by the 

State's Illusory promise m the plea agreement to reduce hIS sentence on the other burglanes 

Defense counsel clearly articulated a valId defense strategy, partIcularly m lIght of 

Compton's numerous voluntary, yet mconsistent statements, and gIven the fact that the plea 

agreement already eXIsted by the time defense counsel was appomted to Compton's case ThIS 

strategy was the product of reasonable and expenenced professIOnal Judgment, made after a 

thorough InveStlgatIOn Cf WIggInS v SmIth, 539 U S 510 (2003) 

Above all, Compton has faIled to show dny prejUdICe that may have resulted from 

defense counsel's alleged defiCIent representatIOn Any error In counsel's alleged faIlure to 

object to the mtroductIOn of Compton's pnor burglary convIctIOns was harmless, gIven other 

overwhelmIng eVidence of Compton's gUIlt See State v Keenon, 356 S C 457, 590 S E 2d 34 

(2003) Compton has presented no eVIdence that hIS counsel's representatIOn was so defiCIent 

that the outcome would have been dIfferent had he objected to admIssIOn of Compton's pnor bad 
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CONCLUSION 

For all of the above reasons, Compton has fa1led to prove h1S entitlement to post-

convIctlOn relIef and his applIcatlOn must therefore be demed 

IT IS THEREFORE ORDERED 

1 That the ApplIcatlOn for Post-ConvIctlOn RelIef must be demed 
and d1sm1ssed w1th preJudIce, and 

2 The ApplIcant 1S hereby remanded to the custody of the State 

AND IT IS SO ORDERED' 

February 2)' ,2010 
GreenVIlle, SC 
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CIrCUIt Judge 
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Paralegal to Tara Dawn Shurlmg 
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