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Petitioner Amisub of South Carolina, Inc., d/b/a Piedmont Medical Center, d/b/a Fort
Mill Medical Center ("Piedmont"), files this Return in Oppo.sition to Appellant's Supplemental
Brief and Amendment of Motion for Relief from Bond and Petition for Supersedeas
(“Amended Motion™). For the reasons set forth below, Appellant’s Amended Motion should be
denied.

A decade has passed since Piedmont first applied for a Certificate of Need ("CON") to
build a hospital in Fort Mill. For a decade the citizens of the Fort Mill area have waited for a
needed hospital. This process has involved two agency reviews, two lengthy trials before the
Administrative Law Court ("ALC"), and now an appeal to this Court. See Amisub of S.C.,
Inc. v. §.C. Dept. of Health and Environmental Control, Docket No. 11-ALJ-07-0575-CC, at
2-4 (S.C. Admin. L. Ct. Dec. 15, 2014), (“Amended Final Order”), attached as Exhibit A.
In its Amended Motion, Appellant The Charlotte Mecklenburg Hospital Authority, d/b/a
Carolinas Medical Center - Fort Mill ("CHS" or "Appellant") (1) seeks relief from the bond
required by S.C. Code § 44-7-220(B) on the ground that the statute is unconstitutional on its
face, and (2) seeks to stay Piedmont from proceeding with its hospital project.

I. OPPOSITION TO RELIEF FROM BOND

A. Section 44-7-220(B) is Constitutional Pursuant to this Court's decision in Grand
Strand.

Less than one month ago, this Court ruled on a CON appeal and specifically found that
Section 44-7-220(B) “is constitutional as written.” See Grand Strand Regional Center v. South
Carolina Dept. of Health and Environmental Control, App. Case No. 2014-000973, at *5

(S.C. Ct. App. March 19, 2015), attached as Exhibit B. In so holding, this Court addressed



the exact same constitutional challenges to Section 44-7-220(B) as advanced by Appellant in
the instant case - separation of powers, equal protection, and due process. Id., at 3-4.

Appellant goes to great lengths to distinguish the facts and arguments of the instant case
from those in Grand Strand. HoweQer, the alleged distinctions between the two cases are
simply irrelevant. This Court had the opportunity to strike down Section 44-7-220(B) in Grand
Strand but specifically chose otherwise. The outcome of a facial constitutional analysis is not
dependent upon the facts and circumstances of a particular case. A statute is either
constitutional or it is not, and this Court has already decided that question in regard to Section
44-7-220(B).

B. Section 44-7-220(B) is Constitutional Even in the Absence of the Grand Strand
Decision.

Even in the absence of the Grand Strand decision, the Appellant's constitutional
challenges to Section 44-7-220(B) fail.

A legislative enactment will be sustained against constitutional attack if there is

any reasonable hypothesis to support it . . . . [w]hen the issue is the

constitutionality of a statute, every presumption will be made in favor of its

validity and no statute will be declared unconstitutional unless its invalidity

appears so clearly as to leave no doubt that it conflicts with the constitution. A

legislative act will not be declared unconstitutional unless its repugnance to the
constitution is clear and beyond a reasonable doubt.

Sloan v S.C. Bd. of Phys. Therapy Examiners, 370 S.C. 452, 480-81, 636, S.E.2d 598,
613 (2006) (citations omitted).

Appellant fails to cite to a single case where a statutory appeal bond such as the one in
this case was invalidated. Nevertheless, Appellant argues that Section 44-7-220(b) violates the
separation of powers doctrine, equal protection, and due process. Each of these arguments is

addressed in turn.



1. Separation of Powers

“[A] usurpation of powers exists, for purposes of [the] constitutional separation
of powers doctrine, when there is a significant interference by one branch of
government with the operations of another branch.” 16A Am.Jur.2d
Constitutional Law § 246. This rule is not fixed and immutable, however, as
there are grey areas which are “tolerated in complex areas of government.”
Mclinnis, 278 S.C. at 313, 295 S.E.2d at 636 (1982). There consequently is
“some overlap of authority and some encroachment to a limited degree.” Id.;
see also 16A Am.Jur.2d Constitutional Law § 244. (“Separation of powers
does not require that the branches of government be hermetically sealed; the
doctrine of separation requires a cooperative accommodation among the three
branches of government; a rigid and inflexible classification of powers would
render government unworkable.”). At its core, the doctrine therefore “is
directed only to those powers which belong exclusively to a single branch of
government. 16A Am.Jur.2d Constitutional Law § 246.

State v. Langford, 400 S.C. 421, 434-35, 735 S.E.2d 471, 478 (2012.)

Appellant argues that Section 44-7-220(B) violates the separation of powers doctrine
because it conflicts with portions of Rule 203 and 241, SCACR. In support for this argument,
the Appellant relies on a 1982 South Carolina Supreme Court Iorder, which explained that the
General Assembly cannot invade the Supreme Court's power to promulgate rules of judicial
practice and procedure. See In re Circuit Court Rule 102, 1982‘LEXIS 483 (S.Ct. Aug. 31,
1982). However, unlike the present case, In re Circuit Court Rule 102 addressed a direct and
existing conflict. The statute at issue required an answer to be served within twenty days of
the complaint, while a circuit court rule provided for a thirty day answer period. Applying the
principle that the General Assembly cannot intrude upon the court's authority to promulgate
rules of procedure, the Supreme Court invalidated the conflicting statute. See id. at * 8.

This case presents no such conflict. Rules 203(b)(6),(d)(2), and (e)(2) govern the
procedure for CON appeals, but are silent on the issue of bonds. Rule 241 simply provides that

the Court may require a bond as a condition for the granting of supersedeas or lifting of the



automatic stay. Section 44-7-220(B) does not conflict with either Rule 203 or 241. In re
Circuit Court Rule 102 is therefore inapplicable.

None of the cases cited by Appellant involves a statutory éppeal bond such as Section
44-7-220(B). Rutherford v. Rutherford, 307 S.C. 199, 41A4 S.E.2d 157 (1992) did not even
involve a separation of powers issue, but, rather, a statute limiting the scope of review in
domestic cases that was “clearly in conflict” with the language of ArticlerV, Section 5 of the
South Carolina Constitution. Id., 307 S.C. at 203, 414 S.E.2d at 159-60. In‘Elk Horn Coal
Corp v. Cheyenne Res. Inc., 163 S.W.3d 408 (Ky.» 205), the court addressed the
constitutionality of a statutory penalty for second appeals in damages cases, not a statutory
appeal bond. Id, 163 S.W.3d at 410. Finally, the court in Consumers Gas Co. v. Illinois
Commerce Comm'n, 493 N.E.2d 1148, 1152 (Ill. Ct. App. 1986) held that certain statutory
procedures for an obtaining an appeal bond were unconstitutional, but only to thé extent they
conflicted with state supreme court rules. /d. As explained, Section 44-7-220(B) does not
conflict with any court rules, and, 'therefore, Consumers Gas Co. is inapplicable.

2. Equal Protection

To satisfy the equal protection clause, a classification not involving a fundamental right
or a suspect class must (1) bear a reasonabl¢ relation to the legislative purpose sought to be
achieved, (2) members of the class must be treated alike under similar circumstances, and (3)
the classification must rest on some rational basis. Sloan, 370 S.C. at 480, 636 S.E.2d at 613.
A court “must give great deference to a legislative body’s classification decisions because it
presumably debated and weighed the advantages and disadvantages of the legislation at issue.”
Sloan, 370 S.C. at 480-81, 636 S.E.2d at 613. Furthermore, “[tjhe classification does not

need to completely accomplish the legislative purpose with delicate precision in order to



survive a constitutional challenge.” Id. (quoting Foster v. S.C. Dept. of Highways Pub.
Transp., 306 S.C. 519, 526, 413 S.E.2d 31, 36 (1992)).

Appellant argues that Section 44-7-220(B) treats CON appellants differently from other
appellants by requiring CON appellants to post an appeal bond, with no rational basis for the
distinction. In Grand Strand, however, this Court found that “there is a rational basis for
[Section 44-7-220(B)’s] provision awarding a respondent the appeal bond if the ALC’s decision
is upheld, and this provision is related to a legitimate government interest.” Grand Strand at
4. The legitimate government interest behind Section 44-7-220(B) is tﬁe need “to reserve some
funds to compensate a respondent harmed by the delay of its approved project during the
pendency of the appeal.” Id.

Appellant relies heavily on Lindsey v. Normet, 405 U.S. 56 (1972) and O’Day v.
George Arakelian Farms, Inc. 536 F.2d 856 (9" Cir. 1976), neither of which addressed an
appeal bond like Section 44-7-220(B). Instéad, 'both Lindsey and O’Day invalidated statutes
with a “double bond” requirement, holding that no rational basis supported requirving a double
bond to effectuate an appeal.' Lindsey, 405 U.S. at 76-77, O’Day, 536 F.2d at 860.
Appellant also relies on Elk Horn, which involved a statutory penalty for a second appeal,
intended to deter frivolous appeals. 163 S.W.3d at 415. The Elk Horn court held the statute at
issue viblated equal protection because it had the effect of deterring both frivolous and
meritorious appeals and thus laéked a rational basis. Id., at 421-22.

Section 44-7-220(B) does not require a double bond nor impose a penalty, like the cases

relied upon by Appellant. Moreover, unlike the statutes at issue in Lindsey, O’Day, and Elk

"It is important to note that the Court in Lindsey specifically recognized the validity of a statutory appeal bond
requirement, stating that a “State may properly take steps to insure that an appellant post adequate security before
an appeal. . . .” Id. at 77-78.



Horn, Section 44-7-220(B)’s bond provision bears a reasonable relation to a legitimate
government purpose and its classifications rest on a rational basis. See Grand Strand at 4.
3. Due Process

Finally, Appellant argues that the bond requirement in Section 44-7-220(B) violates due
process because it burdens access to judicial review. “The fundamental requirements of due
process under the United States Constitution and the South Carolina Constitution include
notice, an opportunity to be heard in a meaningful way, and judicial review.” Grand Strand at
4 (quoting Harbit v. City of Charleston, 382 S.C. 383, 393, 675 S.E. 2d 776, 781 (Ct. App.
2009)). What this Court noted about the Appellant in Grand Strand applies equally to the
Appellant in the present appeal: “Appellant has successfully initiated its appeal of the ALC’s
decision, and this Court will soon give Appellant its judicial review.” Grand Strand at 4.
“We find there has been no impairment of Appellant’s right to judicial review under Article 1,
Section 22 of the South Carolina Constitution, nor has there been a violation of its right to
procedural due process.” Id. at 3-4.° |

To the extent Appellant contends that Section 44-7-220(B) violates substantive due
process, that issue was also decided in Grand Strand: “[W]le find Appellant has not
demonstrated an equal protection or substantive due process violation because there is a
rational basis for [Section 44-7-220(B)’s] provisions awarding a respondent the appeal bond if
the ALC’s decision is upheld, and this provision is related to a legitimate government

interest.” Grand Strand at 4. _

2 In support of its due process argument, Appellant cites Boddie v. Connecticut, 401 U.S. 371 (1971). In
Boddie, indigent appellants argued that a state statute requiring certain court fees and costs was unconstitutional as
applied to them, in that it restricted their access to the courts to bring a divorce action. 401 U.S. at 372. Boddie
is clearly distinguishable from the present case.



II. OPPOSITION TO SUPERSEDEAS

In its original motion, Appellant argued that a stay was appropriate pursuant to Section
44-7-220(B) and Rule 241(c), ALR. To the extent Appellant still asserts arguments based on
Section 44-7-220(B) and Rule 241(e), Piedmont will address them briefly.

In Grand Strand this Court emphasized that Section 44-7-220(B) contains no stay
requirement “and we decline to insert such a requirement in the statute.” Grand Strand at 3.
Rule 241(c)(2) provides that “[in] determining whether [a supersedeas] should issue. . . [the
court] should consider whether such an order is necessary to preserve jurisdiction of the appeal
or to prevent a contested issue from becoming moot.” In Grand Strand the Court found:

We find there is no danger the court will lose jurisdiction or the issues on appeal

will become moot if Grand Strand is allowed to proceed with its project. See

S.C. Ret. Sys. Inv. Comm’n v. Loftis, 402 S.C. 382, 384, 741 S.E.2d 757, 758

(2013) (A case is moot where a judgment rendered by the [c]ourt will have no

practical legal effect upon an existing controversy because an intervening event

renders any grant of effectual relief impossible for the [c]ourt.”). Grand Strand
acknowledges that if it were to proceed with construction of its facility, it would

have to cease all operations related to its project if this court reverses the ALC’s

decision approving its CON. Therefore, whether Grand Strand proceeds with

construction and operation of its facility will not moot the issues on appeal or

strip this court of jurisdiction.

Grand Strand at 2. Similarly, Piedmont acknowledges that it would be required to cease
operations on its Fort Mill hospital project should the ALC’s decision be reversed.

In its Amended Motion, CHS argues this Court should preliminarily enjoin Piedmont
from starting work on its Fort Mill hospital during the appeal, pursuant to S.C. Code §1-23-
380 and SCRCP 65. ':S';eétion 1-23-380(1) of the South Carolina Administrative Procedures Act

provides that “[p]roceedings for review are instituted by filing a petition . . . .” Section 1-23-

380(2) then adds: “The filing of the petition does not itself stay enforcement of the agency



decision. The agency may grant, or the reviewing court may order, a stay upon appropriate
terms, upon the filing of a petition under Rule 65 of the South Carolina Rules of -Civil
Procedure.”

.Piedmont is unaware of any case in which Rule 65 has been applied to a petition for
supersedeas, filed pursuant to SCACR 241(c), during the pendency of an appeal, following a
final evidentiary hearing. Moreover, CHS has not filed a petition under Rule 65. See Grqnd
Strand at 3, 5 (noting that Appellant CRCC had not filed a Rule 65 petition). Even if Rule 65
were to apply to a petition for supersedeas, one should not be granted to CHS. Issuance of a
preliminary injunction requires the movant to satisfy three criteria: irreparable harm, a
likelihood of success on the merits, and no adequate remedy at law. Poyntner Investments,
Inc. v. Century Builders of Piedmont, Inc. 387 S.C. 583, 586-87, 694 S.E.2d 15, 17 (2010).

1. Irreparable Harm

Appellant CHS contends that failure to impose a stay would cause it to lose market
shére and revenue. The ALC’s decision to award the CON to Piedmont was based on its
finding that, for years, Piedmont has lost market share to CHS due to CHS’s CPN physician
network referring patients exclusively to CHS hospitals.located outside of York County.
Order Denying Respondent’s Motion 1o Stay/Supersedeas Pending Appeal at 5 (attached as
Exhibit C). Permitting CHS to build a hospital in York County “would accelerate
[Piedmont’s] loss of market share, erode its payor mix, and would put at risk the quality of
medical care available to York County patients . . . .” Id. The ALC further noted that CHS’s

present position is inconsistent with the position it asserted at trial:



Additionally, the court finds it curious that the Respondent is now
asserting that it will lose market share to the Petitioner if it is permitted
to build its hospital in Northern York County. During the trial in this
matter, it was the Respondent’s position that its proposed Northern York
County hospital’s function would primarily be to relieve the high patient
volume at its other hospitals and accommodate existing patients that were
currently receiving care at those other CHS facilities outside of the
county. The Respondent’s position was that building its proposed
hospital in Northern York County would allow it to manage -its existing
York County patient base better.  Therefore, this court fails to
understand how permitting the Petitioner to build its hospital will have
any effect on the Respondent’s existing market share which is currently
being cared for at the Respondent’s other hospitals.

Ex. C at 5.

The ALC’s Amended Final Order found that the establishment of Piedmont’s Fort Mill
hospital “could” restore Piedmont’s market share in the Fort Mill area to what it had been in
2003-2004, before CHS began taking significant market share from Piedmont. Ex. A,
Findings of Fact 20-26, 79. It is unreasonable to believe, however, that the restoration of
Piedmont’s market share will occur overnight. Even after the new hospital is constructed, it
could take years for Piedmont to recapture the market share it lost to CHS from 2005-2012.
See id.

Even if CHS could demonstrate that Fort Mill Medical Center were likely to cause it
some immediate economic loss, such a loss would be insufficient to constitute irreparable
harm. “Generally, pure economic loss is not sufficient to satisfy the requirement of showing
an irreparable harm where an adequate an adequate remedy is available at law.” Professional
Wiring Installers, Inc. v. Sims, 2008 WL 9840409 (S.C. App. 2008) (UNPUBLISHED), citing
MailSource, LLC v. M.A. Bailey & Assocs. 356 S.C. 363, 370, 588 S.E.2d 635, 639 (Ct.

App. 2003). The exception to the general rule is that pure economic loss may constitute
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irreparable harm when it causes the “complete loss” of a business. Peek v. Spartanburg Reg.
Healthcare Syst., 367 S.C. 450-455, 626 S.E.2d 34, 37 (Ct. App. 2005) (“The complete loss
of a professional practice can be an irreparable harm”); Levine v. Spartanburg Reg. Servs.
Dist., 367 S.C. 458, 465, 626 S.E.2d 38, 42 (Ct. App. 2005) (“loss of . . . professional
practice and career . . . can be an irreparable harm.”); Dist. of .Columbia v. E. Trans-Waste of
Md., Inc., 758 A.2d 1, 15 (D.C. 2000) (“While economic loss does not, in and of itself,
constitute irreparable harm, such harm will be found if economic loss threatens the very
existence of [plaintiff’s] business.”); Campbell Inns, Inc. v. Banholzer, Turnure & Co., 148
Vt.1, 527 A.2d 1142, 1146 (1987) (“The potential loss of a business satisfies the irreparable
harm requirement . . . .”).

CHS is a public hospital system based in Charlotte that owns or manages 42 hospitals,
in addition to various other healthcare facilities and a large physician network. Ex. A,
Findings of Fact 4, 23. According to its own witness, in 2011 CHS had net assets of $3.5
billion. Trial Trans. at 1849:18-1850:4, attached as Exhibit D. It is undisputed that CHS was
doing well financially prior to 2005, when it began taking significant market share from
Piedmont. It is undisputed that CHS is doing well financially today. There is absolutely no
risk that a 100-bed hospital in Fort Mill could threaten CHS’s existence or, therefore, cause it
irreparable harm.

Any change in referral patterns generated by operation of Fort Mill Medical Center
would revert back if CHS were successful on appeal. Moreover, Piedmont has not yet begun
its project, which is scheduled to take 26 ménths to complete. Piedmont Updated CON

Application, Project Timeline (Revised 2010), attached as Exhibit E.> Therefore, even if

> The timeline optimistically assumed a start date of April 2013 and a completion date of July 2015.
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Piedmont were to begin its project today, “this court will likely decide the. merits of the appeal
before completion of [Piedmont’s] project and thus, well before area doctors begin to change
their referral patterns.” See Grand Strand at 3 (noting that the Grand Strand project was
expected to take 18 months.) If the Court imposes a stay and Piedmont prevails, months will
be added to the time necessary for the appeals process, depriving citizens in the service area
even longer of a new hospital.

2. Likelihood of Success on the Merits

CHS cites Williams v Jones, 92 S.C. 342, 348, 75 S.E. 705, 710 (1912) for the
proposition that CHS need only raise a “fair question” as to its likelihood of success. It further
cites Transcontinental Gas Pipe Line Corp v. Porter, 252 S.C. 478, 481, 167 S.E. 2d 313, 315
(1969) for the principle that simply a prima facie showing in the complaint of entitlement to
injunctive relief is all that is required to show a likelihood of success.

" Both Williams and Transcontinental involved preliminary injunctions issued by a trial
court before a trial was held. At such an early stage of litigation, before-any evidence has
been submitted or even before any discovery has been conducted, it would be inappropriate for
the court to consider the merits of the case. At that stage of litigation, the only way to

demonstrate a likelihood of success is by establishing a prima facie case in the complaint.

[INTENTIONALLY LEFT BLANK]

12



That, however, is not the situation in the present case. A fifteen-day trial has been
held, following years of litigation. The ALC has issued a Final Order and an Amended Final
Order. Appellant asks this Court to don blinders and ignore the findings and conclusions of
the ALC’s 53-page Amended Final Order, which meticulously Ian.alyzes the merits of CHS’s
case and finds it lacking. CHS offers no authority to support its argument that in a petition for
supersedeas in a post-trial appeal, the likelihood of success on the merits should be énalyzed by
whether the Appellant established a prima facie case in its initial pleading.’ See Ex. C at 6.

3. Adequate Remedy at Law

CHS clearly has an adequate remedy at law — the appeal it has just filed. If CHS wins
the appeal, Piedmont will have to cease development of its hospital project. The purpose of a
temporary injunction is to preserve the status quo. Peek, 367 S.C. at 456, 626 S.E.2d at 37.
If Piedmont ceases construction or operation of Fort Mill Medical Center, the status quo will

be preserved.

* The principal issue on which Appellant bases its hopes of success relates to an alleged violation of the

dormant commerce clause. The Amended Final Order addresses CHS’s dormant commerce clause argument in a
lengthy footnote. Ex. A at 2, n.2. The Court observes that the same State Health Plan, project review criteria,
and analysis would have been used in the Amended Final Order “regardless of whether competing applicants were
out-of-state or in-state providers.” Id. In fact, “the same plan, criterion and analysis have been applied in similar
cases in which CHS has been awarded a CON in South Carolina. The decision of the court has been the result of
an extended process commencing prior to 2006 when DHEC issued its first Decision. The court was permitied to
make its own findings of fact by a preponderance based on the evidence presented. Because the court chose to
accept or reject certain testimony and assign different weight and credibility to the evidence presented by the
parties in the de novo hearing does not mean that its decision violates the Dormant Commerce Clause or the
Commerce Clause. Similarly, merely because CHS disagrees with the court’s ruling, does not render its analysis
in violation of the Dormant Commerce Clause.” Id.

13



1. CONCLUSION

Less than one month ago this Court expressly held that Section 44-7-220(B) “is
constitutional as written.” Grand Strand at 5. To the extent SCRCP 65 applies to this appeal,
Appellant cannot show irreparable harm, likelihood of success, or an inadequate remedy at
law. For these reasons, the Amended Motion should be denied.
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Docket No. 11-ALJ-07-0575-CC

Amisub of South Carolina, Inc. d/b/a
Piedmont Medical Center d/b/a Fort Mill
Medical Center,- '
Petitioner, A : ‘
- AMENDED FINAL ORDER
V. ' :

b

South Carolina Department of Health and

Environmental Control and The Charlotte-
- Mecklenburg Hospital Authority d/b/a

Carolinas Medical Center-Fort Mill,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

APPEARANCES: Stuart M. Andrews, 'J'r.,AEsquire and Daniel J. Westbrook, ‘Esquire' for
. : . Petitioner Amisub of South Carolina, Inc., d/b/a Piedmont Medical Center,
- d/b/a Fort Mill Medical Center ‘

Douglas M. Muller, Esquire, Trudy H. Robertson, Esquire, and E.
. Brandon Gaskins, Esquire for Respondent The " Charlotte-Mecklenburg
Hospital Authority, d/b/a Carolinas Medical Center-Fort Mill,

Ashley C. Biggers, Esquire for Respondent South Carolina Department of
Health and Environmental Control

| STATEMENT OF THE CASE o
This matter is before the Administrative Law Court (ALC or court) pursuant to the

request for a contested case héaljing filed by-Am-isiib of South Carolina, Inc. d/b/a Piedmont
Medical Center (Piedmont). Piedmont is challenging the decision of the South Carolina
_ Department of Health and Envirorimental Control (DHEC or the Depariment) to grant a
. certificate of need (CON) to The Charlotte-Mecklenburg Hospital Authority, d/b/a Carolinas
Medical Center-Fort Mill Carolinas Heélthcare,System (CHS) to build a general acute care
hospital in York County, South Carolina. The hearing was held over the coursé of fifteen (15
days between April 8, 2013, and May 7, 2013. The cciun issued its Final Order and Decision in
~ the matter on March 31, 2013.- Upon a Motion for Reconsideration filed byCHS, the court

SH=ED

‘_ issued an Order vacating the March 31, 2013 Final Order and Decision. For thege
DEC 15 2014
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in this Amended Final Order, the court concludes that the CON application should be granted to
- Piedmont for the purpose of. building a one hﬁndrcd (100) bed'general acute care hospital in

York County, South Carolina."? _ ‘
o BACKGROUND

York County, South Carolina is among the fastest growing counties in the state. Jt. Ex.

1-B at 1004. One of the fastest growing and most affluent parts of York County is‘the area
surrounding the town of Fort Mill in Northern York County. Tr. 215:12-16; 1235:14-19. The
westem part of the county (Western York County) is more rural, less populous, and less affluent.
Tr. 1236:14 - 1238:12. o ; '

The 2004-2005 South Carolina Health Plan (State Health Plan or Plan) identified a need
for 64 additional acute care hospital beds in York County. Based on the need identified in the
Plan, DHEC received four applications for a Certificate of Need (CON) to build a hospital near
the town of Fort Mill. The four applicants were Piedmont, CHS, Presbyterian Healthcare System |
(Presbﬁerian), and Hospital Pértncrs of America, Inc. (HPA). In January 2005, Piedﬁlo'nﬂ
- applied to construct and operate a sixty-four (64) bed hospital. On March 11, 20‘05, CHS,
Présbytérian, and HPA each filed competing applications to construct and operate a 64 bed
.hbspital. On October 6, 2005, Piedmont withdrew its January 2005 application and submitted a

' In their Petition for Rehearing as to the original Final Order and Decision issued on March 31, 2014 and
subsequently vacated on May 2, 2014, CHS argued that the three (3) physicians that testified were not
“independent” as they were affiliated with Piedmont. The use of the word, “independent,” was utilized in the sense
that those physicians were not coniractually bound by any employment agreement to refer patients to any particular
facility. To avoid further misinterpretation, the word, “independent” has been removed. CHS also argues that the
court erred in allowing these physicians to testify 4t the contested case hearing on the basis that they testified beyond: -
the scope of their deposition testimony. The admission of testimony and the weight and credibility assigned to the
same is within the purview of the court, The court does not believe that there was any abuse of discretion in -
" allowing the admission such testimony. Hill v. S.C. Carolina Dept. of Health & Envtl. Control, 389 S.C. I; 698
S.E.2d 612 (2010). CHS also had a full and fair opportunity to cross-examine these witnesses at the contested case
hearing and did not request additional time to prepare for further examination durin g the course of the hearing,

In their Petition for Rehearing as to the original Order, CHS argues that the court’s opinion violates the Dormant
- Commerce Clause. Upon review of the applicable case law, the parties’ briefs and both the original and Amended
Orders, the court does not believe it violated the Dormant Commerce Clause in its analysis and application of the
State Health Plan or Project Réview Criterion inthe original or amended decisions. The same plan, criterion and
analysis would have been utilized regardless of whether competing applicants were out-of-state or in-state providers.
In fact, the same plan, criterion and analysis have been applied in similar cases in which CHS has been awarded a _
CON in South Carolina. The decision of the court has been the result of an extended process commencing prior to -
2006 when DHEC issued its first Decision, The court was permitted to make its own findings of fact by a
preponderance based on the evidence presented. Because the court chose to accept or reject certain testimony and
assign different weight and credibility to the evidence presented by the parties in the de novo hearing does not mean
that its decision violates the Dormant Commerce Clause of the Commerce Clause. Similarly, merely because CHS
disagrees with the court’s ruling, does not render its analysis in violation of the Dormant Commerce Clause,
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new application for a 100 bed hospital. The 100 bed hospital would include 64 general acute
care hospital beds for which the Plan showed a need as well as thirty-six (36) licensed general
acute care hospifal b>eds that were té bé transferred from the Pie&nont Medical Center in Rock
Hill fo a new facility in Fort ML Pledmont s proposed hospital would be called Fort Mill
Medical Center (FMMC). CHS’ proposed hospital would be called Carolinas Medlcal Center —
Fort Mill (CMC-FM).

By decmon letters dated May 30 2006, DHEC approved Piedmont’s apphcatlon to
construct a 100 bed general acute hosp1ta1 in York County and denied the apphcatlons of
Presbytenan, CHS, and HPA for 64 bed hospltals. In response to DHEC’s demsmn, CHS and
Presbyterian filed separate requests for conteéted case hearings at the ALC.> The cases were
a331gned to the Honorable Carolyn C. Matthews and consolidated into The Charlotte-
Mecklenburg Hospztal Authorzty d/b/a Carolmas HealthCare System and Presbyterian
Healthcare System d/b/a Presbyterian Hospztal—York LLC v. South Carolina Department of '

"Health and Environmental Control- and Amisub of South Carolma Inc. dib/a Pzedmont'
Healthcare System d/b/a Fort Mill Medical Center, Docket No. 06 ALJ-07-0713-CC.

The contested case hearing was held in September 2009 At the conclusion of the
presentation of evidence by Petitioners CHS and Presbytenan,«both parties moved for summary
judgment, arguing that DHEC erred in interpreting the Plan in such a manner as to allow only
Piedmont, as the existing facility in York County for which the Plan designated additional beds,

~ to be approved and to require the denial of all other applicant_é. Piedmont moved for partial
summary judgment on the issue of whether it was a “comi)‘eting applicant.” Oﬁ December 9,
2009, Judge Matthews issued an Order that uphelci DHEC’s finding that Piedmont was é
competing applicant for the CON at issue in this matter. waevef, Judge Matthews found that
DHEC erroneously interpreted the Plan to allow only existing providers—in this case, Piedmont
Medical Center—to obtain a CON. :Based on this ﬁnding,- Judge Matthews remanded the matter .

to DHEC with instructions:

l Review the Presbyterian, Carolmas [CHS], and FMMC [Pledmont] CON
- applications to determine “which of the applicants, if any, most fully complies
with the requirements, goals, and purposes of this article and the State Health
Plan, Project Review Criteria, and the regulations adopted by the department”
as requlred by S.C. Code Ann. § 44- 7-210(C)

3 HPA did not appeal DHEC"s 2006 decision and is not a party to the matter currently pending before this court.
_ 3 _



7. The Department’s decisions must be made based upon the fact that each of the:

parties is in equal compliance with 24A S.C. Code Reg. 61-15 § 802.1. The

. Department’s decisions must be accompanied by written findings as to each

~ applicant’s compliance with the relevant' Project Review Criteria and which
party best meets each project review criterion and the basis thereof.

Charlotte-Mecklenburg Hosp. Auth. v. S.C. Dep't of Health & Envtl. Control Docket No. 06-
ALJ-07-0713-CC (Dec. 9, 2009), pp. 27-28 (emphasis in ongmal). On appeal, the South
Carolina Supreme Court concluded that the Order of December 9, 2009, was interlocutory -
because a final determination as to the CON had not been made. Charlotte-Mecklenburg Hosp.
Auth. v, S.C. Dept of Health & Envtl. Control, 387 S.C. 265 692 S.E.2d 8%4 (2010).* The
parties, therefore, proceeded with the remand instructions. - B
- The parties consented to a deadline of October 4, 2010, for filing updated information
with DHEC.- All three parties subnﬁtted supplemental information to update their previous CON
applications. During the ensuing eleven months, each applicant submitted additional information
concerning its CON appiication to DHEC, either on its own initiative or in iesponse to numerous
requests by DHEC staff for additional iﬁfénnatidﬁ; The volume of material submitted by the
applicants to DHEC during this period was extensive DHEC held a.Proj ect Review Meeting on
June 29, 2011, which prov1ded the opportunity for each apphcant to make a presenta‘uon and
answer questions posed by DHEC staff, ' _ _
On September 9, 2011, DHEC 1ssued- three (3) decision letters, this time granting CHS’
application and denying the applications of Presbyterian and Piedmont. Each decision letter
'included three or four ﬂumbered paragraphs highiighting the basis for the decision contained
therein, and they also referenced the Project Review Criteria Analysis that was attached to all
three decisions. The ten-page Project Review Criteria Analysis, along with the Pro_]ect Review
Summary for each applicant, serves as the Summary of Staff Findings. '
After the DHEC Board denied the.request for a-final review conference, the decision
* letters of September 9; 2011 became the final decisions of DHEC. Pres‘byterian and Piedmont .
timely reqilested contested case review of these decision leﬁers . This court consolidated the
cases on January 31, 2012. Pursuant to its motion to w1thdraw this court dismissed Presbyterian "

~asa party by Order dated February 1,2013.

* For purposes of this Amended Order, the court will defer.to Judge Matthews’ finding that Piedmont’s application
qualified as a competing application and that all of the applicants were in equal compliance with S.C. Code Ann.
Regs. 61-15 § 802 1.
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STANDARD OF REVIEW

A This Court reviews contested case actions de novo. Marlboro Park Hosp. v. S.C. Dep ‘tof

Health & Envil. Control 358 S.C. 573, 579, 595 S.E.2d 851, 854 (Ct. App. 2004) Petitioner
bears the burden of proof by a preponderance of the evidence. Nat’l Health Corp. V. 'S.C. Dep’t.
of Health &Envtl Control, 298 S.C. 373, 379, 380 S.E.2d 841, 844 (Ct. App. 1989)

FINDINGS OF FACT
| Having carefully considered all testimony, exhibits, and arguments presented 'at_‘ the

hean'ﬁgof this matter_, and taking into account the credibility of the witnesses and the reliabil{ty
of the evidence, I make the following findings of fact by a preponderance of the-evidence: _

1. Piedmont is an existing two—hundred-eighty—eight'(288) bed acute care hospiial
located in Rock Hill, York County, South Carolina.5 Piedmont is ope_rated by Amisub of South
Carolina, Inc., which is a subsidiary of Tenet Healthcare Corporétion (Tenet). Tenet is a for-
profit, publicly traded corrip;cmy that is headquartered in Dallas, Texas and owns forty-nine (49)
hospitals in ten (10) states. Tr. 177:20-23; 193:5-16. ?i'edmont has a medical staff of
approximafely three hundred fifty (350) physicians and employs more than one thousand five
hundred (1,500) persons, including six hundred seventeen (617) nurses, one hundred forty-one
(141) of which live in Northern York County or Mecklenburg County, North Coﬁnty. Tr. 186:
: 3~12; 187: 9-16. In addition to standa:d cbrrimum'ty hospital services, Piedmont Medical Cente'r

provides specialized services not usually offered by a hospital its size, including open heart

surgery, neurosurgery, caid,iéc, pathe_tefization, vascular surgery, neonatal intensive care,

specialized women’s and pediatric services, and behaﬁioral health. Tr. 184:3, 185:10.

2. Piedmont Medical Center has won a number of qﬁality awards in recent years. In

- 2013 and 2010 it ‘was némed Distinguished Hospital of the Year in South Carolina for

~ cardiovascular disease and stroke services by DHEC and the American Heart Association

‘ (AHA). Tr.l 189:1-10.- In 2013 the AHA also awarded Piedmont Medical Center the Gold Plus
Achievement Award for treaﬁneﬂt of heart failure and stroke. Tr. 189:21 - 190:1. In 2011

Piedmont was one of four hospitals in the state cited by the Joint Commission of Accreditation of

Healthcare Organizations (Joint Commission) as a Top Performer on Key Quality Measures of

5 Piedmont Medical Center has 288 beds, which includes 268 acute care beds and 20 beds for psychiatric services.
This case focuses on the addition of 64 acute care beds. As a result, most of the discussion pertains to the 268 acute
care beds, rather than the psychiatric beds. :



heart attack, heart failure, pnéumonia, and surgical cate Tr. 190:3- 2t Piedmont also has a
number of cert1ﬁcat1ons and accredltatlons as well-as payor recognitions for quality of care. Tr.
191:19 - 193 4, _ _ o

3. Amisub pays loéal, state, and federal taxes. Tr. 952:20 — 953:2. Operating as a |
division of Amisub, Piedmont’s proposed FMMC is _ptoj ected to pay over $4,000,000 per year in- -
local pfoi)erty taxes, including taxes levied by York County schobi districts. Tr. 493:9-15,

A 4. CHS is a public hospital system created by North Carolina statute and
’ headquartered in Charlotte, North Carolina. Tr. 1682:1-10. CHS owns or manages forty-two
(42) hospitals, in addition to various healthcare facilities. Tr. 1778:16-20. CHS’ largest hospital
is Carolinas Medical Center (CMC-Main), locutcd in Charlotte, Nurth Carolina. CMC-Main has
more than eight hundred (800) beds and provides highly specialized tertiary and quaternary
services.  Tr. 200:14-20. The closest CHS hospitat to Piedmont Medical Center is CMC-
Pineville, located just across the state line in Pineville, North Carolina, an approximately tyuenty-
*- five (25) minute drive from Rock Hill. Tr. 198:20-21. From 2002t 2013, CHS spent more than
$300,000,000 expanding CMC-Pineville from ninety-seven (97) to two hundred six (206) beds.
Tr. '1188'2 23. During this period CHS also expanded CMC-Pineville’s services to include
specialized tertiary services s1m11ar to those provided at Pledmont Medical Center. Tr. 1191:23 -
1192:9. 4 A _

5. CHS has also been recognized for the quality of its clinical services. For
example, CHS’ 42 hospitals have been awarded a combined twenty-one. (21) Joint Commission
certifications. Like Piedmont, CHS has been party to a_contract with.its- home county, under
which Mecklenburg County reimbursed it over $16,000,000 annually to prowde certain charity
. care services. Tr. 492:4-12. In 2012, however, the contract was terminated. Jd. From January
2007 - July 21, 2012, CHS filed over nine thousand seven hundred (9,700) collection actions
against patients for not paying their bills. Piedmont Ex. 114 at 17. Aé a result, CHS obtained
nearly five ‘thousand (5,000) liens on patient homes. Id,; Tr. 1748:13-17.

6. DHEC i is a state agency charged with, among other things, 1mplementmg South
. Carolina’ s CON regulatory program, which includes licensing standards for the establishment of

acute care hospitals. S.C. Code Ann. § 44-7-140. By statute, DHEC is “the sole agency for
control and administration of the granting of [CONs] and licensure of health facilities.” Id. As
- part of its dutles DHEC i is requlred to pubhsh at least every other year, a South Carolina Health



Plan, outlining the need for medlcal facﬂmes and services in the State. The South Carolina
Health Plan mcludes an mventory of existing facilities and services, pr0Ject10ns of need for
addmonal facilities and services, standards for distribution of facilities and services, and general
statements regarding project review criteria for consideration of CON applications. S.C. Code
Ann. § 44-7-180(B). | f 4

7. The original CON applications in this casc were based on the need identified in

the 2004-2005 South Carolina Health Plan. In that Plan, DHEC proj ected the pcp,ulatiorx in York
County would grow from 172,090 in 2003 to 192,300 in 2010. The Plan also recognized that the
~ occupancy rate at Pié_qunt Medical Center, the only general acute care ho$pifal in York County,
had increased from sixty-five and two-tenths (65.2) percent in 2001 to seventy-five and one-tenth
(75.1) percent in 2003. Baced on historical occupancy rates at Piedmont Medical Center, and the
‘projected growth of the York County population, DHEC identified a need for three hundred
thirty-two (332) acute care beds in York Ccunty. The Plan; thefefore, identified a need for'an
additional 64 acute care hospital beds over and above Piedmont Medicl Ccntef’s existing two
hundred sixty-eight (268) acute care beds. | 4

8. The other relevant plan is the 2012- 2013 South Carohna Health Plan, which
became effectivé November 9, 2012, and is currently in effect. In that plan, DHEC revealed that
the occupancy rate at Piedmont Medical Center, the only ex1stmg acute care hosp1tal in York
County, decreased from 75.1 percent in 2003 to fifty-seven and one-tenth (57.1) percent in 2009.
Although the occupancy rate subsequently increased to fifty-eight (58) percent in 2010 and sixty-
‘two and one-tenth (62.1) percent in 2011, it still has not returned to its 2001 occupancy rate.
DHEC also projected that the popu]atlon of York County would increase from 229,600-in 2011
“t0 253,900 in 2018. ' .

9. CHS proposes.to construct a 64 bed hospital to be located in Fort Mill, South
Carolina, at a total project cost of $79,101,360. Joint-A-CHS-001.0143. CHS intends to serve
-patients that are already aligned with its system. The proposed CHS Fort Mill hospital is a
smaller acute care hospital that will serve a different acuity level of patients than Piedmont’s
larger, terﬁary hospital. Redirecting a sizeable portion of the CHS-aligned patients in Northern
York County to a new CHS hospitai in Fort Mill will caﬁse the new hospital to be well-utilized.

10.  Piedmont proposes to c.onstruct' a 100 bed hospital to be located in Fort Mill,
South Carolina, at a total ﬁroject cost of $119,808,964, without financing, or $146,522,042,



-

which includes financing costs during construction. Joint-B-PMC-001.0010. Piedmont’s
. proposal envisions transferring 36 beds from Piedmont Medical Center, its existing hospital in
Rock Hill, to its new hospital in Fort Mill, and adding those to 64 beds for which a need is
recognized in the 2004-2005 South Carolina Health Plan for York County. Currently, l’iedmont ,
Medical Center-in Rock Hill has a -daily‘cen'sus of one hundre(l eighty (180) beds, meaning that
onl any given day the facility has one hundred (100) or more empty beds. Of the 36 beds it
proposes to transfer ﬁom Piedmont Medical Center to its Fort Mill facility, nineteen (19) were .
not boing staffed ol used for paﬁent care. By transferring the beds, Piedmont intends to redeploy -
'resourcos from Rock Hill to the Fort Mill area where there is a greater need for'them. ‘
11, Atthe time of the review of the CON applications on remand, Beverly Brandt was
the DHEC Chief of Bureau of Health Facilities and Services Development. Ms. Brandt, who
was not involved in the original review in 2006, relied on the ranking of the PrOJect Review
Criteria that was established by DHEC during its original 2006 review, (Tr. 873:6 —20; 1376:20
—1377:10). In'a letter from Mary Fechtel dated March 27,2006, DHEC established the relative
importance of the project review criteria, listing the most important criteria ﬁrst as follows

Rank 1 Comphance with the State Plan (1)
Rank 2 Community Need Documentation (2a-2¢)
: Distribution (Access1b1hty) (3a-3g)
' Distribution (22) ,
Rank 3 - Projected Revenues (6a, 6b)
- Projected Expenses (7)
Net Income (9)
Financial Feasibility (15)
Cost Containment (16a-16c¢) -
o ‘ Efficiency (17)
" Rank4 . Record of the Applicant (13a, l3b 13d)
 Acceptability (4a-4c)
- Adverse Effects on Other Facilities (23a, 23b)

Resp. Ex. 2C, 000697; Resp. Ex. 4B, 000592. These criteria aré grouped in tlle DHEC
- regulation in the géneral categories of Need for the Proposed Project, Economic Consideration,
and Health System Resources. § 801(1). Thus, DHEC’s ranking established -that these
cafegories would be the focus of its review of the CON applications for building‘a hospital in -
l*“ort Mill. | DHEC also established that all other relevant criteria would be given equal
importance. Tlle remaining criteria are grouped in the DHEC regulation in the general categories

of Site Suitability and Special Consideration. § 801(1).



The York County Contract :
12. ~ Since 1980 Piedmont has been party to a contract with York County (the York

County Contract) that does not expire until 2045, Tr. 193:24 — 194:13. ‘The contract has been
amended numerous times over the years, and the parties are currently negotiating the tenth
addendum to tlre contract. Tr. 957: 19 —24. In the Ninth Addendum, the parties ‘exoressed their -
intent that the terms and conditions of the confract, including the various 'amendrnents, wonld
apply to FMMC. Tr. 957:13 — 18. The York County Contract restricts how mnch Piedmont can "
charge for services, requires quarterly and annual public financial reports to the county, and
further requires Piedmont to make certain annual capital investments in-facilities or equipment.
The contract also requires Piedmont to provide various non-hospital based services, including
county-wide ambulance services at no charge to the County and an urgent care center in Western
YorkCounty Tr. 945: 5—10; 195:9 = 196:5. '

13.  Piedmont prov1des some of these services at a loss. For example, it operates the
county-\}'vide ambularice service ata loss of approximately $4,000,000 - $4,500;000 per year, and
, the service transports a significant number of patients to hospitals ‘other than Piedmont located -

out31de of AY:ork County. Tr. 944: 4 — 7. In addition, Piedmont agreed under the Ninth
Addendum to the contract to provide full-time (24/7) physician coverage at its urgent care center
in Western York County. Tr. 954:16 — 955:13. Because of the limited demand for urgent care
services in Western York County, Piedmont lost $800,000 a year for each of the five (5) years it
staffed the center at f[h'e_level requested by York County. Tr. 956:5 — 11. Under the Sixth
Addendum, Piedmont undertook to pay an indigent care 'tax.‘to the state of approximately
$450,000 per ye:ar that would otherwise be assumed by York County. Tr.950: 11 -15. |

14.  David S. Levitt, the healthcare planning consultant who drafted Piedmont's
application and has provided CON services in over four hunder ﬁﬁy (456) ma.tters.throughout
South Carolina and the northeast and southeast, testified that he is aware of no orher hospital that
has assumed comparable contractual responsibilities to the counties in which they are located.
Tr. 491:23 — 492:3. -Pied_mont,’s commitment to the York Countj community, as expressed
through.»thjs long-standing contract, is impressive. The citizens of York County derive .
. innumerable benefits as a result of the transparency and enforceable obligations of the contract.
While Piedmont could have withdrawn from the contract at points during the past three decades,

Piedmont has continued to maintain its commitment to reasonable pricing, capital reinvestment,



ambulance services that operate at a substantial less fo Piedmont, and comprehensive annual
reports on the oﬁeratibn of the hospital and its performance under the contract.
15.  Piedmont's-interest in establishing a hospital to serQe the Northern York County
and Fort Mill area began several years before it filed its initial CON application in November
'2004. Tr. 960:1-6; 449:1-4. In 1999, Piedmont recognized Northern York Coimty as-one of fhe |
fastest growing areas of the‘state and developed plal‘lsAto_ establish a medical presence in the area.
Tr. 961:5-12.. Charles F. Miller, Piedmont's chief executive officer from 1998-2013, testified
that Piedfnont hoped to meet the groﬁng demand for healthca£e' services and to reduce the
outmigration of York County residents to out of county hospltals by estabhshmg a hospltal in the -
- Fort Mill area. Tr. 961:15 —962:1.

16.  During this period of fime, Piedmonfwas notified by a local developer, Clear
Springs Development Company (Clear Springs), of its interest in the estebiishment of a series of
planned com£nunities in the Fort Mill area that would incorporate a broad range of healthcare
services and facﬂmes Tr. 960:10-24; 963:2-16. Clear Sprmgs became the development vehicle
used by the Close family to convert its Fort Mill area holdmgs into various planned communities.
Tr. 962:19-23. In April 1999, Clear Springs issued a request for proposals RFP) to Piedmont,
CHS, and Presbyterian seeking proposals fof the development of healthcare services in Baxter
Village. Piedmont and Presbyterian submitted proposals; CHS did not. Tr.436:12 —437:17. In
October 1999, Piedmont was selected by Clear Springs to develop the healthcare services that
would be located on the Baxter Medical Campus in Fo_rf Mill. Id These services included - ;
physician practices, urgent care services, an imaging center, and ultiméfgely a hospital.’. Tr
436:5-8, o |

17. By letter dated October 5, 2000, Mr Miller requested, and subsequently received,
Tenet's approval to enter into an agreernent with Clear Spnngs to develop the proposed Baxter
Village healthcare services. Tr. 965 :3 — see Piedmont Ex. 25. In that letter, Mr. Miller stated:
"A mejor'portion of Piedmont Healthcare Systein's strategie plan for the last decade has been
centered on-initiatives to reduce outrnigratioﬁ from York County to Charlotte-based facilities."

Tr. 965:24 — 966:3. | =

® The parties acknowledged that the establishment of the hospital and other healthcare facilities would be subject to
CON review. Tr.969:1-9. Clear Springs and Piedmont also agreed to change the location of the proposed hospital
site from Baxter Village to a site adjacent to Clear Springs' Kingsley North project that included plans for 1200
- residences, one million square feet of commerc1al office space and a three hundred (300) room hotel. Tr. 970: 9 -

971:18.
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18.  The Fort Mill satellite hospital has been the centerpiece of Piedmont's long-term
plan to serve York County. The hospital would create a presence in Northern York Couﬁty and
would provide local .sérvices' toA a growing populétion that has historically travelled outside of
- York County, mostly to the Charlotte area, for a wide range of needs, including employment,

shopping, entertainment, and healthcare. 'Tr. 966:13 — 967:2. By reducing 6utmigraﬁon of
patients from the Northern York Counfy and Fort Mill area, thé satellite hospital would also
_strengthen Piedmont's services to residents throughout York County by increaéihg the number of
patients treated at Piedmont's Rock Hill facility. Tr. 439:15-18. | |
19.  The agreement between Piedmont and Clear Springs to develop the Baxter

Vlllage Medical Campus provided for a ten (10) year period to establish a hospital. Tr 968: 17—
19. When the 2004-2005 State Health Plan was published showing a need for 64 beds, and after
taking into consideration the time necessary to bfocess the. CON application and to désign,
develop, and construct the hospital, Mr. Miller believed that the FMMC would open on schedule
in 2010. Tr. 968:2-5; 17-25. ' T
Utilization : : A
20.  From 1997 to 72005-, the utilization of Piedmont by York County residents A
increased forty (40) perceht, from approximately ten thousand (10,000) to fourteen thousand
(14,000) inpatient discharges. Tr. 433: 10 = 15, During that period, Piedmont's market share of
York County patients who received inpatient hospital services was generally flat, registering a
high of sixty-seven (67) percent in 2002 to a low of sixty-four (64) percent in 2005. Tr. 434: 4 -
12. The utilization increase Piedmont experienced in the period occurred proportionately during
 this period with other hospitals serving Yotk County residents. Tr. 434:13 —17.

21, Several 'signiﬁcant developments occurred between the time of the filing of the
Fort Mill area CON appl'ications in 2005 and the filing of thé updated applications in 2010
following the remand of this case. Tr. 450:13 — 17. The ﬁrst was the decrease in utilization of
‘Piedmont by York County residents. During this period, Piedmont's utilization dropped from
approximately fourteen thousand (14,000) to eleven thousand (11,000) discharges. Tr. 451:15—
21; Piedmont Ex. 136. This deciine in patient volume nearly erased the growth in utilization
Piedmont experienced from 1997 to 2005. Piedmont's market share of York County _inpatient
hospital services dropped from 64 percent in 2005 to fifty-five (55) percent in 2011. Tr. 453:20

il



—25. This decline in patient volume occurred during a period when York County's population
grew twenty-two (22) percent. - Tr. 205:11 - 22. '

22. - The utilization data during this period reflect a d1rect correlation between
Piedmont's York County patient loss and CHS’ gain. From 2005 to 2010, Piedmont lost
approximately two thousand two hundred (2,200) York County patient discharges. During the
same period, Carolinas Medical Center and Mercy-Pineville increased York County discharges
by a eombined one thousand eight hundred (1,800) patients. Tr.454:11 —18. Thus, over eighty
(80) percent of Piedmont's loss in York County patient volume from 2005 to 2010 was absorbed
by CHS facilities. Tr. 455:2-9. |

23.  CHS owns a large network of employed physicians known as the Carolinas
Physician Network (CPN). In February 2005 prior to the filing of CHS’ CON apphcatlon in this
case, CPN employed twenty-ﬁve (25) physwlans with offices in York County. Tr. 456:2 — 5.

' Wlthm one month following CHS’ submission of its apphcatlon in April of 2005, CPN added
twelve (12) physicians to its network; bringing'its total of employed physicians in York County’

- to thirty-seven (37). Tr. 456:5 - 7. By 2012 the number of York County doctors working for
’CPN .had grown to sixty-six (66), and at the time of the final hearing, the total number of CPN
physicians.employed in York County was between seventy and mnety (70 — 90). Tr. 214: 10 -
11; 17511 - 4.

24. . CPN physicians enter a uniform employment Aagreerrient that establishes the
following requirements conceﬁling\patient referral practices: | ’

Referrals to CMHA Facilitiess,. ~ As a condition to the receipt of
consideration provided for in this Agreement, Physician agrees to refer all
patients in need of hospitalization, diagnosis or treatment on an outpatient
or an inpatient basis to a facility owned, operated or managed, directly or

- indirectly, by CMHA and/or to a practitioner who is a member of the .
medical staff of any such facility (or any such practitioner’s group
practice) unless: (a) the patient expresses a preference for a different
facility or practitioner; (b) the patient’s insurer determines the facility or
practitioner; or (c) the referral is not in the patient’s best medical interests
according to Physician’s judgment. The above requirement shall not
apply with respect to any ambulatory surgery center owned in part, .
directly or 1nd1rectly, by CMHA and in part by practltloners or group
practlces

_ Piedmont ex. 25 at 1. In the absence of the above listed express exceptions, CPN physicians .

must refer their patients to CHS facilities or to physicians on the medical staffs of such facilities
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who agree to admit the patients to suéh facilities. Tr. 457:6 — 11. During the period from 2009
to 2012, CPN referrals to CHS facilities and services increased more than four (4) times, from
. one thousand two hundred (1,200) referralé in 2009 to more than five thousand (5,000) in 2012.
Tr. 46213 - 5. Four CPN primary care offices in Yo_rk County accounted for more than eigﬁfy
(80) percent of the CHS referrals between 2009 and 2012 Tr. 463:7 - 15. One CPN ca;diology
practice in York County doubled its referrals to.CHS hospitals from 1,200 cases in 2009 to two
thousand four hundred (2,400) cases in 2012-. Tr. 462:18 - 25. _ _
25.  After CHS filed its CON applications in April 2005, changes in their physician
“network strategies becamé evident.” CHS, which had owned physician practices in York County
for an_exteﬁded period, quickly expanded its employed physician network and began the process
of changing physician referral patterns. Tr. 981:11 — 982:23. Many physicians resigned their

staff privileges at Piedmont including several who had held leadership positions Tr. 986:4 — -~

982:21; Piedmont Ex. 26. By 2011, nearly all CPN physicians had resigned from Pledmont' '
medical staff. Tr. 285: 16-20; see Pledmont Ex. 27 ' .

26.  Piedmont utilization records demonstrate -a direct correlation between these
changes in CPN physician referral patterns and the reduction of sérvicés at Piedmont betWeen
2005 and 2011. Piedmont's overall market share of inpatient acute hospital services for York
County residents dropped eleven (i 1) percenfage points from sixty-thfee (63) percent m 2005 to
fifty-two (52) percent in 2011. In contrast, the market share for CHS facilities grew by tWeiv_e
- (12) percentage p‘oints,-increasing from twenty (20) to thirty-two (32) percent. Tr. 486:10 - 18.

Piedmont's market share of complex cases. for more severely ill York County patients shows
even greater éhanges., From 2005 to 2011, Piedmont's .share fell from fifty (50) percent to thirty-

six (36) percent. During that same period; CHS market share grew from approximately fhirty
-(30) percent to forty-two (42) percent, reflecting the increasing number of CPN practice referrals
discussed above. Tr. 487:7 - 22. As a result, by'2011 more residents_ of Yoik County than
. stayed to receive complex éervices. Tr. 487: 22_ ~24.

Impact of Proposed Projects ‘
27.  Piedmont projects a ﬁfty elght (5 8) percent occupancy rate for FMMC by its third
year of operations. . Tr. 1229-.20-23. The projected occupancy rates of FMMC are consistent

7 Presbyterian also altered its physician network strategies, however; because it has w1thdrawn asa party from this
matter, this order makes no findings in that regard.
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| with similar facilities in the service area and the state. The only hospital in the service area is
Piedmont Medical Center, whose occupancy rates for 2009 to 2011 were ﬁfty -seven (57), fifty-

eight (58), and 31xty-two (62) percent respectlvely Accordmg to the 2012-2013 State Health
| Plan, the average occupancy rate for South Carolina hospitals from 2009 to 2011 was l¢ss than
58 percent, as was the average rate for hospitals in Region II, the region that includes York
County. In addition to transferring some of Piedmont’s existing patients to the new lfacility,
Piedmont seeks to halt outrmgratlon by expandmg its emergency department recruiting
physrclans and building FMMC. Tr. 215:4 — 23,

28.  CHS contends it will fill CMC- FM's beds by shifting York County patlents it
already serves at its exrstlng facilities outsrde York County to its new facrhty By shifting
patients from its North Carolina hospitals to CMC-FM, CHS asserts it will take no additional
patient vol(ume‘ or market share from Piedmont and have no other impact on Piedmont. Jt. Ex. 1-
A at 20 (S-CHS-474); at 1232 (S-CHS0995); Tr. 1763:25 — 1764:7. Del Murphy, CHS’
executive who drafted the CMC-FM application, testiﬁed that CHS’ goal is not to increase its
York County market share but merely to maintain 1ts current market share. Tr 1764:13 - 22.-
In his trial tesﬂmony, Mr. Murphy attempted to make the dlstmctron between a shift of market ‘
share and a shift of patients. Tr. 1759:11 - 1760:20. However, in his deposition, which wa_s read
into the record, Mr. Murphy blurred this distinction

Q: Is it Carolina's position that they will not take any more patients
from Piedmont than they are currently takmg? And your answer
was what?

A. Correct.

Tr. 1761:7-.11. Additionally, CHS’ expert‘ Dawn Carter, conceded that the assumption that
CMC-FM would take no additional patients from Piedmont was "the ba51s of the pI‘OjeCtlon in
the [CHS] application." Tr. 2492:3-10.

29.  The court finds CHS’ assumption that it would take no patients or market share
from Piedmont by operation of CMC-FM unreliable. Even if CHS had 1o desire to serve new
patients, which seems unplausrble it would not have the ability to control patient admissions into '
its proposed Fort Mill hospital. In addition to patients being admitted by its CHS-employed
physicians, CMC-FM would also admit patients through its emergency department, as well as
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through non-CHS physicians who would join hospital’s medical staff and other independent
phys’iciéns who would become exclusively affiliated with CHS. Tr. 521:7 - 23. '

~"30.  In 2012, the percent of emergency department admissions in CHS Charlotte area
_' hospitals ranged from forty;five (45) percent at CMC-Mercy to approximately eighty (80)
percent at CMC-Lincoln. Tr. 523:2 — 8. Roughly fifty (50) percent of the patiénts at CHS’
hospital in Pineville, North Caro]ina (CMC-Pineville) were admitted through the emergency
department. Tr. 523:8.. These data demonstrate that, like other hospiféls‘, CHS has no control
over who prcsenfé at the emergency departments of its hospitals. Undoubtedly, some.patients_
who will present at CMC-FM will be individuals who have historically used Piedmont. As CHS
expert Dawn Carter acknowledged ”Usually a majority of inpatient admissions come through
the emergency department.” Tr. 2493:8 — 10. The proximity of CMC-FM’s emergency
department to Rock Hill would certainly attract Fort Mill patients who would otherwise go to |
" Piedmont’s existing facility and be admitted there. | B

"~ 31.  Another way that Piedmont patients would shift to CMC-FM would be if non-
allgned physicians who practlce at Pxedmont become aligned with CHS by employment or
‘otherwise. Each of the three (3) physicians who are not contractually bound to any particular |
health care facility called as witnesses by Piedmont testified that they would obtain privileges at
CMC-FM if it were .approved.A Although these physicians testified that they have had privileges
at Piedmont for years and supported the approval of its applicatioh, they believed that patients
they had served at Piedmont would want to be served at any new hospital that would be built in
the Fort Mill area, irrespectivé of who established it. Tr. 148:13 — 149:8 (Adlakha); 296:4 — 15
(Taylor); 767:4 - 768:8 (Singhi). In order to maintain their relationship with those patients, the
physicians expect to obtain privileges at the new facility so they can continue to serve the
patients they have treated at Piedmont, éven if the shift of patiénté to CMC-FM would have an
adverse affect on Piedmont. Id. The testimony of these three practitioners was consistent with
the reports received from Piedmont medical staff members by Piedmont experts‘David S. Levitt

and Daniel J, Sullivan. Tr. 524:11 —-17.

32.  The potential risk that Piedmont patients would shift to CMC-FM if _nb’n- o

contractually bound physiciané who practice at Piedmont become aligned with CHS by_
employment or otherwise is more than merely speculative. One physician who testified at the

hearing, Dr. Taylor, stated that his group, the oldest OB/GYN practice in York County,
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" discussed the prospects of employment with CHS, Piedmont, and other healthcare systems.~ Dr.
. Taylor continued by testifying that if his group, which pi‘ovides over ninety-five (95) percent of
Piedmont’s OB/GYN services became employed with CHS, all of the group’s patients; which are

currently being nfoated at Piedmont, would be shifted to CMC-FM and other CHS facilities. Tr.

299:18 — 21, - Similarly, another physician, Dr. Singhi, stated that his cardiology pracﬁce

- Carolina Ca.rd1ology, has considered -employment by both CHS and Piedmont. Tr. 773:19 —°
© 774:21. Carolina Cardiology furmshes between eighty (80) and ninety (90) percent of the

_ cardiology services at Piedmont. Dr. Singhi recognized the challenges that would ex;st if CMC-
-FM was approved that would}not permit his practice to maintain its present status (e. g,beiﬁg able
to refer and admit patients to any facility to his choosing at whioh he has privileges). Tr. 773:19
- 7747 ¥ the Carolina- Cardiology physicians become employéd by CHS, Dr. Singhi
acknowledged that CHS would iexpect his group to compiy with the CPN physician network
referral policy and transfer patients from Piedmont to CHS facilities. Tr. 778:11 - 25.
33. To the extent that CHS can control the facilities to which its affiliated physicians’

patients are teated, the court finds that there is little incentive for CHS to simply shift existing

_ patients to CMC-FM. .CHS spent $300,000,000 recently doubling CMC-Pineville’s bod size and
adding many specialty services that duplicate Piedmont’s. In its 2007. CON application in North
Carolina, parf of CMC-Pineville’s juétiﬁcation for- expanding was that it projected that‘over
twenty (20) percent of its admissions would come from York County. Tr..1189:1 — 20. From
that, it is impossible not to recognize that CHS has every_incehtive to recoup its multi-million
dollar capital investnient by maxiinizing utilization at CMC-PmeVille; and not shifting those
pofients to CMC-FM. | A

| 34. It would also be untenable for CHS to seek little or no incren'lental- increase in
utilization of its facﬂltles in return for its more than $75,000,000 pl‘O_]eCth investment in CMC-
FM. Merely serving the same patients that CHS already attends does not reflect sound business
or healthcare planning principles. Tr. 518:5—12. This court.cannot conclude that CHS, a highly
éuccessful business, would establish a new multi-million dollar facility in a new market without
intending to serve any new patients, many of whom wotuld 1nev1tably be existing- Piedmont

patients. To conclude otherwise would be capncmus

35.  CHS identified its incentive for establishing CMC-FM as not economic; but rather

the need for additional capacity to relieve the utilization demands on the CHS Charloite ar_ed
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facilities. Tr. 2695:7 — 2696:25. Ms. Carter testified that CMC-FM would enable CHS to
"decompress" utilization at CHS facilities, particularly CMC-Main. Tr. 2413:2 -12. Mr. Levitt,
however, countered that the effect of any relief provided to CHS’ Charlotte area facilities by the
redirection of Y_ork County patients to CMC-FM would be insigniﬁcant. Tr. 2696:11 - 25.
Considering the effect on CMC-Main alone, the shift of York County patients from that facility B
to CMC-FM would affect only two and two-tenths (2.2) percent of the patient demand at CMC-
Main. Id.

36.  The evidence presented suggests that superior alternatives are availeble to CHS to
decompress utilization at some of its facilities such asACMC-Main. Tr. 2697:12 - 19. Six (65 of
the CHS Charlotte area hospitals consistently have had capacity to relieve CHS of its capacity
- constraints at CMC-Main. Tr. 2697:12-14. In 2009, CMC-Mercy was only forty-six (46)
percent occupied. Tr..2697:15-16. That same year, CMC- Umvers1ty, which is located in
Charlotte -very close to CMC-Main, was operating at forty-seven 47 percent capacity. Tr.
2698:3-7. Similarly, in 2011, the combined occupancy for CMC- -Mercy and CMC—Pmev1lle was
- 65 percent. Tr. 2697:16-17. The 2011 occupancy of CMC-University was 43 percent Tr.
2698:6-7. Because CMC-Main draws from a large area, patients rece1v1ng care there from the
commumtles served by CMC-Union, CMC-Kings Mountain, and CMC-Cleveland Reglonal8
could be redirected to those facilities in the same way CHS is proposmg to shift patients to
CMC-FM. Tr. 2698:9-20. If the objective of CHS is to decompress utilization at CMC-Main,
_ the availability of excess capacity at other CHS facilities is a superior alternative to expending

- large amounts of capital to construct a hospital in Fort Mill. Tr. 2698:24 —2699:10,
Adverse Impact . '

37.  Experts for Piedmont and CHS testified about two alternative methods for
analyzing i‘mpact; the incremental (with and without) method, and the _“lookbeck” method. The
. incremental method projects an existing provider’s utilization and income at a future date undef
two alternative circumstances: first, with a new operational provider; and seco_nd, without a new
_provider. The lookback method reviews the existing provider’s projected ,utiltzation and income
at a certain future date, assuming the presence of the new provider’s projected utilization and

income at a.cettain date in the future, and assuming the presence of a new provider. Then, an

¥ In 2009, CMC-Cleveland Regional operated at 38 percent and CMC-Kings Mountain at twenty-eight (28) percent.
. Tr. 2552:25; 2554:12; 2557:18; 2558 9 o o
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analyst looks back to the existing provider’s utilization and income data at a specific point in
time. Future projections are compared with the historical data to determine whether adverse

AN

" impact would oceur. A .
38.  Piedmont’s expert, Mr. Lev1tt used the incremental approach in his adverse

~ impact analysis. Mr. Levitt projected Piedmont's utilization and income in 2017 if CMC-FM
were approved and operanonal. He compared those projections to Pledmont's prOJected‘
utilization and income in 2017 without CMC-FM. He concluded that CMC-FM would cause an
impact .of three thousand scveoty—six (3,076) fewer cases annually and $12,087,942 less annual
income for Piedmont. Piedmont Ex. 104, ' .

39.  CHS experts argued that because of the proposed patient shift from CHS facilities |
in North Carolina to CMC-FM, construction of CMC-FM would have no impact on Piedmont.

' Alfemati\}ely, however, they advocated using the lookback method for analyzing impact
Employmg that approach Ms. Carter, one of CHS’ experts testlﬁed that CMC-FM would have :
o adverse impact on Piedmont. Tr,2346:22 —2348:13.

40.  Mr. Sullivan, another of Piedmont’s experts, cr1t101zed the lookback approach for
fallmg to give effect t0 population growth By way of example, he dlscussed a hypothetlcal
_existing hospital (Hospital A) with a twenty (20) percent occupancy rate. A CON application for
a new hospital (Hospital B) was approved in Hospital A's service area and, five (5) years later,
‘Hospital A's occupancy ;ate remained at 20 percent. The lookback approach would conclude
that no adverse impact had occurred, even though Hospital A's occupancy rate would have been
- forty (40) percent without Hospital B, due to high population growth in the service area. The
incremental approach would take that fact into account and conclude Hospital A had been
" adversely impacted. Tr. 2834:2 - 2835: 18. '

41.  Mr. Levitt’s incremental method adverse impact analy31s prqectmg a reduction in

Pledmont's utilization of over three thousand (3,000) inpatient cases annually and over

’ CHS questioned Mr, Sullivan’s credibility because in March 2005 he was engaged by CHS to conduct a technical
review of the 2005 CMC-FM application before it was submitted to DHEC. Tr. 1256 - 1263. Mr. Sullivan’s role
was very limited, however. Tr. 1261:25 ~ 1262:17. Moreover, the application he reviewed differed significantly
from the application DHEC approved in 2011. For example, the 2005 application did not propose to shift all
patients to be served at CMC-FM from existing CHS facilities. Tr. 1290:17 - 1291:4 (Sullivan); Tr. 16758 -
1676:11, 1677:11-- 1679.3; 1680:9 - 1681:11 (Murphy). Ms. Carter also contended that Mr. Sullivan's testimony
was inconsistent with his testimony in a North Carolina CON case. The court finds that, based on Mr. Sullivan’s
explanation, the two cases are distinguishable and his testimony not inconsistent. Tr. 2843:1 - 2847:10.
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-$12,000,000 less annual income for Piedmont was based on an assumption that sixty-seven (67)

percent of CMC-FM's patients would come fro’rﬁ Piedmont. ‘Tr. 649:21 — 650:4. Mr. Levitt also
forecast the effect if half of CMC-FM's patients were to come from Pie;dmont. Under that
scenario, the:impact on Piédmont woﬁld be a loss of someltwo thousand (2, 000) inpatient cases a
year that would reduce P1edmont's income by approxmately $8,000,000 annually Tr. 2703: 24—
2704 see P1edmont Ex. 107.

42. - CHS expert Kathryn Platt produced a similar result when she applied the
_incremental adverse impact model, although her assumption that Piedmont's losses would be
__ proportionate to ifs market share reduced the degree of the adverse impéct in comparison to Mr.
 Levitt's analysis. -Under Ms Platt's incremeﬁtal analysis, Piedmont would lose one thousand six
hundred 'twenty-three (1,623) patient cases a year, and suffer a negative financial impact of
$6 500,000 annually Tr. 2704:23 — 2271:8. Assuming CHS would shift existing patients to
CMC-FM, ‘Ms, Platt characterized her. incremental analysis as a worst case scenario for
Piedmont. Tr. 2270:23 — 2271:8. Ms. Platt also prepared a lookback adverse impact analy51s_ -
that compared'Piedmbnt's projected performance in 2017 with what it was in 2009. Under this
analysis, which does not give effect to growth in demand or growth in population, Piedmont was
projected to have only sixty-two (62) fewer patients in 2017 than it did in 2009. Tr. 2705:1-8.

» 43.  Ms. Carter performed a similar lookback analysis,. using more current baseline
data from 2011 instead of 2009. Under Ms. Carter's lookback projection, Piedmont would lose
six hundred seventy-six (676) inpatient cases each year that would have an adverse financial
impact on Piedmont of $2,700;OOQ annually. Tr. 2705:10-19. Ms. Carter testified that even if
Piedmont incprred losses projected by Mr. Levitt, that the impact would not be advesse,
~ determining that the adjusted margins of two and one-tenth (2.1) percent to five and four-;t_enths
(5.4) percent were within an acceptable range. Tr. 2436:14 — 2437:1 1.- However, Ms. Carter's.
énalysis only took into consideration the financial effect of Piédmdnt's loés of inpatient casé‘s. In
rebuttal, Mr. Levitt testified that the inpatient ﬁnanéial losses were so great that he did not
quantify the additional loss of outpatient services Piecirnont would ‘incur. . Tr. 2707: 6 — 15
However, after Ms. Carter testified that the financial impact of the projected inpatient losses was
insignificant, Mr. Lévitt calculated the additional loss of outpatient .services. Using the same
assumptions he applied to his original adverse impact analysis, Mr. Levitt determi_ned that the

outpatient impact ranged from a low of $5,500,000 a'pp'lied' to Ms. Platt's projection to a high of
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$10,500, 000. Tr. 2707:23 — 2708:10. When considered in the aggregate, the negative impact
ranges from $12 100,000 for Ms. Platt's model to $22,300,000 for the hlghest pro;ected loss - -
calculated by Mr Levitt. Tr.2708:13 — 24. ‘

44,  Mr. Levitt measured the effect of these combmed inpatient and outpatlent
financial losses against Piedmont's pre- -tax income for 2009, 2011, and 2012. He used three (3)
projected total losses: $22,300,000, based on the assumptlon that CMC-FM would take sixty-
seven (67) percent of its patlents from Piedmont; $15,000,000, based on the assumptlon that
‘ 'CMC-FM would take fifty (50) percent of its patlents from Piedmont; and $12,100,000, based on

 the analysis perfor]nedby'Ms.'Platt- that asvsug'nes Piedmont's losses would be proportional to its
market ‘share. Tr. 2709:10 — 2710:22. Mr. Levitt then applied those projected losses againsf
Piedmonf’s pre-tax income, which. was approximately $28,000,000 in 2009, $24,700,000 in
2011, and $36,000,000-in 2012, to determine the following percentages that' the total projected

losses represented of pre-tax inccme. Tr. 2709:15 - 21.

" Financial Impact as a P_ercenfage of
Piedmont's Pre-Tax Income
Projected Total Losses 2009 2011 2012
$22300000  80% 9%  62%
$15,000,000 s3a% 602%  413%
$12,100,000 | 43.4%  49.1% ',33.5%

Tr. 2709:22 - 2711:1.

Each of these Sets of projections represents what this court finds would be a’substantial and
adverse impact oh Piedniont; Tr. 2711:24 — 2712:1. The calculations, however, do not account
for all of the potential adverse financial impact on Piedmont. They do not include effect of the
loss of complex cases, such as cardiac and neurosurgical cases. Additionally, these projected
losses are based on.pre-tax income from 2009-2012. They ate not adjusted for 1nﬂat10n to
reflect the full extent of the projected losses in the event CMC-FM became operational after
2017. Tr. 2711:16 — 24. Ms. Carter criticized other aspects of Mr, Levitt’s adverse impact

analysis and projections.w One basis was her belief that Mr. Levitt overstated Piedmont’s

1 Though qualified as an expert in health planning, Ms. Carter could not recall ever doing an adverse ‘impact
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projectéd expenses for 2020, thereby decreasing its projected 2020 income and exaggerating the |
adverse impact. Tr. 2430:8 ~ 2432:17. Ms. Carter concluded.that Piedmont projected a twenty-
five (25) percent increase from its actual 2009 to its projected 2020 expenses at a time when its
projected volume remained flat. - Tr. 2431:11-16. However, in comparing Piedmont’s 2009
~ actual expenses to its 2020 projected expenses, she mistakenly included bad debt as an expense
item for 2020, but not for 2009.'" Tr. 2783:22 - 2785:8; 2787:16 - 2788:4 (Masterton); Tr. 2510
- 2518 (Carter). As a result, Piedmont’s expenses increaééd-only fourteen (14) percent instead of
25 percent. Tr. 2789:2 - 2795:25. Once Ms. Carter’s calculation errors taken into.account, Mr.
Mastertéﬁ testified that the increase in_expénses from 2009 to 2020 demonstrates Piedmont’s
ability to manage costs well. Tr. 2793:21 - 2794:2. Moreover, the corrections result in'a
projected annual after-tax loss for Piedmont in 2020 of a_pprciximatdy $18,000, a decrease from
'2009 of over one hundred (100) percent. Tr. 2794:3-22. _ | ‘ |
45, Ms. Carter furthér criticized Mr. Levitt’s adverse impact analysis by comparing
* York County with other South Carolina céuntiéé, where, according to Ms. Carter, hospitals were
thriving. Tr. 2443:7-25. Ms. Carter cbntended that ?iedmont would similarly thrive, despite the '
presence of CMC-FM. Id. Hower;r, as Ms. Carter conceded, one of the two hospitals in
Spartanburg County is "less than well utilized." Tr. 2529:24 - 2530:25. The two existing
hospitals in Anderson County are not competitors and historical outmigration from Anderson
County is far less than in York County. Tr. 2524:1 - 2525':24, Piedmont Ex. 15. Lexington
County, ﬁnlike York County (assuming CMC-FM is approved), has only one hospital. Tr.
2527:19-22. Moreover, Ms. Caﬂer testified that was shé unaware whether aﬁy prdviders in any
of tﬁose counties had_ extensive physician networks comparable to the CHS, network in York
County. Tr. 2526:11-17; 2528:2-7; 2529:15-19; 2531:22 - 2532:5;- Mr. Levitt and Mr. Sullivén
testified that CMC-FM, in combination with CHS’ growing physician network, would result in
'conti‘nu:ed outmigration, particularly for specia_lfy patients with complex medical needs-who
would be referred to CHS network hospitals such as CMC-Pineville and CMC-Main. Mr. Levitt
~ testified that he analyzed the changes in Piedmont's market share in the complex cases of various .

product lines from 2005 to 2011. Tr. 506:22 — 507:21. These are cases that would be less likely

analysis herself or even working on another case in which adverse impact was a.xﬁajor issue. Tr.2504:10-20.
' Ms, Carter conceded she also mistakenly used $24,914,730 as the amount of Piedmont’s 2009 bad debt, when the

correct number was $26,292,000. Tr. 2507:3-2509:16 (Carter); Tr. 2785:9-13 (Masterton). -
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o be performed at small community hospltals and would instead be referred to larger facilities
such as the CHS-Charlotte area hospltals or Piedmont.

46,  For complex cardiac catheterization and electrophysiology cases during this
period, Piedmont's share dropped from seventy-six (76) percenl to forty-two (42) percent, while
CHS’ more than doubled from fifteen (15) percent to forty (40) percent. Tr. 512:16-— 22.
Similarly, an analysis of all complex heart-related prooedm‘es in 2005, mcludmg open heart
surgeries, shows that Piedmont's market share was 31xt}f (60) percent and CHS’ was twenty-one
(21 percent. By 2011, their market share was identical. Tr. 513:24 — 514:7. A review of
complex surgery' cases from the same time period shows a similar trend. Piedmont had a fifty
(50) percent market share that was nearly twice that of CHS’ share of twenty-eight (28) percent. :
By 2011, however, CHS’ share of complex Asurgeries performed on York County residents
exceeded Piedmont's share. Tr. 515:6 - 16. In six (6) separate service lines involving complex
cases, including cardiac catheterization and electrophysiology, neurosurgery, vascular surgery,
gynecological surgery, plast1c surgery, and ENT surgery, Piedmont lost at least fifty (50) percent |
of its volume from 2005 to 2011. Tr. 516:3 — 22. Ini several other service areas, including
cardiovascular medicine, Piedmout lost more than twenty-five (25) percent of its volume. Tr.
51622-25. |

47.  The testimony of Arun Adlakha, M D in descnbmg his practice’s experience, is
illustrative of the nature of the adverse impact that would occur on a broader scale to Piedmont ,
and existing York County providers, including specialty physicians, if the CON were awarded to

- CMC-FM. Dr. Adlakha is a pulmonologist and a sleep disorder intensivisl who is a partner in a
.Rock Hill-based pulmonology group. Tr. 116:17 —118:12. Dr. Adlakha had a robust practice in
2009, Tr. 123:19. The demand for services was so stroug that Dr. Adlakha planned to develop a
lung cancer center at Piedmont, which he expected to be an e_xtension of the services he provided
with navigational bronchoscopy, a new invasive technology Piedmont acquired in 2009 at Dr.
‘Adlakha's request. Tr. 132:6 134:7. The mstrument which cost $150,000, was the first in the
greater Charlotte area and only the third in South Carolina. /d. When the equipment was first put |
into operation, Dr. Adlakha performed eight (8) to ten (10) procedures a month with it. Tr.
134:24. Sllortly after the unit was put into service, however, the consults and referrals for
. patients who needed the procedure dropped significantly, reducing the number of cases to one or

two a month. Tr. 134:9-13. The patient volume never returned. Dr. Adlakha made the decision
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to terminate the use of the mstrument as he found it "very difficult to maintain [his] proﬁ01ency
- and justify Keeping it for so long." Tr. 134:13-15. '

- 48. Dr Adlakha’s dramatlc decline in demand for navigational bronchoscopy in 2009 .
coincided with an abrupt change in referral patterns that resulted in a drop of twenty-five to thirty
(25 — 30) percent in total bronchoscopies. Tr. 126:20-24. The loss in teferrals was attributable
to the practices owned by the CHS physician network. Tr. 129:20-23. Dr. Adlakha's practice
received no notice of the change in the referral practices, even though the members of Dr.
Adlakha's 'practice had close professional and personal relationships with many CHS physicians.
Tr. 130: ll 17. Carolina Pulmonary Physmans had been the primary resource for the pulmonary -
. and sleep consults for the CHS York County practices. Tr. 130:17-19. There was no other
reasonable explanatlon that would account for the change in the CHS physwlans referral
practlces Tr. 130:20-25.

49.  Thelossin so_much volume of Piedmont’s complex cases from 2005 — 2011, such
as navigational bronchoscopy, ‘lies in the changed relétidnéhips and referral patterns ameng
CHS’ York County primary care physwlans As Ms. Carter testified, "the most important factor .
in determmmg where a patient goes for specialty physician services is referral by their prlmary
care physician." Tr. 2499:7-11. With its recent expansion, CMC-Pineville's specialty semces
~ now duphcate those of Piedmont's. Since 2005 CHS has increased the number of physicians 1t
employs in York County by eighty-nine (89) percent. Tr. 214:4-14. Ms. Carter anticipates CHS
will continue to acquire physician practices in York County if CMC FM is constructed. Tr.
2494:13-22. Ms. Carter further testified that hospital systems employ physicians because they -
are referral sources. Tr. 2500:19 - 2501:3; 2501:12- 17 2502:12-18. CHS will be highly -
1ncent1v1zed to encourage its employed physicians to continue to refer patients to CHS famhtles
and specialists, and have no inducement to refer patients to Piedmont facilities and spemahsts-
who have pnvﬂeges with and practice at Piedmont. Tr. 2500:19 - 2501:17; 2502:12- 18.

-50.  If CHS established CMC-FM, outmigration of complex specialty services such as .
Dr. AAd'lak'ha experienced would not only continue, but also wnuld likely act;elerateA as a result of
CPN physician referral practices. Piedmont's specialty programs, which require certain
minimum volume levels to maintain quality and proﬁniency, as well as economic viability,
woul_gl be jeopardized. Tr. 1202:16-19. Piedmont's CEO, William Masterton, testified that

continued outmigration and patient volume loss could force Piedmont.to tc_adnce or eliminate
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specialty programs and services as well as abate its workforce. Loss or paring of Piedmont's
specialty program.s would be detrimental to York County citizens, especially those living in the
western, more rural part of the county 'fa;thcr away from CHS specialty facilities in North
Carolina. Tr. 225:19 -226:7; 1202:25 - 1203:7. o _ : ’

51. | The court listened to extensive testimony about how hospitals profit through
managed care, commercial insurance patients. Medicare is a parsimonious payor, Medicaid
oﬁeo pays providers below oost, and sclf—pay'patients (uninsured patients whose income levels -
do not permit them to .qu'alify'for charity care), typically pay little or nothing. Tr. 1207:10 -
1208:5. Mr. Masterton testified that hospitals must use the margins they achieve from managed
care, Or privatély insured, patients to subsidize the services they provide to uninsured and
Medicaid patients. h | '

52. Mr. Levitt testified that a hospltal's payor mix is the key 1o its ability to cover the
costs of services for those patients who are uninsured or whose msurers such as Medicaid, , pay
limited relm_bursement. To maintain services to medically underserved groups and to sustain
proﬁfability, a hospital must have a strong base of managed care and commercial patients. Tr.
640:4-20. From 2005 to 2011, Piedmont's payor mix changed significantly as CHS’ market
share of York County i)atients expanded. During that petiod, Piedﬁlont's managed care patients
" declined sixteen (16) percent; while the number of Medicaid patients increased by the same 16
percent and charlty care doubled. Tr. 639:9-23. The exchange of profitable patients for those
whose insurance, if they have any, pays.less than the costs of delivering services has a direct
effect on a facility's profitability. '

53.  The construction of CMC-FM would further erode Piedmont’s payor mix, as CHS
physicians directed managed care patients from the relatively affluent Fort Mill area to CMC-FM
and other CHS facilities, loaving a disproportionate number of uninsured, Medicaid, and _
‘Medicare patients for Piedmont and independentA York County. physioians. The effect on
Piedmont and non-CHS practitioners would be to lower their profit margins and reduce Tesources.
thus jeopardizing their ability to care for medlcally underserved individuals and maintain their
current level of services and job. Tr. 1205:22 - 1208:5.

54.  During the staff review, fifty-nine (59) physicians practicing in York County who
- were not employed by an applicant submitted letters of support Of these, forty-five (45)
expressed support for Piedmont while one did for CHS. Tr. 681:5 — 10. Many of the physw]ans
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whp supported Piedmont also expressed concern about the effect of CMC-FM on Piedmbnf. Mr.
Levitt reviewed these letters and interviewed, along with Mr. Sullivan, a number of the
physicians who authored the letters. The following shafed concerns were expressed by the
physicians: (1) P1edmont s ability to maintain high standards of patient quality would be
compromlsed (2) CMC- FM and CHS physicians would refer patients needing specialized care
~ to CHS physicians and facilities outside of York County; (3) the payor mix of Piedmont and its
medical staff would be degraded; and (4) the healthcare delivery system in York County,
including P1edmont and its medical staff, wouId be weakened. Tr. 683:16— 685:1. ' -

55.  Three (3) York County physicians, who are not employed by or contractually
bound o either applicant but who refer a majority of their patients to Piedmont, testified that if |
- CMC-FM were constructed, it would adversely affect Piedmont.v Dr. Adlakha testified that
construcﬁ_on’ of CMC-FM .would cause an even greater increase in the lossvdf Piedmont’s
outpatient and ini)atient.ser\_/ices, than it hés experienced in recent years. Tr. 146:11 — 19. He
also testified that in his opinion the quality of caré'would be adversely affected: "the qugi’ity‘ of
any hospital or any individual [phyéician] is dependent on the quantity that they see, as well as
the quaiity of cases that they see.” Tr. 147:14 — 17. As a result, it would be difficult to maintain
the same scope afld quality of pulmonary services at Piedmont if CMC-FM were -approved. Tr.
146:23 - 147:2. | | |

56.  Another physwlan Dr. Norman Taylor, testified that the approval of CMC-FM
“would cause a further deterioration of Piedmont's payor mix. as well as the payor mix of hlS.
practice thereby decreasmg the percentage of patlents who are payors Tr. 292:5 — 7. Under
such circumstances, the quality of care at Piedmont would suffer and the ability to recruit new
physicians would be impaired. Tr.289:1 — 290:1; 291:22 =292:5.

- 57. Among the greatest threats to Piedmont is that if CMC-FM were apprqved it
would reduce the volume of servic‘eé referred_;to non-contractually bound specialists on the
Piedmont medical staff and degrade th.e payor mix of those practices to the point where the
practitioners would have litﬂe choice but to join the CPN network 'to madintain their financial |
viability. Doctors Taylor and Singhi festiﬁed that their practices would have to give serious
consideration to becoming employed by the CHS physician network if -CMC-FM was
constructed. Tr. 778:11 — 25. Dr. Taylor further testified that since his practice is j[he pﬁncipal
" provider of OB/GYN service_s at Pie&rﬁont, if the physicians in his practice became employed by
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or contractually bound to CHS and shifted their patients to CMC-FM and other CHS facilities, it
would likely force the closure of Piedmont's Women's Tower, which would cause the hospital to .
lose its neonatal serv1ce Tr 299:18 —300:3. Mr. Masterson testified that the affiliation of more
noncontractually bound phys1c1ans currently practicing at Piedmont with CHS would be
devastating to Piedmont’s utilization. Tr. 223:8 -224:3.

' 58. Mr. Levitt testified that as Piedmont lost pa’uent volume to CMC-FM, its cost per
unit of service would increase. Wlnle Piedmont could reduce some costs tied dlrectly to the
dehvery of services that it would no longer provide, such as supplies and medications; it would .
be unable to control other fixed costs. Lower patient utilization would cause an increase in the

_cost per unit of services to cover Piedmont’s fixed costs. Tr. 686:15 - 24. _ . 4-

59, M Mr Mé‘sterton testiﬁed that building FMMC was the crucial in Piedmont’s
strategy to halt to halt outmigration of patlents out of York County, Tr. 253:4-12. Mr. Sullivan
agreed .

Without Piedmont having a physical presence in the Fort Mill market, I don't see
them being able to effectively reverse the outmigration that's occurred over the
last seven years . . .. CHS . .. has dramatically expanded Pineville. It offers a
broad range of services equivalent to what Piedmont does. They've effectively
penetrated the physician market . . . . [W]ithout having a physical presence [in
Fort Mill] that would attract patients to the facility and give Piedmont a base on
which to recruit additional physicians . . . I don't think that any other strategy is
going to have any 51gn1ﬁcant impacts in terms of changmg the outmigration
problem

Tr. 1200:2-18.
60. Ms. Brandt disagreed with Piedmont's strategy, opinlug that FMMC would
aCtually harm Piedmont, while CMC-FM would not. Jt Ex. 1-B at lOll The court finds no.
" support for Ms. Brandt’s position. Piedmont has expenenced a s1gmﬁcant amount of its market
share shift to CHS since 2005 without a CHS hospital in Fort Mill. The court is persuaded by .
Mr, Sullivan’s opinion that CMC-FM would effectively segregate much of Northern York:
County from Piedmont. T r. 1198:8-13. Allowing the construction of FMMC versus CMC-FM,
' thereb); permitting FMMC to shift some of its patients_there along with 36 of Piedmont’s unused
 beds, would result in reversing much of the ongoing outmigration from York County and would
be a far better outcome'for all York County resideﬁts who would have even easier accessibility to

healthcare in the county without and degradationA in exiéting services. Tr.1197:10-1199:11.
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Bed Need and PrOJectlons
61. The methodology by which acute care hospital bed need is determined in the State

Health Plan is a function of the utilization of particular hospitals, and not the utilization of
- residents of a county. Tr. 442:17 - 25. In the 2004-2005 Health Plan, DHEC projected York .
County would need two hundred eight'y-ei-ght (288) beds; including two nun'dred sixty-eight
(268) acute beds plus twenty (20) beds for psychiatric services. Tr. 484:1 — 3. Becaiise of
considerable ontmigration, the bed need for all York County residents is gfeatér than the bed
need for pétients who receive care at Piedmont. Adjusting the methodology-in thé Health Plan to -
take into consideration the use by York County fesidents of hospital services, regardless of*
~where they received the services, results in a need for four hundred ninety-one (491) beds. .Tr.
' 481:18 —,48'3:25. After taking into consideration the 288 Piedmont beds, a need exists for two
hundred three (203) additional beds to serve York County residents who have been leaving the

county for hospital services. . o

62.  Piedmont and CHS base their respective projections of bed need on sinmilar
assumptions about the dlstnbutlon of utilization throughout York County. Tr. 2674:3 — 11,
Piedmont assumed twenty-mne (29) percent of its beds wou]d be used by residents of the
Nonhem York County area; CHS assumed thirty (30) percent. Both parties assumed twenty-
threé'(23) percent of their beds would be-used by residents from the greater Rock HHI area. CHS
projected a somewhat gfeater utilization by residents of the Western York area: eight and one-
tenth (8.1) percent compared to three (3) percent for Piedmont. Tr. 2674:11 — 23. Based on

these assumptlons projections of the bed need dlstnbuuon within York County relied on by each

A apphcant are consistent. Tr. 2674: 23 -25.

.63.  CHS relied on its utilization projections to demonstrate’ the need for 1ts 64 bed
facility, The critical element of its prolectlons was the assumption that it would redirect
 substantial portions of its market share of York County patlents to CMC-FM — seventy-five (75)
-percent of Northern York County, eighty-five (85) percent of greater Rock Hill, and fifty (50)
percent of Western York County. Tr. 675:21 — 2677:5. To calculate the projected ntilization,
CHS applied its 2009 market share to the CMC-FM utilization forecasts. Tr. 2676:5 — 6. Mr.
Levitt testified that even if CHS’ assumptions were accurate, applying CHS’ more recent market-
share would show that the 64 bed facility would. be inadequate. From 2009 to 2011, CHS’
market share of York County patients continued to grow. Tr. 2676:15 — 16. Applying the higher
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2011 market share to CHS’ assumptions about the extent to which it expected patients to be
redirected to CMC-FM would result in an occupancy r@te of over eighty-eight (88) percent by
2017. . Under CHS’ utilizationn model, océupancy would exceed ninety (96) percent by 2020. Tr.
2676:16 —20. ' '

\64. Based on ‘this updated calculation, CHS would need niﬁetylﬁvc (85) beds at
CMC-FM. Tr. 2677:19 — 23. If, however, CMC-FM were to take mérke‘_t share from Piedmont,
which this court has found is a reasonable eventuality, it would need even more beds. To>
illustrate the point, Mr. Levitt testified that if CMC-FM were toiricrease its market share by five
(5) points, the faciiity would be one hundred eight (108) percent occupied by 2017. Tr. 2679: 20. _
~21. The proposed 64. bed CMC-FM facility would be inadequate to meet the projected bed
‘need.

65.  Because of the growth projections in Northern York County, the hospital in .Fort'
Mill should be designed to respond to the increased demands that will be placed on the facility
over time, FMMC is designed to accommodate up to two hundred fifty (250) beds. Tr. 2667:6 —
- 22, CMC-FM's design, hoWéver, envisions a potential future expansion of only eighteen (18) to
-twenty (20) beds. Tr. 2628:5 —20. The CMC-FM design contains no empty space reserved for
future expansion (shell space). Tr. 2567:24 ~2568:3. CHS presented no evidence of other space
it could convert to accommodate additional space in the event ;)f expansion. Adding additional
beds would require constructioﬁ which would be expensive. and potentially disruptive. Tr.
- 1228:15 - 17. Addmg beds would also require an additional CON, which could be expenswe
and time-consuming, Tr. 2568:15 —2569:3. '

66. Pledmont's proposal is intended primarily to meet the needs of residents leaving
the\county by establishing 100 beds at FMMC. Even with the transfer of the 36 beds, Piedmont
would have more.than seventy (70) empty beds available on an average day. | Piedmont,
fherefore would be able to accémmodate significant spikes and fluctuations in occupancy that
occur in York County throughout the year, Tr. 1224:21 - 1225:19.

67. During the DHEC staff review, CHS presented a model in support of its .
_contention that a 64 bed facility was needed in the Fort Mill area, and not the 100 bed hospxtal
~ Piedmont proposed. Based‘_on the data it presented, CHS argued that Piedmont's transfer of 36
beds to FMMC in Northern York Coﬁnty results in a "tremendous maldistribution" of hospital

-
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beds in York County with a disproportionate number of beds in Northern York County that
would restrict access for patients in the rest of the county. Tr. 2659:23 —2660:1.

" 68.  Beverly Brandt, DHEC's CON Director at the time of the agency's decision, relied
heavily on CHS’ maldistribution model in presenting the grounds for her-decision, stating that
she was concemed with the effect of Piedmont's proposal on the "balance of the dlsmbutlon [of
beds] to the target population." Tr. 2663:20 — 2664:3. . Her analy31s of the apphcatlons used
virtually the same language advanced by CHS in finding that "the replacement/relocation of the
_ 36 beds in Northern York County does not appear to equitably distribute beds within the county
and reduces accessibility to greater Rock Hill and Western York." Tr. 2662:12—16; Jt. Ex. 1-B-
at 1007. ' :

69. ~ Mr. Sullivan identified two principal flaws in the CHS madel. First, at the time
‘the medel was prepéred the 2010, census data was not published. Tr. 1220:7 — 22. Additionally,
Mr. Sulh'vaﬁ noted that Ms. Platt failed to incorporate a new Northern York County Zip code,
29707, that would be part of the new hospital’s primary service area. Tr. 1219:12 — 1220:7.
Since the development of CHS’ model projections, the 2010 census shows that its model
understated the population in Northern York County. Tr. 1220:5 — 7 The updated census shows
the population in the Fort Mill area to be significantly higher in 2015 than the assUmI)tions upon
which CHS and DHEC were -relying in finding a 100-bed facility would disproportionately |
allecate beds to Nofthem York County. Tr. 1220:12 - 1222:10. N '

70.  The more reasonable period for projecting the bed-to—population ratio would be in
2020, not 2015.- Tr. 1221:3 — 22. Updated population estimates based on the most recent census
project that the three zip codes in Northern York County are expected to grow at-over twice the
- rate of the greater Rock Hill and Western York County areas. Tr. 2664:25-— 2665:18. These
- official population projecf[iens demonstrate that the location of a 100-bed hospital in Northern
York County would result in an equitable distribution of beds and will better meet the need fora
new hospital in the Fort M111 area. ' |

71.  Piedmont pro;ects a fifty-eight (5 8) percent occupancy rate for FMMC by its third
year of operanons. Tr.~1229.2_0—23. Ms. Carter testified this occupancy rate was too low to
justify’ project approval. Tr. 2549:19-22. However, CHS itself operates several facilit_ies at
occupancy rates below 58 pereent. Tr. 2552:25; 2554:12; 2557:18; 2558:9. Mr. Carter, as well
as another CHS expert, Mr. Murphy, agreed that all of these CHS hospitals were successful. Tr.
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©1693:25. - 1694:2; 2558:21-24. It is clear that hospitals can operate efficiently and in a
financially feasible manner at a 58 percent occupancy rate. Tr. 1230:13-16. Moreover, Northern
York County is a hlgher growth area with an expandmg population that will result in an.
increased demand for hospital services in the future. Tr. 1230:21 - 1231:8. ‘
' 72.  The pIO_]eCted occupancy rates of FMMC are cons1stent with sm:ular facilities in
. the service area and the state. The only hospital in the service area is Piedmont Med1ca1 Center,
whose occupancy rates for 2009 to 2011 were fifty-seven (57), fifty-eight (58), and sixty-two
(62) percent, respectively. Tr. 694:12;16. According to the 2_0]2-2013 State Health Plan, the
average occupaucy fate for South Carolina hospitalé from 2009 to 2011 was less than 58 percent,
as was the average rate for hospltals in Region 2, whlch includes York County. Tr. 2549:24 —
2551:9; 694:4-7. |

73.  Piedmont’s _projected occupancy rate is more reasonable than CHS’ which
projects that CMC-FM will achieve a third-year occupancy rate of sixty-eight (68) percent. Tr.
1228:19-20. A seventy (70) percent occupancy rate is an indicator that expansion may be -
. needed, csuecially in a smaller hospital. Tr. 1228:23 - 1229:10. A 64-bed hospital with a 70
| percent occupancy rate has only 18 beds to accommodate occupancy spikes and fluctuations in '
need. Tr. 1228:3-10.

74.  Piedmont’s representatives testified that its strategy to halt outmigration has three
(3) components: expand its emergency department, recruit phyéicians, and; most importantly,
build FMMC. Tr. 215:4-23. The emefgcncy department is significant because sixfy—nine (69)
percent of Piedmont's inpatients access the hospital through its emergency room. Tr. 218:8-11.
DHEC recently approved a CON for Piedmont to double the size of its ER, a project that will be
-completed in 2014. Tr. 218:1-21. Physician referrals are another important source of mpatlent
volume. Tr. 213:19- 20 Piedmont currently employs thmy-two (32) phys101ans and plans to
recruit fourteen (14) more in 2013 Tr. 217:5-10. _

75.  FMMC would provide Piedmont with a second emergency department aud would
enharice Piedmont's abi]fty to recruit physicians. Tr. 217:11-21. Prior to accepting the CEO
position at Piedmont, Mr. .Mast_erton" served as CEO for Coastal Carolina Hospital (Coastal) in
* Hardeeville. Tr. 179:12-14. Tenet acquired Coastal with the goal of halting outmigration and |
that goal was accomplished. Tr. 253:1-14. Like FMMC, Coastal is located near an interstate
close to a county line and state border. Tr. 2797:17 - 2798:16. Just over the county line are
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competing hospital systems in the area of Savannah, Georgia. Tr. 2798:16-20. During Mr.
Mastertons three"(3) year tenure at‘Coastal outmigration declined and Coastal’s market share |
: mcreased over fifty (50) percent Tr. 181:8-21; 2799:2-5.
' 76.  Coastal’s experience is typical of that of other satelhte hospitals in South
Carolina: Virtually all of the parent facilities of satellites in South Carolina are tertiary hospitals .
that provide specialized services, as does Piedmont. Tr. 1074:20 - 1075:11. Parent facilities
develop satellites as a strategy to recover or grow market share, just as Pledmont plans to do with-
FMMC. Tr. 1073:17 - 1074:14; 539:2-19. |

A 77. Georgetown Hospital System (Georgetown) is an example of how satellite
hospitals can strengthen a parent hospital’s performance. Georgetown opened Waccamaw
Community Hospital (Waccamaw) in 2003 in Northern Horry County to steni outmigration and
the loss of market share to Horry Coﬁnty facilities. Tr. 542:18-12.. According to Mr. Levitt, who
serves as a healthcare planning consultant for Georgetown, Waccamaw has had a "tremendous
positive.impact" on Georgetown. Tr. 541:8-11; -547‘:.1-14. That effect was achieved as a result of
the increased utilization of the system as a whole. It was also due to the increase in referrals of :
Waccamaw area patiente to Georgetown for more complex services not provided at Waccamaw.
Tr. 547:18 — 548:3. As aresult of the high demand in northern Georgetown County, Waccamaw .
g‘rew» from a-forty (40) bed facility when it opened in 2003 1o one hundred twenty-four (124)
beds in 2008. Tr. 553:14-22; 557:19-23. '

78, . The parallels between the market pressures faced by Georgetown and Piedmont
are remarkable. Both hospltals were losing market share in a high growth and affluent region of
their respective county to larger urban centers. Tr. 5.57:-23’ — 558:3. Both hospitals faced
competition from.larger and more. sophisticated healthcare systems that were éggressively
pursuing strategies to increase the shift of market share. Tr. 556:4-16. Like Georgetown,
Piedmont has recogrized that by establishing ‘a satellite hospital in the community where
outmigration was occurring, it would improve accessibility, meet the growing needs of the area,

.and, through that community presence, recover the market share it had lost. Tr. 558:4 — 559:19.
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79. - Piedmont's projected market share assumes that W1th the presence of FMMC in
Northern York County that it could return approximately to the share it had in 2003-2004. Tr.
559:8-12; 561:1-7. The only material differences in the historic and projected market shares are
in the three zip codes in No_ftherh York County where Piedmont historically has not had a large
market share. Tr. 563:17. With the location of FMMC :in Northern York County, Piedmont’
assumed that would change, projecting sﬁares comparable to the market share Piedmont has in
the immediate area where it is located. Tr. 563:19—564:9. ‘

80. - CHS argued that Piedmont’s projectéd market shares -for- FMMC wefe
unreasonable, contending that patients from Rock Hill zip codes (29730 and 29732) would not
go to FMMC. IJt. Ex. 1-A at 56-57 (S-CHS-53-54). Ms. Brandt. agreed, noting it was
unreasonable "to assume a patient choosing to use Piedmont's services will drive past the main
thpital to receive care at FMMC." Jt.~ﬁx. 1-B at 1007. HoWever, in many portions of 29730
and 29732 residents could travel to FMMC without having to drive bast Piedmont. Ex H11.
Robert Walsh, Piedmont’s transportation engineering expert, testified that the most expeditious -
route for residents of these zip codes to take to FMMC was I-77. Tr. 241:9 - 343:22. Mr. Walsh
conducted a series of travel time studies that showed that for a large portlon 0f29730 and a'small
portion of 29732 it took less driving time to drive to FMMC than Piedmont, Piedmont Ex. 111;
Tr. 349:14 - 352:2. Mr. Walsh also found that while the drive to Piedmont would be quicker for
signiﬁcant portions of the zip code, the time saved would be ten minutes or less.'? Tr. 349:14 —
352:2. o ' | i}

81 ~ Overall, Pledmont's market share assumptions are reasonable and achlevable Tr.
564:20 — 565:2. The court finds reasonablc its assumpnon that with the addmon of its new Fort
Mill area hospital, it will be able to restore the market share it lost since 2004,

Access to Medically Underserved ‘ . :

82. DHEC requires CON applicants to project the level of chanty care they will
provide to be expressed as a percentage of its projected gross revenue. 24A S.C. Code Ann,
.Regs. 61-15 § 202(2)(c)(1)(d). Aftera CON IS approved and a project is implemented, however,
'DHEC -does not verify whether the applicant actually meets its charity care projeciions. Tr.
1241125 - 1242:11. | |

2 0p cross, CHS counsel suggested Mr. Walsh had inappropriately conducted travel time studies on Memorial Day,
but Mr..Walsh clarified that, while his staff had conducted some of the studles during the month of May, they-had
not conducted arly on Memorial Day. Tr. 420:11-21,
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4 83.  In their 2005 submissions, the applicants projected eharity care levels consistent
with one another. Piedmont projected it would provide charity care valued at three (3) percent of

. its gross revenue.”” Tr. 1246:9. CHS projected charity care_ for CMC-FM that equaled three and

five-tenths (3.5) percent of its gross revenue. TT. 1244:7 - 13. In its October 4, 2010 updated

application, Piedmont again projected 3 percent. However when CHS submitted its updated

» projections in December 2010, it increased CMC-FM's charlty care prOJectlon to six and three-
tenths (6.3) percent. ‘Tr. 1244:15—17. ' .

84.  Northern York County is the most afﬂuen_t area of one of the most affluent
counties in the state. Tr. 1235:16 — 19, For exarnple; the percentage of patients from Northern
York County on Medicaid is less than one-half that of Medicaid patients from the rest of the
county. Tr. 1236:14 — 25. In 2011, only five .and ﬁve;tenths (5.5) percent of the hospital
. patients from Northern York County were self-pay or charity patients, as opposed to. nine and
five-tenths (9.5) percent from the rest of York County, Tr. 1237:16 — 1238:12; Piedmont Dx
234, | |
85.  Donald G. Stewart, the CHS planner who developed the 6.3 percent i)rojection;
testified that he based the new projection on 2009 internal financial reports of CMC—Pinevi]_ie

and CMC-University, another- CHS hospital. Tr. 1860:18 — 1861:4. Mr. Stewart did not
consider York County employment data, income data, CPN physician data, data from recently
-built South Carolina hospitals, or data ftoxﬁ cost reports. Tr. 1863:7 — 1866:12.-

- 86. The mterna] data on which Mr. Stewart relied showed CMC-Pineville’s 2009
gross revenue to be $385,034, 797. Piedmont Ex. 83 at 3 (S-CHS- 1205) The 2009 gross
révenue for CMC-University was $382,847,000. S-CHS-1293. Mr. Stewart testified that the
.same data showed that in 2009, CMC- Pineville provided $19,486,000 in charity care fﬁve and

one-tenth (5. 1) percent of its gross revenue] and CMC-University provided $31,042,000 in
- charity care _[elght and one-tenth (8.1) percent of its gross revenue]. Tr. 1829:21 — 22. The
weighted average of these percentages was 6.3 percent, the number Mr. Stewart projected for

'CMC-FM. Tr. 1860:24 — 1861:15. »

- 87. The source of the data Mr. Stewart relied upon were reports by CHS” vendor,
PeopleSoft. Tr. 1875:10 - 21; 1883:5 — 9. The PeopleSoft reports showed different charity care
amounts than those used by Mr. Stewart. PeobleSoﬁ repofted CMS-Pineville's 2009 charity care

13 1n 2011, Piedmont's actual charity care equaled three and eight-tenths (3.8) percent of its gross revenue.
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.atonly $510,847. Tr. 1878'10 —11. Similarly, the PeopleSoft report for CMC-University listed
its 2009 charity care at only $2,173,922. CHS 1293. B
88.  The PeopleSoft reports classified uncompensated care into five (5) different
categories: chanty care, Mecklenburg County inpatient coniIactual adjustments, bad " debt
expense, bad debt recovery, and self-pay discount. Tr. 1876:20 — 1877.1. CHS later reclassified
the status of many patients from bad debt or self-pay amounts to charity care. CHS made these.
reclassifications at various times. Semetimes CHS would recla;ssify'a patient as’ charity care
durihg his or her hospital stay, and at other times the reclassification did not occur until after
~ discharge. Tr. 1877:23 —1878:9; 1878:23 — 1879:3; Tr. 1880:11 - 20; 1881:18 - 24; 1883:14 —
1884:5. After the reclassifications, CMC-Pineville's 2009 charity care jumped from $510,847 to .
$19,486,000 and CMC-Umversnys from 32,173,922 to $31 042,000. Tr. 1829:21-22; 1878 10

'—16

89." Federal law requires all health care providers who ‘participate in the Medicare
program to submit an annual cost report. Tr. 1239:3-5. The provider must certify the accuracy
- of the- information in the report-and there are civil and criminal penalties aSsoeiated ‘with
prov1d1ng false information. Tr. 1239:18-24. Cost reports are prepared after the end of the
reportmg year, following any reclassification of accounts. Tr.2848:14-22. Table SlO in the cost
report shows the provider's gross revenue and gross charity care. Tr. 1240:2-8.

90. CMC-Pinéville and anothér CHS facility, CMC-Mercy, operate under a single
license and therefore file a consolidated cost report. Tr. 1240:12-17. On the Pineville-Mercy
consolidated cest feport those two facilities reported $1,213,654,912 of gross revenue and
$30,948,212 of chanty care. Piedmont Exs. 75-78, 81, Piedmont Dx 200. The charity care’
amount for inpatients and outpatlents comblned is only two and six-tenths (2. 6) percent of the
gross revenue reported. Id,; Tr. 1240:21-23; Tr. 2850:18-24.

91." -DHEC accepted CHS’ projection that 6.3 percent of CMC-FM’s gross revenue
would be provided to charity care patients. -In accepting CHS’ charity care projection for CMC-
FM, Ms. Brandt .gaf/e no weight to the historical e)eperienee of CMC-Pineville or CMC-Mercy,
.orto the demographics of York County. | S

92. Piediﬁont introduced evidence from multiple sources that showed CHS physicians
based in York County place restrictions on the acceptance of medically underserved patients.l

These patients include uninsured patients, Medicaid patients, aﬁd, in some cases, Medicare
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patients. The effect of these restrictions by .CHS-owed physician practices has not only limited
access of medically underserved individuals to primary medical care but also, -wouId limit access
of those same individuals to non-emergency admissions at CMC-FM, which would Ee heavily
d'ependent on CHS-employed physicians. Tr. 577:9—12; 17 = 24.
' 93. ¥This court is persuaded by the illustrative evidence demonstrating the relati\}ely
low provision of Medicaid and uninsured care by CHS York County praétices. CHS records
reflect thaf in 2012, Medicaid patients of Medical Associates of Fort Mill represented only three-
tenths (0.3) percent of all patients of the office. For Medical Associates of Rock Hill in 2012,
Medicaid patients represented a mere one-tenth (0.1) percent of all patients of that office.. A
similar pattern exists at Shiland Family Practice, another York County primary care CPN
practice: one (1) percent Medicaid patients at the Rock Hill ofﬁcé and six-tenths (0.6) percent
Medicaid patients in'.Shiland Family Practice’s Fort Mill office. Similarly, the percentage of
' Medicaid. patients of the Sanger Clinic, a CHS-owned cardiology group that serves York County -
patients, was eqlially low and consisted of one and five-tenths (1.5) percent in its Fort Mill office
and one and six-tenths (1.6) percent in its Rock Hill office. The percen;tage of uninsured paﬁent_s
- served in these practicés in 2012 was significantly below the 6.3 percent charity care projection
provided by CHS for thé CMC-FM facility, which 'actually. ranged from one and three-tenths |
(1.3) to two and five-tenths (2.5) percent.
94.  In confrast, the curreh‘_c Medicaid participaﬁoh of Dr. Adiakha's pulmonology -
practice is fifteen (15) percent and of Dr. Taylor's OB/GYN practic-e is fifty (50) percent.
‘Piedmont's payor mix reflects the heavier charity and Medicaid load that its medical staff
members carry. In 2011, nearly eleven (11) percent of Piedmont's patients were cléss_iﬁed as
self-pay or charity in contrast to six (6) percent of York County patients served by CHS who
were self-pay or charity. The pattern is substantially the same for Medicaid patients from York
County, which cbnstituted eleven (11) percent of the payor mix for CHS in 2011, and eighteen»
'(18) percent for:Piedmont. Based on tﬁe evidence provided, this court finds little support for
CHS’ projected chaﬁty care as 6.3 percent. First, CHS nearly doubled its projection for charity
care from 3.5 pércent in 2005 to6.3 percent in‘;l2010. Second; the CHS hospitais'have an average
charity care of approximately four and five-tenths (4.5) percent, with the highest being five (5)
percent at CMC-Main in Charlotte. . York County has one of the highest median household '

incomes in South Carolina and Fort Mill is the most affluent area within York County based on
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median household income Given that CMC-FM will be situated in this affluent area, it is not
realistic to believe that CMC FM’s charity care pereentage in Fort Mill would be higher than the
charity care percentage at its main hospital in downtown Charlotte

' 95. Telephone surveys of CHS pnmary care phys101an practlces conducted by Mr.
Levitt in July 2011 and again in February 2013 produced results demonstrating the restrictions
on the acceotance'of medically underserved patients by those CHS practices. TheJhly 2011

* survey focused on the two CHS York County primary care physician practices, Shiland Family
Medicine and Medical Associates of Rock Hill and Fort Mill. These practices operate in four (4)
locations in Rock Hill and Fort Mill and reptesettt eighty (80) percent of the York County patient
- referrals to CHS facilitie_s.' Tr. 580:25 - 581:10. The 2011 survey revealed that Shiland Family

Practice was not accepting new uninsured, Medicaid, or Medicare patients. Tr. 581:10-14. Also

see Jt. Ex. 1B, p. 782. The survey aléo_ showed that Medical Associates.of Rock Hill and Fort
Mill were not accepting new uninsured patients unless the patient paid in advance _éeventy (70)
percent. of a new patient charge that ranged from two hundred ninety dollars ($290) to eight
hundred dollars ($800). Tr. 581:14-20. Mr Levitt’s February 2013 survey revealed no changes
at the practices, which were still not scheduling appointments for new Medicaid or Medicare-
patients. Tr. 599:16 — 600. o | |
96. The mformatlon obtained from CHS primary care offices was also consistent with
records produced by CHS that show relatively low percentages of Medicaid and uninsured care -
by CHS York County practices. CHS records show that in 2012, Medicaid patients of Medical
Associates of Fort Mill represented three-tenths (.3) percent of all patients of the office. Tr.
604:1 - 5; CHS Ex. 27 at-1 (S- CHS 0841). For Medical Assoc1ates of Rock Hill in 2012,
Medicaid patients represented one-tenth (.1) percent of all patients of that office. Tr. 604:6 - 8;
.CHS Ex. 27 at 1. A similar pattern exists in the other CPN York County primary care practice,
Shiland Family Practice: one (1) percent Medicaid patients at the Rock Hill office and six-tenths.
(.6) percént Medicaid patients in Shiland’s Fort Mill office. Tr. 604:9 ~ 14; CHS Ex. 27 at 1.
Similarly, the percentage of 'Medicaid patients of the-Sa'nger Clinic, a CHS-owned cardiology
- group that serves York County patients, was equally low, consisting of one and one-half (-1.5)
~ percent in its Fort Mill office and one.ar.ld six-tenths-(l.o) percent in its Rock Hill office. .Tr.

605:2-13; CHS Ex: 27 at 1. The percentage of uninsured patients these same practices served in
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2012 was also low, ranging from one and three-tenths (1.3) to two and one half (2.5) per'cent.‘
CHS Ex. 27 at 1. |
97. . The number of Medicaid patlents served by these York County CHS physm]an
practlces is substantlally lower than it would be in the absence of restrictive patient-acceptance
practices. Tr. 607:1 — 608:3. For,example, the current Medlcmd,partlclpatlon of Dr. Adlakha's
pulmonology practice is fifteen (15) percent and of Dr. Tayler's OB/GYN practice is fifty (50) -
percent. Tr. 127:19-24 (Adlakha); 263:13 — 264:1 (Taylor).
98.  Piedmont’s payor mix reflects the heavier; charity and Medicaid load’that its
- medical staff members cafry. In 2011, nearly eleven (11) percent of Piedmont's patients were
classiﬂed as self-pay or charity in conﬁast to six (6) eereent of York County patients served by
CHS who were self-pay or charity. Tr. 621:1-17. ‘ '
. 99. Because the CHS primary care practices are not accepting new Medicaid patlents'
- and have not accepted them for at least two years, York County. Medicaid patients would not
have access to CHS primary care physicians. Tr. 609:23 — 610:3. These Medlcmd patients
would also not be in a positien to receive referrals to CHS specialty physicians who would be
responsible for admittiag patients to CMC-Fort Mill. Tr. 610:3-4. The CHS primary care
physicians would function as the. gatekeepers for CMC-Fort Mill. Tr. 610:4-6. If the flow of
medically underserved patients into CHS primary care offices is restricted, the referrals and -
ultimate admissions of those 1nd1v1duals mto CMC-Fort Mill would be restricted as well.
A 'F inancial Considerations .
100. Joel Grlce a thirty (30) year veteran and former director of DHEC’S CON
- division, testified that the function of the financial project review cntena has been to evaluate the -
‘ financial feasibility of proposed projects by considering the reasonableness of proposed reve_riues
. and expenses. Instead of measuring applicants' projection's'against each other because of the
variability of assumptlons and the potential for one applicant makmg adjustments in pro forma
budgets to gain a competitive advantage over another, DHEC has hlstoncally eva]uated the
reasonableness of financial projections based on existing projects it has approved. Tr. 1133:22 ~
1137:16. | | | I
_ 101, " DHEC found 'that Piedmont and CHS’ proposed charges that were comparable to
other facilities in the service area or the state. Mr. Levitt and Mr. Grice testified that they agreed '

with DHEC’s finding. Tr. 692: 1-4;1133:2-9.
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102.  In identifying total capital costs for FMMC, Piedmont projected its costs :

dlfferently from CHS. To accurately compare the projected costs of the two projects, they
needed to be based on the same- factors. Mr, Levitt testified that he made the following
- adjustments to FMMC’s total project costs to achieve that effect: (1) he excluded capitalized
. interest as had CHC; (2) he eliminated an inflationary factor for future constrdction cost that
CHS had not i_nchided; and (3) he applied a large volume purchaser discount on ndedical
equipment available to Tenet or CHS, rather than list -equipment cost at retail chargeé. The
- adjusted total capital cost for FMMC was reduced from $146,000,000 to $119,800,'OYOO.A Tr.
702:2 - 4. . ’ .
103.  The total pfoject_cost per bed for the 100 bed FMMC is $1,200,000 per bed.. For
CMC-FM, the total project cost per-bed is $1,200,000. The costs per bed proposed by Piedmont -
and CHS are consistent with those experienced by oimilar facilities coristruoting new.satellite and '
replacement hospitals. .In 2008, Ms. Brzindt, as directo_f of the CON division, approved
applications for two satellite hospitals, Trident-Berkeley and Roper;Berkeley, at a projected cost
of $2,300,000 per bed. Tr. 703:7 = 8. CHS is an owner of the Roper St. Francis HealthSystem
‘that filed the Roper-Berkeley CON application. Another CHS;afﬁliated satellite 'hospitals Roper
" Mt. Pleasant, was approved m 2005 at a cost of $1,500,000 per bed. Tr. 703:17.— 25. Without
| adjusting for inflation, the cost per bed for some new hospitals have been lower than those
projected by Piedmont and CHS, but overall the capital costs of the proposed projects are
reasonable when compared with the costs _of similar facilities. Tr. 703:6. Neither DHEC nor
~ CHS pfesenfed an); evidence that addfessed the issue of whether the total capital costs of the
proposed projects are consistent-with those of similar facilities. |
_ 104.  Mr. Levitt also compared the proposed operating costs of FMMC and CMC FM
‘W_iﬂ’l other satellite hospitals that have been approved by DHEC. He demonstrated how CMC-
_FM's projected 2010 operating costs are comparable to those approved for Roper Mt. Pleasant in
2005, without adjusting for inflation. Mr. Levitt also demonstrated how FMMC’s 2010 proposed
- operating oosts without adjusting for inflation were consistent with the 2006 operating costs of
Palmetto Parkridge. Mr Levitt _concIuded that the projected total operating costs were' '
' reasonable and consistent with those approved for existing_facilities. Tr. 709:7 - 13. CHS

presented no evidence addressing the operating costs of similar facilities other than its own.

- 38



®

105. DHEC found, and this court agrees, that Piedmont and CHS’ proposed charges
were comparable to other facilities in the service area or state.

106. " FMMC and CMC-FM respective proposed budgets reﬂ_ec_t a positivevincrease in -

" each hospital’s financial performance. over the first three years of operation: FMMC’s ﬁnanciel

performance improves from a deficit of $5,400,000 in the first year of operation to more than

_ $300,000 in net income by its third year of operation.. CMC-FM projects net income of

| $_663,000 in its first year; climbing to over $2,700,000 by its third year of operation.' Tr. 711:15
~22. | ’

107.  Mr. Levitt compared the projected financial performance of Roper-Berkeley and
Trident-Berkeley, the two hospitals whose CON applications Were most recently approved, with
FMMC and CMC-FM. The projected performances of these projecte are comparable to
FMMC’s projected perfonnance, but not to CMC-FM’s projected financial performance. Roper-
Berkeley, a project of Roper St. Francis HealthSystem that is owned in part and managed by
CHS, actuelly showed a loss of nearly $15,000,000 over its first three years of operation, far
greater than those projected by. FMMC. 'However, DHEC found the .Ro'per-BerkeIey project had
sufficient net income and was financially feasible. Tr. 712:14 — 24.  Trident-Berkeley's

- financial performance erojections were consistent with those projected by FMMC, and were
_ likewise found to be financially feasible by DHEC. Tr. 712:1-7. ’
a 108. Mr. Grice examined a broader selection of projects, mcludmg all new hospltal
. CON applications filed and approved since 2005. He testified that it is very common for new

hospitals to incur losses in the first year or two of operation. Tr. 1150:15 — 25 In reviewing
competing applications, Mr. Grice testified that he has never found one applicant more
'ﬁnancially feasible than another if it shows a posrtive trend by the third year. Tr. 1151:23 —

1152:10. There is no issue as to whether either applicant will be able to blrild and sustain their

respective projects. Tr. 1152:11 - 17 , '

109. Both applicants appear to be committed to funding their respectlve projects. CHS
prooosed to use cash to ﬁnance the c_onstIuctlon of CMC-FM. Tr. 715:17 — 20. . Piedmont
presented a letter from its parent 'corporation,. Tenet Healthcare Corporation, stating that the
compeny would frlnd the project and finance it "with the most approlﬂriate and cost-effective

capital structure at the time utilizing existing cash reserves, exisﬁng lines of credit, or the
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issuance of debt or equity." Tr. 714:13 - 715:1. Both financing proposalsvafe reasonable, and
both applicants are financially able to build the projects. -

110. ~This court finds that it is more efficient to build a 100 bed hi)spital éapable of
meeting future need for services thaﬁ to build a 64 bed facility.that requires expansion within a

- few years of opening. When expansion is needed to accommodate the projected growth in
Northern York County, FMMC would be in the better position to respond. FMMC is désignéd
for a capacity of up to 250 beds. Tr. 2667:6 —22. CMC-FM's design, hdwcver; would bennit
"expansion of no more than 20 beds for a total of 84 beds.  Tr. 2628:5 — 20. ~ Without the
availability of shell space to accommodate the growth, bed expaﬁsion at CMC'—FM';NouId be
more expensive and less efficient than at FMMC. Tr. 2567:25 ~2568:3; 2568:15 —2569:3. .

111, CHS argues that its propos.al is more efficient because it projects fewer Full Time
Equivalent (FTE) staff pef-adjusted obcupied bed (AOB) than Piedmont. -Tr. 2603:19 —2604:3.
CHS contends that CMC-FM will employ only three and one-tenth (3.1) total '(clinical and non-
clinical) FTEs per AOB while FMMC will employ four and two-tenths (4.2). Tr. 2603:19 -
2604:3., However,. CHS would employ an unknown number of offsite staff that would provide

services to CMC-FM. 'In calculating its FTEs per AOB, CHS failed to take into account the
.additional cost of this offsite staff. Tr. 1892:1 —22;2604:4 — 15; 2605:8 - 23;2607:6—11.

112! .Ms. Carter testified that CMC-FM’s proposal was also more é_fﬁcient becaﬁse it
had a:higher percehtage of patient care space than Piedmont’s fécility. Tr. 2596:17 —~ 2597:7. |
There is no standard definition of what consti’cuteé patient care space versus non-patient care
_space, and Ms. Carter could not recall whether certaﬁn areas were classified as one or tﬁe other,

: a_lthougﬁ she testified that kitchens, chapels, and shell space could be examples of non-patient
care ,spacé.' Tr 2597:8.— 2598:11. Therefore, under Ms. Carter’s approach, hospitals with no
kitchens, chapels or shell space would be considered more efficient than hospifals with such
areas. This court finds this proposition incongruous. |

- Public Support and Opposition . i _

113. DHEC received more than five thousand (5,0005. letters of support for Piedmont,
and thirty-four (3‘4) letters of opposition. Ex. 1-B at 1011; Tr. 2611:17 — 22. A number of the
Piedmont support letters were critical of CHS, but were not counted b&l DHEC as opposition
letters to CHS. DHEC also received more than five thousand (5,000) support letters for CHS and
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no letters of opposition. Tr. 2612:3 — 12. Some of the CHS letters of s‘uppoft were critical of ,

Piedmont, however, these were likewise not counted by DHEC as opposition letters to Piedmont.

CONCLUSIONS OF LAW

Based upon the above findings of fact, the court concludes the following as a matter of

law:
. L. The ALC has jurisdidtion over this contested case proceeding pursuant to S.C.
Code Ann, § 44-1-60(F) (Supp 2006) and § 1-23-600(A) (2005). In DHEC perrmttmg cases, the
Admmlstratlve Law Judge is the finder of fact. Brown v. §.C. Dep t of Heaith & Envtl. Control,
348 S.C. 507, 560 S.E.2d 410 (2002). This court’s review of a DHEC decision on a-CON
application is de novo. Marlboro Park Hosp. v. S.C'. Dep’t of Health & Envtl. Control, 358 S.C.
573, 595 S.E.2d 851 (Ct. App. 2004). . -
-2, The State Certification of Need and Health Facility Licensure Act, S.C. Code
Ann. §§ 44-7-1 10 to -394 (CON Act), requires a person or health care facility to obtain a CON
before undertaking the construction or .éétablishment of a new health care facility, including a
hospital. S.C. Code Ann.'§§ 44-7-130(10), -160(1) (Supp. 2010). ‘
3. The purposes of the CON Act are f‘fo promote cost containment, prevent
unneeessary duplicatibn of health care facilities and services, guide the establishment of health
facilities and services Which will best serve public needs, and ensure that high q_uality services
are provided in health facilities in this State.” S.C. Code Ann. § 44-7-120 (2002).. -
4, DHEC is responsiblé for administering the CON program in South Carolina. S.C. i
Code Ann. § 44-7-140 (2002) As such DHEC’s duties include promulgatmg regulations, S.C.
Code Ann. § 44-7- 150(3) (2002) and preparing’a South Carolina Health Plan, S.C. Code Ann.
§ 44 7-180(B) (Supp. 2010).
5. DHEC promulgated Regulation 61-15 in order to administer the CON program to
‘achieve the purpose of the CON Act. Regulation 61-15 § 802 sets forth_tlnrty—three 33) pmJect
review criteria applicable to .CON applications. 'Ihe'sé cﬁtéﬁa fall into five (5) general
categories: (1) need for the proposed project; (2) economic con81derat10ns of the project; (3) the
project’s impact on the resources of the hedlth care system; (4) suitability of the site of the
project; and (5) certain special mrcumstances S C. Reg 61-15 §§ 801- 802. During the

application review process, DHEC estabhshes the relative importance of these project review
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criteria and notifies each applicant of the rankmg S.C. Code Ann. Régs. 61-15 §§ 304, 801(2).
While a project does not have to satisfy every project review criterion to be approved, no project
may be approved unless it is consistent with the South Carolina Health Plan. S.C: Code Ann.
Regs. 61-15 § -801(3); see also S.C. Code Ann. Regs. 61-15 § 802(1) (“proposal shall not be
approved unless it is in compliance with the South Carolina Health Plan”).

6. In determining whether to grant or deny a CON application, DHEC evaluates the

proposéd project under the project review criteria found in Reguiation’ 61-15 § 802 and under the
policies and standards in the applicable State Health Plan. S.C. Code Ann. § 44-7-210(C). .
Pursuant to the CON Act, the Department mziy not issﬁe a CON to an applicant “unless the
_application comphes with the South Carolma Heath Plan, Project Review. Criteria, and other
regulations.” S.C. Code Ann. § 44- 7-210(C), see also MRI at Belfazr LLC v. §.C. Dept of
Health & Envtl. Control, 379 S.C. 1, 9, 664 S.E.2d 471, 475 (2008) (holding that compliance
with the State Health Plan and the Project Review Criteria are independent requirements for
approval of a CON). ' |
7. In the case of competing apphcatlons DHEC ‘must award the CON f
appropnate to the applicant who most fully complies with the requuements goals, and purposes
of the CON Act, the State Health Plan the project review criteria, "and other applicable
regulations. S.C. Code Ann. § 44-7-210(B); S.C. Code Ann. Regs. 61-15 §307(2). Here,
Piedmont,‘CHS, Presbyterian, and HPA filed competing CON applications fo provide similar
services or facilities in the same service area. See S.C. ‘Code Ann. § 44-7-130(5) (2002)' S.C..
Code Ann Regs. 61-15 § 103(6) DHEC granted CHS’ apphcatlon to construct a 64 bed general
acute hospital in York County
8. Piedmont tlmely filed a request for contested case hearing challengmg DHEC’s
“decision to approve CHS’ CON application. As a result, Piedmont, as the moving party, bears .
the burden of prdof in this contested case. See Leventis v. S.C. Dep't of Health & Envtl, Control,
340 S.C. 1118, 132-33, 530 S.E.2d 643, 651 (Ct. App. 2000). (holding that the burden of proof in
~ administrative proceedings generally rests upon the party asserting the affirmative of én issue).
Therefore, Piedmont must prove by a preponderance of the evidence that DHEC erred in
apprc;ving CHS’ CON application. See Anonymous v. State Bd. of Med. Exam’rs, 329 S.C. 371,
1375, 496 S.E.é_d 17, 19 (1998) (holding that the standard of proof in an administrative proceeding
is generally the preponderance of the evidence); Nat 'l Health Corp. v. S.C. Dep’t of Healfh &
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Envti.-‘Co'ntrol, 298 S.C. 373, 379, 380 S.E.2d 841, 844 (Ct. App. 1989) (stating that the
preponderance of the evidence standard ‘applies in CON di‘sputes).A | »

9. At the contested case hearing before this ‘court, the issues to be consideréd ére
Alnmted to those presented fo or considered by DHEC dunng the staff review and decision-
_ makmg process. S.C. Code Ann § 44-7-210(E). As long as no new issues are con51dered in

these contested case proceedings, any evidence pertinent to the issues considered by DHEC staff
may be considered by this court. Marlboro Park Hosp. v. S.C. Dep't of Health & Envtl. Control;
358 S.C. 573, 578-79, 595 S.E.2d 851, 854 (Ct. App. 2004).

, 10.  This court must con51der the South Carolina Health Plan in effect at the time the-
CON applications were filed and may also consider the South Carolina Health Plan in effect at
the time of this decision. s.C. Code Ann. § 44-7-225 (Supp. 2010). Thus, this court must
considér the 2004-2005 South Carolina Health Plan and may also éonsider the 2012-2013 South
Carolina-Health Plan. Both of thése plans were admitted as evidence at the contested case

_ hearing. _

-11.  -The weight and credibility assigned to evidence presented at the hea.riﬁg of a
matter is within the province of the trier of fact. See. S.C. Cable Television Ass'n v. S. Bell Tel. &
Tel. Co., 308 S.C. 216, 222, 417 SE2d 586, 589 (1992). Furthermore, a trial judge who -
observes a witness is in the best position to judge the witness’s demeanor and veracity and to
evaluate the credibility of his testimony. See, e.g., Woodall v. Woodall,A 322 S.C. 7, 10, 471
S.E.2d 154, 157 (1996); Wallace v Milliken & Co., 300'S.C. 553, 556,-389 S.E.2d 448, 450 (Ct.
App. 1990). | . - ' ' . .

12.  Under Rule 702 of the South -Ca'rolina' Rules of Evidence, “[i]f sciehtiﬁc,

technical, or other specialized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in iss;uc, a witness qualified as an expert by knowledge, skill, experience,

training, or education, may testify thereto in the form of an opinion or otherwise.” An expert is
granted wide latitude in determining the basis of his oplmon and where an expert’s testimony is
based upon facts sufficient to form an opinion, the trier of fact must weigh its probative value.

Small v. Pioneer Mach Inc., 329 S.C. 448, 470, 494 S.E.2d 835, 846 (Ct. App. 1997). '

13, “[E]xpert testimony is essentlal in cases which involve a subject of special
technical science, skill, or occupation of which the members of the jury or the trial court are not

presumed to be specially informed.” 32A C.J.S. Evidence § 729, at 85 (1996). For example, the
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South Carolina Supreme Court has held that in medical malpractice cases “the plaintiff must use
expert testimony . . . unless the subject nﬁaﬁer lies within the ambit of common knowledge and

| experience, SO thaf no special learning is needed to evaluate the'conduct of the defendant.”
Pederson v. Gould 288 S.C. 141, 143, 341 S.E.2d 633, 634 (1986). '

4. In general “expert opinion evidence is to be considered or weighed by the triers
of the facts like any other testimony or evidence ... [;] the triers of fact cannot, and are not
required to, arbitrarily or lightly disregard, or capriclbusly reject, the testimony of expérts or
skilled witnesses, and make an unsuinportéd finding to the contrary of the opinion.” 32A C.J.S.

- Evidence § 727, at 82-83 (1996). Howover, the trier of fact may give an ekpert’s testimony the
_ weight he or she determines it deserves. Florence County Dep't of Soc. Servs. v. Ward, 310 S.C.
69, 72-73, 425 S.E.2d 61, 63 (Ct. App. 1992). Further, the trier of fact may accept the testimony
of one expert over that.of another. See S.C. Cable T elevlsibn Ass'nv, S. Bell Tel. & Tel. Co., 308

S.C. 216,417 S.E.2d 586 (1992). :
15.  The parties do not d1spute DHEC’s ﬁndmgs that Piedmont and CHS equally meet

the following project review criteria:

1 Complianoe with the State Health Plan
- 3¢ Location allows for timely dehvery of necessary support services at a

reasonable cost
3e  Documentation of means by whlch persons will access services
6a  Proposed/comparable charges
7 Consistent with similar facilities
- 13a Successful operations and management experience
13b  Ability to obtain financing
. 13d Record of compliance
. 4a . Support of affected persons
4c  Possible transfer agreements
: Wlth there being no evidence in the record to the contrary, the court concludes that DHEC did

~ not err in finding thnt Piedmont and CHS equally met these Project Review Criteria.
Need (2a, 2b, 2¢, 2d, 2¢, 3a) | | |

16.  Project Review Criteria 2a requires identification of the target population wh_ilo
'Critoria 2b requires projections of anticipated populotion changes to be reasonable and based

upon accepted methodologies.
17. PrOJect Review Criteria 2¢ requires that the proposed prOJect provide services that
" meet an 1dent1ﬁed need of the target population, and Pro_;ect Review Criteria 2e provides that the

projected utilization should be sufficient to justify the implementation of the proposed service.
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18.  Expert witnesses presented by both parties agreed on one core issue: aneed exists

for a new hospltal in Northern York County No consensus was reached, however, on the
ﬁmdamental question presented whether that need is for CHS’ 64 bed facility or Predmont s 100
bed facility. Asnoted in the Fmdmgs of Fact this coturt was persuaded that Piedmont proved by
a preponderance of the evidence that a 100 bed ‘hospital would better meet the needs of the
residents of York County - than the 64 bed facrhty CHS proposed. CHS relied on its
maldistribution theory during staff review as the primary ba31s for challenging the need for
Piedmont's larger facrhty. However, when updated census data were applied to its methodology
“during trial, it revealed that the be‘ds in York County would be more. equitably distributed
through the FMMC 100 bedkhospital than they would by the construction of CMC-FM.-
FMMC’s capacity to expand to 250 beds in the future also demonstrates that it would be better
positioned to meet the needs of the rapidly growing Fort Mill area than CMC-FM. CMC;FM'
. own prolectlons show that, by the thrrd year of operation, it would be operatmg at an occupanoy
level that would justify the approval of new beds, but w1th little shell space available to it for
expansion. These prolectrons are further evidence that CHS’ proposed facﬂlty would be too
small to fully méet the demand.

19, In addition to_ ‘meeting the need for ne\?t/ hospi.talvservices, Piedmont's application
. was specifically intended to stretlgthert the York County healthcare aystem by reducing
outmigration from York County. While patients have aought medical services outside of York
County for years, prirrrarily‘ in the-Charlotte area, the outmigration accelerated from 2005 to
2011 The effects of the outmigration, which are detailed in the relevant Findings of Fact and are
incorporated herein, reduced the ability of Piedmont and many of the mdependent physicians on
Piedmont's medical staff to meet the healthcare needs of York County residents. Piedmont
demonstrated by a preponderance of the evidence that the establishment of FMMC would
- strengthen the capacity of existing York County providers to meet those needs. For these
reasons, Piedmont best meets § 802.2 (a, b, c, €). '

20.  Project Review Criteria 2d addresses the reduction, relocation, or elimination ofa
facitity or service. Since only Piedmorrt’s application proposes to relocate beds, the applicability
of this criterion is limited to Piedmont.. The court finds that t}te transfer of 36 beds to FMMC

will not adversely affect the population served at Piedmont because even with the transfer of the
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36 beds, Piedmont would have more than 70 available beds on an average day. The court further
finds that these beds will be better utilized at FMMC. '

21.- - Project Review Criferia 3a provides that unnecessary duplication of services will
not be approved. The court ooncludes that Piedmont's transfer of 36 beds would not
unnecessarily duplicate services, but rather it would redeploy beds to an area of greater need in -
the county. Thefefore the coﬁrt concludes that both applicants equally meet this criteria.
Access to Medically Underserved (3b, 3d, 3f, 3g) ' ‘

22.  DHEC accepted CHS’ projections that CMC- FM would provide charity care
equaling 6.3 percent of its gross revenue. The State Health Plan defines indigent care, also

referred to as charity care, as

medical care (measured in dollars) provided to an individual who has been
. determined to be unable to pay for this care prior to admission in non—omergency '
situations, and as soon as possible but before the discharge in emergency
situations and for which only one billing has occurred and no other efforts have
been undertaken to collect such debt. Indigent care does not include debt;
contractual adjustments or care that is reimbursed by a governmental program
(Medicare, Medicaid, County indigent care program), church, or philanthrophic

organizations.

2004-2005 Staite Health Plan at I-5, L6, | |

23.  Project Review Critorion 3b requires that the project should be located so that it
méy serve medically underserved areas. The court concurs with the Department that both
applicants equally meet tlﬁs criteria.

24. . Project Revxew Cnterlon 3d requires that the proposed facﬂlty should not restrict
admlssmns DI—IEC found that Pledmont and CHS equally met this criterion. However, CPN _
internal records suggest CPN practices in York County limit access for 1nd1gent, Medicaid, and
even Medicare pat.'i-ents. -Whereas Piedmont and the non-contractually bound physicians who
have privileges there do not. The court finds that this criteria is best met by Piedmont.

25. Project Review Criterion 3f directs that applicants should address the extent to
which all residents of the area, particularly low i income and medically underserved res1dents are

likely to have access to the proposed facility.
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26. CHS’ proposed: charity care does not meet the definition quoted above. Mr.
Stewart’s testimony and CHS internal documents reveal that CHS’ charity care projections
include large amounts of bad'debt that CHS reclassifies as charity care. Contrary to the State
Health Plan’s requirements, these reclassifications occurred before, duﬁng, and after patients’
) hosp1ta1 stays. _ |
i 27. - As discussed in the Findings of Fact, ‘the greater weight of the evidence suggests
'CMC-FM’s charity care will be significantly less than 6.3 percent of its gross revenue. This is
'substantiated by past cost reports filed b)t' CHS for CMC-Pineville and CMC-Mercy, indicating
those hospitals prov1ded charity care valued at 2.6 percent of gross revenue.

28.  Additionally, while the court finds that both applicants addressed the issue of
availability of care for indigent residents in the county, the Fmdlngs -of Fact reflect the comt’
concern that the practices of physicians affiliated with CHS via CPN would limit non-emergency
access to CMC-FM. Therefore, the court finds that Piedmont better meets Criteria 3f.

29.  Project Criteria -3g requlres apphcants to ensure that 1nd1v1duals in need of
. treatment have access to appropriate care, regardless of their ab111ty to pay. The court finds that
both apphcants meet this criteria.

Adverse Impact (16¢, 22, 23a, 23b, 3h) -
. 30. . The most heavily disputed application of the Project Review Criteria relates to
DHEC’s analy51s of the Project Review Criteria on adverse impact. | .

31. At trial, Piedmont’s witnesses objected to DHEC’s exclusion of Cntena 3h and
the relative low ranking that DHEC gave Criteria 23a and 23b. S.C. Code Ann. § 44-7-210(E)
limits the issues to’ be: considered at the contested case hearing to those presented to or
con51dered by DHEC during the staff review and demswn—makmg process. - By fallmg to raise
the 1ssues related to the exclusmn and importance of certain Project Review Criteria to DHEC
prior to the contested case, Pledmont cannot raise these objectlons in the contested case.
Aceordmgly, the court rejects Pledmont s arguments that DHEC erred in failing to consider
Criterion 3h and in ranking Criteria 23a and 23b as nmong the least important criteria in its
réview. As a result, the court will consider these criteria according to the ranking established by

- DHEC in its letter of March 27, 2006. This does not require the court to ignore Criterion 3h but
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rather,.that the court should give no greater weight to this criterion than it does to any of the
other cr_iterial that were not specifically listed in DHEC’s ranklng'. 14
32.  The effect on Piedmont of the loss of over one thousand (1000) patients and -
millions of dollars a year w111 make it more difficult for the hospital to recoup its fixed costs. Its
. associated per unit cost per unit-of services associated would increase. As a result, the operation
of CMC-FM would have an adverse effect on exlstirig providers. For that reason, Piedmont best
: meets § 802.16(c). ‘ | '
33.  Project Review Criterion 22 requires that the proposed project’s effect on the
distribution of health services should be carefully - considered to funcnonally balance the
distribution to the target population, The court concludes that the operation of CMC-FM would
have an adverse effect on the distribution of services provided by existing healthcare providers to
the residents of York County. Section 802.22 calls for an evaluation of the effect of the
proposed facility or service not only on Pledmont but also on other healthcare providers. Letters
_‘ from over forty (40) physicians to DHEC during its staff review as well as the testimony of the
three physicians is compelling evidence that the ability of existing York County healthcare
ptoviders to serve residents of the county would be jeopardized by the operation-of CMC-FM.
Pledmont best meets § 802.22, - ' . ' ' |
" 34, Criterion 23a requires the consideration of the 1mpact on the current and proj ected
oecupancy rates or use rates of existing facilities and services, weighed agamst the increased
accessibility offered by the proposed services. 803(23)(a). For reasons detailed in the Findings
of Fact of this Order, this court finds the position asserted by CHS and DHEC that by shifting
patients from CHS facilities ootside of York County, CMC-FM will cause little, if any, adverse
impact on 'Piedmont to be unsound. CHS -lacks both the incentive and the ability to accomplish
such a shift or to control admissions to CMC-FM. Although CMC-FM will undoubtedly serve
_ CHS patients, the court ﬁnds Pledmont has proven, by a preponderance of the evidence, that
CHS would contmue to acquire market share from Piedmont if CMC-FM were estabhshed ThlS '
would be accomplished through services provrded by CMC-FM, as well as by the increased

outmigration of patients to CHS facilities outside of York County for more specialized services.

4 Ms. Fechtel’s letter of March 27, 2006, explained that all other relevant criteria—the criteria not spec1f ically
listed in the letter—would be given equal 1mportance Thus, any criteria that was not listed but was relevant to
conSIderatxon of the CON applications would be given equal importance. :
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| 35.  Given the rapid popula’uon growth pro_]ected for Northern York County, the court -
concludes that the incremental approach is more reliable than the lookback approach in
calculating CMC-FM’s impact on Piedmont. Under the incremental approach, Piedmont would
lose from one thousand six hundred (1,600) to three thousand (3,000) inpatients per year. ‘When
 the loss of outpatients is projected, the total annual lost income caused by the operation of CMC-
FM would range from $12:000,000 to $22,000,QQO, depending upon which expert’s analysis is
considered. This court is persuaded by the analysis of other courts which have found that
significantly smaller losses constitute adverse impact. See e.g., Lexington County Health Servs.
Dist., Inc. v. DHEC, 04-ALJ-07-0365-CC, 2006 WL 2899943 (ALC Sept. 15, A2006) (83.2-34.5
million annual loss to Palmetto Health is adverse impact); Edisto Surgery Center v. DHEC, 1998
WL 404373 at 17 (ALC, July 2, 1998) (annual loss of $2.7 - $3.1 million would be substantlalp
' negatwe impact on The Reglonal Medical Center of Orangeburg and’ Calhoun Counties).
Moreover, Piedmont’s projected loss represents between thirty-three (33) and ninety (90) percent
of its annual pretax income. See Marlboro Park Hosp. v. DHEC’, 2000 WL1274366 at 9 (ALC,
JulyA 27, 200_0) [a thirty-two (32) percent reduction in pretax income constitutes substantial
adverse impact]; see id. (a reasonable profit is necessary for hospitals to make capital
investments such as new equipment). v . -

36.  The court finds that CHS’s proposal does not meet PIQ]GCt Rev1ew Cntemon 23a
and that Piedmont’s does meet it.

37.  Criterion 23b requires that the stafﬁng of the proposed hospltal should be
provided-without unnecessanly depletmg the staffing of existing hospitals or services. Piedmont .
presented evidence CMC-FM would have a negative impact. on Piedmont’s abilify to staff its
existing facilify.‘ It argued that because a large percentage of Piedmont’s staff, especially
nurSing staff, currently live in Northero York County or Mecklenburg County, CMC-FM’s
relative proximity to their homes could pose a significant threat to Piedmont’s ability to retain or
recruit a substantial portion of its workfofee. Tr. 224:4-23; 688:8-15. However, none of the -
witnesses testifying for Piedmont on this issue could provide the .court with specific examples of -
what staff might be depleted, or the degree they might be depleted. Mr. Masterton, l;iedmont’s
witnese, acknowledged that he could not quantify wﬁat, if expenses, salaries, staff, and services

- might have to be reduced. Tr. 224:4 - 226:7, 2830:25 — 2831:6. The court finds that the position
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- of Piedmont too speculatlve to support a ﬁndmg that the construction of CMC-FM would deplete
| its staff. Therefore, both parties equally meet Cr1tenon 23b.
Financial Feamblllty (6b, 9, 15, 16a,17)

38.  The court concludes that Pxedmont and CHS equally meet Regulation 61-15 §
802(6)(a), as the proposed changes of both applicants are "comparable to those changes
established by other facilities for similar services within the service area or state." Piedmont and
CHS also equally satisfy Regulation 61-15 § 802(7) as their projected expenses are "consistent
. with those experienced by similar facilities." The court also agrees with Piedmont and CHS that

Project Rev1ew Criterion 16b is not apphcable ' '

39. Pro_]ect Review Criterion 6b requires that projected levels of utilization should be
consistent with tltose_ experienced by similar facilities and consistent with the need of the target ‘
population. As described in the coutt’e Findings of Fact, CMC-FM will be We]l-utilized,
“however, with its smaller size and a projected occupancy rate approaching seventy (70) percent
in its third year of operation, CMC-FM may need to expand to meet the growing needs of rapidly
“expanding Northet'n York County. FMMC’s projected levels of utilization are lower, with a
projected occupancy-rate of 58 percent- in its third year of operation. However, evidence was
presented that FMMC’s projected occupancy rates were consistent with similar facﬂities in the
service area and the State. Additionally, FMMC’s proposed larger size, created by the transfer of
36 beds from Piedmont to FMMC, places it io a better position to accommodate the expanding
population of fast growing Northern York County. For these reasons, thls court concludes that
both Piedmont and CHS equally meet Project Review Criterion 6b.

40, Both applicants equally satisfy Regulation 61-15 § 802(9)5 as both show an
.improvement in net revenue over the course of time. Both equalllyv satisfy Regulation 61-15 §
802(15), as both have projected the immediate and long-term financial feasibility of their
projects. Id Both applicants equally satlsfy Regulation 61 15§ 802(16)(a), in that both have
identified feasible methods of fundmg . A

41.  -Section 802(17) prov1des that "[tJhe proposed. project should improve efficiency
by avoiding duplication of eervices, promoting shared services, and fostering economies of
| scale.” Piedmont better satisfies this ctiterion because its proposal fosters economies of scale by
spreéaing costs over a greater number of beds. Not only will FMMC's 100 beds better
' accommodate future growth, FMMC is better des1gned for expansion than is CMC-FM.
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Public Sl_lpport and Opposition (4b) /
' 42."" Both applicants equally comply with Regulation 61-15 § 802(4)(b), which
requiros consideration of whether documented opposition exists toa proposed project. Both
submitted over 5,000 letters of support. While DHEC counted 34 letters of opposition to
Piedmont, it did not count as opposiﬁorr a number of letters from phyéicians both supporting
FMMC and opposing CHS. |
Conclusion ; o
_ 43.  Piedmont and CHS both presented outstanding cases. DHEC conducted a
thorough 'review.process for the applicatrons DHEC staff asked NUMEToUs. questions of both’
apphcants seeklng additional information and held a prOJect review meeting to thoroughly
discuss and understand the proposed projects. The Project Review Criteria Analysis was
thorough-and detailed. This court finds that the Departmen’r properly reviewed and analyzed
both applications. To the extent that the court disagrees with certain aspects of Ms. Brandt’s
énalysis, it was persuaded“.by the testimony of Mr. Gricé,’ an expert w1th three decades of
institutional knowledge and history with DHEC’s CON program, |

44.  This court concludes that either hospital wouid promot_e cost containment. Both
applicants have the ability to access cas}r to build its facility. Although the total cost to build -
FMMC is higher than the cost to build CMC-FM., tlre court concludes the per bed cost of the two
facilities is comparable. Because the need for 100 beds has been established, the greater cost
rrecessary for’the construction of the larger facility is.an irrlperative expenditure that meets the
. public need. Another factor contributing to the greater cost required to construct FMMC is-that
1t is designed to accommodate growth of up to 250 beds, while CMC-FM is desrgned to add no
_more than 20 beds. ’ :
. - 45 This court concludes that neither proposed Fort Mill area hospital would
unnecessarily duplicate the services provided by Piedmont. Moreover, Piedmont has justified
the transfer of 36 bedsas a reasonable use of those resources to address the growing demand for

- healthcare services in Northern York County. .
' 46.  This court concludes that the. estabhshment of FMMC will best serve the public

needs by reducing the outmigration of York County residents to hospitals beyond York County,
and. in so doing, will strengthen the existing healthcare system-in York County that consists

largely of Piedmont Medical Center and non;c_ontractually bound physicians on-the Piedmont
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medical staff. _Approx-'al of Piedmont’s application will help stem outmigration and maintain
- quality of care, while approval of CHS’ will escalate outmigration and lead to an erosion of
] quality of care in York County, especially for 'specialty services. For all these reasons, FMMC
will better serve pubhc needs than CMC-FM. - : : -

47. Thls court concludes that either apphcant would be capable of prov1dmg thh
quality healthcare services at its proposed Fort Mlll area hospital. One of the principal
differences between the applicants is that the approval of CMC-FM would have the effect of
~ causing the erosion of quality of caré¢ at Piedmont and among specialists pracficing_ there as a
' résult of the diminution in the volume of patients and the degradétion of the payor mix of the .
patients who would continue to be seen at Piedmont. Consequently, there would be no hospital
in York County providing Ih.any of the high quality and 'tert-iar.y services that Piedmont has
.added. Alternatively, the establishment of FMMC will ensure that high quality-services continue
to be provided arid added within York County. |

48.  Piedmont made a proffer of evidence on the “bed need” issue 1dent1ﬁed in this
~court’s Order on Motion in Limine date April 5, 2013 and Piedmont’s argument in the prior
contested case hearing béfore'Judge Matthews. I conclude that Judge Matthews’ prior rulirig is
dispositive of this issue.

49.  CHS made a proffer of evidence on the “competing applicant” issue identified ion
this court’s Order on Motion in Limine dated .April 5, 2013 and CHS’ argument in the prior
’contested case before Judge Matthews. I conclude that Judge Matthews’ 'pn'or ruling is
dlsposmve of this issue.

50.  -Due to the enormous amount of dlscovery involved in this case, the large volume
of evidence gathered and presented, and the occurrence of unforeseen but unavoidable delays
associated with thé hearing, the court finds substantial cause justifying the issuance of the final
decision in this Amia"rter falling outside of the eighteen (18) month timeline set forth in S.C. Code
Ann. §44-76-220(g)(Supp. 2013).

o ORDER
- After careful review of l_the evidence presented in this matter, and based upon the findings
of fact and conclusions of law stated above, the court finds that Piedmont’s application to -

establish FMMC most fully complies with the State Health Plan, the Project Review Criteria, and
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the purposes .of the CON Act and, therefore, should be approved while CHS’ apphcanon to
construct CMC-FM should be denied. ‘

~ . IT IS HEREBY ORDERED that the Department shall issue the CON application to
Amisub of South Carohna, Inc. d/b/a Pled_mont Medical Center d/b/a Fort Mill Medical Center
for the purpose of bui]din'g; a 100 bed general acute,care hopital in\York Couhty, S'outh

' Carolina. ‘
AND IT IS SO ORDERED."
S. Philli ,ng‘pgfu
o _ ~ Administrative L Judge
December 15, 2014

Columbia, South Carolina '

** The court gave careful consideration to all of the issues raised by CHS in its Motion for Reconsideration in
drafting this Amended Final Order. To the extent that any issues raised in the Motion for Reconsideration are not
specifically addressed in this Amended Final Order, the court found them to.be without merit.
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CERTIFICATE OF SERVICE

I, Leah E. Garland, hereby certify that I have this date served this Order upon all parties to this
cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency

Mail Service, or by electronic mail to the address provided- by the parfy(ies) and/or their 4

attorney(s). _ ) _ ‘
Uj}m
Leah E. Garland
: . Judicial Law Clerk
December 15, 2014

Columbia, South Carolina
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The South Carolina @uui:t of Appeals

Grand Strand Regional -Medical Center, LLC,
Respondent, : : B

V.

‘South Carolina Department of Health and Environmental
Control, Respondent below. '

| Grand Strénd Regionai Medical Center, LLC,
- Respondent, - '

- V.

° A}

South,Carolina‘Depar-tment,‘of Health and Environmental
Control and Carolina Regional Cancer Center,
'Respondents below, '

of Whom Carolina Regional Cancer Center is the
Appellant. ‘ :

Appellate Case No. 2014-000973

ORDER

The South Carolina Department of Health and Environmental Control (DHEC)

_ granted Carolina Regional Cancer Center (Appellant) a Certificate of Need (CON)
to add a linear accelerator to a proposed radiation cancer treatment facility in
Conway. At the same time, DHEC found competing—and denied—a CON
application by Respondent, Grand Strand Regional Medical Center, LLC, seeking
to add a linear accelerator facility to its hospital campus in Myrtle Beach. On
-appeal to the Administrative Law Court (ALC), the ALC reversed DHEC's
decision in part, finding the applications were not competing and both Appellant -~
and Grand Strand should be granteda CON. . ‘




Appellant appealed the ALC's decision granting Grand Strarid's CON. As required
“by section 44-7-220(B) of the South Carolina Code (Supp. 2014), Appellant posted

a bond with this court in the amount of $489,431.25, which represents an amount.
~ “equal to five percent of the total cost of Grand Strand's project. Section 44-7-

~ 220(B) further provides, "If the Court of Appeals affirms the [ALC]'s decision or
dismisses the appeal, the Court of Appeals shall award to the party whose project is
the subject of the appeal all.of the bond and also may award reasonable attorney's
fees and costs incurred in the appeal.” - -

Appellant subsequently filed a petition for supersedeas and requested panel review
of a single judge's order denying the petition. We granted panel review and held a
hearing on February 25, 2015. Appellant asks-the court to stay the ALC's order
granting a CON to Grand Strand pending the resolution of the appeal. In its-filings
and in its arguments before the court, Appellant argued (1) it was entitled to a stay |
under Rule 241(c)(2), SCACR,; (2) this-court should read a mandatory stay into
section 44-7-220(B) because without a stay, the statute produces absurd results
contrary to the CON Act's purposes; and (3) unless a stay is imposed the appeal

* bond provision unconstitutionally curtails Appellant's right to judicial review,
violates procedural and substantive due process, and violates the constitutional
guarantee of equal protection. After careful consideration, we deny the petition for
supersedeas. '

Appeals from administrative tribunals are exceptions to the automatic stay
requirement of Rule 241(a) of the South Carolina Appellate Court Rules. Rule
241(b)(11), SCACR. Howeéver, a supersedeas may be ordered pursuant to Rule
241(c), SCACR. The rule provides that "[i]n determining whether [a supersedeas]
should issue . . . [we] should consider whether such an order is necessary to
preserve jurisdiction of the appeal or to prevent a contested issue from becoming - -
~ moot." Rule 241(c)(2), SCACR. We find there is no danger the court will lose
jurisdiction or the.issues on appeal will become moot if Grand Strand is allowed to
proceed with its project. See S.C. Ret. Sys. Inv. Comm'n . Loftis, 402 S.C. 382,
384, 741 S.E.2d 757, 758 (2013) ("A case is moot where a judgment rendered by
the [cJourt will have no practical legal effect upon an existing controversy because:
an intervening event renders any grant of effectual relief impossible for the
[clourt."). Grand Strand acknowledges that if it were to proceed with construction
of its facility, it would have to cease all operations related to its project if this court
reverses the ALC's decision approving its CON. Therefore, whether Grand Strand
proceeds with construction and operation of its facility will not moot the issues on
appeal or strip this court of jurisdiction. :



Appellant asserts it will face "severe consequences" if Grand Strand i.s allowed to
begin operating its linear accelerator services on its hospital campus "just three
miles away from Appellant's existing operations” because referral patterns among
doctors in the area will change. We find Appellant has not established that a stay
is necessary to prevent irreparable harm to its referral base. Briefing is complete in
the case and Grand Strand confirmed during the hearing that it has not yet begun |
its project, which is scheduled to take eighteen months.  Therefore, even if Grand
‘Strand were to begin its project today, this'court will likely decide the merits of the
appeal before'the completion of Grand Strand's project and thus, well before area
doctors begin to change their referral patterns.

Appellant further argues sectlon 44-7- 220(B) yields an absurd result, contrary to
the CON Act's purpose if'a mandatory stay is not required in exchange for it
posting a bond, "[d]espite the lack of the word 'stay' in the . . bond provision."
However, our rules of statutory construction do not allow courts "to add the words -
[the legislature] omitted, nor to interpolate them on conceits of symmetry and
policy." - Consumer Advocate for the State of S:C. v. S.C. Dep't of Ins., 397 S.C.
599.602, 725 S.E.2d 708, 710 (Ct. App. 2012) (alteration in original) (quoting
Kinard v. Moore, 220 S.C. 376, 388, 68 S.E.2d 321, 325 (1951)). Section 44-7-
220(B) contains no requirement that a mandatory stay be issued in conjunction

_ with the filing of the appeal bond, and we decline to insert such a requlrement into

~ the statute.

Appellant also asserts this court may reject’ the plain language of the statute if
abiding by it would render it unconstitutional. See Kiriakides v. United Artists
Commc'ns, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994) ("However plain.
the ordrnary meaning of the words used in a statute may be, the courts will reject
that meaning when to accept it would lead to a result so plainly absurd that it could
not possibly have been intended by the [l]egislature or would defeat the plam
legislative intention."). Here, Appellant argues there can be only two justifications
for awarding the appeal bond to Grand Strand if its CON is upheld: (1) to
comipensate Grand Strand for delay costs caused by the appeal, or (2) to deter and
punish Appellant for appealing. If Grand Strand proceeds with its project,
unencumbered by a stay, it will incur no delay costs, and in that situation,
Appellant argues the appeal bond provision becomes punitive, violating its

_constitutional right to judicial review, procedural due process, substantive due
process, and equal protection.

We find there has been no impairment of Appellant's rlght to judicial review under
Artlcle 1, Section 22 of the South Carohna Constitution, nor has there been a



violation of its right to procedural due process. See S. C. Const. art. I, 22
(providing "[n]o-person shall be finally bound by a judicial or quasi-judicial
decision of an administrative agency affecting private rights except on due notice
and an opportunity to be heard . . . and he shall have in all such instances the right
to judicial review"); Harbit v. City of Charleston, 382 S.C. 383,393, 675 S.E.2d
776,781 (Ct. App. 2009) ("The fundamertal requirements of due process under the
United States Constitution and the South Carolina Constitution include notice, an
opportunity to be heard in a meaningful way, and judicial review."). Appellant has
- successfully initiated its appeal of the ALC's decision, and this court will soon give
Appellant its judicial review. Appellant has never claimed it was unable to afford
the appeal bond or that the appeal bond otherwise deterred it from filing its appeal.
Further, because Appellant will receive its judicial review, we decline to find that
the legislature's decision to impose the appeal bond violated the separation of
- powers doctrine by attempting to curtail judicial review and make the ALC, an
executive branch agency, the final arbiter in CON cases. '

Second, we find Appellant has not demonstrated an equal protection or substantive
due process: violation because there is a rational basis for the statute's.provision
awarding a respondent the appeal bond if the ALC's decision is upheld, and this

- provision is related to a legitimate government interest. See Sloan v. S.C. Bd. of
Physical Therapy Examiners, 370 S.C. 452, 480, 636 S.E. 2d 598, 613 (2006) ("To
satisfy the equal protection clause, a classification must (1) bear a reasonable
relation to the legislative purpose sought to be achieved, (2) members of the class
must be treated alike under similar circumstances, and (3) the classification must
rest on some rational basis."); id. at 483, 636 S.E.2d at 614 ("[T]he standard for
reviewing all substantive due process challenges to state statutes . . : is whether the
statute bears a reasonable relationship to any legitimate interest of govemment ".
As we read the statute, the legislature imposed the appeal bond on CON appellants
to reserve some funds to compensate a respondent harmed by the delay of its
approved project during the pendency of the appeal. We believe thatisa -
legitimate government purpose.

We acknowledge that in some instances, adherence to the statute as written may
produce imperfect results; however, we do not believe this invalidates the statute.
See Bodman v. State, 403 S.C. 60, 70, 742 S.E.2d 363, 368 (2013) (stating that in
the equal protection analysis, "[t]he classification also does not need to completely
achieve its purpose to withstand constitutional scrutiny" nor does "[t]he fact that
the classification may result in some inequity" make the classification -
unconstitutional (internal quotation marks omitted)). For example, if Grand Strand
chose not to delay its project during the appeal and we affirm the ALC's decision,




Grand Strand may be entitled to receive the appeal bond without having suffered
any delay costs. In that event, depending on how and whether this court awards
costs and attorney's fees, the award of the appeal bond to Grand Strand could

- constitute a windfall. On the other hand, if we impose a stay or if Grand Strand

- chooses to delay its project during the appeal process and we affirm the ALC's
decision, the award of the appeal bond may not fully compensate Grand Strand,
resulting in a shortfall. In that case, the appeal would have harmed Grand Strand's
economic interests. The statute may be understood to balance these two potential
outcomes within the larger statutory framework of the CON Act, which seeks to
efficiently regulate the construction of health facilities. See S.C. Code Ann. § 44-
7-120 (2002) (stating two of the purposes of the CON Act are to "guide the

. establishment of health facilities and services which will best serve public needs,
and ensure that high quality services are provided in health facilities in this State").
Accordingly, we believe section 44-7-220(B) 1s constltutlonal as wntten and it 1s
not necessary to grant Appellant a stay to render the statute valid.

Therefore, for these reasons noted above, we deny Appellant S petltlon for
supersedeas ) '

- Columbia, South Carolina.

cc:  William R. Thomas, Eseuire : T

Walter Hammond Cartin, Esquire _ Tunch 19, 2015 %ﬂﬁ
Ashley Caroline Biggers, Esquire -~ o

_ Vito Michael Wicevic, Esquire
Amber B. Carter, Esquire



'STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Amisub of South Carolina, Inc., d/b/a :
Piedmont Healthcare System d/b/a Fort Mill - Docket No:: 11-ALJ-07-0575-CC

Medical Center,
Petitioner,

vs: ORDER DENYING RESPONDENT’S

South Carolina Department of Health and - MOTION TO STAY/SUPERSEDEAS ‘

Environmental Control and The Charlotte- PENDING APPEAL.

Mecklenburg Hospital Authority d/b/a-
Carolina Medical Center-Fort Mill; -

Reépo_ndents.

L

This ‘matter is before the court on the ReSpondént’s, The Charlotte Mecklenburg Hospital
Authority d/b/a Cafolina Medical Center-Fort A_Mill (Respondent or CHS), Motion to
Stay/Supersedeas Pending Appeal and M‘e_morandum in Suf)port filed on January 28, 2015. The
Respondent seeks to stay the Decernber 15,.2015 Amended Final Order of the South Carolina’
Administrative Law- Court (“ALC” or “court”) granting the contested Certificate of Need (CON)
to Amisub of South Carolina, Inc., d/b/a Piedmont Healthcare System d/b/a Fort Mill Medical
Center (Pefitioner or Piedmont) pending the éutcome of the appeal filed by the Respondent in the
South Carolina Court of Appeals. The court issued an Order Granting Motion to Stay Pending
Appeal on Februéry 10, 2015. H'owevér, the court vacated that Order on February 12, 2015
when it became aware that reSponsivé pleadings that had been submitted by the Petitioner, had
. been misrouted to another judge on the ALC and had not been considéréd when the court issued
its February 10, 2015 Ordef. Having reviewed the Petitioner’s Memorandum in Oppositioh to
Respondent’s Motion to Stay/Supersedeas Pending Appeal, as well as the Respondent’s Reply
Memorandum, the cdurt_ dénies the Respondent’s Motion to Stay/Supersedeas Pending Appeal. ' _
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This CON contested case was initiated by the Petitioner on NovemberIIS, 2011. Aftera
hearing on the merifs, this court issued a Final Order dated March 31, 2014 (Final Order) which
granted a CON to the Petitioner and denied a CON to the Respondent. The Respondent received
~ written notice of the entry of the Final Order on March 31, 2014. On_ April 9, 2014; the
Respdndent timely filed a Motion to Alter or Amend the Final Order pursuant to ALC Rule 29(d)
and Rule 59, South Carolina Rules of Civil Procedure (SCRCP). On May 2, 2014, thé court
. vacated the Final Order. On December 15; 2014, the court issued an Amended Final Order. The

Respondent received written notice of the entry of the Amended Final Order on December 15,
2014 ahd filed a Notice of Appeal with the South Carolina Court of Appeals on January 14,
2015. The Respondent subsequently filed a cash bond, pursuant to S.C. Code Ann. § 44-7-
220(B), with the Clerk of the South Carolina Court of Appeals in the sum of One Million Five
Hundred Thousand and no/100 Dollars ($1,500,000.00), which is the maximum amount payable
by statute. o |

- JURISDICTION

The ALC has jﬁrisdiction to rule on the Respondent’s Motion to Stay pursuant to Rule
241, South Carolina Appellate Court Rules (SCAPCR). Rule 241(_d) provides:
Except where eéxtraordinary circumétances‘ make it impracticable én »
application for an order lifting the automatic stay or for supersedeas must
_ first be made to the lower court or administrative tribunal which entered.
the order or decision on appeal. The issuance of an ex parte order or
decision, or an unnecessary delay by the lower court or administrative
tribunal in ruling on this apphcanon shall constitute an extraordinary
circumstance. |
Slmllarly, Rule 205, SCACR provides:
Upbn the service of the notice of appeal the appellate court shall have excluswe
jurisdiction over the appeal; the lower court or administrative tribunal shall have
jun's'diction to entertain petitions for writs of supersedeas as provided by Rule
241. Nothing in-thes'e Rules shall prohibit the lower court, commission or

tribunal from proceeding with matters not affected by the appeal.



‘Therefore, the ALC has jurisdiction to consider any motidn for a stay/supersedeas after a Notice

of Appeal is filed, and the Court of Appeals may only consider it after the ALC has ruled or
-under “extraordinary circumstances.” Pursuant to S.C. Code Ann. § 1-23-380(2), the ALC may
. grant a stay requested by-e party “upon appropriate terms.” A-Pursuant to S.C. Code Ann. § 44-7-
220(B), a party seeking a reversal of the ALC’s decision to approve a CON application must
deposit a bond with the Clerk of the Court of Appeals up to a maximum of $1,500,000.00. Here,
the Respondent has deposited the required bond pursuant to § 44-7-220(B), -

DISCUSSION

. The Respondent argues that it this court should grant a stay as a result of posting the bond
pursuant to S.C. Code Ann. §44-7-220(B) (Supp. 2012). Altemnatively, the Respondent argues
that an equitable stay should be granted pursuant to S.C. Code Ann. § 1-23-380(2) (Supp. 2013)
regarding the ability of an agency or reviewing court to graﬁt a stay pending appeal. The cdtlrt
will addr’ess each érgument in turn.

S.C. Code Ann, § 44-7-220(B)

In its motion filed on January 28, 2015, the Respondent 'a_sserts that on January_l4, 2015,
it - posted a cash bond with the... Clertk. of . the South
Carolina Court of Appeals in the amount of $1,500,t)00.00, which is the maximum amount .
payable pursuant toAS.C. Code Ann. § 44-7-220(B). As acknowledged in the Respondent’s
rnotion, the statute is silent on whether the posting of a bond will be accompanied by a stay of
the underlying judgment. The Respondent asks the court to adopt the rationale in Melton v. .
Walker, 209 S.C. 330, 40 S.E.2d 161 (1946) and ﬁnd that the posting of the bond justifies trris
court 1ssu1ng a stay. However, the court finds this case unpersuasive. Furthermore, in a much
more recent case, the South Carolina Court of Appeals’ addressed this exact issue and denied a
party’s request for a stay based on arguments similar to those proposed by the Respondent. In
Grand Strand Regronal Medical Center v. S.C. Department of Health and Environmental
Control, App. Case No. 22014-000973 (S.C. Ct. App., Dec 16, 2014), the South Carolina Court

of Appeals denied the petition for a stay of Carolina Regional Cancer Center (CRCC). In that
case, two applicants (CRCC and Grand Strand Regional Medical Center) were seeking

~ certificates - of need to provide radiation tlterapy services in the Myrtle Beach area. The



Administrative Law Court ruled that the applications were not competing and approved both.
CRCC appealed the decision to the Court of Appeals, posting a bond pursuant to S.C. Code Ann.
§44-70220(B). CRCC then filed a petition for supersedeas to stay implementation of Grand

Stand’s radiation therapy project.
. The Court of Appeéls denied CRCC’s petition; In its opinion, the Court of Appeals held:

Appeals from administrative tribunals are exceptions to the automatic stay
requirement of Rule 241(a) of the South Carolina Appellateé Court Rules. Rule
241(b)(11), SCAR. However, a supersedeas may be ordered pursuant to Rule
241(c), SCAR. The rule provides that “[i]n determining whether such an order is
necessary to preserve jurisdiction of the appeal or to prevent a contested issue
from becoming moot.” Rule 241(c)(2), SCAR. We find there is no danger the
court will lose jurisdiction or the issues on appeal become moot if Grand Strand is
allowed to proceed with its project. See S.C. Ret. Sys. Inv. Comm’n v. Loftis,
402 S.C. 382, 384, 741 S.E.2d 757, 758 (2013) (“A case is moot where a
judgment rendered by the [clourt will have no practical legal effect upon an
existing controversy because an intervening event renders any grant of effectual
relief impossible for the [c]Jourt.”). Grand Strand acknowledges it would have to
cease operations at its facility if this court reverses the ALC’s decision approving
its CON." Therefore, whether Grand Strand proceeds with construction and
operation of its facility will not moot the issues on appeal or strip this court of

_ jurisdiction. :

This court finds the holding in Grand Strand to be d1$p0$1t1ve of this issue. The Court of
Appeals will not lose jurisdiction of this matter irrespective of whether the Petitioner is permltted
to begin construction of its facility. Furthermore, in its Motion in Opposition, the Petitioner
acknowledges, as did Grand Strand, that it would have to cease operations at Fort Mill Medical
Center if the Court of Appeals were to reverse this court’s decision approvmg its CON.
Eqmtable Stay ‘

In the alternative, the Respondent argues that this court should grant an equitable stay to
the Respondent during the pendency of its appeal under S. C Code Ann. § 1-23-380(2). Section
1-23-380(2) provides that “servmg and filing of the notice of appeal does not itself stay
_enforcement of the agency decision. . .” However, the ALC may, “upon appropriate terms,”
order a stay “upon the filing of a petition under Rule 65 of the South Carolina Rules of Civil
Procedure.,” Although the Réspondent has not filed a petition under Rule 65, SCRCP, it-argues
that Rule 65 is incorporated into the Administfative Procedures Act (APA) by § 1-23-380(2) and

that this court should issue a preliminary injunction to preserve the status quo ante and because



the Respondent (1) will suffer irreparable harm without such relief; (2) has a likelihood on the

merits; and-(3) there is no adequate remedy at law. Poynter Invs. V. Century Builders of
Piedmont, 387 S.C. 583, 586-87, 694 S.E.2d 15, 17 (2010).

1. Irreparable Harm

The Respondent asserts that it will lose significant revenue in Northern York County if
' fhe Petitioner is permitted to begin coﬁsh’ucting its hospital because if will take market share
from the Respondent. The court disagfees. A _

First, the court disagrees with the Respondent’s assertion that it would lose market sharé
to the Petitioner if the Petitioner were to be permitted to build its hospital. This court’s decision
to award the CON to the 'Petitioner was in part based on its finding that the Petitioner was
consistently losing market share to the Respondent because of the Respondent’s practices that
ensured that patients seen by physicians within the Respondent’s CPN network who needed
hospital services were being referred éxclusively to the Respondent’s network of hospitals
located outside of York County, and not to the Petitioner’s existing hospital located w1thm the
county. Permitting the Respondent to build a hospital in Northern York County wbufd accelerate
the Petitioner’s loss of market share, erode its payor mix, and would put at ﬁsk the quality of
medical care available to York County residents, especially in the area of tertiary services, as the
Respondent would continue to refer patients.needing.tertiary care to its out of county hospital
network, and not to the Petitioner’s Rock Hill hospital. | -

Additionally, the court finds it curious that the Respondent is now asserting that it will
lose market share tQ' the Petitioner if it is permitted to build its hosﬁital_ m Northern York County.
-During the trial in this matter, it Was the Respondent’s position that its proposed Northern York
County hosbital’s function’ would primarily be to relie{/e the high patient volume at its: other.
hospitals and accommodate'existing patients that were currently receiving care at those other
CHS facilities outside of the county. The Reépo’ndent’s position was that building its proﬁosed
hospital in Northern York County would allow it to manage its existing York County patient
base better, 'I'herefore,»this court fails to understand how permitting the Petitioner to build its
hospital will have any effect on the Respondent’s existing market share which is currentl& being
cared for at the Respondent’s other hospitals. _ '

Furthermore, even if the ‘Respondent could establish that the construction of the

Petitioner’s hospital would cause some immediate economic loss, it would not rise to the level of



irreparable-harm Pure economic ‘loss is generally insufficient to satisfy the irreparable harm -
prong of the test for obtammg a stay where an adequate remedy is available at law. Professional
Wiring Installers Inc. v. Sims, 2008 WL 9840409 (S.C. App 2008) (Unpubllshed) citing
MmlSource, LLC v. M.A. Bailey and Associates, 356 S.C. 363, 370, 588 S.E.2d 635, 639 (Ct.

App. 2003). The only-exception to this general rule is when the economic loss would cause a

complete loss-of the business. Peck v. Spartanburg Regional Healthcare Systems, 3678 S.C.
450-455, 626 S.E.2d 34, 37 (Ct. App. 2005); Levine v. Spartanburg Regional Services District,
367 S.C. 458, 465; 626 S.E.2d 38, 42 (Ct. App. 2005); District of Columbia v. E. Trans-Waste of
Maryland, VIn'c., 758 A2d 1, 15 (D.C. 2000); Campbell Inns Inc. v. Banholzer, Turnure and
Company, 148 Vt. 1, 527 A.2d 1142 1146 (1987). As was demonstrated at the hearing, the
~Respondent is a large hospltal system with forty-two (42) hospitals and other healthcare

facilities, as well as a 51gmﬁcant physmlan network. . The. economic loss posed by the
Petitioner’s One Hundred (100) bed hospital in Northern York County cannot be said to threaten
the existence of the Respoﬁdent’s business, and therefofe, cannot be said to pose irreparable
harm to the Respondent.
Finally, any change in referral patterns that may occur because.of the construction and
operation of the-Péti_fioner’s hospital would revert to the '_Respondent if it is successful on appeal.
2. Likelihood of SUCcess'oo the Merits - |

The court disagrees with the Respondent that it only needs to raise a fair question as to its

likelihood of success on appeal. Both cases cited by the Reépondent in support of its position,
Transcontinental Gas Pipe Line Corporation v. Porter, 252 S.C. 478, 481, 16_7 S.E.2d 313,315
(1969), and Williams v. Jones, 92 S.C. 342, 348, 75 S.E. 705, 710 (1912),_ involves preliminary
injunctions issued by a court before the trial occurred. In those cases, thé court held that simply

a prima facie showing in the complaint was all that was required to establish the likelihood of
success prong of the test for injunctive relief. The court finds the holdings in those cases to be
inapplicable here, where this case was in litigation for years, was -s,ubjected to a fifteen day rial,
and where the court issued a detailed Amended Final Order. | |
Fortliermore the court respectfully disagrees, for reasons set forth in its Amended Final
Order, that the Respondent is likely to succeed in its appeal on any of the grounds set forth in its

motlon

3. Adequate Remedv at Law



The last prong of the test for obtaining a stay requires the party to demonstrate that it has
-no adequate remedy at law. The Respondent’s Motion to Stay/Supersedeas Pending Appeal fails
to establish this. The Respondent’s remedy at law is the appeal it has already filed. If it prevails,

then the Petitioner will be required to stop the construction or the operation of its hospital.
ORDER

_ IT IS THEREFORE ORDERED that the Respondent’s Motion to Stay/Supersedeas .
" Pending Appeal is DENIED. '

-AND IT IS SO ORDERED.

T M T L
S. Phillip Lenski
Administrative Law Judge

February 20, 2015
Columbia, South Carolina



CERTIFICATE OF SERVICE

I, Leah E. Garland, hereby certify that I have this date served this Order upon all parties to this
.cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency

, Mail Service, or by electronic mail to the address provided by the party(ies) and/or their '

attorney(s).
()@1/1 L/%W |
LeahE. Garland
: _ o Judicial Law Clerk
February 20, 2015 :

Columbia, South Carolina

FEB 7 2015
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Page 1849
It is from the 2011 audited financial
statements which includes results from 2011 and
2010. | |

Okay. All right. And the very last line there

is the end of year net assets, is that right?
The last line item; end of year‘net assets? i
Yes.

Is that what that says?

Yes.

It's hard.for me to read it from here, and I
can't read it on my monitor. And forAZOll,“the
total reporting —- what does headline -- that |
heading on that column says total reporting
entity; is that what it says?

I'm not sure ‘which -- it's priméry_enterprise
or‘are you looking.above the primary-

enterprise?

‘Well, let's start with 2011. At the top of the.

columns in bolq face, each one of them says
primary enterprise, fhe second one says
combinéd componentAunits,v And what does the
third one say? |

Total reporting entity.

Okay. For the total reporting entity column,

what's the end of the year net assets? Can you -

(803) 252-3445 / (800) 822-0896



CREEL COURT REPORTING, INC. _
AMISUB OF SC V. SC DHEC - Vol. I

Page 1850
1 read that, please?
2 A: " Not realiy. I think it's =-
3 Q: Is it 3 billion and something.
4 A: It's -- yeah, it's 3 point, I think 5 billion.
5 0: All right. .And for the combined component
9) ~units, what is it? ‘Can you read that? Is it
7 800?. I just can't see that. | - . 3
8 A: I'm not sure what number you are looking at.
9 Q: I was looking at the combined component units - : ;
10 end of the year net assets.' So it's the very
11 bottom of that column.
12 A: Oh, yeah, the middle column.
13 0: Yeah, the middle column.
14 A: It looks like it's about $800 million.
15 Q: -About $800 million?
16 A:  Uh-huh (affirmative response).
17 Q: And for the primary enterprise, is'ﬁhat 2 point
18 | something? | | ' . é

19 A: Yes, $2.9 billion.

20 Q: $2.9 billion. Okay, thank you.

21 MR. WESTBROOK: Now, let's —- Dan, can I ask you to
22 pull up, please, CHS-511. This is a -- I think
23 - you will recognize, Mr. Stewart, this is

24 something from the CHS-Application. It says at
25 the top "CMC-Fort Mill assumptions for

1230 Richland Street / Columbia, SC 29201
. (803) 252-3445 / (800) 822-0896



ATTACHMENT E -

PROJECT TIMELINE (REVISED)

Pied.Supp.CON.0165



. Piedmont Medical Center
Fort Mill Medical Center .
Fort Mill Medical Center Proposal to Construct 100-Bed Hospital

Project Timeline

Phase

Anticipated Date
. (Month/Year)

Drawings submitted to City/State
Agency Reviews Complete
Construction Start

Construction complete
Occupancy

April 2013
June 2013
© July 2013
May 2015
July 2015

Pied.Supp.CON.0166




Nelson

\ ‘Mullins
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Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law

1320 Main Street / 17th Floor / Columbia, SC 29201
Tel: 803.799.2000 Fax: 803.255.5164
www.nelsonmullins.com

Daniel J. Westbrook

Tel: 803.255.9456

Fax: 803.255.5164
dan.westbrook@nelsonmuilins.com

April 13, 2015

R ECEIVE]Y

Hand Delivered

The Honorable Jenny Abbott Kitchings APR 132015
Clerk of Court :

South Carolina Court of Appeals

1015 Sumter Street ~SC Coun Of Appeals

Columbia, SC 29201

RE: Amisub of South Carolina, Inc. d/b/a Piedmont Medical Center d/b/a Fort Mill
Medical Center vs. South Carolina Department of Health and Env. Control, et al
Appellate Case No. 2015-000056
Our File No. 05946/01509

Dear Ms. Kitchings:

I am enclosing an original and seven copies of Return To Appellant's Supplemental Motion
For Relief From Bond And Petition For Supersedeas for filing. Please return a stamped
copy to our office via our courier.

By copy of this letter, I am serving opposing counsel with these pleadings.

Very truly yours,

Welbdl___

Daniel J. Westbrook

DJW:myb
Enclosures
cc: Ashley C. Biggers, Esq.

Vito M. Wicevic, Esq.

Douglas M. Muller, Esq.

Trudy H. Robertson, Esq.

E. Brandon Gaskins, Esq.

With offices in the District of Columbia, Florida, Georgia, Massachuseus, North Carolina, South Carolina, Tennessee and West Virginia



