STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Bamberg :County

Doyet A. Early, III, Judge

Case No. 2010-CP~05-0198

STATE OF SOUTH CAROLINA. ... ..ttt ereteacessancssas RESPONDENT,

HERBERT HIGHTOWER.......vtittitetereertneconconns APPLICANT.

NOTICE OF APPEAL

Herbert Hightower, appeals the Final Order of dismissal of the
Honorable Doyet A. Early, III,3date§éEf, Sudk  -20|2—Appellant
received written notice of*thié'ogdérﬁofidismissal on ffiuA’

30, 2015 |

. Herbert Hightower
. Pro Se’ .
SCDC#199706
.~ Murray Unit #209
. .B.R.C.I.
. 4460 Broad River Rd
Columbia, SC 29210



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Bamberg County

ECEE_VED Doyet A. Early, III, Judge
AUG 15 2012

Case No. 2010-CP-05-0198
COURT ’
s.C. SUPREME

STATE OF SOUTH CAROLINA. ... ¢ttt it ereeeeeeneocnnnse RESPONDENT,

HERBERT HIGHTOWER . .« sttt i ittt ittt stetenannnnnns APPLICANT.

PROOF OF SERVICE

I, Herbert Hightower, certify that I have served the Notice Of
Appeal on Megan E. Harrigan, at the Office of The Attorney
General, P.0O. Box 11549, Columbia, SC 29211, by depositing a copy

of it in the Broad River Correctional Institution Mail Room

United States Mail postage prepaid on this /o ., day of ALigst '

20 {9 .
Herbert Highé%wer
Pro Se

SUBSCRIBED AND SWQORN TO before me

thlis P day of T IGLAYX, 20\ X .

%_,___E,r Yye

Ndtary Public My Commission Expires
March 5, 2018

My Commission Expires:



e

STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Appeal from Bamberg County

Doyet A. Early, III, Judge

Case No. 2010-CP-05-0198

STATE OF SOUTH CAROLINAccceocecescsesnacocasssessss RESPONDENT,
V.

_aERQ‘BR:.T'!_‘I_GH.T'O_WE“R..0..7..0‘?._!_"'f‘_._f_..f‘...".VOOOO‘C_O_AAPP[QICA”:NTOV

i e

'PROOF OF SERVICE

P ﬁetbet;_agghtqvgt, certify that I have sexrved the Notice of
‘Appeal om daniel B. Shearouse, Clerk's Office, SC Supreme Court,
P.0. Box 11330, CQ?Q@bial,SC 29211, by depositing a copy of it in
the Broad River Correctional Institution Mail Room United States

Mail postage prepaid on this jp day of Auggt 20_J3 -

‘Herbert Hig%tqyer

Pro Se

@, D{UM/SQ\' ;5%\1Q/ - -

80;a;¥;?iblic | -

'swoaﬁbAﬁ? SUBSCRIBED TO before me
isOW. day of Q\g’m 201 _.

My Commission Expires
My Commission Expires:_ March 5, 2018




e~

STATE OF SOUTH CAROLINA ) :
IN THE COURT OF COMMON PLEAS

- )
COUNTY OF BAMBERG A TRYE COPY
Herbert Hightower, 199706, ‘ Attes : & \,\,-'.._ CASE NO.
(] Plaintiff K) OF COURT 2010-CP-05-0198
BAMBERG COUNTY, SC
V. ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
State Of South Carolina )
B< Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Herbert Hightower, Bar No. Megan Harrigan, Bar No.
Address: Address:
BRCI 4460 Broad River Road Columbia SC 29210 | Post Office Box 11549  Columbia SC 2921 1-1549
phone: fax: phone: (803) 734-3737 fax: (803) 734-4113
e-mail: -~ other: e-mail: other:

(] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 111)
[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and HI)

[X] PROPOSED QhDER/CONSENT ORDER (complete SECTIONS II and 111)
' ~ SECTION I: Hearing Information

Nature of Motion:
Estimated Time Needed: Court Reporter Needed: [ ] YES / [C]NO

SECTION II: Motion/Order Type

‘7] Written motion attached

Form Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

M ogo o C. e v gy June 25,2012
Signature o‘t’Attorney for [ Plaintiff / XDefendant Date submitted

SECTION I1I: Motion Fee
[J PAID - AMOUNT:
EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
[J Indigent Status ] State Agency v. Indigent Party
(] Sexually Violent Predator Act X} Post-Conviction Relief

[[] Motion for Stay in Bankruptcy
[J Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or, _ o
reduced to writing from motion made in open court per judge’s instructipns =
Name of Court Reporter: =3 g

(7] Other:
JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached
order. JUDGE
(] Other:
CODE: Date:
CLERK’S VERIFICATION =
Date Filed:
Collected by:

{1 MOTION FEE COLLECTED:
[[] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS

COUNTY OF BAMBERG ) - FOR THE SECOND JUDICIAL CIRCUIT |
. ) <
Herbert Hightower, #199706, ) Case No. 2010-CP-05-0198 ;
)
Applicant, ) -
) = =
v ) a8
) - FINAL ORDER OF DISMISSAL = -
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court pursuant to an application for post-conviction relief
filed September 29, 2010. The Respondent made its Return and Motion to Dismiss on December

15, 2011, requesting that the Application be sur_nmarily dismissed. Pursuant to this request, and

after reviewing the pleadings in this matter and'all of the records attached thereto, this Court

issued a Conditional Order ot" Dismissal dated becember 16, 2011, provisionally denying and
dismissing this action, while gtvmg the Apphcant twenty days from the date of service of said
Order in Wthh to show why the drsmlssal should not become final. Attached to this Final Order
and incorporated herein is an Afﬁdav__lt of Service _da_tedJ_anuary 17, 2012, serving the above-
mentioned Conditional Order of Dismiss"al onthe Apphcant

Applicant filed the following documerits in.response to Respondents Motion to Dismiss:
“Motlon of Objectron Objecting to the Srgnmg of the Respondents Proposed Condmonal Order
Pursuant to South Carolma Rule of erl Procedre, Rule (5)(b)(3),” filed on January 13, 2012;

“Motion to Alter or Amend a Judgment” ﬁled January 13 2012 “Response to the Respondents

Condltlonal Order” ﬁled on February 14 2012 The Appllcant asserts the followmg clalms

Page.1 of 3
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» “The Respondent Proposed Order fails to make specific findings of fact,
plus the fact in the Respondents Order are incorrect.”
o “...the alleged ‘newly discovered evidence’ is the application of a decision
handed down in State v. Belcher”
The Applicant states that the dates when the Applicant was sentenced on page four of the
Conditional Order of Dismissal are incorrect. The Court finds that the dates listed on the fourth
page of the Conditional Order of Dismissal are incorrect; however the correct sentencing dates

are listed within the procedural history section of the Dismissal. The Applicant further alleges

that he has newly discovered evidence in the form of the Belcher v. State decision. In Belcher,

the Court held, “where evidence is presented that would reduce, mitigate, excuse or justify a
homicide (or assault and battery with intent to kill) caused by the use of a deadly weapon, juries
shall not be charged that malice may be inferred from the use of a deadly weapon.” State v.

Belcher at' 612, 685 S.E.2d at 810. The opinion expressly stated that “[o]Jur ruling, however, will

not apply to convictions challenged on post-conviction relief.”” Id. at 613, 685 S.E.2d at 810.
The Applicant has also shown no reason why these issues were not raised in his prior

post-conviction relief applications or within the statute of limitations for filing a post-conviction
relief application pursuant to S.C. Code. § 17-27-45(a). S.C. Code Ann. §17-27-45(a) reads as
follows:

An application for relief filed pursuant to this chapter must be filed

within one year after the entry of a judgment of conviction or

within one year after the sending of the remittitur to the lower

court from an appeal or the filing of the final decision upon an

appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloguin v. State,'321 S.C. 468, 469 S.E.2d 606 (1996).
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The Applicant went to trial and was found guilty on November 5, 1993. ‘Theréfore, the
Applicant was required to file for post-conviction relief by November 6, 1994. This Application
was filed on September 29, 2010, which was almost sixteen years after the statutory filing period
had expired. Accordingly, this Court finds no reason why the Conditional Order of Dismissal
should not b,ecom‘e final.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service of this Order to secure appellate review. See Rule 203,
SCACR. The Applicant’s attention is directed to Rule 243, SCACR., for the procedures

following the filing and service of the notice of appeal.

AND IT IS SO ORDERED tbis.&. day of B&O/M 2012,

el

DOYET A. EARLY, 111
Chief Judge for Admmlstratxve Purposes
Second Judicial Circuit

Z 71? ’;‘eéz , South Carolina
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IN THE COURT OF COMMON PLEAS
FOR THE SECOND JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF BAMBERG

2010-CP-05-0198

Herbert Hightower, #199706,

. Applicant,
v. CONDITIONAL ORDER OF DISMISSAL

State of South Carolina,

Respondent,

R e i i ol U N G N N e N g

This matter comes before this Court by way of an application for post-conviction relief filed
September 29, 2010. In its return, the Respondent requested the application be summarily dismissed.

PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to commitment orders from the Bamberg County Clerk
of Court. Applicant was indicted at the July 1993 term of the Bamberg County Grand Jury for
Murder (1993-GS-05-0147). Applicant was represented by Richard B. Ness, Esquire. Applicant
proceeded to jury trial before the Honorable Luke N. Brown on November 3, 1993, and on
November 5, 1993, was found guilty of Murder. Judge Brown sentenced Applicant to imprisonment

for the balance of his life. Counsel made a motion for new trial at the close of the trial, which he

withdrew at Applicant’s request. Applicant did not appeal the conviction or sentencgth;‘rea‘ﬁer.;’;i

e
IO

MR
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Applicant filed an application for post-conviction relief on May 12, 1994 (94-CP-05-0006).
An evidentiary hearing was convened before the Honorable Tom J. Ervin, at which Applicant was
present and represented by Evert Comer, Jr. The application was denied and dismissed by Judge
Ervin with prejudice by order dated January 27, 1995. A timely notice of appeal was filed on
Applicant’s behalf and a Petition for Writ of Certiorart was submitted. On January 16, 1996, the
South Carolina Supreme Court denied the Petition.

The Applicant filed a second application for PCR on December 9, 1999. An evidentiary
hearing was convened before the Honorable Rodney A. Peeples on October 25, 2000, at which
Applicant was present and represented by William Rhoad, Esquire. The application was denied and
dismissed with prejudice by Judge Peeples’ order dated February 11, 2001, as was Applicant’s
subsequent pro se Motion to Reconsider.

A third application for PCR was filed by Applicant on October 14, 2002. (2002-CP-05-0169)
On August 26, 2004, an evidentiary hearing was held before the Honorable Reginald 1. Llo&d, at
which Applicant was present and represented by Tommy Thomas, Esquire. Judge Lloyd dismissed
the application with prejudice by order dated July 5, 2005, and on February 17, 2006, dismissed
Applicant’s motion to reconsider. |

Applicant then filed a fourth abplication for PCR on May 2, 2005, in which he cited he had
newly discovered evidence. (2005-CP-05-0151). The Respondent made its Return and Motion to
Dismiss requesting the application be summarily dismissed because the alleged “newly discovered
evidence™ had already been argued in a previous PCR application. A conditional order of dismissal

was signed by Judge Doyet A. Early, 11, on November 29, 2010, giving Applicant twenty (20) days
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trom which to respond why the conditional order should not become final. After receiving no
response from Applicant, Judge Early signed a Final Order dismissing the application on April 4,
2011, and entered on April 11, 2011.

In his current Application, Applicant alleges that he is being held in custody unlawfully for
the following reasons:

1. *Newly Discovered Evidence”
a. “Decision in State v. Belcher 685 S.E.2d 802 (2009)...has rendered the jury
charge that malice may be inferred, implied or presumed from the use of a
deadly weapon unconstitutional...But for this unconstitutional burden
shifting...the jury would not have found him guilty...”
2. *“Abuse of Discretion by Trial Judge”
a. “Trnal judge.. . erred and abused his discretion by asking defense attorney did
he want to charge manslaughter to the jury.”
3. “Actual Innocence”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to his prior application for post-conviction relief. S.C. Code Ann.

§17-27-90 provides that:

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are disfavored and the burden is on Applicant to establish that any

new ground raised in a subsequent application could not have been raised by him in a previous




application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448, 409

S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992).

This Court finds that the current allegations were or could have been raised in the
proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code § 17-27-90. Applicant has failed to establish
sufficient reason why he could not have raised his current allegations in his previous application for
post-conviction relief; therefore, he has failed to meet the burden imposed upon him. Land v. State,

274 5.C. 243,262 S.E.2d 735 (1980); Aice, 305 S.C. 448, 409 S.E.2d 392; Arnold v. State/Plath v.

State, 309 S.C. 157, 420 S.E.2d 834.

This Court finds, further, that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
Procedure Act. S.C. Code Ann. § 17-27-10to -160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year

after the entry of a judgment of conviction or within one year after the sending of the

remittitur to the lower court from an appeal or the filing of the final decision upon an

appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offenses he challenges in this Application on August 28, 2000. The
Applicant was therefore required to file his application before August 28, 2001. This Application
was filed on March 6, 2008, which was over six (6) years after the statutory filing period had

expired.
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A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). Inaddition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there 1s no genuine issue of material fact and the moving party is entitled to judgment as a matter of
law." Therefore, this Court finds that the application for post-conviction relief is summarily
dismissed for failure to file within the time mandated by statute and for being successive.

Further, this Court finds this application is barred under the doctrine of res judicata. Res
Jjudicata prohibits subsequent actions by the same parties on the same issues. Bell v. Bennett, 307

S.C. 286, 414 S.E.2d 786 (Ct. App. 1992). A final judgment on the merits in a prior action bars

subsequent consideration of those issues in a new action. Foran v. USAA Casualty Ins. Co., 311
S.C. 189,427 S.E.2d 918 (Ct. App. 1993). Res judicata also bars any issues that could have been
raised in the former action. Id.

The Applicant had a full opportunity to litigate all allegations regarding ineffective assistance
of counsel in prior post-conviction relief proceedings. The public interest in finality of judgments
requires that litigation must eventually come to an end. Pursuant to Rule 12(b)(6), SCRCP, the
Court intends to summarily dismiss these claims as barred by res judicata.

Finally, this Court finds that Applicant’s has failed to state a claim upon which relief can be
granted through this application. Namely, in Applicant’s first allegation, he states that he has newly
discovered evidence which allows him to overcome the successive and untimely nature of this

application. This alleged “newly discovered evidence” is the application of a decision handed down

(ﬁﬁf{;
T 50f8




in State v. Belcher on October 12, 2009, more than fifteen (15) years after Applicant was convicted

of this crime.

As stated above, the case of State v. Belcher, 385 S.C. 597, 685, S.E.2d 803 (2009), was
decided by the South Carolina Supreme Court on October 12, 2009. Belcher “represents a clear break
from our modern precedent” approving of the jury charge on inference of malice from use of a
deadly weapon, expressly overruling some twenty-six (26) cases decided over the course of more
than 100 years, ranging in date from 1894 to 2006. 385 S.C. at 612, 685 S.E.2d at 810. The charge
given in Applicant’s case was, at the time of his trial, the sanctioned charge on the law. In Belcher,
the Court held, “where evidence is presented that would reduce, mitigate, excuse or justify a
homicide (or assault and battery with intent to kill) caused by the use of a deadly weapon, juries shall

not be charged that malice may be inferred from the use of a deadly weapon.” State v. Belcher at

612, 685 S.E.2d at 810. However, the opinion expressly stated that “[the] ruling. .. will not apply to
convictions challenged on post-conviction relief.” Id. at 613, 685 S.E.2d at 810.

Applicant is attempting to apply the ruling made in Belcher, a decade and half after his
conviction, to challenge that conviction in this post-conviction relief action. This is precisely the
situation that the Court expressly barred in its opinion. For that reason, this allegation by Applicant is
without merit and therefore must be summarily dismissed by this court.

Further, the second allegation regarding trial judge’s error must also be summarily
dismissed for failure to state a claim cognizable under the Post-Conviction Procedure Act, S.C. Code
Ann. § 17-27-10 to -160. An Applicant may commence a post-conviction relief action on the

following grounds:
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l. That the conviction or the sentence was in violation of the Constitution of the
United States or the Constitution or laws of this State;

2. ‘That the court was without jurisdiction to impose sentence;

3. That the sentence exceeds the maximum authorized by law;

4, That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice;

5. That his sentence has expired, his probation, parole or conditional release
[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or

6. That the conviction or sentence is otherwise subject to collateral attack upon

any ground of alleged error heretofore available under any common law,
statutory or other writ, motion, petition, proceeding or remedy....

S.C. Code Ann. § 17-27-20 (1976).

| Even if the facts alleged by the Applicant in his second allegatibn are true, these facts do not
support a cognizable claim for post-con-viction relief under any of the statutory grounds. The
allegations presented by Applicanf raises direct éppeal issues that are procedurally barred by S.C.
Code Ann. § 17-27-20(b) (1985). Post-conviction relief is not a substitute for a direct appeal. -

Simmons v. State, 264 S.C. 417,215 S.E.2d 883 (1974). A post-conviction relief application cannot

assert any issues that could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C.
436, 196 S.E.2d 501 (1973). Theretore, the Court must summarily dismiss the second allegation as

improper for post-conviction relief.

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with

prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should
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not be dismissed in its entirety. The Appllcant is granted twenty (20) days from the date of service of

. P ;l"A7\f‘P)

this Order upon him to show why thls Order should not become final. The Applicant shall file any

,'.' Wt

reasons he may have, factual or legal, wuh the Bamberg County Clerk of Court and shall serve

opposing counsel at the followmg add.ress:
Ofﬁee of t-he Anorney‘General' -
Attn: Rob D..Comey, Esquire
P.O. Box 11549

Columbla, South .Carohna‘f29

211
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DOYETA EARLY, 11 //’
~ Chief Judge for Administrative Purposes
‘ Second Judxcnal Clrcult .

,f--v: P,

e v e 7

, South-Carolina. =t itk i G iy e

it
v -
¢ N
PP ; \ - i
¥ 3o it 4
LA S A *
.
4
e >
I
FARUE ! $
‘ Yy .
: PR A < - t
« 44 e ¥
bl e 1
¢ fraltem

86F8"



b

Lo,
ot
Sm

FH.EC)

Lo BAMB;PFCOUNTV e
HERBERT HIGHTOWER #199706 DU
ALLENDALE CORRECTIONARZUMNDS Aj(0: 95 "

P.O. BOX 1151 F-1 A-22

FAIRFAX, S.C. 29827 JAMES “lJ

JANUARY 24,2012 CIF,EM Or C‘OU\r
) : '--«\\h SL,

TOERLOL RGO BAELL daus
'K. §= » ol :)l“}s

BAMBERG COUNTY CLERK oy‘cqpax%f-'
HONORABLE JAMES B. HIERS.

POST OFFICE BOX 150

BAMBERG, S.C. 29003

oo
. el

RE: HERBERT HIGHTOWER" ‘N’”THB STATB‘OF‘SOUTH‘CAROLINA
CASE NUMBER: 2010-CP-05-0198" -

ty

Dear Honorable Clerk:
_ Please find encloeed a’copy“ of Applicanc -3 59(8) Motion,
pursuant -to- SCRCP, alongj!gitn '“certrfxcate ‘of “service. This
motion is filed pursuant® C nalordér 'filed with this
Court::on‘'December 27,201 w;by’ﬁthe Appllcant ‘on
January+17,2012.' Pleaas. i
uitninﬁiﬁéﬁceni(lo)h‘
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"STATE OF "SOUTH -CAROL © )t IN Taa COURT OF COMMON PLEAS
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HERBERT HIGHTOWER, §199706, = ) ‘ '
APPLICANT, - » 55 ) ::CA:Nos 2010-CP-05-0198
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STATE OF SOUTH CAROLINA, '} MOTION TO ALTER OR AMEND A 2 2
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Department of Corrections. putgqqn;'to comnxtment orders from the

Bamberg County. Clerk ot Cou;t. ApplxcantSUas znd;cted at the July

xu.‘ f‘

1993 term of the faap “gcrand Jury " for Murder

;99,.8enteduby.Richérd B. Ness,

(1993-G5-05-0147) Apglican; Vag,

1.

Esquire. Appllcant proceed dwto

Luke N. Brown on Novembet K 19934: was

found guilty for Murder ' “Q" ‘B n; seatenced Applzcant to
OO I . , '_ s 1y

imprisonment for the balanc ¥ te. Cannsel made a motion

a"

[ :,-;v&é__ ! [ -~
) of?;hr t:ial. vh;ch he vxthdrew at

sentence thereafter.




This "matter comes beﬁore Qﬁ'ﬁ eoutt~ pursuant to an.
Application for Postvconvxctxon Relxef filed by the Applicant on
September 29,2010. In ;ts;&e;yngﬂ@agt;pn to stmlas. and Proposed
Conditional Order of Diéaisaal.~ﬂR93pondent' requested that the
applxcatlon be summarzly dxamxsaed -v-3 success;ve and barred by

the one-year statute of lxmxtatlons.ﬁ

On January 11, 2012. the Appllcant filed with the Court a

WA

Motion of ObJectxon. ob;ectingwtq the-signzng of the Respondent's

eag ndent's ptoposed order was

Proposed Cond;tlonal Order.~

signed by Judge Doyet A.¢Eaﬁly ) , NQecember 16,2011, and the

crder was fxled thh the Cour: Q Qchmber 27, 2011. The Applicant

wasn't put on notige tha;,thﬁ,ﬂﬁ “nﬁgngga_otder was signed until

January 17,2012.

The Applicant now'iﬁlgéttﬁ ﬁé"iéd téihltér or Amend the

Judgement, pursuant to S.C.:

PR

The Applicant claims th§§g‘

;oﬁ"Civ&l Procedure. Rule 59(e).
eapopdent‘ Conditional order

fails to make specific fig@i@g tgplpa‘chngacts in the

Respondent's order are'incb ecti ‘gad dot“in”compliance with S.C.

»,‘..

PCR Act under S.C. CODB ANN 1 nd Rule 52(3). SCRCP. See

i

¢ ]

t128' uatlu Vo Statea 653

also, Pruitt v, State. 423
5.£.2d at 267; and dall Ve caton. 601 'SVE.2d at 341, counsel
preparing proposed ordera ahculd be -metxculous in doing so,

opposing counsel should chlfaux_oqiaaions to the attention of
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the PCR Judge prior to issﬁagqeﬁbﬁftﬁefordet, and the PCR Judge
should carefully review thebenaeégptgbt to signing it. Even after
an order is filed,. counsel has an obllgatxon to reviewv the order
and file a Rule 59(e), SCRCPr:motzon to alter or amend if the
order fails to set forth the fxadxngs and the reasons for those
flndxngs as required by §17-27- 80 and Rule 52(a), SCRCP.

The facts in the Respondent 8 Condztxonal Order are

incorrect, see EXBIBIfM(Alb”fH7 ‘”waITH TBIS MOTION, “a copy of

the Respondent's Conditional “on page four (4) at the

pottom of thiS'page Bﬂt’.a'-tes-‘:'-'-"

THE APPLICANT' WAS CONVIC P THE OFFENSES. 'HE' CHALLENGES IN

APPLICATION’ ON AUGUST. 28,2000: THE 'APPLICANT WAS THEREFORE

REQUIRED TO' FILE' HIS APPEICATION:-BEFORE .AUGUST 28,200l. THIS

008, WHICH WAS OVER SIX (6)

APPLICATION. WAS FILED -ON:MAR
YEARS AFTER THE STATUTOR! PERIOD -BAD EXPIRED.
The correct  facts for. the ‘Applicant's case pursuant to

commitment orders ffom‘the“éaﬁB. County  Clerk of Court states;

APPLICANT ‘WAS - INDICTED~AT T. :JUL¥;I§93"TERM OF THE BAMBERG

?(1993 ~6S-05-0147). APPLICANT

COUNTY GRAND JURY FOR uuao

PROCEEDED TG TRIAL Bapoasf”' B”NORABLE LUKE BROWN ON NOVEMBER

3,1993, AND ON NovenaER S 1993_FWAS'FOUND 'GUILTY FOR MURDER.
The PCR Act requires the Court s order to "make specific

findings of fact, and state- expressly its conclusieons of law,
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relating to each issue ;thgéﬁgquﬁfls.c. CODE ANN. 17-27-80
(2003). In order to pr339fédaéiﬁﬁiSQués for appellate.review,
counsel . must carefully: revxew' the fxnal Sorder and address any
insufficiency through a Rglefg§§£e) motzon ‘requesting the PCR
Court to specifically_ addfesé~;each issue raised 1in the

application. See, Marlar, 653 S E. Zd at 267 (s.C. 2007) (per

curiam). In addition to the: sxtuat1onmwhen Court fails to address

one or more PCR issues, ~motion .way also be used

when th?-OrdefﬁséhQQQQS ggahi“* 'd%gégbqufach“ just like

the Applicant's‘CASeﬁghéfggt th siqgﬁgf§gq.iqcorrect,

a new heating;is,rgQu;ted; 'R,ggg;p{5 0rdgr‘£ai1ed to

make specific; flndings of fazgi McCray ;v. State, 408 S.E.2d

at 241 (S c. 1991).

The Respondeat also.gtates: in’the Conditional 'Order that;
THIS COURT FINDS. THAT. APP] RST 'ALLEGATION, BE STATES
THAT HE HAS NEWLY, DISGO) CEWBICH ALLOWS HIM TO

OVERCOME 'Tas:~suggg§§if' TINELY ,, NATURE OF . THIS

APPLICATION.;,

JIn "pp;;gqtign,jﬁghqﬁ_a;leged
"newly;'dxscoygted ‘ev;ggpcg: : 18, dthe applxcatxon of a decision

handed down, in State v. Bélg ”Laes'p,c. 597, 685 S.E.2d 803

(2009) . Belcher vas decided b



on October 12,5065, and tﬁéfkéﬁjﬁgaﬁ€~filed this curreat PCR
application on September 25220;9} ;iéhin one (1) year of the
‘Ruling under Belcher. .

There ' are exception Agé;nghéf-geperal ohe-year statute of
limitaﬁions. When the Sonth*CAégighaFSﬁpreme Court announces a
newv substantive,standa?d.of §i§§£ft§§p;is intended to be applied
retroactively, "a PCR. applicanthas 'i==j‘§,ﬁ§9y§éf from the date on

which the new standarg or Eg@” Engggg;p;ned to cemmence a PCR

application.” See, §.§gﬂ¢§§ ,””232194$€81(2003l: see also

Talley v. State,~‘64§z,§f=‘"A ”§§2“ (6§£etgiaing that the

limitations pgziod.§§§;f¢; ,1;é?f§5(8)‘épplied in

pr}iCQgiqn ~ because the

Talley's post-ceaviction

application was f;led witQ§g3
U.S. 645 (2002),Awhichuan§ 
procedure that épgliesntétgggft

Soucn~Capbiiaa;c6ﬁ;;§:*

,;roacgivi;y. See, e.g..

EX B

States Supreme Court Deg
Danforth v. Minmesetai 523, U:S 428 S.Ct. 1029,1035 (2008);

Talley v. State; 640 S.E.2d7:878.:880 81/ (S.C.. 2007). In general,

‘a new procedq;él'rulegvi}ﬁ;gd ‘Jéljgdzre;roactively unless

the new rule‘,§a11§, ii;h§nQ{; egp:pg§;.(g)»Aqipgptiqps; (1) it
“places certain ‘kinds Ofﬁ.p?ii~:iL LPiiYa§¢A individual conduct
beyond the power of -thgfﬂﬁriwin?i;;}aV~ba¥in9 authority to

proscribe;" or (2) it ';§guit§s"the observance of those




procedures that... are {ﬁbiiéig}'iﬁfgthe‘ concept of ordered

libert.y."" ‘reaguo Ve Lja;m. ‘4'89:'0_.-8“. ,'3{258, 307 (1989) (internal

guotations marks omztted) (internal-cztatlon omxtted).

The second exceptlo f esétved for watershed rules of

criminal procedure” whick 'ngﬁg fundamental' fairness and
accuracy of the proceeding- xoqg 1.'-.',4"8.'9"1'.:\94.;?5;.4.3(: 311. The Supreme

Court has repeatedly cited: Gf ﬂ.é;g..:.':’v-..j-‘jiﬁii‘nﬁtight,' 372 U.S. 335

(1963), as an example of.thé ;éﬁﬁéxQxdébtion. Id. (holding

that the sixthiAméndn§n§~t§§§t J:%ﬁanﬁé'oﬁ counsel for all
criminally acéused ~i§];ﬁ§;l 13 6nf;§he' state by the
Fourteenth Améﬂdmgntiﬁﬂnyé vcaéé5ifalis’ within the
second exception énégf,hfé, iigggfxtuling in Belcher
announces .a wateréhéé“;rﬁ aljzpéégeqﬁfe, that applies
retroactively. Bclche:' dealq A_'thﬁﬁSNTS, OF A CRIME."
Uader Belcher, the S: c Su Id}tﬁéta

JURY caaasa_zusmaaerrueg. MAY' BE - INFERRED FROM THE

USE OF A DEADLY WEAPON: GOOD . LAW. IM SOUTH CAROLINA

WHERE Evroznce Isﬁlpgf ﬁx;f@bﬂpbi;asouca, MITIGATE,

EXCUSE OR JUSTIFY“TBEQEHHI DE

Malice is a elenent for ‘¢hé -chatge of Murder, and when

dealing with elements’ of a,””” +; . the ~Due  Process Clause
requires the‘gove:npeqt_”tpf' $éi6§dyé{teésohable doubt every

element of the crime hiih_dﬁ;g,za défendant is charged. See, In




te Wiaship, 397 U.s. 358; 364 (1970) ‘,ihg reasonable doubt
sténda;d aéplies in both, s:ta't_e.;and;..-_f-_ede:al proceedings. See,
Sullivan v. Louisianma. l;J“S}C£Q2QZB¢2081 (1993). Also a jury
instruction which etfodeohs;yEééﬁihfggﬁéaSOaable doubt is never

harmless, and ‘must always iﬁﬂ?i'aﬁté“the conviction. Sullivan,

113 s.Ct. at 208l. The Dne’VP cess Clause. and the Eighth
Amendment s prohlbxtzon agaxnst cruel and unusual punishment, see

Spexeet v. Randall., 357 U S. 513 .523 (1958). see also, Robinson

v. Califormia, 370 U.S. 6.60;-‘.} *666-67 (1962), (definition of

offenses violates due . progess’

offends .some prxnc;ple of

3;99n§c1ence of our people

In Belchet the s. C Supre o uAruled that.
CBER C@HCEDES: THERE WILL

'PART FROH THE USE OF A

ERROR IN CHARGING THAT

DEADLY wupen.. asas. h

Y-

The Applicant vas fouad;g il y of uurder becanae malxce was

.In .the Applicant's

fo “VOLBNTARY HANSLAUGB‘?B. MHIBI‘I‘ (B)c AT‘I'ACHED with

this motxon. a copy of page (275) fron ‘the Applxcant s trial
[N L . ..,a 5.1 P }_;{»i . ‘“’513 'Q.Z!"" ‘rf{‘"

tranacr;pt. trxal Judge Honorablg Luke N Browvwn asked Applxcant s

u.éﬂ’!} 10

trial attotney Rxchatd B. Ness the £ollovxng.

70t 1




COUNSELGR. YOU HIGHT BB GIVING:IT SQHE TBOUGHT 'ALSO, UNDER THE

THEORY THAT THE GREATER CRIHE CAN INCLUDE A LESSER CRIME, AND
R
IN VIEW OF THE FACT TBAT HE ‘aDN'T BAVE AN BYEWITNESS AND THAT

IT'S =--. SOME OF IT'S CIR TANTIAL EVIDBNCE. "YOU HIGHT

DECIDE WHETHER OR NOT YOU‘WANT HE TO CHARGE NANSLAUGHTER.

cu::d: Ness faxled to request

e S -a';

-~ the ' lesser foense of

Applzcant s tr131 atter

the Court to“chargQSMfthaf-Jagy
Manslaughter. thus faébl%iﬁéf ‘5fn§££eg§ive‘ assistance of
counsel. See, Q;S. S-it .Q15727 (1993); see also,
Poyner v.A'udzfay, 964 iF.fﬁ 'itéﬁhi;Ciffl q(dnder _the
performance'ér¢né ef:szgigk ﬁ@bﬁ;fthete_is a "strong
presumption“~thatfcouaéééﬁéga rat hafgaétiés-fall wvithin the
wide range of éaasoﬁagléFbie 83 ?iaﬁapéé),
Agaan Belcher Vannounces f;hedfétplé' of criminal

'?CR application to

procedute which allova .ﬁ@

overcome the one-year statu' '”5"tions standard set forth
in S.C. cooa "ANN. | §17 27 '4 : ‘l‘allya 640 S.E.2d at

- 882: Teague, 489 U. :at 31.

Lastly the Appiiéﬁﬁﬁ?h' the Respondent's

.théi issue of “ACTUAL

Conditional order fail -to' .

INNOCENCE“

irt'a ordet to make spec1f1c '



relating to each  issue p:éééﬁgé See, '8+Co . ceps:aﬁu; §17-27-80

(2003). wWhen referring abgﬁpgﬁ: ﬁégifCantﬂs iss%e of "actual

innocence." the,RequndentﬁSerﬁd ttoﬁéilorder'is silent.

...... |
The Applxcant raxses the 1ssue actual innocence because he

did not have a direct appeal. due-to‘xneffectzve assistance of

counsel, thus makxng Applicaqt"‘fcenvxctxon "not final." See,

Qs e

u.s. y{ Peck, 922 F.2d 39,41 (4th C;:. 1993)(ineffective

assistance vhen counsel fa;"'”“

cz“ﬁxkggdiggét.appéal. There 1is
one last caveat to this- dxsc B ES&;Sbatute of limitationsl
which is that the.geqqxgiﬂgp :;aoes not apply vhere a
defendant is déniéd dfneéf *due_to lneffectxve assistance
of couégel. See. odom v.f&m 3Q$lﬁizdf7$3J 756 ﬁS.C. 1999).
This is not so-muchlan:9x¢§~g' Ut g:stggége.df-limitations,
but rather a"speéial-.hﬁ *théb' the ' statute of

limitations doeg‘no;:éppijé -v;;5£§§61-559.s.3.2d 581

(S.C. 2002). R A

“ggéel;atg review, counsel

must carefully reviéﬁ‘fif} and address any

insufficiency through a “Rule 59(e).notxon requesting the PCR

Court to specifically ,each ‘issue raised in the

application. See, Harlar.v., tate ;ssafs*s.'2§6,267 (s.c. 2007).

The Applicant requestfthxstourt " reverse Respondent's

Conditional Order and regqqdati; £§§§g for a. new hearing where

©9i6f 1L



&
¥
i

speCl»flc findings of fact and

--;pgs;e};-_latie«-te.‘!ie“' see, McCray




STATE OF SOUTH CAROLINA
COUNTY OF BAMBERG
HERBERT HIGHTOWER, #199706.

V.
STATE OF SOUTH CAROLINA,

RESPONDENT..

APPLICANT, -

. INTHE COURT OF COMMON PLEAS
zgsoa THE ‘SECOND JUDICIAL CIRCUZT

Qe
. 9>
r;CASS NUMBER' 2010-CP-05=92§£
i TN

o).,
AcBREN
f.CERTIFICATB OF SERVICE °°

8C :0IHY 92 WiT 21l

1 Herbert Hightower, .h ‘

The Respondent S.C.
Court

Attor
for Bamﬁé:g4:Cq§n;y
Motion im the above-captio
the United:'S;atééﬂ
addressed as follows:

in

S.C.

POST OFFICE BOX 11549
COLUMBIA, S.C. 29201

THIS 24th DAY OF JANUARY,-

S E
f

ATTORNEY. GENBRAL S. OFFICB

Athat .I_have served upon
C énd the Clerk of
q"jy of Applxcant s 59(e)

,flcea

postage

idla#gb' prepaid,

2@1?" 7
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