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STATE OF SOUTH CAROLINA ) 
COUNTY OF BAMBERG ) 

) 
Herbert Hightower, # 199706, ) 

) 
Applicant, ) 

) 
v, ) 

) 
) 

State of South Carolina, ) 
) 

Respondent. ) 

------------------------) 

IN IHE CQVRT OF COMMON PLEAS 
FOR TliffsE'COND JUDI<;::IAL CIRCUIT 

~L. 
'JJ ~ }> 

Case No. 201O-CP-05-0198 ~!~~~~~~ 
:-;-:::J r.n 
C?]8c.~J 
_.~ 0. 
':;)0-'-

i~~~~ 
·-i t ......... 

, FINAL ORDER OF DISMISSAL 

l'..) 

= t:~;:: 

"-l ):::;-
L- :;::: c:: r:-::J ,--

['1'1-'., 
I ~J-

W C)I 

~ nfTl 
:z (.')0 ..... 

'-". 
C) -.-~. 

--, 
.;:-

This matter comes before the Cc;>Urt pursuant to an application for post-conviction relief 

filed September 29,2010. The Respondent made its Return and Motion to Dismiss on December 

15, 2011, requesting that the Appli,cation be summ~rily dismissed. Pursuant to this request, and 

after reviewing the pleaqings in this matter and ~U of the. r~cords attached thereto, this Court 

issued a Conditional Order of Dis~issal dated peceinber .16, 2011, provisionally denying and 
. . 

dismissing this action, while giving the Applicant twenty days from the date of service of said 
. .,' ,"" - . . 

-,' "t· 

, - ' 

Order in which to show why the dismissal should not b~come final. Attached to this Final Order 

and incorporated herein is an Affidavit of Service dated January 17,2012, serving the above-
, ' 

mentioned Conditional Order of Di~miss<al ?n ,the ~p'pljcant. 

Applicant filed the following d6c~merits in response to Respondents Motion to Dismiss: 

"Motion of Objection, Objecting to the Signing ofthe-. Respondents Proposed Conditional Order 
. . ~ . -.. .:;' ....... ".-~ ~'.- 5·,· ... ··.~ ~ ".- . '. '. . 

:..- ", ~'o-'. 

Pursuant to South- Carolina R:yle of Civil P.t:9cegu_~~~.Rule·-(5)(b)(3),"filed on January 13, 2012; " - ,,' - , .- ..... -' ' , ,'- :: :":;',:. :-~/-> " ~-.:, ~ :, '," -
"Motion to Alter or Amend a Judgment", fileQ lan~ary. ~ 3, 7012; "Resporise to !he Respondents 

Conditional Order" filed' on F~brua~' i~, 2'Ol'~~'.::A~··:~;pi;~an~: ~serts ihe following claims: 
• ", '1 • ".', ,': ;'-c:', ;"'"--, •. ' 



• "The Respondent Proposed Order fails to make specific findings of fact, 
plus the fact in the Respondents Order are incorrect." 

• " ... the alleged 'newly discovered evidence' is the application ofa decision 
handed down in State v. Belcher" 

The Applicant states that the dates when the Applicant was sentenced on page four of the 

Conditional Order of Dismissal are incorrect. The Court finds that the dates listed on the fourth 

page of the Conditional Order of Dismissal are incorrect; however the correct sentencing dates 

are listed within the procedural history section of the Dismissal. The Applicant further alleges 

that he has newly discovered evidence in the fonn of the Belcher v. State decision. In Belcher, 

the Court held, "where evidence is presented that would reduce, mitigate, excuse or justify a 

homicide (or assault and battery with intent to kill) caused by the use of a deadly weapon, juries 

shall not be charged that malice may be inferred from the use of a deadly weapon." State v. 

Belcher a1"612, 685 S.E.2d at 810. The opinion expressly stated that "[o]ur ruling, however, will 

not apply to convictions challenged on post-conviction relief." Id. at 613, 685 S.E.2d at 810. 

The Applicant has also shown no reason why these issues were not raised in his prior 

post-conviction relief applications or within the statute of limitations for filing a post-conviction 

relief application pursuant to S.C. Code. § 17-27-45(a). S.c. Code Ann. § 17-27-45(a) reads as 

follows: 

An application for relief filed pursuant to this chapter must be filed 
within one year. after the entry of a judgment of conviction or 
within one year after the sending of the remittitur to the lower 
court from an appeal or the filing of the. final decision upon. an 
appeal, whichever is later·. . 

The South Carolina Supreme Court has held that the statute of limitations shall apply to all 

applications filed after July I, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). 
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· . 

The Applicant went to trial and was found guilty on November 5, 1993. Therefore, the 

Applicant was required to file for post-conviction relief by November 6, 1994. This Application 

was filed on September 29, 2010, which was almost sixteen years after the statutory filing period 

had expired. Accordingly, this Court finds no reason why the Conditional Order of Dismissal 

should not qecome final. 

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court's Conditional 

Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice. 

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal 

within thirty (30) days of the service of this Order to secure appellate review. See Rule 203, 

SCACR. The Applicant's attention is directed to Rule 243, SCACR., for the procedures 

following the filing and service of the notice of appeal. 

AND IT IS SO ORDERED thiS,& day of ~ ,2012. 

~7' South Carolina 
7 

DOYET A. EARLY, III 
Chief Judge for Administrative Purposes 
Second Judicial Circuit 
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STA TE OF SOUTH CAROLINA 
COUNTY OF BAMBERG 

Herbert Hightower, # 199706. 

Applicant, 

) 
) 
) 

) 

) 

TN THE COURT OF COMMON PLEAS 
FOR THE SECOND JUDlCfAL CIRCUIT 

201 O-CP-05-0 198 

v. 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

CONDITIONAL ORDER OF DISMISSAL 

State of South Carolina, 

Respondent. 

----------------------------) 

This matter comes before this Court by way of an application for post-conviction relief filed 

September 29,20 10. In its return, the Respondent requested the application be summarily dismissed. 

PROCEDURAL HISTORY 

The records before this Court indicate that Applicant is presently confined in the South 

Carolina Department of Corrections pursuant to commitment orders from the Bamberg County Clerk 

of Court. Applicant was indicted at the July 1993 term of the Bamberg County Grand Jury for 

Murder (1993-GS-05-0 147). Applicant was represented by Richard B. Ness, Esquire. Applicant 

proceeded to jury trial before the Honorable Luke N. Brown on November 3, 1993, and on 

November 5, 1993, was found guilty of Murder. Judge Brown sentenced Applicant to imprisonment 

for the balance of his life. Counsel made a motion for new trial at the close of the trial, which he 

withdrew at Applicant's request. Applicant did not appeal the conviction or sentence_thaeifier.:< ....... - .' 

.. ' "r," ~~ ....... . . , 
'-:-J 

...... : ..... ::1 
j ,-' 

,. q-q 

~ ::;~.~ 
.:::1 .-.. __ _ ":·.0 
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Applicant filed an application for post-conviction relief on May 12, 1994 (94-CP-05-0006). 

An evidentiary hearing was convened before the Honorable Tom J. Ervin, at which Applicant was 

present and represented by Evert Comer, Jr. The application was denied and dismissed by Judge 

Ervin with prejudice by order dated January 27, 1995. A timely notice of appeal was filed on 

Applicant's behalf and a Petition for Writ of CCl1iorari was submitted. On January 16, 1996, the 

South Carolina Supreme Court denied the Petition. 

The Applicant filed a second application for PCR on December 9, 1999. An evidentiary 

hearing was convened before the Honorable Rodney A. Peeples on October 25, 2000, at which 

Applicant was present and represented by William Rhoad, Esquire. The application was denied and 

dismissed with prejudice by Judge Peeples' order dated February 11, 2001, as was Applicant's 

subsequent pro se Motion to Reconsider. 

A third application for PCR was filed by Applicant on October 14,2002. (2002-CP-05-0 169) 

On August 26,2004, an evidentiary hearing was held before the Honorable Reginald 1. Lloyd, at 

which Applicant was present and represented by Tommy Thomas, Esquire. Judge Lloyd dismissed 

the application with prejudice by order dated July 5, 2005, and on February 17, 2006, dismissed 

Applicant's motion to reconsider. 

Applicant then filed a fourth application for PCR on May 2, 2005, in which he cited he had 

newly discovered evidence. (2005-CP-05-0 151). The Respondent made its Return and Motion to 

Dismiss requesting the application be summarily dismissed because the alleged "newly discovered 

evidence" had already been argued in a previous PCR application. A conditional or~er of dismissal 

was signed by Judge Doyet A. Early, III, on November 29,2010, giving Applicant twenty (20) days 
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from which to respond why the conditional order should not become tinal. After receiving no 

response from Applicant, Judge Early signed a Final Order dismissing the application on April 4. 

2011, and entered on April 11, 2011. 

In his current Application, Applicant alleges that he is being held in custody unlawfuIly for 

the follO\ving reasons: 

I. "Newly Discovered Evidence" 
a. "Decision in State v. Belcher 685 S.E.2d 802 (2009) ... has rendered the jury 

charge that malice may be inferred, implied or presumed from the use of a 
deadly weapon unconstitutional. .. But for this unconstitutional burden 
shifting ... the jury would not have found him guilty ... " 

2. "Abuse of Discretion by Trial Judge" 
a. "Trial judge ... erred and abused his discretion by asking defense attorney did 

he want to charge manslaughter to the jury." 
3. "Actual Innocence" 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This Court finds that the current application for post-conviction relief must be summarily 

dismissed because it is successive to his prior application for post-conviction relief. S.c. Code Ann. 

§I7-27-90 provides that: 

All grounds for relief available to an application under this chapter 
must be raised in his original, supplemental or amended Application. 
Any ground finally adjudicated or not so raised, knowingly, 
voluntarily and intelligently waived in the proceeding that resulted in 
the conviction or sentence or in any other proceeding Applicant has 
taken to secure relief, may not be the basis for a subsequent 
Application, unless the court tinds a ground for relief asserted which 
for sufficient reason was not asserted or was inadequately raised in 
the original, supplemental or amended Application. 

Successive applications are disfavored and the burden is on Applicant to establish that any 

ne\v ground raised in a subsequent application could not have been raised by him in a previous 
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application. Foxworth v. State, 275 S.c. 615,274 S.E.2d 415 (1981); Aice v. State, 305 S.c. 448,409 

S.E.2d 391 ([991); Arnold v. State/Plath v. State, 309 S.c. 157,420 S.E.2d 834 (1992). 

This Court finds that the current allegations were or could have been raised in the 

proceedings based on Applicant's prior application for post-conviction relief and thus the current 

application is successive and barred under S.c. Code § 17-27-90. Applicant has failed to establish 

sufficient reason why he could not have raised his current allegations in his previous application for 

post-conviction relief; therefore, he has failed to meet the burden imposed upon him. Land v. State, 

274 S.c. 243, 262 S.E.2d 735 (1980); Aice, 305 S.C. 448, 409 S.E.2d 392; Arnold v. StatelPlath v. 

State, 309 S.C. 157,420 S.E.2d 834. 

This Court finds, further, that this Application for Post-Conviction Relief should be 

summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction 

Procedure Act. S.C. Code Ann. § 17-27-10 to -160. S.C. Code Ann. § 17-27-45(a) reads as follows: 

An application for relief filed pursuant to this chapter must be filed within one year 
after the entry ofajudgmcnt of conviction or within one year after the sending of the 
remittitur to the lower court from an appeal or the filing of the final decision upon an 
appeal, whichever is later. 

The South Carolina Supreme Court has held that the statute of limitations shall apply to all 

applications filed after July I, 1996. Peloquin v. State, 321 S.c. 468, 469 S.E.2d 606 (1996). The 

Applicant was convicted of the offenses he challenges in this Application on August 28,2000. The 

Applicant was therefore required to file his application before August 28, 2001. This Application 

was filed on March 6, 2008, which was over six (6) years after the statutory filing period had 

expired. 



A motion for summary judgment may properly be used to raise the defense of statute of 

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.c. 487, 445 S.E.2d 638 

(1994). In addition, S.c. Code Ann. § 17-27-70(c)(1985) authorizes the Court to "grant a motion by 

either party for summary disposition of [an J application when it appears from the pleadings ... that 

there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law." Therefore, tllis Court finds that the application for post-conviction relief is summarily 

dismissed for failure to file within the time mandated by statute and for being successive. 

Further, this Court finds this application is barred under the doctrine of res judicata. Res 

judicata prohibits subsequent actions by the same parties on the same issues. Bell v. Bennett, 307 

S.C. 286, 414 S.E.2d 786 (Ct. App. 1992). A final judgment on the merits in a prior action bars 

subsequent consideration of those issues in a new action. Foran v. USAA Casualty Ins. Co., 311 

S.C. 189,427 S.E.2d 918 (Ct. App. 1993). Resjudicata also bars any issues that could have been 

raised in the former action. Id. 

The Applicant had a full opportunity to litigate all allegations regarding ineffective a<;sistance 

of counsel in prior post-conviction relief proceedings. The public interest in finality of judgments 

requires that litigation must eventually come to an end. Pursuant to Rule 12(b )(6), SeRCP, the 

Court intends to summarily dismiss these claims as barred by res judicata. 

Finally, this Court finds that Applicant's has failed to state a claim upon which reliefcan be 

granted through this application. Namely, in Applicant's first allegation, he states that he has newly 

discovered evidence which allows him to overcome the successive and untimely nature of this 

application. This alleged "newly discovered evidence" is the application ofa decision handed down 
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in State v. Belcher on October 12,2009, more than fifteen (15) years after Applicant was convicted 

of this crime. 

As stated above, the case of St<!te v. Belcher, 385 S.c. 597,685, S.E.2d 803 (2009), was 

decided by the South Carolina Supreme Court on October 12,2009. Belcher "represents a clear break 

from our modem precedent" approving of the jury charge on inference of malice from use of a 

deadly weapon, expressly overruling some twenty-six (26) cases decided over the course of more 

than 100 years, ranging in date from 1894 to 2006. 3S5 S.C. at 612, 685 S.E.2d at 810. The charge 

given in Applicant's case was, at the time of his trial, the sanctioned charge on the law. In Belcher, 

the Court held, "where evidence is presented that would reduce, mitigate, excuse or justifY a 

homicide (or assault and battery with intent to kill) caused by the use ofa deadly weapon,juries shall 

not be charged that malice may be inferred from the use of a deadly weapon." State v. Belcher at 

612, 685 S.E.2d at 810. However, the opinion expressly stated that "[the] ruling ... will not apply to 

convictions challenged on post-conviction relief." Id. at 613, 685 S.E.2d at 810. 

Applicant is attempting to apply the ruling made in Belcher, a decade and half after his 

conviction, to challenge that conviction in this post-conviction relief action. This is precisely the 

situation that the Court expressly barred in its opinion. For that reason, this allegation by Applicant is 

without merit and therefore must be summarily dismissed by this court. 

Further, the second allegation regarding trial judge's error must also be summarily 

dismissed for failure to state a claim cognizable tmder the Post-Conviction Procedure Act, S.c. Code 

Ann. § 17-27-10 to -160. An Applicant may commence a post-conviction relief action on the 

following grounds: 

60f8 
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I. That the conviction or the sentence was in violation of the Constitution of the 
United States or the Constitution or laws of this State; 

2. That the court was without jurisdiction to impose sentence; 

3. That the sentence exceeds the maximum authorized by law; 

4. TIlal there exists evilit!ncc of material t:1ctS, not previously presented LUld 
heard, that requires vacation of the conviction or sentence in the interest of 
jllstice; 

5. That his sentence has expired, his probation, parole or conditional release 
[was] unlawfully revoked, or he is otherwise unJawful/y held in custody or 
other restraint; or 

6. That the conviction or sentence is otherwise subject to collateral attack upon 
any ground of alleged error heretofore available under any common law, 
statutory or other writ, motion, petition, proceeding or remedy .... 

S.C. Code Ann. § 17-27-20 (1976). 

Even if the facts alleged by the Applicant in his second allegation are true, these facts do not 

support a cognizable claim for post-conviction relief under any of the statutory grounds. The 

allegations presented by Applicant raises direct appeal issues that are procedurally barred by S.c. 

",:,: Code Ann. § 17-27-20(b) (1985). Post-conviction relief is not a substitute for a direct appeal. 
". 

Simmons v. State, 264 S.C. 417,215 S.E.2d 883 (1974). A post-conviction relief application cannot 

assert any issues that could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 

436, 196 S.E.2d 50 I (1973). Theretorc, the Court must summarily dismiss the second allegation as 

improper for post-conviction relief. 

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with 

prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should 
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not be dismi~sed in its entirety. The Applicant is grunted t.~enty (20) days' frQm the date of service of 
. . 'i'i:; '.<~". J :". }.f.!1~.~:·)~{.:1tj."·.: '~''f~." ,t '.,.;' ,J '. 

this Order up~>n him to show why this Order should not become final. The Applicant shall file any 
'. ' . : ~ 

reasons he may have, factual or legal, with the Bamberg County Cler~ of Court and shall serve 

opposing counsel at the following address: 

Office of the Attorney General 
Attn: Rob D.,Comey, Esquire 
P.O. Box 11549 " 

, ,. ' . :", C9Iumbia,sotitl1~~aro,~'!;~~~;tJ~/:;~'::) :;;)'::;:~ ':"',' 'i :" 

AND IT IS SO ORD~~:~~~':~i~'Z;·ta:;i-»<'::; ;'~~2~n: 

••• ,~ , ' .: 1., 

DOYET A. EARLY, III . 
Chief Jtidg~;for' Admiriistrati~e Purposes 
Second Juqicial Circuit 

'~A. Jnv.
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, F'ILED 
BAMBERG COU~)TV 

HE~BERT HIGHTOWER #,199.706,11, .. 
ALLENDALE CORRECTIO~iltJ2U4~~6 Aff /0: 36 . ';';' '.; . 

.", ,' .. 
• • ~: • I 

P.O. BOX 1151 F-l A-22 . 
FAIRFAX,· S.C. 29827 ,J/I.Nf:S 8, HiEnS 
JANUARY 24, 2012 C~,£/:~Or' G.ou:n 

I."" t 1"r."1)" - S.,· 
•• '- "'\\.I! .. . l" 

BAMBERG COUNTY CLERK OF COURT·'··:····· ;". ·'V~Li~)') ~i(; ]5 >lil.;:1 . ! ·.t'~~'.i·.;· 
HONORABLE JAMES B. HIERS. "'.' ~n~;nt{ .. ;',~~q. 
POST OFFICE BOX 150 - .. , . '. ~ . 
BAMBERG, S.C. 29003 

Dear Honorable Clerk: .. ~ :~.., 

PleaBe: find ·enclo',.ed .;~.) .<:,~py~~l of AppiictUlt'B' -59('e) Motion, 

pursuant ·to· SCRCP,alO:rtcj~fj':t ·,:,f~~~'~;.~~·~t.i'fic"ate'!oi':serVice. This 

motion iaf U'ed purauan onaii~'Or-der 'f iieC:J ..,i th this 
';' '. ;.' ~ . -

Court.:, on.\.· December '27,20 
-,' . '"" 

Januar;y .i. 17,2012 •. 1 Ple~~ " 
with i n' ·:;t·~'4it.~ ten;' (1-0 )i~' '<. ',' 

59( e)'. \i~ ~'YQ;; (al.~o·qmC:.L'Ulll:lu' .. ¥'· ... 

extra'co~y!iof)~hia LCQ~ 

extra copy wit~.th~~f' 

, ." ot!N\E. COURt' , .... ;-. SUf!n... . 
""\~;~ 

.' . . . ". , 

"'i.'iiY">ct'h~f""·Applicant . on 
. ~.,. "!'. . 

,'.{J::;'i,I!';'lf""'Z;i-';;., ,':,.' on'~ i:s " ~ i mel Y . and 
. ~" t1o;;:;SCR"CP ,'" 'R'u'l e 

. " 

e~::e~~e-l:ope a'nd' a 
j~le'tu'r-n ~to- me'the .... '. . 

'j6'&t~dN&ndi~h&nk you in ..... 

. .... :. :. ! . ~. 
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CAS B N UMBBR • 201 O-CP~()~,"O ~?:':!~~f~:.?:~-/~ ~ il Sf;?,"" 'Pi" -;, , •. ;' 

Dear Honorable Cler~; -:::::t\~: ... ~:·>, ;.~.~·,i;C " ~~:;;;"'.!,,; 
,J!~.e~a,'.;E~!i.,*fi ;i~!.S Motion, 

pursuant .. to. SC~CE», .. This 
." i':': J' ~ ~: ... ::' ~i .. " "'I! ; 

mot ~o~, ~ t~ lH~~9'f,~f. ~l)is 

Co U r ~ r! ,~?A. j. ,~",C? ~~Rp",r 

-r~,~.u,c~8)'",;!~~.1~.:~9.l~~;J:· 
.., i thin';th~:';~t~ft::!: f 

:' ." :"! I( ,'t, ,,-,";j~~:_r:;~! yfl \,_ • .t~,;J.:,'.-, , ' . 

~9 (~),., •. (t;}/{~~ \i'~~~~~'i" ~'" 'rt;~~j~j~;:~ 
e~~ .. r~;;cop')' i~~H~:.J\ia:..<;-~ . 
ex tra cop)' vi~~_ ,.\;J!.9,;,,:., ... _~' .......... 

',' ":":." 

'f P~~~.~ ~~'·~.fJ,.~~~.,;' ~ ,: .'"" .. .£:,._­
advance to,; r;v~el~~,~~r"" 

cc. 
.' 

PEaSO~A" ','PILIS .. 
,-'" ',' ,'.' 1"l. .... 

ENCLOSURES: 

.•. " ' #"'". <', . 
• '... • .;' lJ ... , ~ 

" JEi. Vl,;J ~i:~ ~::(!S,;;. 
I. 

you in 

, ·s . . ,' 

,' .. " 
',. 

-,~' . 



·;._.$~~t0~1t~,·~, ,~.~;~i:~;7::~ .. 
, , .. ). 
:~; 

-:-:-iTA:T-'E OF:-SOU'l'H":C:A'ROiTID? J., :,.IN .. Tti~·, COU~T OF .COMMON PLEAS 

COUNT:J OF SAMBERG t. '!.?~y '~:H..E. S~,COND JUDICIAL 

.). CIRCUIT 
HERSERT HIGHTOWER, i 199706; i.': .... ) , 1, 

APPLICANl', . :: .;' r;' J ; '.; 01).: NQ'!, ~O-lp,..CP-05-0198, 
~~.-. ...... >.~~. ;~' ~. V. ~~-.-,-.:--=-::~ ,.....) , 

• " ' '.l ..•• ::' •• I l " 

STATE OF SOUTH CAROLINA, j .·~OTION TO ALTER OR 

RESPONDENT. ':") ':, . Jtlp<;EMENT . 

. " >. 

, 't;w,.', .. I ;', -; ~,:.;, ~i~\:\:': .. /r~ .~ ..... \ '.'.~ ~ .. :,: J ~ 
.·'ih'e:-Appl i:cant i,s" :p~.e~"·A'}.::t;;/~:~A.f:~~~~·. ,tA. : tn~' 'So!Jth Carol ina 

':', \, ," '.':. "10,:"': 

Depart men t of Cor rec t j, ona .. p.~~*~4:#~: ·:·:t9..:;:c;.q~gdi.tll~m t order s from the 
. . : ';', '.' ',' .' : .' ,', " , '~ , , 

Bamberg County. Cl~rk 0;, co.~~t':~':'~,~P.j;'i:<:~~~) waa indicted at the July 
. " ::. 1, .. '~ .~ :~ .~;; r-t ?:.:: !!. \l.} ':" '~~'~ ~.: . , "., :.' .' . 

1993 term of the:. ~,~.~.~f.~::":··;·~P.~Ji.~1;,: ... :·,::Gro·~d Ju,ry' for Murder 
, \' . '-.r',~.~,~ ,:::·~~t:~.:·~!,;,}::t·~I~ ~:\~~.}~::F\~ri·~·'_·: ~ .. ':" . ., " '" . 

( 1993-GS-05-01~ ~). AP9~·1c'D~.:;;~~~j~;*p.Jt'."~,efl~~~.:by, Richard B. Ness I 
. (' .. ; ... ·~f!.;);~·.:f;f.;.~(! .~', .. ;,-:,.,:.~.:: : 'I'; . . 

Esquire. Appl icant pr,oce~d.~'d}·:.~.o;~:\i~:~Y':>.·t:,,~al 'Qefore the Honorabl e 
, :!~ j-;.,::~:',;\': i\,'.~'( •. i!;·~.~:,:;:.i ,~4.,"" . i ~ " . 

Luke N. Brown' on NoveillQet·,3,.'19.~'J';.::".Rc:l OA, 'November 5,1993, was 
.' 'l,' ;1 ,·,:-:;;<',~i~.'l:.~:·.', 1;.~.~',·~·:1.~':'/:r;:,:'; . ,.' ." .' , 

found guilty for' M\l,~~ftr~ ~~:·~,~~~-':\~'~t:'.~W9·· ·sft·~te.nc~d . Applicant to 
...... ~!: ".:.j,\. ,,;-t: !!, '+-f" ,{ »::·~·)~~r~:~~·~~.~~:.:,~~~.i';:~, ·:~:~~;l1·~·~.~· ~.~ f~;/:.: .', '. '~. 

impriso~lPentfor the bal~~~,":·:::9.~.'(,.~:,.:.,.::·~~;~·fit; •. Cc;u.ms,el mad.e a motion 
, I~ : d ': i:.:.(,·:~ 1;,:rn}U:-{~~~··:!c.~",:.·~;.·:,.!·s '~. i'-' .,~.;~ to! ,R" ',' 

for new trial' at ttl8 "~~o_.4f.\o:.~';.:::"~~·':'t.~J~1, 'wh-ich he withdrew at 
, .. . ~."~ :.~~, ',iE~J:~~'~.;q.:~;.t~~%,tp~,!~~./.t,~.::\f·(': ·'·1·J~ It#~~ .~ CI., - t' <. 

App1icant'a r~.queat •.. 4\ppl.i~~t;,.:,~~~.·:Ji9,~·:: app~al 'the conviction or 
.' " " ~··'''',f·~j;,;!,;s;~· t~.i.~:t';~~:~~r·£~~~l{;'~ ~:"\~i-:~'~;b':;': ' ... :';~"t,~ .:-

sentence thereafter. . '. ' , 
.:. -:. :., , ' ,. 

, ", .'~ .. 

i.!. 

. .. , ", ~. 

1· of' 1-l-
; .", '.' . ~ ',' 



Thia . matter comfjS betore:>l::he·'.eoyrt· p.~rsuant to an. 
'1'.:. 

Application for Post"'co~Vict·i'on .. ~:~~ief·.filed by the Applicant on 

September 29,2010. In itSR~~~t4~'~Q~~9ri'to Dismias, and Proposed 

Condi tional Order of Di~lIlis8al ".' ;~ee~'q~dent requested that t.he 

application be' sualillarily dia~1s~e'das. ·successive and barred by 

f.: he one-year s tat u tt: 0 f liiai.;~~·~.i.o.n,'s .'. 
". ' . . '. 

On January 11,2012, ~n.e ,/..pp.f-l,.~~nt 'filed with the Coun. a 
'. w.... .., " .. :. ,'". ,J;;.V,i:d'::;'-' 

Motion of Objection, o~j:e.c.t.·~·~.9,:.~q~·::,.t.h~:·:~i9nin9 of. the Respondent IS 

: :,; '.:1.:~~)':~:::~~";.":~~·<~~:~>: ~. ,~,' .. " ·.:r"~·~~ / ", ",~ .. " 
Pt"oposed Conditional Or;der:.:.;t'h~;\~;~Ui.p.~~:¢lent ',e' proposed order was 

. ,.::~. ,~. r.::?1t,:. ~~:~ '.~,~: fe'(· f:. ' .. ~~t:' . :, '," .:..... . ,'. .. 

signed by Judge Doyet A •. E~·r).f.:~:1{.i:l;:::·9Q":·~;~~:e~.er 1'6,2011, and the 
' ••• :0 •• , • ,,",' • 

,; .\ '" . ,.'.' 

order: was filed with the CO~f.t·.:c?~;!~:Q~4;~~~~~·r.··21,'ioll. Tne Applicant 
, , ,',. ', .... ' ....... :. . . . 

Januar-)' 17,2012. 

Th8 Appl icant no~ 'f.'i.l:~.::(t~:~:~<.:;~9.:~.i:~~ . t9-.:Al t·er or Amend the 
.:. ,;:1 <: ~:~:':.~<':'." -:.,' :,. ,~ ... , '.' . , 

Judgement, pur$uant toS.C·.:;~~·~.~:4f.:"~~;:~i·v:H.ft.o~edure, Rule 59(e). 
. ., .. ·~:::~'l.~.!~~,:l:·.":;~":""":~::')::~'::':'~" '~,'" . 

The Applican t c laim8 tn~~.'.:.: .. ~~~.~,·j~,~~~~~~nt' ~ CORdi tional order: 
, • '~' ;':·:/,t·:,.'.', ,~""".,,:'~'~~':'\}!:' •. :, , 

fails to make specific fi~,~J.~'9:.«~.(,:.~:~~.:t~·i.:·:pl\ls the, facts in the 
, .. ,. " . 2~~L;!~ . "~\~::~:('(>~::':<",<,,::,.',,"':'.~ ':. . . ' 

Responden t' s or~er ar.e incp.i!":~.,:~t'f::·!'~:~)~~t ' .. in· :colllpliance wi th S. C. 
"". ' ,~J~t~·:{:·n::l:·,.:· .:~t·;~"~;J.i.~., ~ ',1 ... : "':'.' 

peR Act under s.c. CODE ·A~~:.~'·:·~§.i'tf,~t-;..a.c);,.R(;1· a~ule 52(a),. SCRCP. See 
_ . ', .. ~:: },.:.t~.:,··~\i3~jl?~:.~:~:\:. : ··,~:l~;.} ;;,",t :~: ,~; .. ", { ', .. :.~.;~ t ,J, 

aLso, Prultt Y .• Stctato f ,' 423>~:~~':.:~.~/~;.'at:" :128; .... ~lar v. State, 653 
. ,:, . :; . :t,.! .. ~~, .. r· ',~: i' .:" .', ", .' , 

S.E.2d at 267; and Qall V~.· C_:t~·,."··:6.0.1,"S~E.2d at 341, counsel 
" , • ". ',1" ',., • 

, .' " ' •• ~. '. t 

preparing proposed orders' . ~lUHila: ~e 'meti<;ulous ". ". ',' .' .. 
in doing so, 

opPOSing counsel should call'a~y; oBl.i.s$ions to the attention of 
, ' . . . 

", ·2?9f··11·. 
. .'," 



the PCR Judge prior to issl1~p.C;e"·'o~'·the.· order·, and the PCR Judge 

should carefully revie"f the::Qr.d:~{::ptior to signing it. Even after 
. ..' . 

an order is filed, counsel. hcfs.:.~~;):>~1·f9.a.tion to review the order 

and file a Rule 59(e)# sca.C.p.i.:,·~.ot·io~·.to al·ter or alDend if the 

order fails to set fo~t.h the f;h~q:~~9:~. ·.and the reaS.ODS for those .' ' .. ' . 

findings as required by § 17~.27-8_Q.~ild RlHe 52(- a), SCRCP. 

The facts in the Re.sPQ·l1d~~t:' s Conditional Order are 
.. ' .~ ., {-:;.~ .. ' ... 

bottolO of this page state~·;': 
" ,"" 

THE APPLICANT:' WAS· CON:v··icf.tJ{;:~·~:·::::Tjtk).OF;F.ENSES -HE' 

A~PLICATION :.' ON A~GU~T.· .. ·:;~:"·::~#9_~:·.{';··;'~:r;·.·:'.AI~P:~ICANT 
CHALLENGES IN 

WAS THEREFORE 

APPLICATION· WAS FILEQ ·O.N{·;MARCHl'·:;~·,.:~9.Q.8·, -WHICH WAS OVER SIX (6) 

YEARS AFTER TH E m.TQ10~¥:,ff~.~~~~ ~g~~~D. ~AD EX! I RED. 

The' correct fac~.s - f~t".·::t.ij~···::·:~·~k:~:l¢ant's case pursuant to 

cOlOmi tmen t' orders f~oui' tl1'e :a~jabij:~~ .. ·C.P.uli:~y· Clerk of' Court s ta tes; 

APPLICANT -WAS' INOicTED .·~A~\··:·Ta.·:~~;·~j~~~:::·:i993 "TERM' OF THE BAMBERG 
,", '" ," ".'" t.·· :'. . 

COUNTY GRAND JURY APPLICANT 

PROCEEDED TO' TRIAL B·EFORE·:i·:T·H·E:;t.HON6R.ABt.E.· LUKE BROWN ON NOVEMBER 

3,1993, ANDqN NOVE~B'ER:'~··i:;1.~;.:3;~/~~~·~:f.O~~D:'GOIL~Y FOR MURDER. . . . . .' .... ... : .::': '.: .' '';'~' . 
, . 

The peR Act requires .th·e·:-.·.·ciQ·ur(.'~. ord.er· to II make specific 

-3 .of· '1,1 . 



relating to each iss~e :p~,,~~~:~~~:~:":"" ,S.C. CODE ANN. 17-27-80 

(2003)'. In order to' pres~t:~e·:a,l.J:::, ~ss:u~s for appellate ' rev iew I . " .. , .' ~ .",. . ..' '. 

insufficie~cy through a R~le:.,5':9.:(~) ','ulotion requesting . : . . . , .. ~" . '.' ~: . . . 
the PCR 

Court . to specifically, a,qq:i;~~~, '; ea~~, issue raised in the 

appl icat ion. See, (s.c. 2007) (per 

9neor 1D0rePCR issues, ,"a:, ·ll\!:1.e';~9.(~lmotion.lDay also be used 
~. ..., . ,":" . . .; '>. <::·~t~~.,;:~:~~~::~·.· .~.:~,.-' ~:':'.:~': .~:'~'~ ,:" : .; :..:. ~'.', ',", ~ 

when tpeorde;",~o:nt:et:.~,~;~, ~H~<~~r;F{~:~~1~~:~:~Jhe9,+~~~:J ~f ,fac~,," )UBt 1 i~e 

: h:e:P

:::::::.' :a c:::u::::~;:~~~i~;~.:r~~t~~:~:::~·o:~:: ~::;;::c: ~ 
make spec.ific fin~i~gs',9f' ,f.~~~:'!':·.'::~~e~~\':~:~~.f;F~Y:. ;~.~ ~tat~, 408 S. E. 2d 

~: ~. '. '. 

at 241 (S.C. 1991). 

.:: " 

' ..... '. '.'" .... " 

" , 

The RespoQqent also,~t;ate$;:.ln::::tb:e, COnQitional . Order that; 

THIS GOURT':'FINDS'.T,~~T,,·~~:*:~;t~~~*if,;~;:,~'~~;~~",::,~,'~~E~AT,~OY~ BE, STATES 

THAT ij~ 'H~~'N~,WLYI,."~~,~.Cp~#~~,f;;::~~f~f:e'~~~~\:·;,~Jif7B,, ~LI.pWS HIM TO 

OVE~COME ;~~S," ~U~~T.~~~'~~'~;{<'~~f~:/;:~t~~~~~,~,E.L!~' ,,; ;.~A,~~~~ ," OF TO IS 
. , " .~ -, . ~;'. '. " . .,,' . 

APPL1CA,T,IOJ'l,. ,':. .~ ,,:.ct;,t~~fJ;:~(~':'i;"~;~': ·;~.~?/>;ii:',:' ,; ~ I:;,.:·~ .. ,' :;. (::, ,.'. ' 

, ,:1n:,., the ... ~App~ i~~n.~;~~iY;F~":~~~~~~i.::!~~:j>~!t~>~~~P~~~.~~i<~PI1~:~h~.all egeo . _. '; ..... ': ':~>.':~<."'_:L " .. " ....... "" :1 .... ....-A:;. •• ~ ••. \ "l' ..... ,"f ,_ ~. -.,' ':i .... ' • 

"newly, .discov,red .ev~.9~llC~:·':1:: ,f;~~",:?:~~;.~:;~;ap'.'.>.l~?~tilon, of a decision 
~ '. '. ~';:.., .' . ~ .' . 

handed' down ,i~ Statey .• B.hi,,:~:r;~':·:'385>'s.c., 597, 68~ S.E.20 803 
_. .', • .;.' ...... ~I.\ •. ~: •• ~ ... ,: •. ~: ..... I' .• -, •..• :;!~ .. '. r ' •• <J.. 

, , 

"r' 



, ..:~~:::!;1~, ' 

"~,~($;;ii;,J~'" ~~ " 
,. -;. 

on October 12,2009, and tije: .··AP.P'~;,~c:.ant ·.f lled this current PCR 

appl icat ion on September 29 ;·.20.~:9i wit.hin one (1) year of the 

'Ruling under Belcber. 
i. .' . 

There' are exceptioR~'C)" '~:!l~;" CJ~~~ral one-year statute of 

1 ilili tationa. When the Souttt·C.ar;Qi,i'i)Cl>Supreme Court announcea a 
• • ',I • • 

new substantive. s.tandard. ~:a" t.j9}):~··::t~~_t.is intended to be applied 
" '. .... ',' 

t'etcoac t i vely, ." a PCR. appli.~a~t::::-':ll:~s.orte ... ye~r from the da te on 
. . ..... - : ':' '- ;. .. -. ..' ~'." . 

which the new standa.r<;l:or f:l~ij~·.:'·:Y~'~·:d~.~~~,a~n.~ to commence a PCR 
" ..... : .,;,;" .;' . ", ..... . 

application was filed·.wi.t1)i~·,.\9~e;·::Y~~'~;~f· .. A·1.~"~ .v. 

U • S. 645 (20'02>,. 'WhiG:R a~nj~·~·¢.:~~::,:'::"~ ',. w~terBheQ rule 
- . . '. '" '. ::.' ". - ... ·)4:~·.o; \ :.' .. ' .: . '.' ~ '. . ". .' 

. ;',' 

Sbetoll, 535 

of criminal 

procedure that appli~s .. ~et~·9·~~~l:\fe;:t:fl.·~.: .. 

Sou th car.~l.i~a :.c~·~~,~{.·-.·~~.~:~:~\t#;~:~~~;~,~~·.· to' follow the Un i ted 

States S\lpr;elll~' CQU~t .1l~~~.~.*~9~~~.:::::::~·Qii-:,:::r:e..t.~oa.¢~ivity. See, e.g., 
- .' " :".,.. ." ,:,.; \I.,:' ' .; •. :":': "~. ':' • : : .. ~.~ t" •• • '.!.- .". • .' '. 

Oanfortbv. ·lIiD"~;s~~ta:# .. S-~·~>Q.~.~.~·,~~.,.:l·l~( .. S.:Ct. 10.29,1035 (2008): 

Talley v. ·Stat~,·. 640 S~i~~·d;~~J;'·;;·~}/:1:~Q·~··~.;>(s.~ .. '. 20~7).· ~n general, 
. ' ...... ',' ': :-, \.' .. "::~i'. :' : .. ~: . :,' .:.:: .::" . .'. . 

a new proced~ral ·rule:.w·~~~:: .. AQ.~/J,i~ .. ::.~,p~lJ·e~·, retroactively unless 

the new r~le .fallsw·it~:~D:'::'~~·:.:;:;t:' .. ··~·.~Q:·.:·'(2·) 'exceptions: (1) it 
. , . ~ :. ,: - ~' ~ ~=:':.:4-:~:·':<f· ..... : .. :;:.:. ',~,." ..J;:l . :: "f' •• ' • 

.. places. ~ert~i~ ki.n~a of·.':' P'~i":~'~i,: . ·.p~ivate individual conduct 
", ~':'··~'~-~:"'~.'4:.i .. ;. ; .i. ••• 

beyond the ~~wer of. th~'.·:·:.c:~.~~i~.ai, .. ·1~w~iua~·in9· authority to 
• ;.. ,.' ~ •• ';.' : •••• j: .. ', ,,'.' " ": • . ", 

proscribe;· or (2) it ·r:~qui'~e:s the observance of those 

5 .of: .11 ;. ,', ," 
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;. .~, " 

~~ocedures tRat ... are ~'iDpiit-~ft: "iii:, the - concept of ordered 
'. .. -, .', 

liberty." Teague, v'. L:a~e" '489: /,Ls.:i881 . :' ,.;.' .... ,' ., .. " : (internal 

quotations mar,ks omJ~.~~4:>,~,:t~'te,t:~~.a:, ~A~~tion omitted). 

The second excepti()Q,~,,:'i~:' "~~8:er,v~c;l: for watershed rules of 
" ... :' ;·:~~~;~:i<.:·~~r:·.·~· ~":;.~~,'~ .. ;~'.:-:. ~ .. :.~ .. '. '., " i 

cr ilDinal procedure" vhic,n '·'i!DP.:1.j,9:"~.::'t;l1e~ fUIl(jamenta.l' fairness and 

accuracy of tbe proc~~Q~~flg'·.,::'1;~.,~,~~,':,,489,' J:l.:,~~ ,at 311. The Supreme 
: .' ...... ':.: .. ',' ,.-- . 

Court has repeatedly ci~e(l:::',~9:~Ci",~~'<:v",'·:W.i .. fitiCjbtl' 372 u.s. 335 
.... , 

(1963) I as an' example ,o~, \h:,e::, ::'~:~:~~~,~S~~4 ~x,eeption. 1d. (holding 
.. .' .. :.,' ...... " '. : " 

!" .~, .' ~ • ' .:.' •. 

tha t the sixth', AlIlendl8~,n,t' r:i}J:~;,"~~:·/.~'~i-,:$tanc4a of counsel for all 

;::::::::: ::::;::n~·;: •.. ··::4;;~:~I~f,!~··· .• c:nse .. t::~ l:ta:: t h:: ::: 
second exceptioJl ~nd:ef' 'T'~:':'~.:~0)'~:':;~.~,~,~~:' ' .. th.r:~liri9 in Belcher 

applies 

retroactively. OF A CRIME." 

Under Bel'c:b~:-" 

JURY CHARGE: FROM THE 
' .. :'" 

USE OF A DEADLY WEA~,ON-,,:::~~'~:~o.,,';)~~~G'~~·::~O'6D' LAW' IN SOUTH CAROLINA 

::::: S ::I:::::FyI:,:::~~~~'r;tqAt: '.9UW RSPUC.S. N I TIGA TE. 
Mal ice' i's a e,le~ent ':'~t.~r,::~'(~~:::' :;'(i~~:rge .. ,of Murder, and when 

deal ing wi th elements" of, ~ ,'.~'~~:~r.9~e'/ \the,' Due' Proc:ess Clause 
• ' •• ,. "~ '. ,~,':.':: ,;.:.:,.,'~ .. ~< •• : ••••• :.' '.... • • 

requ i res the ,90vernlieri,t" 'n to,~:P.t:,?:~;(j,:~:~fti<)~d· a"reasona~le doubt every 

'.:; . 



.: "if; . 

. '" . 
re Winsbip, 397 U. s. 35.~',.,,· 364,.':'.( 1~70 ).. .Tne reasonable doubt 

. .... .::. : ~ , ;'.': . .' 

5 tandard appl ies in both, ~tate. :-and. federal proceedings. See, 

Sullivan v. Louisiana, 113."S·.Ct:207',8.:':208,l(l993). Also a jury 

instruction which erroneou~h~ ·deiine~::rea$ODaple doubt is never 
. .' '. ~. . 

harmless, and :lIust always :i~:.,~~i'i~a-te···~he conviction. 
. . , . ". "';'" 

SullivAD, 

113 S.Ct. at 2081. and the Eighth 

Amendllent I S prohibit'i:oD,'.ag~q;.~~~<.£¥;;~~.l:.:·~·(ld,unusgal punishment, see 

speia~r v. a.adal.l, 357:0~S~" :~~·~,:<.,:,~'~··f·.i~19-58); see also, RobiDSOD 
! .., ~ ~ '.' .' . 

V. Califorili., 370 U.S.6.60:~·::·:'6Q6";:6:7· (1962),(definition of 
." I ::. :',:." •• ::-. .' 

offenses viol~~,ea' Que .. p .. ro~:fl:~~':,i·:,.!t.,'-:fj.,(.:~,~J·~~~a~oiDe principle of 
'. ' .: . -:. .: i. .._:~::>~; '. . '~ ,,\ .~. '. . .'... . 

justice so rOQted. in t~,e t:f,':9.:fr~~~~~~;·;;~:#.'p':· .¢o~.~~~eRce . of our people 

as to be ~ank~d ~s_ f~.~·~~~~~{~,.r~J·~;:'-,:':';:'::':<"·""·· , 
I n. 8elch~r' the S .. C~ , .{~p i:~,~'.y;·¢p~r,:~" .. ru), ~,cV t na t ; 

, '. '. ' .. :', ' .... :.~ ~".~. <~~ ~;:~:J::~:~.::'::~'.~:, ~;·/~:~t7<).·.:- '... '.' . 
IN MANY .MU~D~R p:aQ,ssCUT.~:'~~~.:":':·;~~J~::,i~~ld~8Sa..:>~9NP~DES.; THERE WILL 

BE OVERWHELMING ~v.i~~~d~>~~;:,:~.~ii~:;:':~:~~~~i' 'FROM THE USE OF A 
. . . '.':. '.: ';~:'- \i·~:-:·~:~::1·:~,·::'·.~.· .~:1:.~'~:'~' -·:r ...... . :.:' ~ ~ 

DEADLY WEAPGN'.,. B~a~'.~' ':.~~:~.¥~f, ... ,:,~ •• ·" 'ER~~R .I.NC~4R~.ING THAT 
. ='~;'! '.~t·... . i::--,~·~"it'$i-t~.~~idJ .. ~.,::.":·::1;:~.·~:~.;·i~·.1.~:: -.. ".~./:' 4 ..... ' •• ;,':.~ 

"MALICE'MAY '8.E . INF:.il~tp\:'-::i&f~,#a~{.:;:~:i·:';:OF .,A:.· PBADLY WEAPON CANNOT 
4',; ~ ' .......... '. :'.,:~:. '·'~~:·::'."·~~~.·:~i:~·~~'.;:'~.~~ . ~'." .. 

BE CONSIDERED. ,HA~M~,ESS·~::~':.;~,!t":?;;~:~~.~J:~_.~,'. 685 S~E:.2,d· at 809-10. 

The APP1'lc'aAt was ~o~~~:~,'~.~:k~:~~~:::,:~~"·;~~~~~r. b~ca\lae -malice was 
. .;..'.. . . 

inferred f~Oai .. the ,.use~:of,,:.a·;.·~~~~'1~:~;~,:·~:~.~~~~D~· .. ' In tbe Applicant's 

case th~re. were, evi.dea~e t:tia.t:: ,a.M~:9,~;~t:~,Cil:·a l.es~~r. inc~uded offense 
:". .' . ~!;~ , ... ';' . :~·5:.i~··;g:f'::':~:'~·~,,· .:~:,'..,,~ '! ~ \ 

for. "VOL(,JN·TARY.· ·MANS·LAUGY,TEa;l·,~,·,-,:'S~;~:~,'.:'.BXiUB·I'l,'::. (8), ATTACHED with 

this motiG>ll, a C'~~y "'~f ;a;CJ~;·:,:··:t~i;:~/:':~:;~ID' "t'he Applicant I s trial 
. . I,. . 'rt _ . "-';~'~~I~'/' .~~::. ~j.:~l.~~:~~';.' '~"'!1~~" 0..~, .. ~ ~ ·.ti,(;"'~ 'J~. .',~ 

transcript. trial Judge' HO~9~~·~lJf:'L~~e'·.-:N. Br.Qvn'asked Applicant I s 
." .', $,' .:", ' '" 

trial attorney 'Rich.ar~ B. N,e~~:.'~~;;:':'lo1-l9wing; 
'.: .. "' .' i ..... . 



... ' 

COUNSELOR, YOU MIGHT 8E"(;i:Y:ING':;,i-T':' s'ciH:s TBOOGHTAl.SO, UNDER THE 
.' :-:':_',,, ..... , ~: .. '.: . .-1. :.7 , ";'., . . .' 

THEORY THAT THE GREATER' C.R:i:"E,'¢~lr:. I:~CLUDE A LESSER CRIME, AND 
, ':"\';:~~.'.: .. ':"":' , .. : .. :':. 

IN VIEW OF THE FACT THAT: 'WEQIQli'T ·.i:I~VE A~ gYEWITWESS AND THAT 

IT'S --. SOME OF "YOU MIGHT 
"""<::~'~!'.i.': ;'. ~'.:~. 

DECIDE WHETHER OR NO.T YOU/";WANT::HETG CHARGE MANSLAUGHTER. , ., . ." ' ... " . .' , . 
, " " . ~ _\"" _ .r '. • 

Applicant' s tri~l'·~·~t~J.:;~·:)~l¢~~~d . Ness' 'failed to' request - " .. ,' .. . . . '. 
"'~""~.:~~~;,:';';': ... ' .~. \ .':,~.<;f< ......... ~',.' .~ ~. :"~ 'j.-. ~tN,,,,.~)'.:-P' 

the court to > ch~rge. tbe·:·>jU:~y'::::·:vl;·tJ:t,: the' ,lesser offense of 
. '.',' .' :~-' ... :,~~<.~.~'~; ... ::.':: .... :~.~.,'.'.' ... ~-~ , 

Manslaughter, thus' tes~l~;~flc~L:;'>:~,":.· :i,~~~~fec;~t ve' assistance of 

:::;:::~:~~:::::::~;i::!~t'~i;j'~i:;~:.t:::::):~ ::~e:::::: 
. " ...... :.,: :': .•. :) ....... :: .,: ;:; ... , . ". .. . 

presumption"' that cou.ns·e.~ '.'.:,·.~.~~.:~~·g:y;:.:~.Q4.:~~.~.~ics fall within the 
. .,' '.~'. ". "'::::~' .. ::':~:\:~~ S~\':·.:':~":\~';:'::":' \ .. '.::;'.~"~'.: ,: :. . .' 

wide range of reasonabl.e:p('.0'~'.~4.~~:.!p':~~~1'~ •. Clist: .. nce). 

Again a.lebec allnO\l~:~:.~~ .. ··;::~"::,·\:~.~·~~t~hed:':.' rule of crilftinal 

procedure wbicn . al.o~o.'tf';~~;~~tft:~:~ PCRappl ~ ca t i on to 

overcome the ope-yea.r· i.sta~'¥:te.::::o:t:r:~:i~.j;t:"'ti~i;l.~::.s.ta:ndard· set forth 
• • .~.' ,~' .,", '1 :.~,. :.f~~~'<{>·.~.'i~~::~J\·:~:: .. ·:~:.l~,.·:::·~/>}'~;·.I''': ", 

in S.C. CODE ANN., §17-27":"4~5.:t~~r::,:··::s:~~e<:4J~o,T.llf~ .040 S.E.2d at 

882: T •• gUe', 489' [i·~S~;'.: ~'t:,' 3lfi:j?·>:;:;<:::::·:·:,:~:~:·::,:~~,,:.', .' 
.. "~> . . . .... - ')" :;'. ~':. 

Lastly 
'. , .... ; . .' r~, ... : • a .:! ' :. 

the Appii,c.ai:i:(:: · .. ~.~l~:~~~f:.·· th·at.· the Re.spondent's 

"ACTUAL 

INNOCENCE". 
',"j •.•• ,': : ;: ~/{~'.: ': . .':- " 

The peR Act requires' '~h~,:C:Qqrt:;~q:'~rder t.o "make specific 
,> ),., .f"., ,,~: :fr.>,;~~'~l '> . .:/..r\t;~ '~';~IJ£~ .~-,~" ~ .. ,''''.': ; ~ 

findings of fa'ct, and ata:t:e,<e.~pr.:e.s.alY .. its conc:l\.Jsions of law I 
,_.~ ,,,./ ~ • J' ••.• 

'. :~ , ,;.~ : ,\ ..... ~ ',- :,.; -~. ," 

',"'.":' . 

: . ' 



. ,~ .~" ...... - ~-

relating to each' is.sue pr.e~.~'ft~e_4:~;~.\~~:~~;':·.$·.C. - caos _ANN'. 117-27-80 

(2003). When ref err ing' abo>~~' :t~'-~j':'M)pll~ant:'s issue of n actual 
. ". ,--',,' '.' --" I 

innocence, II the Respon<.ient 'so' '-G:~:#~'~i:t'i;9n~i-" orde,r' is silent. 
,,-'- >,- - • - .·.i-:' -'-.. :.: -- -'" '-: - . . i 

Tb:e Applicant raises _ t.be. 'i=s',s~eactual innocence because he 
.' . ...• :;.: ~"": .. ' ; .... ;- : ':.' I. . "' .. 

• :1 

did not have a direct appea'l~; Qu:e,: to' i'ne.ffective assistance of .... '.' ... , .' .' . 

counse 1, th us lIlalt ing Appi.l~C:;itq:t·.'~::··.coIJY;ic tiQn. "not f ina!. n See, 
. ,.~~ " ':: .. ~.' ,.' ....... ' , 

..r:.;-.~-r,;. ... 

u.s. v. Peck, 922 Cir. 1993)(ineffective 

assistance when counsel' ·faii:ed:>·'tC>:: ·fi:lEil··direct' appeal. There is 
, .... .,:: '~"- ... .;-:~:, .. ,. :.;':' ....... ~. -; , .' 

one last caveat' to thi.8 .. diacliliJ.:iti.A:-:·o.·D;:;.~tb~··s-t-atute of- limitations, 

::: :::::::~::::~::::e::~:t4f~~it:~11~~::::~:::: :::~;~::::::~ 
This is not so much ~rl' ~~c~:~;.;¥P.~>:~;t:(;).Jp~. st~~ute of- limitations, 

of 

581 

(s.c. 2002). 
, ~. L' .. 

::.-,'--£ ' .. 

. , ..... 

: ..... ; .. 

In; order to 

must carefully 

insufficiency t.hrough a. nR~~l;~: .:~:~.(:~~)·.::-~::~tioR~·· req~estin9 the PCR 

Court 
.. 

~~~~.~~~f::.- ,e_a.~'}l .. is,sue raised in the 

v~ ·-S.tAte,·' 65~3,S .·S •. 266, 26.7 (S.C. 2007). 
. :' .. ~ ,,'~"' .. ,,:: ".. '.' .:. . 

to specific~lly 

applic~i~in. See, "arl~t 
. ." 

.:' + ••• ' .': 

The Appl ic~nt req.\;le8~ ···.-th~·~·~:.:·.~o\lr:t ;':' to . reverse .Responden t's 

Condi tional Order and relD~"d!;."t;~:;~~:a.·;.~gi~~.' for'a new hear ing where 

9Yot ·11: .. '.. ." 



:: .", 

" " \~~ .. ~ ',:.- .. :;' 
PCR Court I s order, failed t~:'·aDa.~:~ \':lp~':i:fic findings of fact and 

.~ : 

conclusions of'law suffici.~n~~: f'q~>~ app~.:Ii"late. re,,:iew I see I McCray . ' ... : ....... '.' " , 

v. Stat., 408 S. E. 2d 241 (S"c.,,~ .. ,9~~1). 

" 

, ,of .:~ ~ 
,,' 

,. 
",' 

" '. 

" ....... '. 
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STATE OF SOUTH CAROLINA 

COUNTY OF BAMBERG 

... :'~~. :'~~~'~O::~i 
.~ 

HERBERT~ijIGHTOWER, 1199706·. 

APPLICANT,,'. '. 

V. 

STATE OF SOUTS CAROLINA, 

RESPONDEN.'l' ;; 
'"i ..... J..J: ." 

•...... ." 

...... 

. ) : .. ~:.}~: 1~f; ::c~U~~·· O.F COMMON PLEAS 

} :::fo.·R::.T.ft,~, ·.SECO~D JUDICIAL CIRC~T CD 

). nL ~ > 
(:Ill> '- 3: 

) .. ·.:::~ASEY .. NUMBEa- '2010-CP-05';O~ ~ ~.." 
) 

.' .;: .' rij ~~ Vl N :::;"1 r 
. ",2, 'J "" G) 

:Q . '.' ("")f"ll 
) :. ~i~RTIF.icATB OF SERVICE ;:~o::::·: ::c- cO 

» . ~~~~~ ~ ~ 
) ~ -< 

--------..,..-.~-~--.-).; ." 

',' " 

I Herbert Hi9htower··, .h.~.~~~y{.::.:~·)etJ;·:~··~f.Y. th'a~ .1: have served upon 
. ...: ..• " .:: . ': .. ··~",~:~·i~·:);.-}.~::;': ..... ::. ... ;.> .".. " . ." " 

The Respoildent S.C. At.t9r-~;~~·:.:.q-~,n£~~·.~):::;·::P:.~.f..i"ce,,· ,·and .. the Clerk of 

Court for Baqlbe.r,~.'C~'UltY.~:~:;;~!~~·~~;~i~:;~;~W')'::::~:~f.Py:··.· ... :~:~.:Appli~.a.nt' s 59 ( e) 

Motion in the .. above.~c~p.tio:n.~.4. .. ~::~~~~.t.t':;,b.Y':~:':4~p'.osi,~ti(\9a copy of sallie 
in tt)e Unite·d.' 'Stat~'s'- . ··~~~:~!£>-·::'·;.::f.i:;·~··f:·:·:·~:i·~~~:; .. 'pos'ta9~ prepaid, 

.: ....... '.': . , . '.:~' .. /. ;~. ",... . . . . 

addressed a~ follows: 
" ,. 

S. C. ATTORNEY. G6N..E~AL i ~ . OF~~:C~·:::·.:;/·/·:;;.,:ij~"~;~:~~",~9~~~~'l'Y' C.LE:RK 
POST OFFICE. BOX 11549 . :: -' ... ':·:POSf.:<Of,FICE·: ,150' 
COLUMBIA, S.-C. -29201' ..... /: .. ::<~f:~'~~G:~ :S'.c. 29003 

OF COURT 

THIS 24th DAY OF 

..... 

. " ' ~. . ... 
' .. 
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