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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) C.A. No. 2014-CP-23-3770
COUNTY-OF GREENVILLE )
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counsel, Brian P, Johnson, Esquire. The Court had before it the transcript of the guilty plea
hgaring, the' Greenvijle County Clerk of Court records, the Applicant’s South Carolina

Department of Corrections records, the PCR application, the return, and Applicant’s Exhibit 1.

PROCEDURAL HISTQRY
===l IAL HISTORY

possibility. of a conflict of interest with the Applicant, who waived any potential issues. This Count
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count 6), possession of 3 Weapon during: commission of a violent crime (201’2-GS-23-9352,

count 8), and pointing or presenting a firearm (2012_-GS-23-9352, count 9). He was represented

by Brian P. Johnson, Esquire.

years suspended upon service of 20 years for armed robbery. Judge Gibbons levied a
Consecutive sentence of 10 years for the third count of carjacking. Judge Gibbons denied the
sub’séQuent motion for reconsideration, The Applicant did not appeal.

ALLEGATIONS

following reasons:

1. Ineffective assistance of counsel,

a. Failure to investigate, prepare, and review discovery materials with
the Applicant. Failure to consult with the Applicant “aboyt
material evidence in discovery so that Applicant ¢ould make an
informed decision weather to stand trial or plead guilty.”

b. Failure to convey all formal plea offers. The Applicant states he
rejected the first plea offer (14-16 years) but plea courise] failed to
convey the second plea offer (16-18 years).

c. Failure to challenge hearsay evidence.

d. Advised the Applicant “to plead guilty 1o dueplexity and
moeplexity to al} criminal charges.”

—_—
2 The*_indid'm_en;_s for possession of 3 weapon during commission of a violent crime :and pointing or
presenting a: firearm were nol prossed.
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e. Failure to file an appeal.

FINDINGS OF FACT AND CONCLUSIONS.OF LAW

performance, See Strickland v. Washington, 466 U.S, 668, 104 S. Ct. 2052 (1984); Porter v.
State; 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006). When. there has been a guilty plea, the
applicant must prove that counsel’s representation was below the standard of reasonableness and
that, but for counsel’s unprofessional errors, there IS a reasonable probability that he would not
have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U S, 52, 58-59,

106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 5.C. 16, 20, 546 S.E. 29 417, 419 (2001),
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represented.

Plea counsel testified he filed. discovery motions, received those materials, and made 3
copy for the Applicant. Plea counse} testified they had videoconference and in-person meetings.
Piea Counsel testified they reviewed the discovery materials, the elements of the charges, and the
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Senience ranges. Pleg counsel testified he believe the state had a Strong case against the
Applicant. Plea Counsel testified he djd not recall the Applicant stating he had prior mental
health treatmen. Plea counse] testified he did nor recall saying he would set up a competency
evaluation. Pleg counsel testified he had no problems c’ommum'catihg with the Applicant ang
that there were no Competency issues. -Plea Counsel testified the State made a tiered plea offer in

this case. Plea Counsel testified there Was a 14-16 year offer and a 16-18 year offer these were

without a.sentence recommendation, Plea counsel testified he told the. Applicant there was no

fecommendation and ¢xplained the maximum sentences. Plea counse] testified he and the

appeal, he: would file 3 motion to reconsider. Plea counse] testified he did not recall the
Applicant asking for an appeal.

Initially, this Court finds there was thorough plea colloquy in this case. The ‘Applicant

plea judge that he understood the tria] rights he was waiving in pleading guilty, was satisfied

with counsél, and had not been ‘coerced in any way. (Plea transcript, Pp-4-8). This Court finds
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there is no evidence in the guilty plea transcript to Support the Applicant’s assertion that he was
somehow pressuréd into entering a guilty plea; therefore the transcript has refuted this allegation.
See Stalk v. State, 375 S.C. 289, 300, 652 S.E.2d 402, 407 (Ct. App. 2007); see also Rayford v,
State, 314 S.C. 46, 48-49, 443 S_E.24 805, 806 (1994) (Where transcript of guilty plea proceeding
refuted applicant’s claim that he did not understand the terms of a plea bargain, grant of PCR
was inappropriate notwithstanding applicant’s claim lawyer misadvised him).

This Court finds the Applicant failed to meet his burden of proving plea counsel did not
a‘dequ_atcly meet with him and discuss his case. Plea counsel testified he had ‘numerous meetings
with the Applicant and that they reviewed the discovery materials, the charges (and their
elements), and the sentence ranges. Plea counsel testified the Applicant never said he did not
understand their discussions. This Court finds plea counsel’s testimony is credible. This Court
finds the Applicant has failed o demonstrate what plea counsel should have done to better
investigate or. prepare this case. See Davis v. State, 326 S.C. 283, 486 S.E.2d 747 (1997)
(denying relief where applicant failed to present witnesses or specific testimony establishing he

would have had a defense with additional time to prepare for trial); Skeen v. State, 325 S.C. 210,

481 S.E.2d 129 (1997) (holding applicant not entitled to relief where no evidence presented at

PCR hearing to. show how additional prepatation would have had any possible cffect on the

result at trial).

This Court finds the Applicant failed to meet his burden of proving plea counsel did not
adequately explain and convey plea offers. Plea counsel testified he conveyed a tiered plea offer
to- the Applicant and advised him of the potential plea recommendations and their expiration
dates. Plea counsel testified the Applicant did not want to plead guilty to these sentences and
wanted a 10-year plea offer. Plea counsel testified the Applicant never advised him that he
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Wwanted to accept the 14-16 year offer. Plea counsel testified he explained the Applicant would
be pleading guilty without 4 recommendation. This Court finds - plea counsel’s testimony is
credible. This Court finds plea counsel fulfilled his obligation to convey- and explain the plea
offers to the Applicant. See Davie v. State, 381 S.C. 601, 675 S.E.2d 416 (2009) (holding
counsel’s failure to convey the State’s plea offer to defendant constituted deficient performance).
An attorney cannot force his client to accept a plea offer and that the decision whether to accept
Or reject such an offer rests solely with the client. See Rule 1.2(a), RPC; Rule 407, SCACR.
The Applicant decided to reject the State’s tiered plea offer and ultimately pled guilty without.a
sentence recommendation,

This Court finds the Applicant failed to meet his burden of proving plea counsel should
have arranged for a competency evaluation. Plea counsel testified he did not recall the Applicant
telling him about any prior mental health treatment Plea counse] testified he did not recall
telling- the Applicant that: he would arrange for a competency evaluation, This Court finds plea
counsel’s testimony is credible. This Court notes the Applicant failed to present any evidence
either that (1) he did, in fact, undergo prior mental health treatment or (2) he was not competent
to-plead guilty. As such, this Court cannot Speculate as to the potential impact such evidence

may. have had upon this case. See Lee v. State, 396 S.C. 314, 721 S.E.2d 442 (Ct. App. 2011)

(holding plea counsel cannot be found deficient if she has no indication of the defendarit’s
mental health history); Jeter v. State, 308 S.C. 230, 233, 417 S.E.2d 594, 596 (1992) (holding
that, to sustain a claim that plea counsel was ineffective: for failing to request a competency
hearing, petitioner must show reasonable probability he would have been found incompetent).
This Court finds the Applicant failed to meet his burden of proving plea counsel should

have filed an appeal. Plea counsel testified he and the Applicant discussed a motion to
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reconsider and an appeal and that, as there were no grounds to appeal, he would file a motion to
reconsider. Plea counsel did not recall the Applicant asking for an appeal. This Court finds plea
counsel’s testimony is credible and that he advised the Applicant of the right to appeal. This
Court finds, however, that the Applicant simply chose not to pursue an appeal. See Sheppard v,
State, 357 S.C. 646, 651, 594 S.E.2d 462, 465 (2004) (“To waive a direct appeal, a defendant
must make a knowing and intelligent decision not to pursue the appeal.™).

Accordingly, this Court finds the Applicant has fiiled to prove the first prong of the

Strickland test — that plea counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelling evidence
that plea counsel committed either errors or omissions in his representation of the Applicant.
This Court also finds the Applicant has failed to prove the second prong of Strickland — that he
was prejudiced by plea counsel’s performance.

This Court concludes the Applicant has not met his burden of proving counsel failed to
render reasonably effective assistance. See Frasier v. State, 351 S.C. at 389, 570 S.E.2d at 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this

matter and not specifically addressed in this Order, this Court finds the Applicant failed 10
present any testimony, argument, or evidence at the ‘hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.
CONCLUSION
Based on all the foregoing, this Court finds and concludes the Applicant has. not
established any constitutional violations or deprivations before or during his guilty plea and
sentencing proceedings. Counsel was not deficient in any manner and the Applicant was not
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prejudiced by counsel’s representation.  Therefore, this PCR application must be: denied and

dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty

(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules

for the appropriate procedures to follow after notice of intent to appeal has been timely filed.
IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and

dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondeant.

\
AND IT IS SO ORDERED this _2*° day of /MMCL , 2015.

O A

Dairiel D. Hall
Presiding Judge
Thirteenth Judicial Circuit

>/i> C [( , South Carolina.
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R. MILLS ARIAIL, JR.
ATTORNEY AT LAW

—— il ———

11 NORTH IRVINE STREET, SUITE 11 ¢ GREENVILLE, SC 29601
PHONE 864.232.9390 ¢ FAX 864.232.9392 * E-MAIL MILLS@RMALAWOFFICE.COM

April 7,2015 RECEIVE
Via US Mail APR 13 2015

Daniel Shearouse

Clerk of Court

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

S.C. Supreme Court

Re:  Notice of Intent to Appeal from James Daniel Mayberry v. State of South
Carolina C.A. No.: 2014-CP-23-3770

Dear Mr. Shearouse:

I was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certiorari. On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof of service. I've enclosed a copy of the Honorable
Daniel Hall’s Order of Dismissal to be challenged on appeal. By copy of this letter, I am also
serving my client, counsel for the State of South Carolina, the South Carolina Commission of
Indigent Defense - Appellate Defense Division and the Greenville County Clerk’s Office.

Thank you for your assistance in this matter and if you have any questions, please feel
free to contact me.

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorney at Law

Ji

R. Mills

RMAjr/dl
Enclosures (as stated)




CC:

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street

Greenville, SC 29601

Karen C. Ratigan

Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211-11549

James Daniel Mayberry SCDC# 356631
Perry Correctional Institute

430 Oaklawn Road

Pelzer, SC 29669

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433
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