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INTRODUCTION

Pursuant to Rule 221(a) and Rule 240(i), SCACR the Appellants Cherry Hill‘Estates,
LLC and Ronald T. Faulkner respectfully petition this Court for a rehearing of Opinion No.
2015-UP-167, dated April 1, 2015.

ARGUMENT

In its Finding enumerated as number 2, the Court affirmed the trial court’s ruling that
the applicable statute of limitation began to run on the date of closing. The Court found that
it is undisputed that Faulkner executed a Powef of Attorney authorizing the closing attorney
to act on his behalf concerning the sale, including executing any guarantees. However,
Appellants restate that per his deposition testimony, Faulkner could not have authorized his
Power of Attorney to execute a guaranféé_thaf faulknér did not know existed at the time he
gave Power of Aﬁorﬂe;;to wit,! fhe é;'larante;e of the .seller financing to Cyﬁthia Griftis. Nor
could Faulkner have authorized His -cl-o.s—i‘ng éﬁorﬁey, Jack Qualey, to execute loan documents
and a settlement statement Which failed to disclose to the lender or the parties that Seller
proceeds sourced from the loan were “béing_ réfur;ded ‘to the Purchaser entity at closing.
Faulkner testified that hé did not .h;ivet this knéwiedge! ihat his last meeting and conyersation
with Mr Griffis, the Appellee, llcl;t- him with the und;:rstanding that there would be no
personal guaranty or reéourse under the seller financing, .and thus he could not have imputed
contrary knowledgé to his poWer c;f aﬁom;;/. | The‘ Agreement for Cherry Hill Estates of
October 10,2010 [R. at p 211} WMch éllegedly bears Féulkner’s signature is not controlling

on this issue. Faulkner stated that it was drafted by the seller (Appellee) and contrary to his

understanding of the transaction, and Qualey testified that he had never seen the October 10



Agreement and did not provide that document to the lender. These facts, which Faulkner
learned of two years later and which Qualey did not know of until his deposition almost four
years later, are the basis of the Appellants’ claim for professional negligence. Faulkner
testified that he learned of these events after receiving demand for payment, and then a
lawsuit, from Cynthia Griffis in 2009 and retaining counsel for that purpose [R. at p. 177 et
seq.]. Qualey testified that he was not aware of the use or refunding of Seller proceeds at or
after closing, or of the lender’s knowledge of these events [R. at p. 168 et seq.]. Faulkner did
not know, and could not have known, that his rights had been violated or that he had been
damaged on the date he gave Qualey power of attorney, or on the date that Qualey executed

the closing and loan package. See Kimmer v. Wright, 396 S.C. 53, 719 S.E.2d 265 (SC Ct.

App 2011) and the dlssentmg oprnron of Judge Few within. For these reasons, Appellants

request that the Court reconsrder and rehear its ﬁndmg that the statute of limitations began to
_& oLt . it .

run when Qualey executed the loan documents Vw‘rth power ofhattorney, and instruct the trial
court to employ the discevery rule to deterrnine when the statute of limitations actually
commenced to run, and for further ﬁndings of fact‘ after that matter is resolved at trial.

In its Finding enumerated as number S, the Court finds that Appellants argument that
Section 15-36-100 (C) grants the trial Judge drscretlon to grant leave to amend a pleading to
include the expert afﬁdavrt if “justice requlres was not preserved Appellants respectfully
argue that this issue was rarsed and ruled upon by the trial Court in both its its Order
Granting Motion to DlSlTllSS entered October 27,2010 [R at p. 10] and also in Appellants
Memorandum in Opposrtlon to Motion for Summary Judgment filed March 28, 2011 [R. at

p. 45], which resulted 1n1t1ally in the Court entering its Order Denying Summary Judgment as

4



entered on August 6, 2012 [R. at p. 8].

In its Finding enumerated as number 6, the Court disagrees with Appellants view that
equitable tolling precludes application of the statute of limitations bar to their claims. The
doctrine of equitable tolling should not only focus on the conduct of the opposing party
which was relied on caused the limitations period to lapse. “In our view, the situations
described above do not constitute an exclusive list of circumstances that justify the
application of equitable tolling." The equitable power of a court is not bound by cast-iron
rules but exists to do faimess and is flexible and adaptable to particular exigencies so that
relief will be granted when, in view of all the circumstances, to deny it would permit one
party to suffer a gross wrong at the hands of the other." [citation omitted]. Equitable tolling
may be applied where it is justiﬁed under all the circumstances. We agree, however, that

equitable tolling is a doctnne that should be used spanngly and only when the interests of

f .

justice compel 1ts use” 'Hodper V. Ebenezer Servrces and Rehabrhtatron Center, 386 S.C.
108, , 687 S.E.2d 29, (SC 2009). |

In the case sub judice, the interests of j ustice compel application of equitable tolling.
Appellants -aver that they ln fact granted the Appellee an extension of time to respond to
their Thrrd Party Cornplamt 1mmed1ately prior to the expiration of the three year statute of
limitations asserted by Appellee and then further relied on the Order from the trial court
which granted Appellants untll November 14 2010 to provide the statutory affidavit. Even
the trial court found that there was nc real harm to the parties in applying the doctrine of
equitable tolling. See Order Denying Summary J udgment entered August 3, 2012, [R. at p.
8]. The procedural history of this case, where Appellants argue that the resulting loan which

b}



should not have been made, resulting in a loss suffered be the Appellants, and a loss
potentially suffered by the lender as well, all as stated in the Motion to Reconsider/Amend,
compel a result which remands Appellants’ negligence claim to the trial court for
adjudiqation on the merits.

In its Finding enumerated as number 7, the Court finds that the Appellants did not
preserve their argument that summary judgment on their breach of fiduciary duty claim
should be overturned. Appellants respectfully submit that their Motion to Reconsider brought
under Rule 59, wherein they requested the trial court for leave to re-plead their claim for
breach of fiduciary duty against Appellee as the seller and for public policy reasons,is akin to
requesting that denial of summary judgment be recon;idered, and that this issue was properly

preserved for appeal.

CONCLUSION

WHEREFORE, for the reasons set forth herein, the Appellant, Thaddeus F.

Segars, seeks an Order granting rehearing.

Dated: April 15, 2015 Respectfully Submitted,

MOGIL LAW FIRM

A

Michael W. Mogil, SC Bar #11933
2 Corpus Christie Place, Ste. 303
Hilton Head Island, SC 29928

Tel. 843-785-8110

Attorney for Appellants
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Michael W. Mogil i
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MO( i IL 2 Corpus Christie Place » Suite 303
Hilton Head Island, SC 29928
LAW FIRM T 843-785-8110 F 843-785-9676

www.mogillaw.com

MICHAEL W. MOGIL
mmogilggmogillaw.com

April 15, 2015

The Honorable Jenny Abbott Kitchings
Clerk of Court

The South Carolina Court of Appeals
1015 Sumter Street

Columbia, SC 29201

- Via U.P.S. Overnight
Re: Cynthia Griffis v. Cherry Hill Estates, LLC of which Cherry Hill Estates.; LL.C and

Ronald Faulkner are Appellants
Appellate Case No. 2013-01407

Dear Ms. Kitchings,

Enclosed for filing in the above-referenced matter, please find the original and seven (7) copies
of Appellant’s Petition for Rehearing, along with the original and once copy of a Certificate of
Service. Also enclosed is a check for the $25 filing fee. I am requesting that one of the enclosed
copies of the Petition and the copy of the Certificate be time-stamped and returned to my office
in the enclosed self-addressed envelope.

Thank you for your attention in this matter.

Very Truly Yours,

MOGIL LAW FIRM

RECFIVE])

APR 1 6 2015

Cc:  Anthony Griffis sc court Of ADDB&|S

355 Park Avenue SW
Aiken, SC 29801

Michael W. Mogil



otherthan - _ . e—
” M) ST e T T Yy
] g -WEIGHT‘_‘ b!MENSIONAl "SLARGE-AIR'»- 4 - 'SHIPPER T i
( . | ; . JIGH s .PACKAGE‘.' ::‘. I-ARELEASE 'LE*J!“O‘
5 R G bk o
¢ . S
1544 EXPRESS oo, PSS
it .‘ WY RS 3
e [:]\gOCUMENTS SRS W
e : o
;gﬂ ‘ - SATURDAYDELIVERY IE ' i
t$ .- TR i i
ig a— ].@ 1Z R38 29V 23 1004 0012’
[ i D TE )
el - 1RO R IIII llllllllllllllllll""
! REFERENCE NUMEER é | N
! %{/"’/ ”J‘u‘.f /’ At A J- [l f//i /‘/0@ 1Z R38 EGW ( ' O4\D J‘Pa‘)aa
! '-(v TELEPHONE % A‘Q,' ' R
a . & \DX ) PR
" 843.7858110 . o ¢
e . N b
’ 8 - . { | . ’ “
{ ‘%L : MICHAEL W. MOGIL, P.A f&,‘gﬁ“‘ :
p i. ! 2 CORPUS-CHRISTI RM 303
4 C '
T HILTON HEAD ISLAND SC 29928 !
& = {
:ﬁ‘g‘( : HVTELEP‘HONE - - e o
= - , s - 1Z R38 29v 22 100v -
NG Hhaiarie Uoniy Mtz Wering ¢ @ ' wov ooz
. f 1 f ¥ ALy M . S
‘:l; - A - ) ! )y . 1| .'l i | : ’ 5}
'L§Q,. ‘ :«5(:12/( o f'.t)u/f, S C (Ou’/,r ] £ /J//c:rq"-—f\ b : RN - o VIHE i \
1 ) - » ‘ sldentiat “ i A . ‘ )| T .. ‘ i " . E
1015 Syt 5,7&%( o O 1 aer R E R ,
y - it oo
ot ey S(_ 37 &g/ I 1Z R33 ajvmaa 1004 D012 ULLURY ! {

IPMENT

|

R382 9V7?B 8BJ ’

United Parcel Service, Louisville, KY

k
iD NUMBER

P i

4//3




