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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) o '
' ) C.A. No.: 2012-CP-26-9603 _
Justin Monroe Rayl, ) e £
T
. ) % 2
Applxcant, ; (@};— RS
o e o
v. ) ORDER & '3, %,
) ’l‘hns lsaPost-Conwctlon Relief Prokgdding~, <
State of South Carolina, - ; gg;; %
(7]
Respondent. )
)

Apphcauon filed this Applxmtxon for post-conv:cnon relnef (PCR) on December 13, 2012
along with a Supplement to apphcatlon and memorandum of law.! The undersigned heard this
case on October 27, 2014: Lacy Lee, II, Esquire, represented the Applicant. - The State; was
| represented by Josh:Thomas, Esquire.

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Horry County Clerk of Court. Applicant was indicted at the July -
2007-term of the Horry County Grand Jury for abuse/to inflict great-bodily injury upon a child -
(2007-GS-26-3067) and assault and battery-of a high and aggravated nature (2007-GS-26-3068).
Kia Wilson, Esquire, represented Applicant. On:December 113, 2011, Applicant proceeded to
trial by-jury. However, on December 14, 2011, Applicant pled guilty tq-abuse/t()‘ inflict-great: -
bodily injury upon-a child.  The:Honorable Edward B. Cottingham sentenced Applicant to'ten >
. years imprisonment. The State nolle prossed the assault and battery of a high andiaiggruvuted- a7

nature charge on December 16, 2011 (84628-1).

' Thls Supplement is splced with facts Wthh have not been substanuated by the evxdence
presented at the hearing. The facts addressed in this Order are those developed at the heanng.
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Applicant filed an appeal on December 21, 2011 to the South Carolina Court of Appeals.
The South Carolina Court of Appeals dismissed Applicant's appeal on July 18, 2012 and the
matter was remitted to the lower court. The state avers that Applicant currently has another
pending appeal.

Applicant alleges that he is being held in custody unlawfully for the following reasons:

1. "Trial counsel rendered ineffective assistance of counse! by:
a. failing to properly review all evidence prior to trial
b. failing to fully investigate and interview potential witnesses
c. failing to retain testimony of expert witnesses to refute State's medical
expert testimony '
d. failing to provide discovery evidence to client for review prior to trial
e. failing to effectively cross examine state's witnesses."
2, "Plea counsel's actions resulted in Mr. Rayl's guilty plea not being freely,
voluntarily, and understandingly made."

In a post-conviction relief action, the Applicant bears the burden of proving the
allegations in their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where
ineffective assistance 6f counsel is alleged as a ground for relief, the Applicant must prove that
"counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied-on as having produced a just result." Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler 334 S.E.2d 813,

The proper measure of performance is whether the attorney provided representation
within.the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in'the exercise of reasonable
professional judgment. Strickland, 80 L.Ed.2d 674. The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective

assistance of counsel. First, the Applicant must prove that counsel's performance was deficient.
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Under this prong, the court measures an attorney's performance by its "teasonableness under
professional normis." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second, -
counsel’s deficient performance must have préjudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the resulvt:'o‘f the proceeding
would have been different." Cherry, 300 S.E.-at 117-18, 386 S.E.2d at 625.

The court reads the allegation of the application for post-conviction relief to be an -
allegation of ineffective assistance of counsel.

With respect to guilty plea trial counsel, the Applicant must show there is a reasonable
probability that, but for‘counsel's alleged errors, he would not have pled guilty and would have
insisted 'on going to trial. ‘Hill v. Lockhart, 474 U.S. 52, 59 (1985).

Applicant testified-that-he met with trial counsel three of four times and that trial counsel
was aware that Applicant had been interviewed twice by law enforcement and given ‘apolygraph -
test. Applicant testified that when he plead he was not aware that trial c'ounsel’-did not have the
transcript of the interview.

Applicant testified that he did not receive discovery until after his plea and that he never
received a copy of his second interview and the transcript he did receive had errors "throughout.”

- Applicant testified:that trial counsel received one-half of a trans¢ript-and that it contairied’ -
discrepancies. Trial counsel testifies that she did not have a copy of a transcript of the second -
interview and the tapes she did get were in’au’dible.' Trial counsel testified Applicant never told
her of a second interview nor did anyone else. Trial counsel informed-the trial judge-that:she had-"
not been provided anything'regarding a-second interview. This is reflected by her statement'to- -

the trial judge (TRV p. 26 LL 3-25) during a Jackson v. Denno® hearing. ‘At thé Jackson v. Denno”

? Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908 (1964).
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hearing trial counsel asserted to the court that she was unaware of the second interview and the
trial court gave trial counsel ovcmight to review the state's transcription. The transcript of
Applicant's trial and plea reflects the second statement issue was not addressed on the next day.

The record reflects that trial counsel exerted all efforts a reasonable attorney would when
she found. out, the day of trial, that a second interview of Applicant had taken place. This effort
resulted in the trial judge g;anting trial counsel overnight to review the second interview
transcript and discuss its ramifications with Applicant.

The Applicant has not provided this court with transcripts of either interview and
therefore the court cannot address what, if any value, they had to the State or Applicant. The
hearing testimony from trial counsel was that the second interview transcript had a confession on
it and that Applicant had never conveyed to her that he had confessed.-and actually when
confronted with its existence Applicant claimed he did not remember it.. Applicant testified that
his statements during the second interview did not constitute a confession.

Again, the second tape issue is moot as Applicant has féiled to place into evidence the
tape or the transcripts for this court's assessment of its value or impact on Applicant's trial.

In addition to allegations specifically listed as failures of trial counsel, Applicant
additionally asserts his guilt was not freely, voluntarily, or understandingly made based on "plea
counsel's advice."

Based on Applicant's testimony his complaint regarding his plea is several fold. First, he
testifies he would not have plead guilty if he knew trial counsel did not have the transcription of -
the second interview. This is belied by the fact that at the time of the plea he was well aware of

the issue regarding the second interview as it had been discussed by the state, trial counsel, the

Court, and himself on the first day of his trial.
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- Applicant also alleges he would not have plead guilty but for trial counsel's insistence
that he needed to plea or he would be convicted and get a thirty year sentence. Trial counsel
testified that she encouraged Applicant to enter a-plea of guilt, testified that based on the
confession in the second interview Applicant had no defense and told Applicant this. Trial
counsel testified'she advised Applicant that -he could go forward with his trial but'she had
nothing to offer.

- Trial counsel's father, an attorney, was present on the morning of the second dayand met
with'trial counsel and Applicant.” Applicant testified that trial counsel's father advised him to-
plead or he would get a 30 year sentence which is exactly what trial .counsel had conveyed to -

' Applicant.: Applicant testifies trial counsel's father told him trial counsel had done the best she - -
could do and that applicant had no option but to plea. There is nothing in the record that -
establishes that trial counsel shared any confidential information with het fathel;:

Applicant has not proven that trial counsel's advice was ineffective. - Thatis, the record
does riot reflect this advice was not true or lacked factual or legal basis. Trial c§unsel 's advice
was well within‘the range of competence demanded of attorneys in criminal cases. ‘Clearly, trial -
counsel felt-the advice she coniveyed to Applicant was in his best interest.- This-being the ¢ases:
this court need not analyze the second prong of the applicable standard, the "but'for" prong, as -
trial counsel was not ineffective and committed no errors-in her representation of Applicant dor * -
in her advice as to'a-plea being in his best interest. -

Applicant attempts the usual artfuil dodge when confronted with his answers to questions - -
posed by the trial judge during the plea. The dodge is "my attomey-madéj me doit." ‘This * ° -

position is not-supported by the record-or the héaring testimony.”* Applicant-claims he was told to

" Trial counsel also testified that her father also was present when she spoke with the judge prior

Page 5 W
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couch his answers, not based on the truth, but on what the trial judge wanted to hear. Applicant
points to his hesitance to answer. the,t_rial judge at page 115 lines 17-25 of the transcript. This
poﬁion of colloquy does not ,sqpport but rather negates Applicant's position. At this point it does
appear Applicant had been remonstrated by the trial judge for what the trial judge considered a
he§itancy in answering the trial judge's question. At this point, Ap_plicant did confer with
counsel (TR p. 115 LL 5-9). Thereafter, the trial judge makes it clear he was not looking fbr
particular answers but wanted to be assured Applicant was.pleading guilty freely and voluntarily
and Applicant confirmed his plea (TR p. 115 L9 through p. 116 L 4). If Applicant was simply
parroting answer, the trial judge made it clear that what he wanted was confirmation of a free and .
voluntary plea. Applicant thereafter unequivocally confirmed his plea was being entered freelyA
and voluntarily.

Applicant caﬁnot now dodge his responses to the judge by now stating he lied to.the
judge. In Dalton v. State, 376 S.C. 130,.654 S.E.2d 870 (Ct. App. 2007) the Court of Appeals
fully addressed the standard by which apply to review of a plea of guilt, Dalton establishes the
sanctity of a guilty plea and the hurdles one attacking his or her plead of guilt must vault.
Applicant has not established that trial counsel told him how to answer the questions posed by
the judge. Even if she told him hbw to couch-his answers this does not eviscerate his plea.
Applicant, regardless.of how he answered, stated repeatedly, as set forth herein above that he
was entering his plea freely and voluntarily. Applicaht cannot now with any degree of credibility
establish his plea, regardless of how he answered the judge's questions, was anything other than a
free and voluntary act on his behalf.

Applicant has failed to carry his burden of proof and failed to érove his cpurisel was.

ineffective or that his plea was anything but freely, voluntarily, and understandingly made.
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Wherefore, Applicant's Apphmtlon for Post-Conviction Relief is denied and dlsmxssed
with prejudice. |
“Applicant is hereby placed on notice that any petmon for certiorari to. the South, Carolina

Supreme Court must be ﬁled within tlurty (30) days. See Appellate Court Rules 203, 206 and

227(b).
IT IS SO ORDERED.
ohn C. Hayes I I
Presndmg Judge ' ‘* 7
November_{4 , 2014
Conway, South-Carolina -
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STATE s, ) INDICTMENT/CASEN: __ 2007GS2603087
Juptin Moaroe Rayl ) AWE 1416707 - - . ' )
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Race: WHITE Sex} M Age: 28 y SC.Code § :_1603-0095(A)
DOB: 10-23-1983 SS#: ) CDRCode#: _ 2766
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.ounllpmr
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(57 The Defimdant is 1 bo giYen credit for time served pursusnt 0 5.C. Cods |
by the State Department of Cogre
Defendsut is to be plape: athCmﬂWdChﬂdAbmndNWmmms.C.Codz§ -
Pursuast ta 18 US.C Sectlo: Dzz.llunhw!llfou persoa coavicted of » violation of Section 16-25-20 or JZSHAMErimia)
Domestic Violence ) to ship, recelve » firesrm or ammmnition.
SPECIAL CONDITIONS:
[JRESTITUTION: [] Detirged (] Dt WahvmBuartag  (JOrtarsd  PTUP M
Toml: $ s 20% fee: $ days/hours Public Service Ediplye
Payment Terms: ObainGED (]
3 Setby SCDPPPS Attend Voc, Rehsb. or Job Corp.
~— May serve W/E begining
Recipient: Substance Abuse Counseling [
*Fine: Random Drug/Alcabiol testing [ L
glﬁx.m(m 107.5 Fipe may bepd, in.
§ 14-1-211{AX1) (Coav. ) 5100 prms. of $ beginning N2
14-1-211(A)2) (DU 5100 . . :
: gss-s-zns(pmm 12 s poid to Public Defoadu |
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Case No. 2012-CP-26-9603
TRE StAe, ieeeeiriiiiiiiii e Respondent
v
Justin Rayl .Appéllant:
NOTICE OF APPEAL
- Justin-Rayl appeals the denial.of post-conviction relief in this case. The Order of’ Dlsmssal was
served on:Appellant on November.25, 2014. :
gbyG Fredenck
P.O. Box 8219 . : B
Myrtle Beach, SC.2‘9H_5'7>8 F i
Phone: 843-444-6122:
Attorney for Appellant
Other Counsel of Record:
Joshua Thomas, Esquire
Attorney General s Office.
“P.0. Box'11549 -
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Attorney for Respondent - -
December 17, 2014
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PROOF OF SERVICE

. I certify that I have served the Notice of Appeal and .copy of the Request for Transcript to the
following recipients by depositing a copy of it in the United States Mail, postage prepaid, on December
17, 2014, addressed to: .

Daniel Shearouse, Clerk of Court
Supreme Court Building

Horry County Common Pleas
Horry County Clerk of Court
1231 Gervais Street I P.O. Box 677
Columbia, SC 29201 Conway, SC 29528
Other Counsel of Record:
Joshua Thomas, Esquire
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FORM 5

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
Justin Monroe Rayl, SCDC #349311 )
Full name and prison mumber (if any) of Applicant. )
v. ) - -APPLICATION FOR
o ) L :
State of South Carolina ) POST-CONVICTION RELIEF
)
T e
- o N O
. . s - [ —
INSTRUCTIONS - READ C 2z @ --1:
z0 = .
Inorderforthxsappheanontorecexveconsxderanonbythecomt,xtshallbem it g;%_,g S
handwritten or typewnwen), signed by the applicant and verified (notarized), and it shall set fg;ﬂx in = '

concise form the answers to each applicable question. If necessary, applicant may furnish hxsﬁ%werq a 7
particular question on the reverse side of the page or on an MMonal page Apphcant shall magleasto ~

which question any such continued’answer refers. 2

Since every application must be swom under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (atlnched at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention Kershaw Correctional Institute

2. Name and location of Court which imposed sentence Court of Gen
Fifteenth Judijcial Circuit, Horry Coun icia] Cente 3 Second Avenue
Co South Carolina 29526

3. Name(s) of co-defendant(s) (if any) Emily McKenzie

4. The indictment number or numbers (if known) upon which and the offenses for which

sentencewasmposed
(®) 2012-GS- 68; t of a High and vated Nature
©

5. The date upon which sentence was imposed and the terms of the sentence:
: . Revised 3/2003

-1




(@  December 14, 2011, 10 years imprisonment
o
© -

6. Check whether a finding of guilty was made:
(a)  after aplea of guilty X
(b)  after a plea of not guilty
(c)  after a plea of'nolo contendere

7. Did you appeal from the judgment of conviction or the imposition of sentence?
: No _

8. If you answered “yes” to (7), list:
(@) the name of each Court to which you appe‘aled:

i. NA
| F

iii. '
(b) the result in each such Court to which youvappealéd:
i. NA

i

ii.

(c) thedate of each such result:

} NA ;]

i,

iii.

(d)  if known, citations of any written opinion or orders entered pursuant to such
. results:
i NA

9, If you answered “no” to (7), state your reasons for not so appealing:
(ﬁ) Pos conviction relief is appropriate; see ed.
®
©

Revised 3/2003
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10.

11.

12.

13.

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:
(@  Seeattached.
®

©

State concisely and in the same order the facts which support each of the grounds set out

in (10):

(@)  Seeattached.
S () B

©

Prior to this application have you filed with respect to this conviction: . .

(a)  any petition in a State Court under South Carolina Law? No.

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? No, .

(© - any petition in the United States Supreme Court for. certiorari.other than petitions,
if any, already specified.in (8)? No.

(d)  any other petitions, motions or applications in this or any other Court? No.

If you answered “yes” to any part of (12), list with respect to each petition, motion or -

application:
(a) the specific nature thereof:
i. N/A
.
. _____
v,
(b)  the name and location of the Court in which each was filed:
i. NA
o R
iv.
(c) the disposition thereof: =
i NA '

Revised 3/2003
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14,

18,

16.

ii.:
iii.
iv.

(d) the date of each such disposition:
i. N/A

iv.

(¢)  if known, citations of any written opinions or orders entered pursuant to each such

disposition:
i NA
i

iv. .

Has any ground set forth in (10) been previously pr_esented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?

If you answered “yes” to (14) identify:

(a)  which grounds have been presented:
i  NA |
ii.

iii.
(b) the proceedings in which each ground was raised:
i NA

ii.

If any ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
(@) Post conviction relief is appropriate; see attached.
®

Revised 3/2003




(©
17.  Wereyou represemed by an attomney at any time during the course of:

(a)  your arraignment and plea? Yes.
~ (b))  yourtrial, if any? Yes.
() your semtencing? Yes, | o
(9  your appeal, if any, from the judgment of conviction or the imposition of
~(e)  preparation, preéent’ation or consideration of any petitions, motions or applications
- with mpect to this convicﬁon, §vhich you filed? Yes.
18.  If you answered “yes” to one or more parts of (17), list:
(a)  the name and address of each attomey Who represented you:
i Kia Wilson, 203 Laurel Street, Conway, South Carolina 29526
Ve |
~ (b) . the proceedings at which each such attorney represented you:
© i - Kia Wilson - Arraignment, Tial, Guilty Plea.
i

111.

19,  State clearly the relief you seek in filing this application:

Any relief available jn post conviction relief proceedings to include a new trial.
20.  Are you now under sentence from any other court that you have not challenged?

No.

Revised 3/2003




STATE OF SOUTH CAROLINA )
) VERIFICATION
County of Horry ) : -
1, Angela D. Harrison, on behalf of Justin Monroe Rayl, being duly sworn upon my oath, depose

and say that I have subscribed to the foregoing application; that I know the contents thereof; that

it includes every ground known to me for vacating, setting aside or correcting the conviction and
sentence attacked in this application; and that the matters and allegations therein set forth are
true. :

SWORN to and subscribed before me this /3 ™~ |
day of ﬁ&a&i___; 2. 0/A
- o . ’ ’ (LS.)
; Notary Publé %

“
s &
o <
/ ex E‘: L
My Commission Expires: _-B'Zg 2ol ¥ 9;'_’; - "
£ o%- @
"L e Lo
gg,; = =
eu & =
-
—= 4
-
°
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STATE OF SOUTH CAROLINA )- IN'THE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT
) .
Justin Monroe Rayl )
: - ) SUPPLEMENT .TO APPLICATION FOR
\A ) POST-CONVICTION RELIEF AND _
.. ). INCORPORATED. MEMORAN]}UM_OF Igw
State of South Carolina ) ? oY
ar. @
Petltloner Justin Monroe Rayl, by and through his counsel, respectfully re@ests that the
Court grant his petition for post-conv1ct10n relief, on 1 the following grounds: 9‘,¢ ’; :;;:
JURISDICTIONAL STATEMENT AND STATEMENT OF FACTS” A% fr -
1)

Justin Monroe Rayl was charged m Horry County, South Carolina, with Abuse to Inflict
Great Bodily Tnjury on a Child and Assault and Battery of a High and Aggravated Natire in
" February of 2007. Mr. :ngl was indicted on the same charges in Horry County, South Carolina
on July 19, 2007. Shortly after he was charged, Thomas Floyd of the Horry County Public
" Defender’s Office was appointed as his counsel. At Some pomt during the pendency of his case,
Mr. Rayl’scase was ﬁansfcrred to Kia Wilson with the Horry County Public Deferider’s Office,
”who represented him at the t1me the ‘case was called for trial in Horry County in December of
2o1. o | oo
" Prior to the close of the State’s case and at the close of the first day of tectlmony, the
Sohcltor produced a transcnpt of a taped mtemew with Mr. Rayl thch had prevrously not
been prov1ded to Mr. Rayl’s counsel. The next mormng, December 14 2011 on the adv1ce of his

| 'attorney, Mr Rayl pled gullty to the charge of Abuse to Inﬂlct Great Bodﬂy In]ury on a Chrld

and Assault and Battery and was sentenced to ten years in pnson. |

' Justin Monroe Rayl v, State of South Carolina _ 10£9 -~ . - 2012-CP-26- -
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FIRST GROUND FOR POST CONVICTION RELIEF: . -

PLEA COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL BY
FAILING TO PROPERLY REVIEW ALL EVIDENCE PRIOR TO TRIAL

Strickland v. Washingfon, 466 U.S. 668 (1984), sets forth a two-pronged test for claims
of ineffective assistance of counsel: 1) that counsel’s advice was not within the range of
competence demanded of attorneys in cnmmal casec; and 2) that there is creacomble Aprobability
. that, but for counsel’s errors, the defendant would not have pled guilty and would have insisted
on a trial. Id.; see also Hlll v. Lockhart, 474 U.S. 52 (1 985) (acplying the Strickland standard to
ghilty plea challenges based on ineffective assistance of counsel). Petitioner’s testimony that he -
wculd have proceeded to trial is sufficient evidence to satisfy the prejudice prong. Jackson v.
m 321 S.C. 554 (1996) (overruling Judge v. State, 321 S.C. »554'(1996),_\_&hich held that
prejudice must be shown by objective evidence).

At the commencement of Mr. Rayl’s ﬁal, his counsel moved for a continuance based on
not having adecjuate time to prepare Mr Rayl’s case duc to the late discovery of several items, in
particular a report from Dr. Peterson, an ophthalmologist who treated the victim in the case
despite the case being several years old and discovery havjng been provided well in advance of
t:rial. Mr. Rayl’s counsel falled to properly review all discoVery provided by the Solicitor. Had
counsel done so, the cphﬂlalmclogiSt’s report as hrell as the transcript of Mr Rayl’s February 12,
2007 statement would have been discovered prior to the start cf trial and would have aﬁ‘orded tri‘al
counsel sufficient opportumty to review these documents conduct mdependent mvestxgatlon, and

take all steps reasonably necessary to prepare for trial. The Sohcxtor s ofﬁce contends that the tapes

were sent tendered to the Horry County Pubhc Defender s Office on in February of 2011 and the

Justin Monroe Rayl v. State of South Carolina 20f9 : 2012-CP-26-_
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statement is referenced in the Police Investigation Report, which. was sent to Mr. Rayl’s counsel .in
--initial discovery provided in 2007. Additionally, a motion hearing was held. during October 2012 at
which the tapes were referenced. Counsel had close to five. years from the date of the original charges
until the commencement of trial, counsel in the exercise of reasonable c,i_i'_wligenee:should.‘have been
alerted to the existence of these documents, and took.the necessary steps to procure transcripts prior
to .trial, partlcula.rly where the quality of the taped statements had been called into questions
previously. Had counsel properly rev1ewed and mventoned the evidence, counsel would have
discovered the missing trariscript at an earliét date, allowing her to have been better prepared to try
the case.

#[Clounsel has-a duty to-make reasonable investigations or to.make a reasonable decision

that makes particular investigations unnecessary. Strickland v. Washington, 466 U.S. 668, 691,

104. S. Ct. 2052.(1984); see also Nance v. Ozmint, 367 8.C, 547, 357 n.8, 626 S.E.2d 878 n.8
(2006) (quoting Wiggig V. Smith, 539 US. 510,’ 524-25 (2003)) (“A crimina.l defense attomey
_ has the duty to conduct a reasonable investigation to discover all reasonably avallable m1t1gat10n
| evidence and a.ll reasonably available evidence tcndmg to rebut any aggravatmg ewdence
mtroduced by the State.”) Counsel fa.lled to read the documents prepared by the State
meamngfu.lly evaluate them, and pursue the necessary next steps | | V
“While a defendant must ordinarily show that counsel’s ineffective assistance resulted in
actual prejudice, such a ‘showing may be exempted where ‘counsel’s ineffectiveness is so
pervasive a$ to fender a particularized prejudiced inquiry unnecessary.” Frett v. State; 298 S.C.

54, 57, 378 S.E.2d 249, 251 (1988). Additionally, actions resulting in a constructive denial. of

" Justin Monroe Rayl v. State of South Carolina 30f9- o . 2012-CP-26-
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counsel result in a determination of i)er se prejudice. Constructive denial of counsel occurs when
a lawyer “entirely fails to subject the prosecution’s case to meaningful adversarial testing, thus
- making the adversary process itself presumptively unreliable.” Nance v. Ozmint, 367 S.C. 547,
552, 626 S.E.2d 878, 880 (2006); also see id. |

SECOND GROUND FOR POST CONVICTION RELIEF:

TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL BY FAILING
TO FULLY INVESTIGATE AND INTERVIEW POTENTIAL WITNESSES

“While the scope. of a reasonable investigation depends upon a number of issues, at a

minimum, counsel has the duty to interview potential witnesses and to make an independent

investigation of the facts and circumstances of the case.” Ard v. Catoe, 372 S.C. 318, 331 (2007); see

also Lounds v. State, 380 S.C. 454 (2008).

The state’s case a'gaihsf Mr. Rayl ‘rested heavily on the statement of his codefendant, ‘the
victim’s mother, who had a lén’g history of violent behavior toward Mr. Rayl as well as the victim in
the case. Plea counsel did not independently inte:rview Mr. Rayl>’s codefendant, nor did plea couﬁsel
have copies of Ms McKenzie;s Qtatemenfs to police and casewbrkers with the Deparﬁnent of Social
Servicés, Md relying on the ﬁcident reports and summarizations of statements by the officers and
officials involved. | | |

) Mr. Rayl é;ovided counse] with an extensive list of potential witnesses who could testify to
his codefendant’s violent behavior toward both Mr. Rayl and the victim. Additionally, several

medical providers stated opinions in medical records. that were beneficial to Mr. Rayl’s case.

Justin Monroe Rayl v State of South Carolina 4 of 9 2012-CP-26-
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However, trial counsel did not interview these witnesses prior to trial. Counsel failed to sequester Mr.

’ Rayl’s sister, Amanda Loehr, stating that cour;sel did not intend to call her to testify.

Despite havh_;g kngwledge of _two'prior ihg:idmccs of Criminal Domestic Violence in which

.Mr. Rayl’s .codefendant was the. primary aggressor, counsel failed to obtain police reports,

- photographs of Mr. Rayl’s injuries, or even interview responding officers. ..
. Having these witnesses available to testify and having an idea of to what matters they would
- testify would have resulted in Mr. Rayl’s having a‘v_better understanding of the case to be presented:on
his behalf ;and.,his_b_eing, able to make a knowing and intelligent. decision regarding whether to
- proceed with trial. Had Mr. Rayl been aware of the testimony to be presented at trial and confident
that his counselhad performed diligent. gx;vesg:iggﬁoq,: research,,gng prepamtlon of his case, he would
" THIRD GROUND FOR POST CONVICTION RELIEF': i
PLEA COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL BY

_FAILING TO RETAIN TESTIMONY OF EXPERT WITNESSES TO REFUTE STATE’S
" " MEDICAL EXPERT TESTI]VIONY -

Counsel has an obligation to conduct a thoro’u‘gh 'and mdepende’nf inv&stigiatioﬁ? of the '

allegations in the case. See Atd v. Catoe; 372 S.C. 318, 642 S.E:2d 590 (2007). “[C]éuzisel has a

duty to ‘make reasonable investigations or to make a reasonable de'éis'ioﬂnﬂi':a’t"-ﬁiak'e"s:;ﬁafﬁélﬁil'ar

mvestlgatlons unnecessary. Stnck]and v, W___ggt_% 466 US 668 691 104. S. Ct. 2052

(1984). ©~ . - : R f
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Mr. Rayl’s case very significantly hinged on a determination of the cause and timing of
the mjury to the v1ct1m As such, it was necessary for counsel to subject the state’s medical
evidence to a thorough and independent investigation, By her own admission during pretrial
motions, counsel had not interviewed at least one of the (ioctbrs, whose report she viewed as
critical in the‘casé. Further, she did not interview the nurses who treated the victim, and she
engage any expert witnesses to review the medical records in the case so that she would be able
to put forth a meaningful rebuttal to the State’s evidence. This resulted in severe prejudice to Mr.
* ‘Rayl, precluding his ability to make a knowing and voluntary waiver of his right to trial: Had Mr.
Rayl felt confident that counsel had properly investigated the case and prepared his defense, he
would not have pled guilty.

| FOURTH GROUND FOR POST CONVICTION RELIEF:

PLEA COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL IN
FAILING TO PROVIDE DISCOVERY TO CLIENT FOR REVIEW PRIOR TO TRIAL

Mr. Rayl’s guilty plga was not knowingly entered.into because plea- counse] did not
provide M. Rayl with .co;ies of discovér); received from the Sdlicit(;;. Because of plea counsel’s
failure to provide these. documents, Mr. Rayl had to re_ly on counsel’s review of the evidence and
her ultimate advice that she could not prpperly defend h1m with the evidence against him and
that his only apprbpriate course of action was to accept the plea offer from the Solicitor.

FIFTH GROUND FOR POST-CONVICTION RELIEF:

TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL BY
FAILING TO EFFECTIVELY CROSS EXAMINE STATE’S WITNESS

Justin Monroe Rayl v. State of South Carolina 6 of 9 : - 2012-CP-26-
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The first and only witness prior.to Mr. Rayl’s guilty plea was the victim’s father, whose
-testimony. included several inconsistencies with evidence in the-case as well as statements he had
previously made. Plea counsel never questioned the witness regarding any of these inconsistencies.
There were several opportunities for impeachment, on which plea counsel failed. to capitalize. For
instance, Mr. McKenzie testified that the victim was healthy and well-developed, but medical records
clearly showed that he was notn_lpotty-.u-ained_despite being three-years __old, was develqpmen;ally
~ challenged, and was seen very regularly at the doctor and other..:lno_spitals in the area. Additionally,
Mr, McKenzie testified at trial that Mr. Rayl’s codefendant was a “wonderful mother,” despite
several negative comments he _made abou; her parentmg skills in the injtial. incidegt reports and
throughout the irlvestigation |

Plea counsel’s fallure to even attempt to unpeach the State s w1tness resulted ina faxlure of
_the adversanal process, fuxther convmcmg Mr. Rayl that a lnal was futlle and that hxs only ava1lable
course of action was to accept the State s plea offer
. SIX’I'H GROUND FOR POST—CONVICTION RELIEF

PLEA COUNSEL’S ACTIONS RESULTED IN MR. RAYL’S GUILTY PLEA NOT BEING
g 'FREELY, VOLUNTARILY; AND UNDERSTANDINGLY MADE '

‘“In determining guilty plea issues; it is proper to consider 'the;‘gﬁﬂfy"plea'traﬂséﬁbt"as
well as evidence at the PCR hearing.” Suber v. State, 371 S.C. 554, 558, 640 S.E.2d 884, 886

(2007). “Specifically, the voluntaririess of a guilty plea is not determined by an examination of a
 specific inquiry made by the sentencing judge ‘alone, but is determined from both the record
made at the time of the éntry of the guilty plea, and also from the record of the PCR ‘hearia g.”

‘Roddy v. State, 339 S.C. 29, 33, 528 S.E.2d 418, 420 (2000). “The longstanding ‘test’ for

Justin Monroe Rayl v: State of South Carolina 7 of 9 SRR - "2012:CP-26+" . .




determining the validity of a guilty plea is ‘whether the plea-répresents a voluntary and
. intelligent choice among the alternative courses of action open to the defendant.’” Hill v,
Lockhart, 474 U.S. 52, 56, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985) (quoting North Carolina v.
Alford, 400 -U.S..25,' 31,91 S.Ct. 160,27 L.Ed.2d 162'*(1970)).

However, “a defendant's decision whether or not to plead guilty is often héavily

influénced by his appraisal of the prosecution’s case.” Sanchez v. United States, 50 F.3d 1448,

© 1453 (9th Cit.1995); accord Gustine v. State, 325 S.C. 123, 127-28, 480 S.E.2d 444, 446 (1997)
("“waivers of constitutional rights not only mﬁst be voluntary but must be knowing, intelligent
acts done w1th sufficient awareness of the relevant circumstances and Iikc_ly bonsequencés").
I.  MR.RAYL’S GUILTY PLEA WAS COERCED

On the second day of trial, plea coﬁnsel brought her father, a well-respected former Horry
' County Solicitor, into the conference with Mr. Rayl aﬁd his fainily. Mr. Rayl’s family was very
familiar with Mr. Wilson and respected his legal EXpertiSc. Mr Wilson advised Mr. Rayl that His
only viable option was to plead g_uilty to the charges. Mr. Wilson advised Mr. Rayl that Ms. Wilson
had done all she could for Mr. Rayl and that pursuing trial any further would be futile. This résulted
ina form_df coercion, forcing Mr. Rayl to believe that he had no viable option of cbntinuing with
trial.
I. PLEA COUNSEL REFUSED TO FURTHER DEFEND MR. RAYL

Plea counsel arrived for ﬂ;e second day of trial and appgared very agitated. Not only did
plca counsel request the presgnce'of her Father, a well-respected formér Horry County Solicitor,

but she made it clear that she was no longer prepared to represent Mr. Rayl in light of the newly

Justin Monroe Rayl v. State of South Carolina 80of9 . 2012-CP-26-
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discovered. statement. Instead of asking for a continuance or withdrawing from counsel, Ms.
‘Wilson informed the defendant that he needed to take the offer that the Solicitor gave him and
plead guilty, effectively denying Mr. Rayl his right to a j{uy trial.
CONCLUSION

Justin Myl’s trial counsel rendered ineffective assistance of cour}sel by 1) failing to properly
review all evidence prior to trial; 2) failing to fully investigate and interview potential witnesses; 3)
failing to retain expert wiﬁe'éses to ret"ute:me Staté;’s expert medical testimony; 4) failing to provide
evidence to Mr. Rayl to review prior to trial; and 5) failing to eﬂ'qctively cross-examine state’s
witnesses. Mr Rﬁyl would have elected to not pléad guilty and proceed to -trial but for counsel’s
advice. Furthermore, Mr. Rayl’s guilty plea was not made lcnowi.ngly, voluntarily, or i:;)telligently
made due to cumulative errors on the part of trial counsel, coupledlwith coercion by mal counsel’s

father. .

Respectfully submitted,

0~D AZUALYG\-\.

Angela@. Harrison, Esquire S

MOORE, JOHNSON & SARANITI LAW FIRM, P.A.
- P.0.Box 14737

Surfside Beach, SC 29587

(843) 650-9757

December |3, 2012
Surfside Beach, South Carolina
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PROCETEDTINGS

MR. THOMAS: This is Justin Rayl versus State of
South Carolina, 2012-CP-26-9603. He was indicted in
July of 2007 for assault and battery of a high and
aggravated nature and infliéging great bodily injury
on a minor child: He was represented on these charges
by Kia Wilson. He began a trial on September 13,
2011, but the next day, the 14th, he pled guilty to
inflicting great bodily injﬁry on a child. The ABHAN
was nulle prossed in éxchanée for that. Judge
Cottingham sentenced ﬁim to ten years, and Ms. Wilson
filed a Notice of Appeal, but because it was from a |
plea, thé Court of Appeals dismissed that.

A PCR was filed in December of 2012 alleging
ineffective assistance of counsel, failure to review
discovery, failure to investigate witnesses, failure
to ietain experts, failure to share discovery, failure
to cross-examine witnesses and also an involuntary
guilty plea. He is present in the courtroom
represented by Lacey Lee.

THE COURT: Ms._Lee.

MS. LEE: Going over the grounds of the éCR, we'll
cover that counsel was ineffective in propérly
reviewing all of the evidence. We're withdrawing the

second ground to investigate potential witnesses, as
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well as the-third ground with the experts, and going

forward on the remaining grounds of failure to provide

" discovery to the client, failure to effectively

cross-examine witnesses and providing discovery to the
client, as well as the guilty plea being not
voluntary, and coerced.

THE COURT: All right.

MS. LEE: At this time, we'll call Justin Rayl.

(JUSTIN RAYL, having been duly sworn,

testified as follows:)

THE CLERK: State your name and spell your last for
the Court.

THE WITNESS: Justin Rayl, R-A-Y-L.

DIRECT-EXAMINATION

.- BY MS. LEE:

Q How many times did you meet with your attorney,
Ms. Wilson, before trial?

A Maybe three or four times, ma'am.-

Q How many times did you meet with :the polgce
before you were arrested?

A .. Twice,.ma\aﬁ ~-- well, three times 1if you?—— twice

for an interview, and once for a polygraph, mé'am.

"Q Okay. And was your attorney. aware of both of

‘these interviews?

A . Yes, ma'am.
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Q ‘"How was she aware of. these meetings?

A. It was mentioned in not only the previous motion
hearings, but also during talk with her and I and my
family and such.

Q And your aftorney claims.she didn't get these
until the day of trial, correct?

A Correct, ma'am.

Q Hadvyour attorney reviewed both tfanscripﬁs of
these interviews and been aware of both meetinqs before

your trial date, would you have pled guilty?

A No, ma'am.

Q Justin, when did you get the discovery in yoﬁr
case?

A After my case was over with. I finally got the

discovery three weeks after I pled guilty, two days

before I actually went into incarceration, ma'am.

Q When -- had you asked for discovery before?

A Yes, ma'am.

Q And you :did not receive 1t?-

A Correct.

Q How did you go about getting your.discovéry after
a plea?

A Numerous phone calls were. done, and I showed up

at the Public Defender's Office multiple times.

Finally, I just went down there and sat in the office
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for about an hour until they came out with most of it.
They said, This is most of it. It is-photocoﬁied.
Here you go. At that point, I mentioned where is the
tapes, where is the rest of it, and they say, oh,
we'll get it. At that point, I'm like, Listen, I'm
going to prison in like two days, this is essential
that I have this. I haven't had it before. They
said, We'll get it to you, don't worry, and jﬁst kind

of dismissed me from there.

Q . Did you ever get those tapes?
A No, ma'am.
Q Would you have pled guilty had you been aware of

all the discovery in your case?
A No, ma'am.
Q And what did you see in your discovery after you

pled guilty that may have stuck out?

A There were lots of different things," such as the.
actual transcript from my second interview. I never
received a full copy of it until after this. It was

-- there were errors throughout the entire -thing.

There was testimony from one of the medical egperts

_that intervitewed the victim, in which she said that --

“the victim :claimed that it was the mother that
.inflicted the injuries. When she said, Who did this

to you, he séid, My mommy did it. .That - -wasn't ‘brought

33
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up at any point.

__There was also things like an ophthalmologist
.review, which was -- it was a report that my lawyer
never even procured or that she had shown me. . I mean,
there was a lot in there. It was a very thick binderl
0 Had you been aware of everything in that binder,

all of this discovery before trial, would you have

pled?
A No, ma'am. No, ma'am.

Q Justin, who met with you the morning before you
pled guilty?
A That would be my lawyer and also my lawyer's

father, Mr. Wilson.

Q Did you know him before that day?

A No, ma'am.

Q Did you know that he was an attorney before that
day?.

A It had been mentioned to me, but I didn't know

the man's position.

Q What did Kia say -- Ms. Wilson -- in that meeting

before you went in to plead guilty?

A In that meeting, she basically just introduced
her father and said this is my father, he's gding to
tell you what is going on, and then Mr. Wilson

proceeded to tell me, you know, Kia has done
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everything she can. There is.no other

have to give it up.

years if you keep trying. She's done

can.

But right before that meeting, t

options'. You

You are going to prison for 30

everything she

he transcript

that I had been provided, it was about 28 pagés long,

I would say, Page 1, 3, 5, 7 and 9 and such forth was

given to me.

transcript.

I was only provided half of the

When I informed Kia Wilson of this that

day, she said, Don't worry, you don't need it, it is

over with.

of him with the police.

THE COURT:

MS.

LEE:

Which transcript?

first one was in January.

A

thing is riddled with errors.

The transcript from the second iﬁterview

It was in February. :The

You know, I'm trying to make her aware, Kia, this

shut case.

We can still fight this.

‘This is obviously not a

And she was

like, No, I cankt properly defend you, but I'm not

going to recuse myself, you have tio take this;deal or

told me.

Q

(MS.

- you'll go to prison for 30 years, and that isfwhat she

LEE) Before you went in the courtroom, did

Kia go owver the rights with you that the judgé would

go over with you as well? : : .

A

Yes,

ma'am,

in a fashion she did.

She instructed
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me that the judge who was presiding over the case

would ask me gquestions. She told me that she's not

-going to tell me to lie, but answer him exactly the

. way

he doesn't like, he will throw out

he wants to be answered, that any kind of answers

the plea deal and

I'll have to go to court, and if I do, I'll go to

prison for 30 years. There was no ifs, ands or buts,

you must answer him exactly how he wants or you will

go to prison for 30 years.

Q

And you almost didn't answer the way he, quote,

wants; is that correct?

A

Q

Correct, ma'am.

I'm referring to Page 114 in the transcript,

starting at Line 17, to Page 115 through Line 25 on

that
over
A
Q

A

page. You hesitated, is that correct, when going
these rights?

Yes, ma'am.

And what did the judge say to you?

Unbeknownst to the judge, he didn't know what my

lawyer had just told him, so he didn't realize that he

was

you

ask

it, .

you

coercing me into doing this, but he made sure --
have to answer me immediately, right as soon as
you, you know. I forget in which way he worded
but basically telling me no delays, no nothing,

have to answer me right away, you know, or else
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guilty?.:
“ A ‘No, ma'am.

MS. LEE: No  further questions.

" _ CROSS-EXAMINATION

BY MR. THOMAS:

-with Ms. Wilson?

A ‘Yes, sir.

the trial. It was already explained to me that
l

H - that she couldn't represent me properly, that a trial
H meant 30 years, that that is what a trial meant.

were "synonymous with each other at that point..

" met with Ms. Wilson's father, would you have pled

MR. THOMAS: If it pleases the Court.

10

he'll throw out the guilty plea and we'll go through

because my lawyer would not represent me .properly --

[y

They

Q Had that meeting not océurred, and had you not

ll Q ~Sir, you said you had about three, four meetings

Q And during those ‘meetings, did you get a ‘chance

-the-evidence in your case?

A Correct, sir.

evidence-with her?

-

13

A Some of it. She was still trying to%proéure

evidence even as the trial started.

She. was still

to discuss ~-- I guess you said she never gave YOu all

T Q - So did you at least get a chance to discuss that

37
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trying to procure more evidence the day, literally, it

was starting. She hadn't gotten it all even on the

day.

Q So she discussed with you what she had as it was
coming in, though? .

A - Some of it. A lot of it that she had, she --

such as, there was a.wholé bunch of tapeé. fhe tapes

in general, she said, We won't get them transcribed.

The Solicitor won't get them. If he is not going to

sena us a transcription, we won't bother with i£. But

a lot of stuff, you know, I would continuously try to

call the Public Defender's Office and, you know, not

get replies and such, you know, trying . to find‘out
what was going on with the specific aspects.

Q Let's talk about the tapes a little bit. You had
a discussion with Ms. Wilson about your defense:to this
charge, that it was going to be that somebody else
probably inflicted these injuries on the child?

A - Yes, sir.

Q You remember giving two different statéments to
the police?

A I remember a little bit of it. It was a crazy

time back then. Initially, I was told by my

codefendant, you know, this isn't something that is

bad, everything is fine, we'll be good. As time
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looking like it was something negative. Se I tried to

work with the police, including «calling them numerous

times and trying to get them; however, every time I
-tried to call, you know, I don't remember the
officer's name who was investigating, I never got a
response back. It seemed like they we're evading me

every time we tried to get in touch with them.

Q Let's talk about the two times you did speak with
them. You went on January 16th; is that correct?

A I don't Kknow.

Q- You met with them for the first time in January?
A I.would assume.

THE COURT: What year?

MR. THOMAS: 2009, Your Honor.
MS. LEE: 2007.

THE . COURT: Okay.

Q (MR. THOMAS) So you meet with them the first

time, and then you went back a month again;ingrebruary

and met with policé again?.

A That sounds correct. I believe so, sir.

Q  And that is when you were arrested?.

A .- Yes,.sir.

Q - There was —-- you did eventually. get a-trénscript

of that second interview that you gave to police?
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A I got half of the transcript, sir.

Q And you said, from what you recall from reading
that transcript, that there were discrepancies in it?

A Yes, sir.

Q So you remember your conversation with police in
February when you were arrested?

A Net so much that I -- I don't remember the whole
thing, but just reading the transcript, it's blatantly
obvious there is discrepancies.

Q Did you ever tell Ms. Wilson what that tr;nscript

actually said?

A By that -- by that time? The 'night that she had
the transcript and I had the transcript -- well, I had
half of it -- she called me on the phone that night,

and I tried to talk with her about it; however; in no
way, shape or form or fashion was she hearing what I
saying. She said, Look on Page 18, it means it's over
with. I was like, Kia, at this point it has this

-wrong, and at this point it has this wrong. There is
no way that this one little part, which doesn't even
iook bad, is a clencher. And she's saying, No, no,
listen, we're done, it's. over with, talk with you
tomorrow, and off the phone literally that fast.

" Q The gist of the second transcript is that you

gave, basically, a confession with the police?
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A No.
Q That is not what the second transcript indicated?
A That is what they were trying to put up; however,

in no way, -shape, form or fashion did I give any kind

of confession.

Q You never told Ms. -- never explained to her
before you got that transcript -- did you ever tell her
what the substance of your conversations were iﬁ that
second meeting with the police?

A We went over it generally, but she had cohtested
that the -- the quality of the tapes had degraaed SO
much that they would need transcribing; howeve}, she
said if the :Solicitor wasn't going to transcribe the
tapes, then she wasn't because it didn't need £o be
done.

Q Sc you said in your direct teétimony thatéyou
would not have pled guilty if you had knqwnﬂaboﬁt'the
second transcript?

A I would not have pled guilty if I had,accéss to

that transcript ahead of time and had‘known_wh%t"was

in it, no, sir. A

Q But you remember giving that statement,togthe
police on that day, so you knew what you said ?hat day?
. A I vaguely remember hardly anything from ﬁhat day.

That day was the craziest day I ever hadfin~my>life,

41
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sir.

Q But you remember there were these minute details

wrong in -the .--

A As I'm reading tﬁe transcript, it became obvious.
Things like my nephew's name was incorrect. It
started rambling on about discrepancies about my
schooling. At one point it says that the
investigating officer was having a relationship with
the -- with my codefendant, and/that the victim
mentions sleeping at the officer's door, and that
seemed like a big one to me.

Q You said she told.you to be compliant with the
judge and answer his questions like he asked?

A Yes, sir, to the point that if I did not answer
them exactly how he wanted them, thenbmy guilty plea
would be thrown out and I would go to priscon for 30
years.

Q If you didn't want to plead guilty, why were you

complying with the judge?

A Pardon?

Q You said you were coerced into pleading guilty,

but the judge gave you an opportunity to --

A Yes, sir.
Q But you still said, No, Judge, I want to plead
guilty? |




[s o]

Xe]

10
11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

16

A Because, at the time, I was. being coerced into
not only 30 years -- 10 versus 30 -- but I was being
denied counsel. My lawyer just told me that she's not

going to be able to properly represent me, and:I'm
going to prison for 30 years if I don't take the 10.
. Q Do you remember the judge asking you if you were

"satisfied with Ms. Wilson's services?

A Yes, sir.
Q What did you tell him?
A I said, Yes, sir. Because at the time, I was

told that if I didn*"t answer the -judge exactly how he
wants, - I would go to priseon for 30 years becauSe we

would have to go through -the whole trial.

Q .S0 you were afraid.of going to prison .for 30
years? |

‘A ‘I imagine anybody ‘would be, sir.

Q Did you plead guilty to avoid going_to-tﬁial and

getting that.30-year sentence?

A I pled guilty -- I guess that would be it,: yes,
-sir.
Q Didn't tell the judge that Ms. Wilson didn't give

you anything?
A Pardon?
Q When. the judge. asked if Ms. Wilson had done

everything you wanted, you didn't teld him anything in
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response to that?

A At the time, he was aware of mahy things already
wrong with my case. He had gotten -- there was a
motion -- |

0 Mr. Rayl, I'm not -- and I appreciate that, but

I'm not asking you what you think the judge knew at the
time, I'm asking you why when the judge said, Has she
done everything you wanted her to, why didn't you say,
No, Judge, actually she hadn't?

A " Because I didn't want to go to prison for‘3d
years. I was told if I did not answer this gentleman
exactly how he wishes, that I would go to prison for
30 years, and that I would have no proper
representation to defend ﬁyself. If I didn't do
exactly how he wants, then it was over with.

Q So you lied to the judge to get the ten-year
sentence instead of 30 years?

A I was forced into it and told to do this, or that

'is it, 30 years.

Q So you got what you expected when you lied to the
.judge?

A Pardon?

Q When you lied to the judge you>expected what to

get, the ten-year sentence instead of 302

A When' you don't know any better -- you know, I
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can't be lied to,

ced, you can't be forced into..it,

18

I didn't know that

you

you have to properly be represented.

I didn't know .all of this at the time.

Q You can't be

the judge?

A All I knew is at the time they were telling me

lied to, but it is okay to lie to

that if I don't do exactly what . he wants, that I'm

géing to go to prison for 30 years.

MR. THOMAS: No further questions.

THE WITNESS:

I want you to ans

And the judge said answer exactly how

wer me.

MR. THOMAS: Thank you. No further questions.

THE COURT: Re

direct?

MS. LEE: Court's indulgence.

(A brief pause in the proceedings.)

MS. LEE: No further questions.

THE COURT: You can step down. Thank you.

Anything further?

MS. LEE: I would like to call Ms.. Kia Wilson.

(KIA WILSON, having been duly sworn, testified

as follows:)

THE CLERK: State your.name and spell your last for

the record.

THE WITNESS:

Kia Wilson,

W-I-L-S-0O-N.
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DIRECT-EXAMINATION
BY MS. LEE:
Q Ms. Wilson, how long did you have this case?

A Probably about a year or so. I believe that

Mr. Rayl had been.represented in our office for about
five years. He was represented by Tom Floyd
initially. I don't know -if Mr. Floyd was reliéved or
what happened, but ultimately I was apbointed.

Q Okay. And during the motions before the trial

started, it came up about the second transcript,

correct?
A Yes.
Q. And you said you had a problem with the second

interview?

A Yes.

Q And you said you did not have a copy of the
transcript from him talking to the police on
February 12, 20072

A Right.

Q There is a reference in the transcript on’
Page 26, Lines 10 through 1l1.

You did have the first interview from

January 1l6th, correct?

A I don't remember the date, but I had the first

one, yes.
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Q Had you not been aware of this transcript at a
prior hearing about both of those interviews?
a . No. As a matter of fact -- well, this is where 1I
think the confusion came in. We had spoken -- and
despite the fact he said he only had three, four maybe
interviews or conferences, we spoke quite frequently,
primarily because .I was coming into this case kind of
late in the game. The discovery was all out there.
Everything was supposedly already available in this
case when I got it, and it was old, very old.
Apparently, a lot had not been done with it prior to
my receiving it. So I was relying heavily on ﬁy
conversations with my client. I spoke with him and
various members of his family about this inci@ent.

At no point in time did he ever -- we talked
about the tapes. We-sat together and tried;to;listen
to them. They were inaudible. He - couldn't make. out
stuff, I couldn't. I talked to my boss aboutzéetting
‘the transcript, she said the State is going to be
transcribing it, get their copy and let's usei%hat.
Makes perfect sense.

When we get the transcript, I dget. a transcript.
We go through it. At no pint in time does~my5?1ient
say to me,. There was another conversation,:whéxe is

that one, or -- and there seems to be a. gap bébause I
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recall asking, Was this it? 1Is there ;nything else?
At -any point in time did you talk to the police?
Nobody ever seemed to know there was another |
conversation, which clearly the confession portion was
in. So I don't know .-- I don't know what happened
there. I was very frustrated, because we put in a lot
of work and time in preparing this for trial. I
thought we had a pretty good case theory, but go
figure.

ﬂ Q So you had not been made aware ¢f that transcript
I at a prior-hearing?

A I don't think so; and if I had, I don't know that

I Qas under the impression that that second transcript

was a different hearing date. .

Q On Page 26 of the transcript, Line 18, did the
Solicitor say, Tell the judge that not only did we have
a hearing earlier about both of these interviews,
transcribed both tapes, sent them to Ms. Wilson and
then met -with her at the Horry County PD to look
through all the tapes?

A And those things are true. What 1is true is that

she was supposed to send me the transcripts. Now,

when she sent me the one, she claimed she also sent
thelother one. If you also look at the transcript,

I'm pretty sure it talks about the fact that I very
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specifically said on the récord that I did not .receive
this from her, and I maintain that to this day.

There were a lot of little dirty tricks and
.things. going on with the Solicitor in this case;
sending me voluminous amounts of medical records out
of order, not giving me a couple of pages in one
medical report, which would have, of course,

necessitated me going back and getting the two pages,

v and then she would send me the entire stack all over

again, again out of order.. A lot .of things were
.happening here. So my work was,doubled,‘basically.
Still, I am very clear that that transcriﬁt was
never received. And also in that report ﬁhe judge --
I asked the judge .specifically to request of the State
the signed receipt saying that I had got that
transcript, and they were never able to presen£4i£,

because .they never sent it. We.never got it. "I got

it the day of trial.

Q And going off of-Page 35, Line 16 of the
transcript, did-the Solicitor also say that Detiective

Williams stated in his interview that he met with the

.Defendant twice? o .

A .. In his interview where? .On.the tapes?
Q In his report did he say that?
A Yes. And we actually -talked about that. My

49
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client said he did not recall another interview, and I

didn't have -- he did -- we discussed -- that is where

the gap issue was coming in. My client was telling me
one thing, the officer was saying he met with him, but

I had no way of knowing what else happened, and I

didn't realize that there was a confession in the

other statement, that was the real problem.

Certainly, if my client had said something that

incriminated himéelf, I would expect he'll remember

that, if he remembers nothing else, okay.

We had many discussions about what he might have
said. I couldn't hear the tapes. He couldn't hear.
the tapes. We sat in my office together going:through
those audio tapes, can't hear a thing. He.never once
said that there was a second meeting with the éops
where I said I did this.

Q And knowing that, did you not =- did you éver
think maybe there was a misunderstanding in that second
transcript as- to that confession?

A You said "misupderstanding," what do you mean?

You mean between me and my client?

Q And the tapes itself. You could barely hear the
tapes, so the person transcribing could also baiely
hear the tapes?

A I would assume sO. As a matter of fact, f can
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only speculate as to whether or not theré might have
been an error. I would have hoped for one, and 1I
probably would have argued for one if we had gdne on
to trial, but I will say this. I was aware -- by the
time I got the transcript, which was that evening, the
first night of the trial, two things were appaient.
One, ‘I would never fdrget my -- that moment during the
Jackson V. Denno when I'm questioning this officer and
I realize that there is something completely separate
that I had no clue about, with all the work and time I
put into this -case, it was a bad feeling. I go .back
to the table, to my client, and I'm asking, yo; know,
What is he talking about. I know that two people had
to have known -- well, three actually. The State
obviously knew, and clearly the officer was aware of
what ‘'had happened. We had discussed his meeting with
my client,- but he didn't refer to a second one:at that

time, okay, nct a separate one where there was; a
R

confession. Certainly, you know, maybe there was some

oversight because I was believing that I had
everything that I was supposed to have.: It:did'not
help that he didn't -tell me-about it, and I knbw he
had to have known. So it became apparent, twqgthings:
My client lied to me, and the State.was lyingzto‘me.

Q Did - you :ever.try to listen to that full tape?

51
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A Yes. We sat in hy office together ahd,listened
to the tapes.

Q Including that second intefview?

A We don't know. That is wbat I'm saying. We
couldn't hear it. We listened to the tapes. ©Nothing
was clear. When I'm saying "inaudible,” I'm not
kidding. I mean, we couldn't make out -- you know, it
was low-and it almost sounded as if the tape quality
was poor, so you couldn't hear anything. So I was
relying heavily on tho;e transc;ipts. So when I got
it, I thought that is what it was.

Q Approximately how many tapes‘did the Solicitor

have in this case?

A I want to say there might have been two or three,
but I'm sure they are in the file over there. There
was stuff on disk. There were many different
interviews. Some were on disk, statements from
various parties in the case, those were all on, I
think, CDs. .I think the interviews that we're talking

about at the jail or whatever were on the actual

tapes.

Q So there were'multiple interviews?

A Well, you mean over -

Q Overall.

A Absolutely. There were many different people
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that were interviewed. I think there was one with the

grandparents of the victim, one of the mother of the

victim -- yes, there were other interviews.

Q Did you have transcripts from all of those?

A No. Those were clearly audible, éspecially one
on the -- on the CD. There was one I think with the

grandparents of the viétim that was apparenfly_taped
recorded while the officer was on the phone, bécause I
remember having a question about when it occurred or
what they were saying at one point, but I was told
that that was not an in-person recording, but #t was
taken by the detective by phone. Generally, ybu could
hear everything else.

MS. LEE: May I approach the witness?

THE COURT: Yes.

Q (MS. LEE) Are you familiar with this letter?

A (Witness examines document.) Vaguely, yes. I
remember this  letter, basically. Not specifically,
but, yes.

Q " Is it a fair and-accurate representation:bf the

letter that the Solicitor sent to you on Maya74;2011?
A I would have to assume so,. yes.

MS. LEE: At this time, I would like to enter this
letter into evidence.

THE COURT: Any objection?

53
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MR. THOMAS: No objection.
(Petitioner's Exhibit 1 marked and admitted.)
Q (MS. LEE) This is marked as Petitioner's Exhibit
1. Ms. Wilson, in this letter does the Solicitor

address there are six audio tapes included in the

.discovery?
A Yes.
Q And in these tapes would be both.of those

interviews with Mr. Rayl?

A Presumably.

Q In this letter does she say she listened to the
original recording?

A She does.

Q _ Did she invite you to make an appointment with
the Horry County evidence custodian to review thé

original ‘tapes yourself?

A Yes.

Q Did you go and review those original tapes?

A We went out there. I don't recall us reviewing
the original tapes. We went out there, sat down, went
over the various items of evidence. I remember having

gotten the transcript already, the one copy, the one
transcript, and I think the detective was there along
with Ms. Livesay and myself. I do not recall there

being another copy of a transcript, but she had
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1 L basically the different items from -- I guess from the
2 trial -- from the discovery present.

|
3* Q Did you ask her for a transcript from the other

4 1 inaudible tape?

5 A Let.'s back -up. There could not be a request for

6 the other transcript because I did not know that there
7%4 was a second interview. I mean, I-can't stréss-that.
8 That was the main issue here, it really was. I had no
9I% idea:. I could not hear the tape, and I requested a

10 transcript of the tapés. So when she sent the one
11" transcript, I didn't know what .the content of Ehe
12 i other tapes were. I.couldn't hear them. I'm .~
13'l trusting -- which, again, if anything is my fault, I
14 definitely believe that is. . I'm responsible ﬁ&r

15“ believing that I'm getting everything I'm supposed to
16 get from .the State, and that was my mistake here. I

17|| didn't get it. I thought I.had it. 'I'get to ‘trial,

18 and I'm basing my trial prep,-case theory is ﬁ;sed on
i9 a single transcript of tapes, and I'm: thinking that is
20 it. - I'm not hearing anything-different from my’

21 client, so I think I've got everything I'misugposed to

22 have. I didn't have it. I never knew 1 didnitLhave
23, it until I got to the Jackson V. Denno and was,
24 || questioning this officer.
ZSHi Q Do you believe not having that transcrip&
. 55
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prejudiced Mr. Rayl?
A '.Absolutely, I do.
Q = Before the plea, the State was able to call one

witness, correct?

A Yes. I think they called the father of the
victim.

Q | Correct, Mr. Jerry McKenzie?

A Yeah, that sounds.right.

Q On cross-examination, did you ask Mr. McKenzie if
he was going through a’divorce at thé time of then 
incident with the mother of the child? |

A I do not recall, sorry. If it is in the
‘transcript, ‘I certainly am happy to look and téll you,

put I don't recall that with any specificity.

Q Did you ask Mr. McKenzie if there was a cﬁstody

battle going on with the child's mother at that time?

a It's possible.

Q 'Did you have. access to the child's medical
records? |
A Yes. I had voluminous amounts of medicai'
records. | |

MS. LEE: May I approach the witness?
THE COURT: You may.
Q Is this a fair and accurate representation of one

of the medical documents from the child?




10
11
12

13

14

15
16
17
18
19
20

21

23
24

25

30

I would have to assume so. It appears to be.

MS. LEE: I would like to introduce the medical

: records into evidence.

‘'MR. THOMAS: Two objections. One, foundatibn. She

hasn't identified it. Two, anything in here would be

the testimony of =- looks like Dr. Summer, so it would

be hearsay.

THE COURT: I'll allow it over objection for

‘'whatever value it may have.

2.

Q

(Petitioner's Exhibit 2 marked and admitted.)
(MS. LEE) I'm referencing Petitioner's Exhibit

In this medical document, Ms. Wilson, does' it say

that the mom at this time attributes the bruising to

rough play? I'm under the "history of present

‘illness"” about nine lines down.

A

Q

A

It says -- sorry. Nine lines?
Yes, ma'am.

Yes, it does: Mom at this time attributed his

bruising to rough play and states that he is a bully.

Q

A

Q

Did you ask the father if the child was a: bully?
I don't recall doing that.

Did you -- does this record also say that the mom

reports that Hunter is a violent child?

‘A

Q

Yes, it does say that.

Did you ask the father if' the child. was a violent
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child?
A I don't recall doing that.
Q And in this document does it -say he's violent,

especially when he returns from his father's house?

A Yes, it does say that.

Q Did you ask Mr. McKenzie about the violence at
his house with‘Ehe child?

A I don't recall. It's likely I may not ha&e, but
I don't recall that. That wasn't my case .theory.

Q Did you ask Mr. McKenzie about his living
situation at the time of this incident?

A I don't know. -Again, if you haVe.a copy of the
transcript . and you want to show it to me that I did or
didn't, I'm willing‘to~see that, but I don't recall it

at this point if I asked him specifically whether or

not he was living -- I'm assuming -- with the victim's
mother. |

Q No, with his paramour.

A Okay. I don't recall that, sorry.

MS. LEE: Would you like me to give her a copy of
the transcript?

THE COURT:, You could, yes.

THE WI