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The State POST-CONVICTION RELIEF
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14

T
Js

NN L
]

INSTRUCTIONS — READ CAREFULLY

In order_for this application to receive consideration by the Court, it shall be in wrmn@gﬁibly handwmten or
typcwntten), signed by the applicant and verified (notarized), and it shall set forth in concise fnrﬂm_he answcrgﬁ each
applicable qucsuon If necessary, applicant may furnish his answer to a particular question oxzthe revegk sidélof the
page or on an additional page. Apphcam shall make it clear to which question any such continued answer refers.

Since every application must be sworn. to under oath, any false statement of a material fact therein may serve as
the basis of - prosccuuon and conviction for perjury. Apphcants should, therefore, exercise care to assure that all
answers are true and correct. .

If the appllcauon is taken in forma pauperis, it shall include an affidavit (attached at the back of the form) setting
forth mformanon which establishes that applicant will be unable to pay the fees and costs of the proceedmgs When
the apphcat:on is completed, the original shall be mailed to the Clerk of Court for the County in which applicant was
convicted.

1. Place of detention Lieber Correctional Institution

Cooper Unit A-lb

2. Name and location of Court which imposed sentence __Dorchester County lst.District.
101 Ridge Street St. George, South Carolina 29477

3. The indictment number or numbers (if known) upon which and the offense or offenses for which scntenoe was
imposed:
() _92G8 180238

(b) _9768 18=0239
(c)

4. The date upon which sentence was imposed and the terms of the sentence:
‘@) _July 24, 1998
() _20 years in S8.C.D.C

©
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De
. If you ans?v%‘?gdr ‘“no

Check whether a finding of guilty was made

(a) after a plea of guilty

(b) after a plea of not guilty b

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Yes ' :

If you answered *‘yes’ to (6), list
(a) the name of each Court to which you-appealed:

i,

iii.

(b) the result in each such Court to which you appealed:
i. ,Appeal Dismissed

ii.

iii.

(c) the date of each such result:
i, . November 16, 2000

ii.

iii.
(d) if known, citations of any written opinion or orders entered pursuant to such results:
ii. Filed November 15,2000 Anders v, Calfdornia 386

i, __J1.8 738 (1967)and stare v.Williama, 308 S.c.116, 406 S.E. 24 387 1991)

ing Petition For ReHearin 25,2001
DY (%) state your reasons for not s appe:ﬂa? !

(a)
(b)
©)

. State concisely the grounds on which you base your allegation that you are being held in custody unlawfully:

(@) _Lack of Jurisdiction over the subject matter and defendant
(b) __Improper Venue., Insfficijency of process and service
(¢) __Failure to gstate facts sufficient to constite a cause of action

. State concisely and in the same order the facts which support each of the grounds set out in (9):
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Prior to this application have you filed with respect to this conviction

(a) any petition in a State Court under South Carolina Law? _Yes

(b) any petitions in State or Federal Courts for habeas corpus or post-convictions relief?
(c) any petitions in the United States ESuprcmc Court for certiorari other than petitions, if any, already specified

in ('7)"

(d) any other petitions, motions or applications in this or any other Court?

12.

13.

United States District Court

If you answered ‘‘yes’’ to any part of (i1), list with respect to each petition, motion or application:

(a) the specific nature thereof:
Petition of Habeaus Courpus: For transcriptand Legal rep.

i.
ii. Motion for rehearing

jii.

iv.

(b) the name and location of the Court in which each was filed:
i. _United States District Court
i, . Sohth Carolina Appeals Court
iii. South Carolipna Supreme Court

iv,

(c) the disposition thereof:
i. _I received Counsel representation and transcript Febuary 22, 2000
ii. _lawyer put wrong transcript of record on file' .~
iii. _Appeal Dismjssed

iv. _Rehearing Deniegd

(d) the date of each such disposition:

i. _November 16, 2000
fi. _Japuary 25, 2001

iii.

iv.

(e) if known, citations of any written opinions or orders entered pursuant to each such disposition:

iii. 8.C. 116 406 SE 2d 357 1991

iv. : N S 3 . i- i ' | 3 3 [ . ] E | . I3 ] E I ] N ) aS
overlooked or misapprehended. . : .
Has any ground set forth in (9) been previously presented to this or any other Court, State or Federal, in any peti-

tion, motion or application which you have filed?:

No




14, If you ‘answcred ““yes” to (17 *ntify:
(a) which grounds have been presented:

| 8

ii.

;
1. y h!
- 7

(b) the proceedings in which each groi__ind was raised:
i
ii.

iit.

15. If any ground set forth in (9) has not previously been presented to any Court, State or Federal, set forth the
ground, and state concisely the reasons why such ground has not previously been presented:

(@) __State has Tudicial Remedys to Exhaust
()
©

16. Were you represented by an attorney at any time dunng the course of:

(a) your arraignment and plea? _NV/A
Yes

(b) your trial, if any?
-Yes

(c) your sentencing?

(d) your appeal, if any, from the judgment of conviction or the imposition of sentence? __YeS
(e) preparation, presentation or consideration of any petitions, motions or applications with respect to this con- -

viction, which you filed? __No

17. If you answered *‘yes'’ to one or more parts of (16), list:
(a) the name and address of ecach attorney who representcd you
i. M. Mark Liendecker
1810 0ld Trolley Road Summerville,S.C 29485
ii. _Mr. Bugene Dukes
100 Ridge street, St.George S.C. 29477
iii, _Mr. Robert nac:hak
South in : ; 2

{b) the proceedings at which each such attorney rcprtscnted you:

i. _Preliminary Hearing

ii. _lst trial march 6,1998 and 2nd trial july 24,1998

iii. Direct Appeal

18. State clearly the relief you seck in filing this application.
That the court vacate my sentence due to the violation of my rights.

19. - Are you now under sentence from any other court that you have not challenged?
No




STATE OF SOUTH CAROLINA
YERIFICATION

County of _ ML__—__‘\'

o ' '
I, ROA(\Q\-L\\J\MQ\)Y being duly sworn upon my

oath, depose and say.that \ have subscribed to the foregoing application; that I know the contents thereof; that it in-
cludes every ground known to me for vacating, setting aside or correcting the conviction and sentence attacked in this

application; and that the matters and allegations therein sct forth are true.
. -

SWORN 10 and subscribed before me this #.

day of /X U.@" TTM/

(L.S.)

Nozary Public

My Commission Expires:

APPLICATION TO PROCEED WITHOUT PREPAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, QC:S.\E,Q h \\\oist : . hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my application I declare
under penalty of perjury that the following facts are true:

(1) 1 am the applicant in this action and I believe I am entitled to redress.

(2) Because of my poverty I am unable to pay the costs of said proceeding or give security therefor.

<~ Applicant

SWORN or aff rmed to and subscribed before me this

day of %U/Q“"L ‘N’aw/

174 b Notary Public ﬁ /
My Commission Expires /& 5’ ALS




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State,

Respondent,

Rodney Elliott,
Appellant.

. Appeal From Dorchester County
Luke N. Brown Jr., Circuit Court Judge

ORDER DENYING
PETITION FOR REHEAKING

PER CURIAM: After careful consideration of the Petition for
Rehearing in this matter, this Court is unable to discover any material fact or -
principle of law that was overlooked or misapprehended. Itis therefore ordered
that the Petition for Rehearing be denied.

IT IS SO ORDERED.



Columbia, South Carolina

SZamﬁggéﬁ XS 200l 2000




THE STATE OF SOUTH CAROLINA
-In The Court of Appeals

The State,

Respondent,

Rodney Elliott,

Appellant.

Appeal From Dorchester County
Luke N. Brown, Jr., Circuit Court Judge

Unpublished Opinion No. 2000-UP-684
Submitted October 4, 2000 - Filed November 15, 2000

APPEAL DISMISSED

Assistant Appellate Defender Robert M. Pachak, of SC
Office of Appellate Defense, of Columbia, for appellant.

Attorney General Charles M. Condon, Chief Deputy
Attorney General John W. McIntosh, Assistant Deputy
Attorney General Robert E. Bogan, all of Columbia; and
Solicitor Walter M. Bailey, of Summerville, for
respondent. '

Seveien | ‘
PER CURIAM: Rodney Elliott appeals his conviction for criminal

 sexual conduct with a minor, second degree. On appeal, counsel for Elliott has
filed a final brief along with a petition to be relieved as counsel. Elliott has filed

a pro se brief.




1. Did the arresting officer file affidavit with the wrong
magistrate in violation of protective services investigation?

2. Dbid the arresting officer know in civil actions arrest is
only permitted in certain cases?

3. Did civil action with the (DSS) investigation and the
arresting officer in consistent with the rules of the family -
court? :

4, Did nature of termination of civil action require to satisfy
element of favorable termination to support action for malicious
prosecution?

5. Did investigation violate protection from domestic abuse
proceedings involving family court?

6. Did the arresting officer v1olate the provisions will
abublish law of criminal domestic violence with the arrest of the

defendant?

7. Did the (DSS) violate its statutory duty tb bring before
family court meritorious allegations of child abuse and neglect?

8. Did the (DSS) and law enforcement- officer have a statutory
duty as define?

9. Did the circumstances where persons are not to be arrested
but may be served process by the family court apply to the
defendant? .

10. Dpid the officer not know or understand that what he is doing
violate the defendants rights?

11. Did (DSS) official violate the defendants rights with the
investigation interviews gathering information that was kept
confidential and to use in family court proceedings involving his
child? See exhibit (M.A.), (M.B.), and (M.C.)

12. Did the state itself violate the family court proceeding,
when defendant had consent to have a lawyer representation
interviewed regarding matters and violate his rights? Transcript
July 24, 1998 page 165 line 12-21 and transcrlpt March 6, 1998

page 154 line 5-12.

13. Did the state violate due process, equal protection or
search and seizure provisions of state constitution of parent
liberty interest and his children?

14. Did the Dorchester solicitor have a duty to make requlred
disclosures of all the discovery? See exhibit M, A-B & C.

15. Did the solicitor have a duty to discuss the facts emergency
protective custody statute has specific dead lines and detail
procedures that safeguard the rights of parents and their

children?

€)]
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16. Did the solicitor violate the legal representation of the
defendants children proceeding in by acting as counsel? '

17. Did prosecutor, DSS and the family court was in strict
comply with the schedule or hearing? See preliminary report
exhibit L3. A & B.

18. Did prosecutor, DSS and the family court, prosecute the
defendant for contempt?

19, Did the prosecutor violate the constitution in its-
prosecution of the defendant?

20. Did the solicitor ignored legal rights of defendant, in the
facts of courts was without jurisdiction? All reports that are not
indicated must be classified as unfounded. See court exhibit
defendants I.D. transcript July 24, 1998 page 233 line 1-25 and
exhibit (N.A.) and (N.B,)

21. Did the solicitor use fradulent documents -and representations
constitute act of fraud. See exhibits A-through K-47 -

22. Weather defendant was subjected to a violation of double
jepardy clause? See pros.

(2N
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Argument I
Unauthorize Arrest

Officer Marshall arrested the defendant in violation of the
South Carolina department of social services, notice of child
protective services DSS form 3072 states: You will be interviewed
"and asked to provide information about yourself, the child and the
family, Other individuals may also be interviewed regarding their
knowledge of this matter. The information will be part of
evidence and to provide appropriate services if deemed nessasary.
Information gathered during the investigation will be kept
confidential and shared only as provided for by state law. You
have the right to have an attorney for family court proceedings
involving child abuse and neglect. If you cannot afford one, one
will be appointed for you under South Carolina law. Notice of
child protective services investigation under (DSS) is a civil
procedure. The nature of termination of civil action required to
satisfy element favorable termination to support action for
malicious prosecution. Authority of officers in all counties and
municipalities, a law enforecment officer investigating a case of
suspected child abuse or neglect or responding to a request for
assistance by the department as it investigates a case of
suspected child abuse or neglect has authority to take emergency
protective custody of the child. In countys where activity accured.
Transcript March 6, 1998 page 149 line 6-15 and transcript July 24,
1998 page 165 line 12-20. .The department shall designate by
policy and procedure the local department office responsible for
procedures. When a child resides in a county other than the one in
which the activity under investigation accured, the probable
cause hearing required by law and the hearing may be held in-
county of the law enforcement officers jurisdiction. The action
shall be applicable in domestic relations action. See exhibit N.A.
and N.B. after trial and sentencing of defendant.

_ Argument II
‘ Violated Termination

Det. Marshall obtained arrest in violation of termination with
(DSS) notice of child protective services investigation. The
department of social services investigation is a civil proceeding,
and its determination would be by family court. See exhibit (O)

No. 1 dated 7-23-98, 5 pages including, statutes that authorizes
law enforcement officer to take child into emergency protective
custody without caensent of child's parent or guardian if officer
has proble cause to believe that child's is in imminent danger
does not violate rights of marital privacy under federal
constitution., Parents due process liberty ‘interst in gare and
custody of their children is not absolute children have statutory
rights to be free from abusive or neglectful situations and
emergency protective custody statutes has specific dead lines and
detailed procedures that safegquard rights of parents and their
children. A protection order telated to domestic or family wviolence.
Issues by a state, tribe, or territory is valid if the issuing
court had jurisdictiction over the parties and subject matter
under the laws of the state, tribe, or territory. There is a
presumption in favor of validity where and order appears authentic

(3)
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on its face. See preliminary report. A defendant must have been
given reasonable notice and the opportunity to be heard before
the foreign order was issued, however in the case heard must

have been given as soon as possible after the order was issued,
consistent with due process. Failure to provide reasonable notice
and opportunity to be heard is an affirmative defense to any
charge or process filed seeking enforcement of a foreign
protection order. The family court should have make and order to
arrest the defendant, not Det. Marshall which did not wittness a
freshly comitted crime. :

Argument III
Malicious Prosecution

By whom order for arrest is made an order for the arrest of
the defendant must be obtained from a judge, magistrate or clerk
of court in which or before whom the action'is brought. Affidavit

" to arrest the order for the arrest of the defendant must be

—

obtained from a judge magistrate or clerk of the court in which
or before whom the action is brought. Affidavit to obtain order
for arrest, the order may be made when it shall appear to the
proper officer by the affidavit of the plaintiff or of any other
person that a cause of action exists and that the case from the
facts stated is one of those mentioned. Once magistrate
dissmissed this case, the court lacked subject matter jurisdiction
when state reinated case by presenting defendant with direct
presentment indictments when defendant was not given chance to
waive such action. Therefore when prosecutor reindicted defendant
again for this sampe charge, they violated defendants rights. In a
frequently gquoted passage the United States Supreme Court said in
part. "The state with all its resources and power should not be
allowed to make repeated attempts to convict an individual as

well as enhancing the possibility that even though innocent he
may be found guilty."™ In case at bar, the first trial resulted in
a mistrial the conclusion that jeopardy has attached begins,
rather than ends. The case evidence shows state was not given {2)
but three (3) chances to present this case and evidence and or
case to a tribunal. Once the state case was thrown out during
magistrate proceeding. See exhibit L3, A-B. They should not be
allowed to reindict again when magistrate found a lack of evidence
for case to go to general sessions. The failure, as noted
previously of initial proceeding before magistrate was a product
of stat failure, as noted previously of initial proceeding before
magistrate was product of state failure to prove case.should go to
the general session interalia unlike defendant request in first’
trial for a mistrial. This case nor should defendant have been
subjected to vindictive prosecution of state in order that goal of
conviction be achieved. By constantly bringing defendant into
court of law and need for restraining power of state more :
prevalent. Because,  to allow state inbridled power to do to
defendant what they did, gives them card blanche to do this in
violation of defendant constitutional rights. Hence, sole purpose
of preliminary hearing is to determine if enough evidence exist

- for case to go to general sessions and once court ruled it did not

the state was without power to bring defendant into court under

)
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indictment which court had no subject matter jurisdiction
subsequently to analyze a double jeopardy claim in the context of
a civil sanction, court looks at the face of a statute to
-determine if it establishes a criminal or civil penalty, and then
determines if statutory scheme is so punitive in purpose or effect
as to transform what was intended as a civil sanction into a
criminal penalty. If a sanction is determined to be civil nature
and has not been transformed into a clause is not implicated and
there is no need to conduct the same elements test applicable to
successive prosecutions and multiple punishment cases. See exhibit
sheet mark (N.C. 5) in determing whether a civil sanction is so
punitive in nature as to have been transformed into a criminal
sanction for purpose of double .jeopardy appellate court reviews
whether the sanction involves an affirmative disability or
restraint. ' '

The solicitor erred in improperly presenting indictments that
were invalid transcript July 22, 24, 1998 pg. 6 lines 12-25, pg. 7
lines 1-4 warrants having been dismissed because of domestic
matters, see July 22,24, transcript pg. 27 lines 6-16, also pg. 32
lines 18-21 order of magistrate could not be revived by writing
into supporting affidavit additional words necessary to change
crime. Solicitor whiteout change dates and copied dismissed
Indictments and made forged ones to create a true bill see exhibit
(C & D) May 1997 court of general sessions where the second (s} in
session has lone 7 see exhibit (F) for February 1997 court of
general sessions where the second (s) in session is factual notice
arrest warrant number 97DOR12 docket number 97GS18-0238 exhibit
(F). Compare to exhibit (E) docket number 97GS18-0239, Arrest
warrant number 97DOR13 both are second degree indictments. Notice
staple marking how they match back side of both indictments. See
exhibit (E & F). Exhibit (D) docket number 997GS18-0239 first
degree has true bill stamped and signed by grand jury Dan Villiger
05-15-97. Notice there is no verdict rendered March 6, 1998, also
bottom if page says Note: place check "mark" in one (1) space
above and foreman sign. Compare exhibit (B) docket number 97GS18-
0239 no grand jury signature petit jury foreman William Spaulding
07-24-98. Not guilty verdict note write "not guilty" or ™guilty"
and foreman sign. Note exhibit (A) docket number 97GS18-0238 has
no grand jury signature also note: write "not guilty" or "guilty"
and foreman sign. Compare words or instructions different to
exhibit (B) docket number 97GS18-0239. Exhibit (I) case nomber
97GS18-0238 warrant number D.I. The state vs. Rodney Elliott,
Criminal Sexual Conduct with a Minor 2nd. The defendant Teal
Ethrige is committed to depart ment of corrections for 20 years.
July 24, 1998 signed by the Honorable Luke N. Brown gmlthough the
solicitor knew that the face of the affidavits were both of the
same -in .the statement used in exhibits J(1) and K(3) the solicitor
continued to charge the appellant for a common law crime whch
carries the same finding on one as it finds for the other.
Indictments constitutes finding of probable cause. To charge a
person with a crime by formal legal process; Esp. by grand jury
presentation prosecutorial misconduct a prosecutor's improper or
illegal act esp. involving an attempt to persuade the jury to
wrongfully convict a defendant or assess an unjustified punishment.

(5)
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I1f prosecutorial misconduct results in a mistrial a later
prosecution may be barred under double jeopardy clause (see Pro
Se) note forged documents exhibit (C). Indictment number 97GS18-
0238 reverse side solicitor signature changed three times as well
as August 17, 1995 and June 1, 1996, see exhibit (E). To
indictment number 97GS18-0239 reverse side March 1, 1995 and
August 1995. February 27, 1997. Also see exhibit (F) indictment
97GS18-0238 August 1, 1995. June 1, all supporting facts that
indictments where forged and never taken back to the grand jury.
To perform its public responsibility a grand jury has broad
investigative authority in determining whether a crime has been
committed and in identifying the perpetrators, and grand jury
investigation is not complete until all clues have been exhausted
and every witness examined. An indictment survives legal scruting
if the offense is stated with sufficient certainty and
particularity to enable the court to know what judgement to
pronounce and defendant to know what he is called upon to answer
and whether he may plead and acquittal or conviction thereof.
(domestic violence) biological child as known to as a family as:
prescribed not Pamilial as prescribed by the common law statue to
any person that is head of the household. Prosecutor amended 7
indictment to change the nature of the offense changes thus render-
ing a subject jurisdiction matter for family court. In which there
were no probable cause to go to general sessions according to a
magistrates finding of lack of probable cause thus making the
amendment illegal and a violation of South Carolina code of law.
Statues for domestic and common law matter have been misconstrued.
The prosecutor also erred in pitting the testimony of defense
witness transcript July 22, 24, 1998 pg. 169 lines 1-19, pg. 181
lines 18-24. The solicitor repeated the event by questioning
d@fendant about a prior family court issue that was irrellavant to
the case but to establish a finding of fact and commit a mis-
justice of character against the defendant. State's exhibit No. 3
transcript July 22-24 pg. 233 lines 2-4.

Argument IV
Gross Neglagence

Hearing at time arrest was made on merits of emergency
protective removal petition must be scheduled but not necessarily
completed, within 35 days of receipt of removal petition. Det.
Marshall should have known this,

Detective Marshall knew as defined in protection from
domestic abuse trial transcript July 22,24, pg. 157-165 all
testimony: A) "abuse" means 1) physical harm bodily, assault, or
threat of physical harm; 2) sexual criminal offenses, as otherwise
defined by statue; committed against a family or household member;
B) "Family or household member" parent and children; C) "Court"
means the family court; D) Order of protection means and order of
protection issued to protect the petitioner or minor famlly or
household member where the respondent has received notice of the
proceedings and has had an opportunity to be heard. Provided
however, the court must have due regard for any prior family court
orders issued in an action between the parties. Reporting of

74
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domestic violence Detective Marshall knew the criminal sexual
conduct with minors §16-3-655 and §16-3-655(2) would not be the
right code to use in ‘this case. "Household member"; in the
statutory offense of criminal domestic violence of a high and
aggravated nature §16-3-655 the common law crime of assault and
battery of a high and aggravated nature §16-3-651 to §16-3-659
criminalsexual conduct definitions (A) "actor™ means a person
accused of criminal sexual conduct (B) "aggravated coercion" (C)
"aggravated force" (D) "intimate parts" sexual battery (E)
"victim" means the person alleging to have been subjected to
criminal sexual conduct. Detective Marshall knew that working
with department of social services (DSS) who must be competent in
law enforcement procedures, fact finding. A person who commits the
crime of criminal domestic violence of a high and aggravated
nature is guilty of a misdemeanor and upon conviction, must be
fined not more than three thousand dollars or imprisoned not more
than 10 years or both. The provisions of this section create
statutory offense of criminal domestic violence of a high and
aggravated nature and must not be misconstrued to codify the
common law crime of assault and battery of high and aggravated
nature. In §16-3-655 and §16-3-655(2) "Actor is in a position of a
familial and it is the family", and the court is the family court
shall have exclusive jurisdiction. :

Argument V
State Laws

The law enforcement officer had a duty; if a law enforcement
officer clearly states to the department at the time the officer
delivers physical control of the child to the department, that the
child is not to be returned to the home or place with a relative
before a probable cause hearing regardless of the out come of a
preliminary investigation the department immediately must take
legal custody of the child. In this case, at a preliminary
investigation as provided in this section within seventy two (72)
hours after the child was taken into emergency protective custody
and shall make recommendations concerning return of the child to
the home-on placement with a relative or other person to the
family court or take ther appropriate action as provided in this
chapter while the legislature has amended (3) times the basic
process remains the same. Not in the defendants case.

Arqgument VI
Subject Matter

The defendant has a right to consent to the investigation
interview by law enforcement and DSS family court under the
circumstances. Also, aright to know what the charge is. See
exhibit L3, L3A, L3B, -and N.C., N.C. 1, 2, 3, and 4. Defendant
sought to have information leading to arrest. A person arrested by
virtue of process or taken into custody by an officer in this
state has a right to know from the officer who arrest is made. It
is unlawful for an officer to neglect on request to exhibit to the
person arrest or any other person acting in his behalf the precept
by virtue of which the arrest is made. The family court shall have
exclusive jurisdiction over all proceedings and delinquent

n M
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vchildren. It is the policy of this state to reunite the child with

his family in a timely manner whether or not the child has been
placed in the care of the state voluntarily. The subject and
purpose of the statute.

Argument VII'
Affirmative Defense

State fajiled in its Brady requires disclosure of the material

" facts. State knew the child in this case was defendants natural

biological child: So was the Brady requirement violated by the
state and was the punishment also violated? A protection order
related to domestic or family violence, issued by a state, tribe,
or territory, valid if the issuing court had subject matter under
the laws of the state, tribe, or territory. There is a presumption
in favor of validity where an order appears authentic on it's face.
A defendant must have been given reasonable notice and the
opportunity to be heard before the foreign order was issued;
howevexr, in the case of an exparte order, notice and opportunity
to be heard must have been given as soon as possible after the
order was issued, consistent with due process., Failure to provide
reasonable notice and opportunity to be heard is affirmative
defense to any charge or process filed seeking enforcement of a
foreign protection order. Defendant did not go through these
procedures. Statute that authorizes law enforcement officers to
take child into emergency protective custody without consent of
childs parent or guardian if officer has probable cause to

believe that child is in imminent danger does not violate rights
of marital privacy under federal constitution, parents due process
liberty interest in care and custody of their children is not
absolute., Children have statutory rights to be free from abusive
or neglectful situations, and emergency protective custody statute
has specific guide lines that safe guard the rights of parents and
their children. See exhibit (N.A. and N.B.) also form 3072: July
24, 1998 transcript pg. 114 line 8-14, pg. 114 line 24-25, pg.ll5
line 1-2, and pg. 116 line 1-12, pg. 126 line 22-24, pg. 127 line
8-20, pg. 131 line 18-25, pg. 132 line 1-25, pg. 133 line 16-25,

.pg. 134 line 15-25, pg. 147 line 19-25, pg. 151 line 8-25, pg. 153

line 20-21, pg. 158 line 1-25,pg. 159 line 1-25, pg. 160 line 1-25,
pg. 161 line 1-2, and 18-25. On the same page it seems the removal
of custody injitiation proceding in notice of child protective
services investigation started in N. Carolina and was never
handled by Socuth Carclina DSS where alleged acts accurred no
provisions of the South Carolina law authorize and officer to take
custody of a child for a family court order by taking the child
from the noncustodial parent and returning it to the custodial
parent when the visiting parent has failed to return the child at
oppointed hour unless an individual has committed a criminal
offense a sheriff may not arrest that individual soley for
violation of a family court order without some judicial process
authorizing that arrest. However, violations of orders issued
pursuant to the protection from domestic abuse act are
misdemeanors and officer may arrest according to the procedures
set forth. The defendant did go to trial under the §16-3-655 and
§16~3-655(2) under the violations of the state laws in the trial.

b \)
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In the prosecution for Dorchester, the prosecutor violated the
defendant. In all child abuse and neglect proceedings children
must be appointed legal counsel and a guardian act litem by the
family court. Counsel for the child in no case may be the same as
counsel for the parent guardian or other person subjected to the
proceeding or any governmental or social agency involved in the
proceeding. Where a statute is complete plain and unambigous
legislative intent must be determined from the language of the
statute itself.

A) defendant claims that his due process rights protected by
the sixth and fourteenth amendments were violated when there were
no waiver of his rights from the family court to the court of
general sessions. See exhibit (H) motion to set bond compare with
exhibit (G). B) The defendant claims that the court violated
article V §12 by allowing case to proceed although there was no
damily court hearing of domestic matters. Statues §16-3-655
domestic Vs. common law misconstrued to codify the law governing a
familial Vs. family in which defendant is the natural biological
father. The courts erred by not allowing the defendant a directed
verdict in the grounds that evidence wiewed in the light most
favorable to the state was not enough to proceed with the case.
Transcript July 22-24, 1998 pg. 233 lines 1-25, pg. 132 lines 1-25.
This motion was asked to the questions at the end of all the
testimony. Thus raising violation of subject matter jurisdiction
guestionable to the court which had no jurisdiction to try
defendant according to a magistrates finding lack of probable
cause. See exhibit L3, L3A, L3B, The courts erred in not allowing
defendant lawyer guestion witness about the truthfulness of
witness's statement being that the witness story change and could
have had impeachable offences that brought the first trial March
6, 1998 to a mistrial and would do the same or have defendant

agquitted.

Argument VIII
Unconstitutional Sentence

Conditions for early parole for certain offenders. Not with
standing any provision, and not with standing any other provision
of law an inmate who was convicted of, or plead guilty or nolo
contendere to an offense against a house hold member shall be
eligible for parole after serving one fourth of his prison term
when the inmate at the time was convicted of an offense against
the house hold member or in post conviction proceeding pertaining
to domestic violence, as provided and suffered at the hands of the
-house hold member. Domestic abuse act are misdemeanors and an
officer may arrest according to the procedures set forth. In this
case defendant is a body of expo facto.see &iw i (O) 5-pageg

@
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- CHERC staliam
The State of South Carolina pogii A0 COuRT
OFFICE OF THE ATTORNEY GE M JUNTY .

CHARLIE CONDON
ATTORNEY GENERAL ,

August 9, 2001

Honorable Cheryl Graham

Clerk of Court, Dorchester County
101 Ridge Street

St. George, South Carolina 29477

RE: \Alvin Cavanaugh, 141090 vs. State of South Carolina
2001-CP-18-906
Walter Clark, 275404 vs. State of South Carolina
2001-CP-18-859

\/Kodnex Elliott, 251337 vs. State of South Carolina
2001-CP-18-903

~Zathaniel Mack, 273857 vs. State of South Carolina
2001-CP-18-793 '

VKel]eY D. Smith, 271088 vs. State of South Carolina
2001-CP-18-858

vdohn Walker, 267588 vs. State of South Carolina
2001—CP-18-Q483 ,

Dear Ms. Graham:

The following individuals have filed Post-Conviction Relief Applications in Dorchester
County. The purpose of this letter is to request that attorneys be appointed to represent them .
with their PCR matters. "

to coniact me.

Chf;éainc Palmer-Rogeé—/

Legal Assistant to
Elizabeth R. McMahon
Assistant Attorney General

If you have any questions, please feel free

fepr
ReMBERT C. DENNIS BUILDING  *  PosT OFFICE Box 11549 = CoLumBla, S.C. 29211-1549 + TeLEPHONE: 803-734-3970 « FacSIMILE: 803-253-6283
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; WITNESSES | % DOCKET #: 27G518-9238
; l '
; Uet. Marsnaii | THE STATE OF SOUTH CAROLINA
; g | County of Dorchester
| COURT OF GENERAL SESSIONS
' Term: May, 1997
i THE. STATE
! ( vS
: S.C. Court of App‘eals : ‘
l | rRodney Elliott
! |
! [
| i
i i
: ARREST WARRANT #: i 7 S
| | I
37D0OR12 I INDICTMENT FOR
{ ' 2805
Arrested on December 3i, 1996
. CRIMINAL SEXUAL CONDUCT WITH A MINCR
| |
i : SECOND DEGREE —— 16~3-655(2) i
l ACTION OF GRAND JURY | _ i
' I l
|

| I
( I
; !
| |
% Soreman: | ;
| ~_Grand Jury , ' !
; VERDIGT "'
i é(){ / = ‘
| |
| | | | |
I
{ / 1. Aa 5{& A l ‘
= Foreman: ﬂ/pﬂa., 1 l
i Petit/Jury ,. 7

Date: -2t =G5 '
| !

P o )‘ N R VP R U S TN oy
} "'m SOLiwee fom /(’{:' il %u’j‘é}
~ Al Fgiawiiin D



* | BOUTH CAROLING,,

) S5
County of Dorchester )
At a Court of Generai Sessions, convened on May 15, 1997,
the Grand Jurors of Dorchester County present upon their oath: -

COUNT : CRIMINAL SEXUAL. CONDUCT WITH A MINOR
SECOND DEGREE — 16-3-655(2)

“hat Rocney Elliott did in Dorchester County between the cates of August

17, 1995 and June 1, 1996, wilfully and unlawfully ehgage in criminal sexual

‘conauct with a minor in the second degree in that Rodney Elliott engaged in

sexual battery with Minor , who was 11 years of age.

Against the peace and dignity of the State, and contrary to the statute

in such case made and provided.

L -
SOLICITOR %QIMW |
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WITNESSES

pet. Marshailil
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|
|
|
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|
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ARREST WARRANT #:

37DOR13

Arrested on December Ji1, 1996

————— . e e =D

.

ACTION OF GRAND JURY

Foreman:

Grand Jury

Jot Sy

S

; . O AA\

Foreman: )
etit Jury B
Date:7 - 2‘2{"
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-
: DOCKET #: 37GS18-2239

THE STATE OF SQUTH CAROLINA
County of Dorchester

COURT OF GENERAL SESSIONS

Term: May, 1997

THE STATE

VS,

Rodney Elliott

INDICTMENT FOR

2155

CRIMINAL SEXUAL CONDUCT WITH MINCR i

FIRST DEGREE (16-3-655) |

—— e s e

L
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.. : | _— Exh" "*@

STATE OF SOUTH CAROLINA )
) INDICTIMENT #97GS18-0239
County of- Dorchester - ) BT

At a Court of General Sessions, convened. on May 1S, 1957,
the Grand Jurors of Doarchester County present upon their ocath:

COUNT : CRIMINAL. SEXUAL CONDUCT WITH MINOR
FIRST DEGREE (16~3-655)

That Rodney Elliott did in Dorchester County between the dates of March 1,
1995 and August 17, 1995, wilfully and unlawfully engage in criminal sexual -
conauct with a minor in the first degree in that Rodney Elliott engaged in

sexual battery with M l V)OY who was 1@ years of age.

Against the peace and dignity of the State, and contrary to the statute

in such case made and provided.

SOLICITOR
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WITNESSES

Pet. Marshall

ARREST WARRANT #:
$7DOR12

__Arrested on December 31, 1996

ACTION OF GRAND JURY

Foreman : gﬁ-‘, {/

5’/ .

,,.—'. i e aiee st C
DO At T - bhie g

Grand JUI“

M
ay

Foreman:{:

23
g,

DOCKET #: $7GS18-0238

THE STATE OF SOUTH CAROLINA
County of Dorchester

COURT OF GENERAL SESSIONS

Term: 7

My, 1997

THE STATE
vS.

Rodney Elliott

INDICTMENT FOR

08@5
CRHTDML SDQML GJELCT&HH%A MINCR

SECOND DEGREE — 16~3-655(2)

Petit Jury
Date:

Wo/eh 6, m

F‘ F/AAA WIOAJAA ’(

"

2 San A

Ar o ..
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- Det. Marshall

WITNESSES

ARREST WARRANT #:-
97DOR13

Arrested on December 31, 1996

ACTION OF GRAND JURY

Date .

[y

Foreman:v 3
___Grand Jury

Foreman:¥,

Petit Jury
Date: )Zlﬂ{gggg[ [ q
i

-~ ’ ’
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DOCKET #: 397GS18-@23%

THE STATE OF SOUTH CAROLINA
County of Dorchester

COURT OF GENERAL SESSIONS

Term: MAY, 1997. - ::7

THE STATE

vS.

Rodney Elliott

INDICTMENT FOR
0159
CRIMINAL SEXUAL CONDUCT WITH MINCR

FIRST DEGREE (16~3-655)
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Exhomt ()

STATE OF SOUTH CAROLINA

03040234-03114

IN THE COURT OF GENERAL SESSIONS
_ FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER =
S 2 39
. 2:"2_67_ =
STATE OF SOUTH CAROLINA, INDICTMENT: 97GS18-23&290 3
Plaintiff, XS —
;gf; -
v. ooz =
53222; -
RODNEY ELLIOTT , ORDER =g -~
Defendant. =

This matter is,. béfore mé pursuant-to the Defendant's Motion to
set Bond. - The Defendant is charged pursuant to a difect in'dictment
for CSC with a minor first degree and CSC with'a minor second
degree. This case was dismissed by the magistrate for Dorchester
County. A direct indictment was obtained after this dismissal.
After careful consideration of this matter, I find that the
Defendant's bond shall be set at a $15,000.00 personal recognizance

bond. Defendant shall be i.n‘ court to answer roll call until such

~time as this matter 1s disposed of beginning April 7, 1997 and

further the defendant shall have no contact with the alleged
victim.

IT IS SO ORDERED.

JuU , FIRST JUDIC

St. George, South Carglina
This 4/ day of ﬁ 4‘4 , 19_2/ _

C:\MyFiles\elliott bond.wpd

CIRCUIT

217
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Exhibi. [f

AsTATg OF SOUTH CAROEﬁFpn PECQ RJE FHE COURT OF GENERAL SESSIONS

FOR THE_.FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTE;B MAR - B PM 4: 3L

el \‘3‘)" \
STATE OF SOUTH CAROLINA,.:) :: i
£ COURT
laintiffggﬂgagé?‘ COUNTY
vs. INDICTMENT NO. $7- 2-39

Defendant.

)

. )

. RODNEY ELLIOTT, ) 41 -23%
) -
)

This matter is before me pursuart to the Defendant’s Motion
for the setting of bond. It appears that the Defendant is
incarcerated pursuant to Indictments charging him with Criminal
Sexual Conduct 1st degree and Criminal Sexual Conduct 2nd degree;*

It further appears that a Five Thousand and 00/100
($5,000.00),Dollar Surety Bond should assure his presence at
Court. ‘

It is therefore Ordered that the Deféndant, Rodney Elliot:,
may be released upon the placing'of a surety bond in the amount
of Five Thousand and 00/100 ($5,000.00) Dollars. Further, the
Defendant should in no way contact the.proseéu;ing witness and
must appear for Court on April 13, 1998 at 8:00 a.m.

Pres!é?gzlgﬁggé??::iﬂ udicial
- Clrcuit

’ N .
Thisi day of !!@ EL , 1998.
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STATE. OF SOUTH CAROLINA ) ﬂ GENERAL SESSIOVS COURT

7 ) SENTENCE
«” COUNTY OF DORCHESTER )

THE STATE CASE NO. 97—(’;5 /- X3S

VS. TICKET/WARRANT NO. DWW
‘ COURT REPORTER: th A e

PRESEN NT TO THE GRAND JURY AND PLEADS GUILTY AS CHARGED
A
Signature of Defendant
C ;5 ‘ : ,is con%@ﬁh; Suate DepL of

- Lo

Corrections/Dorchester County Detenuon Center for a term of . ,; days/months/years and/or to pay a finc of
) ; provided the sentence be suspended upon- the service of days/months/years
and/or payment of $ plﬁs pay/waive costs and assessment as applicable, the balance suspended with
probation for months/years.
Special conditions:
Restitution (YES/NO) Total §

A Weekly/Monthly $
10 Clerk for

Public Defender Fund $ E/{ /\W\
Date:

Presiding Judge, FxrstJ dicial Circuit

FINE .oocereeeceeirecraenreeriesemnssissessonnaens S s INFORMATION ON D ANT
CC and Hall of Fame.........ccocesueruees B i
CC Assm. Waiver........... eeresrrearneare SR Age ---FS-S- No Med ................. S ...... S

. o M s arried ...eeeeevviene ingle e,
i i e

F11T% 5. S, DTS, SO -
. ALOITICY: eoeeriereritrsaerecttiesase csrnareenssnessans s e nntesses s sbasssassasasacs
LDF 10% oK s D 2
DUI Test, if Applicable ....cccvevvenne § i R R EEE R R N N A I I S S B N A
RESUIULION .eeeevreieitcraenieteessencreenee S ALLPAYMENTS MUST BE MADE BY CASH, MONEY
Public DCfender ....coomeroveressrsersnrees S veroreserren. ORDER OR CASHIER’S CHECK. WE CANNOT
Extra Fee s ACCEPT PERSONAL CHECKS.
Total Fines and COSLS .v.vuvrvvenenrveenne S /OU(}O Mo .
= MA GEE ARN McKISSICK

Clerk of Court/Deputy Clerk DORCHESTER COUNTY CLERK OF COURT
WHRILE COPY .oovvvrrnrerrrenascrsscnnnirsesaseniesersecsmcnnensnsnennne 80 ClEZK PO. BOX 158
CANALY cooerreeercreraereerees Mt e 10 Detention Center ST. GEORGE, SC 29477

PINK oottt seesiesoss esrems oo meeeneens 1O PTODALIOR
Goldenrod .......ooceeivee et et enes to Defendant
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~ ORIGINAL

STATFE OF SOUTH CAROLINA _
COUNTY OF DORCHESTER _ : _ AFFIDAVIT

Personally appeared before me, a magistrate of this County, one
DET. T. M. MARSHALL who, being duly sworn,
deposes and says that (name of defendant)

'RODNEY ELLIQTT ¥

did within this County and State BETWEEN AUGUST 1995 THROUGH JUNE
1996 vioclate the criminal laws of the State of South Caroclina in
the following particulars::

DESCRIPTION OF OFFENSE

VIOLATION SECTION 16-3-655, CRIMINAL SEXUAL CONDUCT WITH A MINOR
2ND. DEGREE .

The Affiant states that there is probable cause to believe that
the defendant named above 4id commit the crime(s) set forth, and
that such probable cause is based on the following facts:

THAT BETWEEN AUGUST 1995 THROUGH JUNE 1996 AT 402 CAMPBELL
THICKET RD., RIDGEVILLE, IN THE COUNYY AND STATE AFORESAID, THE
DEFENDANT, ONT RODNEY ELLIOTT DID COMMIT THE OFFENSE OF VIOLATION
SECTION 16-3-655 OF THE CODE OF LAWS OF SOUTH CAROLINA OF 1976 AS
AMENDED, CRIMINAL SEXUAL CONDUCT WITH A MINOR, 2ND. DEGREE, IN
THAT HE:DID WILLFULLY, UNLAWFULLY, AND FELONIOQUSLY ENGAGE IN A
SEXUAL BATTERY WITH A FEMALE, 11 YEARS OF AGE, ON SEVERAL
DIFFERENT OCCASIONS DURING MARCH 1595 THROUGH DECEMBER 1595, BY
HAVING SEXUAL INTERCOURSE WITH HEER IN HIS BEDROOM AT THE
AFOREMENTIONED ADDRESS. THE VICTIM FURTHER STATED THE SUSPECT
HAD HER MASTURBATE HIM, AND HE SUBSEQUENTLY EJACULATED ON THE
BED. FACTS TO PROVE THE SAME, ARE A STATEMENT MADE BY VICTIM
WHILE BEING ASSESSED AT DUKE UNIVERSITY MEDICAL CENTER BY JEANNE
NIEMEYER ARNTS, CLINICAL SOCIAL WORKER OF THE CHILD PROTECTION
TEAM, IN WHICH SHE DETAILED TRE CIRCUMSTANCES SURROUNDING THE
AFOREMENTIONED SEXUAL BATTERIES. ALL OF WHICH IS AGAINST THE
LAW, PEACE AND DIGNITY OF THE STATE OF SOUTH CAROLINA. DET. T.
M. MARSHALL AND TEE 11 YEAR OLD FEMALE VICTIM ARE WITNESSES TO

PROVE THE SAME

AFFtANT

Sworn g,and Subscrib . before me  Address_212 DEMING WAY
this day 19596 :

IE SUMMERVILLE, SC
L (L.S.) Phone___832-0300 . v

-

Signatu2e of Judge
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1-7/» PI7 4
ORIGIN

COUNTY OF DORCHESTER = AFFIDAVIT

STATE OF SQUTH CAROLINA

Personally. appeared before mé, a magistrate of this County, one
DET. T. M. MARSHALL - who, being duly sworn,
deposes and says that (name of defendant)

'RODNEY ELLIOTT

did within this County and State BETWEEN MARCH 1995 THROUGH
AUGUST 1995 viclate the criminal laws of the State of South
Carolina in the following particulars:

 DESCRIPTION OF OFFENSE

VIOLATION SECTION 16-3-655 CRIMINAL SEXUAL CONDUCT WITH A MINOR
1ST. DEGREE

The Affiant states that there is probable cause to believe that
the defendant named above did commit the crime(s) set forth, and
that such probable cause is based on the following facts:

THAT BETWEEN MARCH 1995 THROUGH AUGUST 1995 AT 402 CAMPBELL -
THICKET RD., RIDGEVILLE, IN THE COUNTY AND STATE AFORESAID, THE
DEFENDANT, ONE RODNEY ELLIQOTT, DID COMMIT THE OFFENSE OF
VIOLATION SECTION 16-3-655 OF THE CODE OF LAWS OF SOUTH CAROLINA
QOF 1976 AS AMENDED CRIMINAL SEXUAL CONDUCT WITH X MINOR, 1ST.
DEGREE, IN THAT HE DID WILLFULLY, UNLAWFULLY, AND FELONIQUSLY
ENGAGE IN SEXUAL BATTERY A FEMALE, 10 YEARS OF AGE, ON SEVERAL
DIFFERENT OCCASIONS DURING MARCH 1995 THROUGH DECEMBER 1995, BY
HAVING SEXUAL INTERCOURSE WITH HER IN HIS BEDROOM AT THE - :
AFOREMENTIONED ADDRESS. THE VICTIM FURTHER STATED THE SUSPECT
HAD HER MASTURBATE HIM, AND HE SUBSEQUENTLY EJACULATED ON THE
BED. FACTS TO PROVE THE SAME, ARE A STATEMENT MADE BY VICTIM
WHILE BEING ASSESSED AT DUKE UNIVERSITY MEDICAL CENTER EY JEANNE
NIEMEYER ARNTS, CLINICAL SOCIAL WORKER OF THE CHILD PROTECTION
TEAM, IN WHICH SHE DETAILED THE CIRCUMSTANCES SURROUNDING THE
AFOREMENTIONED SEXUAL BATTERIES. ALL OF WHICH IS AGAINST THE
LAW, PEACE AND DIGNITY OF THE STATE OF SOUTH CAROLINA. DET. T.

' M. MARSHALL AND THE 10 YEAR OLD FEMALE VICTIM ARE WITNESS TO

PROVE THE SAME.

//f;j;zéé%?E;Zzz:ZEff?

2 O U et

ﬁuﬁﬁANT

Sworn to_and Sjiscribeé before me Address_212 DEMING WAY

this Zj day 9 i(fz

;ﬁ \(Z : SUMMERVILLE, SC
- A kf—*"’7§275.> Phone__832-0300
Signature of Judge -
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| T I“fL“IIS TRA'PES COUL
' Dorchesrer County ,A 7/(L 3)
' (803)832 0370

212 Deming Way, Box 10
Summerville, SC 29483 " . - Fa*c (803) 832-1370

DATE: J»r\k Q. 16&N

N .
=
¢

Mench 95— C‘w& ‘
{\‘\\m(\(\ D«.__lq*‘?x )

ol

- This is to inform you that a Preliminary Hearing will be held
on the date and time indicated below.  Failure to appear will

place you in contempt of court.

Teluosed % 160N b 90020

— @@“v@b\ﬁ
RE: ~Olade v 1«wcbﬁ.t ) L\Q

Thank you for yéur cooperation in this matter.

Sincerely, : ' ' » | _

(}Julix}\s;:éﬁ\lLu&Jﬂv V52. ClALCuM¢47l€:SC; pu,C%Lus- &)\Tzzjjifé//
arlene C. Snowde \ ) \Q 3 .

'ﬁggi;tratg sur%g °. 3. 3‘\-“&*« sonct Ok - Lot k&‘—cw
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State of South Carolina

COUNTY OF DORCHESTER
ORDER OF ,
RELEASE /so5py/ 7
TO Keeper of the jail of Dorchester County.

ORDER You arc commanded by this coust to imnediately reiease from custody th2
foliowing person, M M :

who is charged with the crime of, £SC N/f thﬂl’ - aQCOH/—VLS
__FAYRASY3 - Fam@f

Bondmg Co.

PROVIDED  Thai you may after notice (o this court continue custody of the named person if
' there are other criminal charges outsianding sgainst this persan that by law

D dniane 31997

BOND RW. J)/(_{M/I.(é:’b ar ﬂﬁeuautmo, Hepre?

JUDGE Judge ﬁ/‘ﬁf/fﬂe C SIWJ

Coo?é‘- Dorcherizr County
SEAL Signawre & _ﬁ/
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IN THB COURT OF GENERAL SESSIONS
THE FIRST JUDICIAL CIRCUIT

' NO.: F 242543 CSC w/minor
, (KOM F 242%44 CSC w/minor
\\Q

ORDER OF DIEMISSAL

STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

State of South Carolina

v.

RODNEY ELLIQTT

VS Ml el Nt Vo it Vg sl Ul st VP g® S

The above styled cases came before the Magistratc‘ for
Dorchester County on a Preliminary hearing. The Court having heard
testimony from the State’s witneas entertained motioné. Atcorney ’
for the Detendqﬁc moved to diimiaa'for lack ot‘probable cause. The
Court finds that the state has not presented probable cause for the
charges and the above cages. are hircby dismissed.

IT IS S0 ORDERED|

HORORAB + MAGISTRATE
FOR THE FIRST JUDICIAL CIRCUIT

%, south Carolina : . :
This 3r ay of February, 1997. _ -

TR N Lot Lo T e S R et i

20°d. TSI TR oA
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! DUKE UNIVE I’ MEDICAL CENTER
P ‘ . gamc. Mmor
orm _ i ' ke#; Y89424
v 03 CHILD PROTECTION TEAM DOD;

PRELIMINARY REPORT OF MEDICAL EXAMINATION Ref. Date: 972506
Visit Date: ' 1/1786 & 1022/

Street: 1465 Chamry Crest Drive

City: Dutham

State: NC ‘ : '

Zip: 27704 County: Durhani
Phone:r 919-479-7157 Gender: ~ [Female
Race: Afro- American

Mother: Vivian Morris B Cuccetaker: Maother
Father: Relationship:

R.c..'.c.l.:’::&u-i;:- g;;';in;;‘w“ tl'c:'v---tcn.-..—..-o.-o-_ ----- ; ;;;::uu(;;é.)c;a-s-;-ii ---------------------------------------
Address: Posi Office Box 810
Durham, NC 27702

Reason for Referral- )
Child has discloged that ahe has been molested byhcrfnxhu'[oru)cpa.styw l

aridsescanrse

Interviewer: Jeanne Nicmeycr Anits, CCSW : Examiner: Laura T, Guiman

History on 10/22/96:
Minor i3812 year old black gixl who conies to clinic with hes mother, Vivian Morris.

Minor  has been in very good goncral health, Since she came (o the care of her molber, in Sepilember, 1996, she has not
needed medical care, but is scheduled for a routine physical (o be done. She has no history of physical rauma.

Minor  readlly disclosed to Dr, Gutman that she had heen sexually injured by her {ather. She said he did it to ber usually
twice a wack.” He put his penis in lier privales and it was “hnd, hard, and aficrward there was yellow and white yucky stuff

came out.” He swarted doing this when she was age 10 or 11,

1
|
Minor  hus boen eware that there have boen bunips around her anus, and they started a few years ago. No one other than her |
father has messed with her. T

Her periods staried Lhis year, and the mos! recent completcd on 10/17/96.

She has acver had genital biceding exceqs ak periods and is not having symploms of anal or geniial pain or dmchargc Na
dysuria. No coastipatlon.

Physicnl Exam:

Minor  is an alent, very cooperative adolescent child. No trauma symptoms npparcm. Child elecled 10 be examined in the
prosence of her mother, who was calm and appropriatcly aupportive, _

HEENT - normal. No mucosal lesioss. Tecth normal.
- ; Chest - Heart, umgs pocmal. Bréasts Tanncy [I1.
Abdomen - Sof(, nontender, nomasm.noorgmmognly

Genital - Tenner [IL No discharge, erythema, odor. These are four arcas of discrete genital warts situated around the perianal
and along the labia. None arv seen in the hymen or vagina. The hymen shows estrogenic changes, with hyperrophy of the
hymenal margins. The marging are irregular and, in prescnce of the esgogen cffect, mare narrow Lan anticipated. Supine
geutle traction, Where is a deep noich of e hymen at 4:00 which comes to within 1 mm or less of the vaginal wall. The

. contralatesal hymendl edge ix not notched, The pasierior hymenal rim is narrowor (3mm) than the laicral murgins. On knee-
chcst.memhl:cbmymn.andmcmnwmvomnornymmmarginm

Anal - Rugac are fine. No crythema, no reflex difittion, The isolated genilal warts are as nowed.

Skin - No sign of seary suggestive of beatings or ather physcal maltreatment.
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Form
.03
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DUKE UN(VERSI‘“EDICAL' CENTER '
’ Name: Minor
C Duke#: Y39424
: CHILD PROTECTION TEAM . DOB: .
PRELIM]NARY REPORT OF MEDICAL EXAMINAT!ON : Ref. Date: 92596

Visit Date: V1796 & 10/22/56.

Impresaldn:

1. ltis the diagnosis of the CPT that it &8 coulimued thaMinor  has cxperienced penetrauve geaital wauma‘child sexuu
abuse. The named perpetrator isMinor ubnolopcnl father, Rodney Elliott - The elements of tha diagnosis are as follows:
a. The anqwomic findings of the genital exam are abonrmal and confirming of penctrative intuma. This is based
on the notch which is seen only ai 4:00 supine, and is not seen on the contralateral side. In
addition, the hymonal rim is very namrow far & child aof her Tanner stage. :
b. Tho child has & saxually transmitted discase: condyloma accumination (genital warts). In cbildren whoam
older than 1-2 years, the disease Is transmited through sexval contact. In a child ofMinor sag’e.!he '
development of genital warts is coafinming cvidence of inappropefute sexual contact. -
c. Minor  hag provided deisiled and coofirming disclosure of penstrative sexual abuse by her father, Thiy
history was provided to the diagnostic uumimonlomm and separately to her physician on 10/24/96.

These disclosures included multiple incidents of inal penetration at her fathee’s home in

Charleston, S,C., appercntly sud June l
2. Ié la;;c!mcaxs that Mrs. Morris acted promplly y 10 protect inor  (rom further exposure, and has sapported
her disclosure, :

3. Mrs. Marrls staiey thas she is awiling hey Medicaid card, Dr. Guiman recommendod thatMinor  should receive an
assessment to mental bealth needs, and Mrs, Mammscdthnnboundumoodandlnundswdoso She staicd that Ms.
Pinchback has spoken 1o her of this, and will assiat her in inaking the vonnection.
4, Mrs. Morris stated the police.in Charleston, S. C. (Delective Mnr:hnll 803-832-0319) were investigating the case and
awaiting the results of the cxamination, Oa 10/23/96 Dr. Guunan called Detective Marshall to provids yverbal o report
S. Dr. Gumman advised thatMinor *  ghould have the genilal wasts removed. Dr. Soper’s office was called and they agmcd w0
be in contact with Mra. Morris (0 schedule an appointment. It js tentatively scheduled for 10/29/96. _
6. Serologic nssays far HIV, syphills, and hepautis b were taken on 10/22/96. Results are pending.
7. Dr. Cutman requeawcd shsu genital and anal cultures for d'nlamydm and gonosrhea be obuined at the hmaMmor has her

enital warts remaved.

. A comprehensive final medical report detailing the family history andMinor  *s disclosures will be forwarded:

Our findings and photographa are muuncly reviewed by tho Team. ’ ‘
daw ~ "_/' é{ “\-——"/’

LAura T. Guunan, M.D.

| ¢ - o M
Distribution: crT Filc e nne N. Amts, CCSW .
' DUMC Medical Recond (Red F'k)
Pam Pinchback, Durham DSS
Detecuve Marshall, Charlesion, S.C.
212 Deming Way
_ _ Summerville, SC 29483
’ o Dr. Soper, Duko OB/GYN
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'DUKE UNIVERSITY MEDICAL CENTER

Minor
History Number: Y89424
CHILD PROTECTION TEAM . Date of Birth:
FINAL REPORT OF MEDICAL EVALUATION Mo: Vivian Morris
Drive
Durham, NC 27704

Phone:

Plan/Recommendations;

N

Pam Pinchback of the Durham County Department of Social Services is investigating the sexual abuse rcport and has
developed a protection plan forMinor . Detective Marshall in Summersville, SC, is investigating the criminal report

QMinor has been referred to the Trauma Treannesu Service ar the Community Guidance Clinic for evaluation for

therapy. Because of the severity of Minor 's behavioad symptoms, Ms. Morris has been informed that failure to folloy -

through with the referral to therapy will result in 8 report 10 the Department of Social Services for medical neglect. -
Without therapeutic intervention,Minor ~ will remain at great risk of experiencing the scquiae of sexual rauma,
including possible depressiun, sexual acting out, and anxiety disordérs which will impact upon her development and
social adjustment.

It is recommended thatMinor 1's siblings in Charlcstoa, SC, be evaluated for sexual abuse because of the risks of beins
exposed (0 & named sexual offender. The evatuauon 3hould mclude medical exams to rule out the presence of

condyloma.

Minor ha been referred to Dr. Soper, Duke OB/GYN, fur weamment of her condyloma. It is requested that genital'ahd
anal cultures be taken for chlamydia and gonorrhea be taken at the timeMinor  has her genital warts removed.

L ura T. Guunan. % c Ntemcyer Amts,

La
Director
Child Prutection Team

Social Worker
Protection Team

distribution: CPT file

DUMC Med Record (Seasitive file)

Pam Pinchback, Durham Co. DSS

Det. Marshall, 212 Deming Way, Summersville, SC 29483
Mary Sue Chemey, CGC

-
I 4
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South Carolina Department of Social Services
CENTRAL REGISTRY INFORMATION FOR UNFOUNDED INVESTIGATIONS.

Date: 11/30/98 ~

Address: Mr. Rodney Elliott
Kirkland Comrectional Institution
4434 Broad River Road
Columbia, South Carolina 29210

This is to inform you that the child protective services investigation. mvolvmg you or your children initiated on
8/3/98 was determined unfounded on 9/16/98 and classified as a:
X Category I Unfounded Report - Abuse and neglect was ruled out by the mvcst:gatlon
Category 11 Unfounded Report - The evidence produced by the investigation was
inconclusive as to whether abuse or neglect occurred.
.. Category T Unfounded Report - An investigation could not be completed because the
department was unable to locate the child or family or for some other compelling reason.

If classified as Category I or I, this means that the investigation has been concluded. Category I cases may be
reopened if additional information is received which allows the Department to complete the investigation. Also, as
provided by state law, identifying information regarding you and/or the children has been eliminated from the
Department’s Central Registry of Child Abuse and Neglect. The agency’s investigative file will be destroyed no
later than one year from the date of the case decision and information will be kept confidential pursuant to S.C.
Code Section 20-7-650(I). During one year, the report and related information found in a Category II or IT1
Unfounded Report may be used by the Department or law enforcement agencies in relation to child abuse and
neglect investigations or proceedings involving the subject or the same child.

If you have reason to believe that the report was made maliciously or in bad faith, pursuant to Section 20-7-695, you
have the right to request in writing that the record be retained by the department for up to two years from the date of
the case decision. This written request must be received by the department within thirty days of receipt of the case
decision. Should you choose to exercise this right, you have the right to request a copy of the record.

If you have any questions regarding this notice or the completed investigation, please contact the caseworker or
supervisor ilentified below at (843) 719-1087 during normal w ork.ng hours.

j,/,v LA Sfrr | %5—»\ >

/ Caseworker ‘ Supervxsor

Attachment - Clarification and/or other concerns that have been identified.

DSS Form 3065 : Page 1
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SOUTH CAROLINA

DEPARTMENT OF SOCIAL SERVICES
DETERMINATION FACT SHEET
CASE NAME: Mr. Rodney Elliott CASE NUMBER:
ADDRESS: Kirkland Correctional Institution- 13583 '

4434 Broad River Road

Columbia, South Carolina 29210

~ As 0f 9/16/98 it is the decision of the Department that the investigation initiated on 8/4/98 has

been unfounded for the following forms of maltreatment: Threat of harm of Sexual Abuse as -

supported by the facts and observations recorded below and in the county investigative file.

FACTS

SUPPORTING DOCUMENTATION OBSERVATIONS

1t was reported that Mr. Rodney Elliott had been convited of
CSC with a minor due to his Sexual Abuse of his 14 yr. old
biological daughter. Mr. Elliott was currenty serving a 20 yr.
sentence as a result of this conviction. The concern was that
Mr. Elliotts’ other two children by another woman had been
living with their mother and Mr. Elliott at the time of his
arrest and they had not been asessed for possible sexual
abuse by Mr. Elliott. Ms. Elliott was found to be protective
of her children and cooperated with Berkeley Co. D.S.S. The
children (Jessica Elliott: d.o.b. 8/7/92 and Jamal Elliott:
d.o.b. 1/30/98 ) were interviewed for CA/N by Lowcountry
Children Center on 9/10/98. No concemns for CA/N were
discovered as a result of these interviews. It was confirmed
that Mr. Elliott was admitted to SCDCon 7/24/98 and had no
access to the children.

-Statements made by Ms. Elliott
-Interviews of children by Lowcountry .
Children's Center

-Statements made by SCDC personnell
-Statements made by Referral Source
-Supervisory Staffings

For indicated investigations check one:

You have been identified as a person responsible for harm to a child.
A child with whom you are invelved has been identified ac being abuged and/or neglected hy State statute,
You have not been identified as being responsible for the maltreatment. This information is being provided
to you solely because of your legal relationship with the child.

A child for whom you are the caretaker has been determined to be abused and/or neglected.
Day Care Facility: the matter will be referred to your employer and the DSS Division of Child

Day Care and Regulatory Services for action.

Out of Home Abuse and Neglect: See attached letter for additional information regarding appeal

of this decision.

A child has been determined to have been harmed while at your child care facility. The DSS Division of
Child Day Care Licensing and Regulatory Services will contact you regarding a corrective action plan and/or

any other actions needed to insure the safety of children.

For unfounded investigations, see attached letter.

ey

'DSS Form 3070 (APR 98)

L L S YW=

Page 1
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SOUTH DIVISION ) |

'/g)(/i" L7/

ROBERT M. STEWART
Chief

JAMES H. HODGES
Governor

September 27, 1999

Mr. Rodney Elliott, /251337
Lieber Correctional Inst.

P. 0. Box 205

Ridgeville, SC 29472

Dear Mr. Elliott:

We have searched our database under the name Rodney Elliott wlth
negative results. If there are any other names you can provide, we will be
glad to search our database agalin. ’ ‘

if | can be of further assistance or If you have any questions, please
_ feel free to contact me at 803-896-7013. \ ﬂ, -
)
4

slncerehf’
INQ Buowr/ rmep
Michael J. Brown, Lieutenant

supervisory Speclal Agent
FQIA / subpoena Compliance Coardinator

MJB/mcp#99-1118

_ i An Accredited Law Enforcement Agency |
"P.O. Box 21398 / Columbia, South Carolina 29221.1398 / (803) 737-9000 / Fax (803) 896-7041
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DEFENSE OF INDIGENTS ACT

FORM NO. IV
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In the Court of General Sessions nXI P o
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' , SSr — =
STATE OF SOUTH CAROLINA =L - r?
>, o 0
-~

’Coumy of Dmm »
Docke No A0V CPIE~ 9903 ' ORDER OF APPOINTMENT OF LEGAI -
COUNSEL FOR INDIGENT DEFENDA}

STATE OF SOUTH CAROLINA

i ;D;/cndcrt

The defendant contends that he is indigent 2nd in need of services of an attorney as contemplated by law
» . .

, Attorney-at-Law, is appointed 2s cbunse

THEREFORE,
for the defendant. ,a |

O~

d
DC 290
Thns 1 L{ day of,au.q&:t,

ST. GEORGE, SOUTH CAROLINA

[‘Mﬁj’\aﬁm

CLERK OF COURTA DORCHESTER COUNTY
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STATE OF SOUTH CAROLINA FILED ~ BECORDED
| 201 28 pf THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER 2 '31 PH 3: 3RST JUDICIAL CIRCUIT

CHERYL)GRAH
- - CLERK OF COURT  2001-CP-18-903
Rodney Elliott, : DORCHESTgR COUNTY "
S.C.D.C. #251337, ) -
» ) 2 <
Applicant, ) o e e S
) DL Py B
v. )  RETURN AND MOTION TO v%&[ss o o
) Lo 3D
State of South Carolina, ) P R S
| ) To S
Respondent. ) 0
] »

The Respondent (the State), making its Return to the application for Post-Conviction

Relief (PCR) filed July 25, 2001, would respectfully show this Court:
L

’i‘he Applicant is presently confined in the South Carolina- Department of Corrections
pursuant to orders of commitment of the Dorchester County Cléf_k of Court. The Applicant was
indicted at the M;ay 1997 term of the Dorchéster County Grand Jury for criminal sexual conduct in
the ﬁrst degree and criminal sexual conduct in the second degree [1997-GS-18-239; 1997-GS-18-
23 9]. He was represented by Gene Dukés, Esquire. The Applicant proceeded to a jury trial on July
22-24,1998. He was found guilty of criminal sexual conduct in the second degree. The Honorable
Luke N. Browri sentenced the Applicant to imprisonment for twenty (20) years.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. An
Anders brief was submitted. The South Carolina Court of Appeals affirmed Applicant's convic_ﬁon

and sentence. State v. Elliott, Op. No. 2000-UP-684 (S.C. Ct. App. filed November 15, 2000).
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| | Attached herewith and incorporated herein by referencé are the records of the Dorchester
County Clerk of Court regarding the subject conviction, the Applicant's records from the South
Carolina Department of Corrections, and the Applicant’s appellate records which iﬁcludes the tﬁal
trahscript. A |
IL
In his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. “Lack of jurisdiction over the subject matter and

defendant™;
2. “Improper venue, insfficiency [sic] of process and service; and
3. “Failure to state facts sufficient to constitute [sic] a cause of action.
1.

The Application fnakes wide ranging allegations including unauthorized arrest, violated
termination, malicious prosecution, gross neglagence [sic], State laws, subjecf matter, affirmative
defense, and unconstitutional sentence. The State concedes that subject matter jurisdiction may
 be raised at any time. The State moves for summary dismissal pursuant to South Carolina Code
Ann. §17-27-70 on the basis that there is no genuine issue of material fact which would
necessitate an evidentiary hearing and that this allegation should be dismissed as a matter of law
on regarding the subject matter junisdiction claim. |

. The Applicant has failed to specify any grounds upon which he seeks relief other than

various statements regarding his éase. ~ The Uniform Post-Conviction Procedure Act (the Act)

requires that the Applicant must "... specifically set forth the grounds upon which the application

is based.” S.C. Code Ann. § 17-27-50 (1985). In an application for PCR, it is incumbent upon
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the Applicant to make at least a prima facie showing which would entitle him to relief before an

evidentiary hearing will be scheduled and held. Welch v. Me_lgDoﬁgall, 246 S.C. 258,143 S.E.2d

455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Since the Applicant has
failéd to make even a prima facie showing, the State would submit that this allegation should be

- dismissed for failing to meet the requirements of the Act. In any event, the State submits because

the éllégation is so vague that it is impossible for the State to more specifically respond.

Therefore, unless the Applicant makes a clear statement of what he intends to allege, the State

requests that this Application be dismissed.

Iv.
The Applicant must specify any claims he intends to raise at the PCR trial. Any claims

not specifically laid out in this PCR application or in amendments will be opposed by the State at

" an evidentiary hearing. S.C. Code §17-27-10 et seq; SCRCP 71.1. All claims should be made

well in advance of the PCR hearing. If Applicant has an attorney appointed, the attorney, and not

the inmate, is the only one authorized to file amendments. SCRCP Rule 11. F ilings by inmates

. will not be considered at the PCR hearing_.v Further, a claim of “ineffective assistance of counsel”

is insufficient to meet the requirements of the PCR statute. Applicaﬁt must have informed
Respondent of spgciﬁc claims well prior to the date of the PCR hearing or the State will move to
dismiss any vague or general claims.

Each and every allegation contained within the application not hereinbefore either

expressly admitted, qualified or explained is hereby denied.



V.
WHEREFORE, having made its Return and Motion to Dismiss, the Respondent requests

that the Application be summarily dismissed.

CHARLES M. CONDON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

B. ALLEN BULLARD, JR.
Assistant Deputy Attorney General

DONALD J. ZELENKA
Chief, Capital & Collateral Litigation

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
Telephone: (803) 734-3737

Columbia, South Carolina
April 24,2002
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'STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER
' 2001-CP-18-903

Rodney Elliott, )
S.C.D.C. #251337 )
: )
Applicant, )
) .
Vs ) AFFIDAVIT OF SERVICE BY MAIL
y
State of South Carolina, )
' )
Respondent. )
)
STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Personally appeared before me; Carolyn Murphy, who being first duly sworn, states:
1. That I am an employee of the Office of the Attomey General.

2. That regular communication by mail exists throughout the State of South Carolina,
and that this is a proper circumstance of service by mail.

3. ThatIhave this day served-a copy of the Order in the above-captioned matter on
the following persons by depositing same in the United States mail, postage prepaid:

Barry Wimberly, Esquire
121 Driftwood Drive
Eutawville, SC 29048-9446

WORN to before me this
25 " day of s

- (2:& [/ ‘(ZQ[Z (L.S)
Notary Public for Sou ﬁmlma

My Commission Expi



59

: The State of South Caroﬁha
OFFICE OF THE ATTORNEY GENERAL

CHARLES M. CONDON
. ATTORNEY GENERAL

April 25, 2002

Honorable Cheryl Graham
Clerk of Court

Dorchester County

101 Ridge Street

St. George, SC 29477

RE: Rodney Elliott, 251337 vs. State of South Carolina
2001-CP-18-903

Dear Ms. Graham:

Enclosed please find the State’s Return in the above-referenced matter for filing in your Office.

/cam
enclosures

cc: Barry Wimberly, Esquire

REMBERT C. DENNIS BunoING * Post OFFIcE Box 11549 » CoLuMBIA, S.C. 29211-1549 + TELEPHONE: 803-734-3970 « FacsovaLe: 803-253-6283
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STATE OF SOUTH CAROLINA ) | | ._
| ) IN THE COURT OF COMMON PLEAS Y
COUNTY OF DORCHESTER ) FIRST JUDICIAL CIRCUIT o
.S
. Rodney Elliott, ) 2001-CP-18-903 ”ﬁ ‘é//" (Q) i N
S.C.D.C. #251337, ) | ' LS N T
Applicant, ) %’P ‘?;%‘,‘& 'P‘\%\ Q,‘qp E
o ) . 3. 2% - P )
v. ) ORDER OF DISMISSAL ﬁ‘r’fo;@ % %
AT S
.. (" ) - fest
) %
State of South Carolina, ) - R
. | 4
Respondent. )
- )

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed on July 25, 2001‘. The Respondent made itszetum and Motion to Dismiss on April 25,
2002, requesting the Application be summarily dismissed. A hearing was convened at the
Dorchester County Courthouse on Monday, October 14, 2002, at which time”thg: Applicant was
present in court and represented by Vernida Hill, Esquire. The Respondent was represented by
Elizabeth R. McMahon of the South Carolina Attorney General's Oﬁice. o

I  PROCEDURAL HISTORY

The records before this Court indicate that the Applicant is presently confined in the
South Carolina Department of Corrections pursuant to orders of commitment of the Clerk of
Céurt_ for Dorchester County. Tﬁe Applicant was indicted at the May 1997 term of the
Dorchester County Grand Jury for criminal sexual conduct in : the first degree and criminal
sexual conduct in the second degree [1997-GS-18-239; 1997-GS-18-239]. He was represented
by Gene Dukes, Esquire. The Applicant proceeded to a jury trial on July 22-24, 1998. He was

found guilty of criminal sexual conduct in the second degree. The Honorable Luke N. Brown

Page 1 of 6



61

sentenced the Applicant to twenty (20) years imprisonment.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected.
An Anders brief was submittcd. The South Carolina Court of Appeals affirmed Applicant's
conviction and sentence. State v. Elliott, Op. No. 2000-UP-684 (S.C. Ct. App. filed November
15, 2000).

I ALLEGATIONS

The Applicant alleged in his PCR Application that he was being held in custody

unlawfully for the following reasons:

L “Lack of jurisdiction over the subject matter and defendant™
2. “Improper venue, insfficiency [sic] of process and service; and
3. “Failure to state facts sufficient to constitute [sic] a cause of action.

Rodney Elliott, the Applicant, Geraldine Elliott, the Appli_cant’é- wife, and Hazel Newell,
the Applicant’s mother, testified at the PCR hearing. Gene Dukes, Esquire, the Applicant’s trial
counsel also testified at the PCR hearing. A

III  APPLICABLE LAW

In a post-conviction relief action, the Applicant has the burden of proving the allegations

in the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985); Rule 71.1(e), SCRCP.

In PCR cases, an applicant asserting a constitutional violation must frame the issue as one

of ine_ﬁ'ective assistance of counsel. Al-ShaBaz'z v, State, 338 S.C. 354, 527 S.E.2d 742 (1999).
For an applicant to be granted PCR because of ineffective assistance of counsel, he must show
both: (1) that his counsel failed to render reasonably effective assistance under prevailing
professidnal norms, and (2) that his counsel’s ineffective performance prejudiced him.

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984); Judge v. State, 321 S.C. 554,

Page 2 of 6



471 S.E.2d 146 (1996). In order to prove prejudice, an applicant must show that but for

counsel’s errors, there is a reasonable probability the result at trial would have been different.

Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). A reasonable probability is a probability
sufficient to undermine confidence in the outcome of the trial. Id. Where trial counsel

articulates a valid reason for employing certain trial strategy, such conduct should not be deemed

ineffective assistance of counsel. Roseboro v. State, 317 S.C. 292, 454 S.E.2d 312 (1995);
Stokcs v. State, 308 S.C. 546,419 S.E.2d 778 (1§92). | |

“Failure to conduct an independent investigation does not constitute ineffective assistance
of counsel when the a.llegation.is supported only by mere speculation as to the result.” Moorehead

v. State, 329 §.C. 329, 496 S.E.2d 415 (1998).

The "brevity of time spent in consultation, without more, does not establish that counsel was

ineffective." Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1980). When claims of ineffective

assistance of counsel are based on lack of preparation time, an Applicant challenging his conviction
must show specific prejudice resulting from counsel's alleged lack of time to prepare. United States

v. Cronic, 466 U.S. 648 (1984); U. S. v. LaRouche, 896 F.2d 815 (4th Cir. 1990).

Iv SUMMARY OF TESTIMONY AND EVIDENCE PRESENTED
AT THE PCR EVIDENTIARY HEARING

At the PCR hearing, the Applicant only presented a claim of ineffective assistance of -
counsel. The Applicant stated he asked about taking a lie detector test. The Applicant testified that
his trial counsel was ineffective for failing to fully investigate his case. The Applicént stated that
trial coﬁnsel failed to introduce evidence that he was free of sexually transmitted disease, failed to

subpoena, Mack Magwood, a male boarder from the Applicant’s residence to testify, and failed to

Page3 of 6



retain experts to examine the victim. The Applicant claimed he never talked to an investigator. The

Applicant claimed that trial counsel! should have obtained his medical records. The Applicant stated

trial counsel should have subpoenaed Betsy Baker and Pam Pinchback to testify at his trial. The
Applicant claimed that trial counsel should have met with him more often rega;(iing his defense, trial
coﬁnsel’s trial strategy, and to discuss the medical evidence and witnesses in his case.

Trial counsel rtestiﬁed he was retained to represent the Applicant. Trial counsel presented
a defense that the Applicant was not guilty of the charges. Trial counsel did not recall any reason
to pursue the Applicant’s medical records or have an independent evaluation conducted on the
victim, Trial counsel stated he went over the discovery in the Applicant’s case with the Applicant.

\/ FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the testimony presented at the evidentiary hearing, observed the

witnesses presented at the hearing, passed upon their credibility, and weighed the testimony

accordingly. Further, this Court ;eviewed the Dorchester County Clerk of Court records regarding
the subject convictions, the Applicant’s records from the South Carolina Department of Corrections,
the Application for Post-Conviction relief, the State’s Return, the appellate court records, including
" the trial transcript, and the legal arguments of counsel. Pursuant to S.C. Code Ann. §V 17-27-86
_(1 985), this Court makes the following findings of fact based upon all of the evidence pre;ented:
The Court finds the Applicant’s allegation that he received ineffective assistance of ﬁd
counsel without merit. The Applicant failed to submit any probative evidence that trial counsel
rendgred ineffective assistance of counsel in any regard. The Applicant's étto'mey -demonstrated
the normal degree of skill, knowledge, professional judgment, and representation that is exp_ected

of an attorney who practices criminal law in South Carolina. State v. Pendergrass, 270 S.C. 1,239

Page 4 of 6
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S.E.2d 750 (1977); Strickland, 466 U.S. 668; Butler v. State, supra.. The Court further finds the
Applicant’s testimony to the contrary is not credible. |

The Applicaﬁt did not present any evidence that trial counsel failed to discover that was
critical to hi.s case. The Applicant did not present any of the witnesses to this Court that he claimed

trial counsel failed to present at his trial. This court finds, further, that the Applicant's allegation that

trial counsel did not conduct an adequate pre-trial investigation is without merit. See Moorehead

supra. Additionally, the Applicant failed to show this Court how additional meetings would have

resulted in a different outcome at trial. See Johnson, supra.

Upon review of the record, this Court finds that the Applicant failed .to_ show ineffective
assistance of counsel and failed to present any evidence of prejudice therefrom. The Post-
Conviction Relief Application is denied because »the Applicant failed to show any errors or
prejudice from the lack of meetings, witnesses or documents: SCDC, medical, or otherwise.

HOLDING |

Based on the specific findings above, this Court finds that the Applicant failed to carry his
burden of proof to the PCR Court showing ineffective assistance of trial counsel.

As to any and all allegations that were or could have been raised in the application or at the
hearing in this mattér, but were not specifically addressed in this Order, this Court finds that the
Applicant failed to present any evidence regarding such allegations. Accordingly, this Court finds
that the Applicant waived sqch allegations and failed to meet his burden of proof regarding them.
Thetéfdre, they are hereby denied and dismissed with prejudice. The Court advises the Applicant

and his attorney of record that any Notice of Appeal must be filed within thirty (30) days of service

- of the signed copy. The Applicant’s attention is directed to South Carolina Appellate Court Rule

Page 5 of 6



227 for appropriate procedures on appeal.
IT IS THEREFORE ORDERED THAT:

1. The Post-Conviction relief Application is
DENIED AND DISMISSED WITH PREJUDICE and

2. The Applicant is remanded to the custody of the Respondent
for the completion of his sentence.

AND IT IS SO ORDERED this & day of %LVQ. , 2003.

Diane S. Goodstein
Presiding Judge
First Judicial Circuit

, South Carolina.
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'Name and Iocauon of Court which nnposed semtence
Gcﬁétar”smzansr 201 Ridge. su:eet _St._ Georye, Se. C. 29477 )

Name(s) ofco—defendm(s) fxfany)- - NA -_:_:_':»;,':.,: =

O B

senlence was Jmposed
(2) 97-GS~16~0238

The indiciment number:or.numbers Gf known) mpom wh:ch and the oﬂ'enses fm- wlnch ’
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Thie date upor-which sentence-was imposed and the terms of the sentence: -

(a) . _July 24, 1998 - Twenty (20) Years) :

® NA

- apleaof : N/A
() afirep 1**‘;:@39‘% ‘

® aﬁespluofn&sm"lty _Yes

‘d' SxgE s.--:‘-e-v,\‘_._ ,ol

N/A
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Rt

b -
FEE e e

, Dxd you appeal from the judgment 'ofconvicﬁox? or the imposition of senterice?”
. Ygﬁ '|‘ ) - ) .

ifybti zmswaed Ayes@ 1o (7), list:
(a)  thenameof mh:Gmn; 395?1;;‘3, Yo, M‘d'

‘4-»»..4..::.‘ ,.;',x;

4114 smm ,_,n

ihe result in each such Court 1o wlnéi; youappqaled

[

’l Ajritr;_r.

S T

,ﬂmcmm, cnauons of any written opmon or orders entered pmsnantto sm:h

i .2001-GS-16-503

Ifyou answcredAno@ 16'(7), state yout redsons fornot so appealing:. .. .. -

TRV I

(a) N/A , ' e
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" ADDENDUM 1~
T,he Appl:.cant, in cases unrelated to the convxct:.on attacked in che piesent

AP 1} '.f.:'

applicatmn, was sentenced to concxirrent terms of :.mbr:.sonmedt for ninety (90) days '
based on his plea of gulltv to Dr1ving Under Snsnension afd’nirety.. LQO) dajs based

to.the South Carolina Department of Ge;_:tectzons (JS@C):&1 l}‘riog to his releése,

r.he Apphcant was served warranl:s charpn; bim with Criminal ‘Sexual Con&uct With

AL A « H, 1e e ;.
A Minor on, December 31, 1996 Diring a FEBFUEYY 3 Y3, 1907 S &8minary héfiting,
e Va!‘kkriq‘r‘l)" 258 b e ~~~mr»,t
Jmﬂ treits’ Chatping the Appliethe §

these charges were dismlssed. however,
CSC With A Minor were prepared around May 1997. indictment 97-GS-18-023% aﬁleged

that the Applicant-committed. CSC: [ ™ _H‘xnor 15¥ B‘e&%’w’ betﬁv‘een the dages f ;
March.1995.and August 17, 1995, Indicement 97—@&18—0%&1,@»:4 that the policant

committed CSC With A Minor an, Degtee _betwee%_ the dates of August 17, 1995 d
June 1996, The allegea v;ctil_n :.n these eesee 'ﬁ;s\'fh‘e fpi;licaﬁi’:'% daughtér.~

The Anpl:u:ant, tepressel;ted bv Gene:iDukes (couasel) was trisd dar it thé March
1998 term of T)orchester County General “SEagtons” dolie,  Ehé-Hlisratie Luke N{ Brown

presiding. - On March '8, 1998} Eiith "eria¥ehlfd h a* g’ juty-and-a miserial was .
the

ordered -~n'11he Ayplmant was-re~tried _during the July 1998 temm” o,ﬁ Court and
§ uryEc rei‘&’mé& aiyerdict of iyuilty for. CSC With A M,Lnor:,an Degree and a not jguilty
verdict for CSC With A Hinor 1st I}egree. Judge Brown sem:em:ed the Apphcant to

PR
- T {

twenty, (20) vears.incarceration, - MRS e e g s .
= ,@ norice o£ _appesl v&’s f:LIed “&nd ' Jui'y i3’ M RéBert Pachak of
/ FLFA

”""5;'7 AR P jhsEs s
fen:{:ecl‘t o “notmeti e BRisd inif‘s‘i?zmt 't6’Anders v.

e D:.v:.smn of Appellate Defense per
Ealeognie. The Apphcant submitted a pro-se ‘brief and the Court.- uf;Appeal
(A

i smissed the’ appeal on Novesber 15, 2000 in Opinton; Numbgr.. 2 UP—684
Petition. For Rehearing vés:défied iom: ;Jantany.: 35 ZOOJ«f s g 1:,; 3

_ The Apnlicant £1led for Post—Connct:ion Rel,iei on -Iulx 25,; 2001 and the:
Las assigned number 2001-CP—18-Q9&3, Ihe State made :u:s_ Eeturn oit" April 24,12002.
[he Apelicant. represented by Verniila G. H:.lI ﬁled an Amended Apphcation For
ost-Conuctlon R&lief on September 45 2002, -A-heen.ng was held in the DorcHester
unty Courthouse, the Hohotab¥e Diine S. Goodstein -presidings: :On. April- 25, 12003,
Apb:lzcanb' filed: A. mle 59 (e), SCRCP motion which
P.

e e

case

fudge Goodstein denied relzei

as den:.ed. A t.unely notice gf aypea,l was filed a;ng on Angust 25 2005, Ail
g RN STRERE

laire of t:he Divis:.on of Anpellace Defense filed a Pet:.uon For Wiit of Cer orari.
e State made 1ts Return to the. petition onéj'anﬁa‘i'v’ 9, 2006, , and- the South '_ rolina

9

preme Court den:Led certiorari on July 11, 2006.
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SR In this application, the Applicant al_leges that he is bemg held in custcdy

mﬂawfullybasedonthefollmng._
-'(a) 'meAppllcantauegesthathewasdemedmssnthMaﬂmt
~r:.ghttotheetfect:.veass1stanoeofcqnmselwherecounselfa:.led .
;touzvestm&eaﬂmamdenceﬂatﬂae@lmantdﬂmthaw
a:ysamauytransn;tteddlseasammvmldhmestmnthathewas:'

not thépé:petratorofthese:malofféxées camuitted
| ' that he shcmldﬂ be

lI
ﬂ[,—,_‘(,l,i"f(f WoF B :-‘1

(b) The Appucant_”f
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SR (C’ i The" Applicant ‘alieges that. ﬁe is- enta.tled ‘to-raise" th:,s allegatwn
amzitT4C dn thenprSent-applicationibased.dn.an intervening-decision by . the Hmited
o - states Wmmmmﬁmammtﬁﬂw

.1 doe procels where foréisic revidéncd & .
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ADDBNDUM?Z

The Applxcant alleges that he was den:Led his S1xth Amendment right tc
effectlve asswtance “of counsel vhere counsel failed to 1nvest1gate and prbcure
ev1dence that the Apphcant d1d not have any sexually transmitted d:.seases vhich
would have shown that he was not the perpetrator of the sexual offenses committed.

q the

Dunng trlal, it was reyealed that the xq.ctm, Mmor . the3

Applicant s daughter, made a complalnt that she was sexually assaulted by éer

5.+ Minor rin ¢
father numerous t}-unez tgon two occassiona he pene"trated her. * The idence
at. tnal showed that _ 7S Bother aﬁ’a the Applieant shar*éd Jo1n¥ cusidy
wher'eb; “Minor Stayeu wiin tﬁe 'Appﬁ”"’t ﬁis “te and‘ their two“Young ldren

in South' Carolina for periods of time and wzth hés mother m various States! at
othep timed:” Tﬁésé :séxusl: dssaults ailégEdly:roeéurred;. betweén-March: :1995 ahd June
1996 “WHile shéiae stayingsvith the Appliceant-ir:Dorchester-Counts: -The allegations
weré-iiadé Scmetifie” after Minor ‘returded to.tive with her mdbther:in No

Carvlind. {i" Jne- 1996~ Dorchester Courtty lawsenforcement. -officials-receiv

of the allegaﬁohs' around: September 19, 1996: = ..
Minor was -examined by Dr. Gutman in North Carollna on October 22, ﬂ996.

Dr. Gutman uoted that the victim showed signs of sexual activity and had genital
warts caused from a sexually transmtted disease. According to Dr. Gutman, ithe

report

A

only possible source of these warts would have been through sexual contact with an
infected person:- Although the State did not produce any evidence that the ital -
had

warts were caused by the Applicant, its theory of the case was that Minor
no sexual actlvity with any other person which vould ‘have caused the genital warts.

The Applicant demied any sexual abuse of his ddugliter and testified thdt if
vas staying with her

's mother lij ed

sexual abuse occurred, .it'w'ould have been done while Minor
ther in another state.- The Applicant indicated that Minor
ith various different people and with a boyfriend for some time while Minor

as staying with her. Counsel did not attempt to present any evidence that

pplicant was not infected with any sexually transmitted disease (STD) despite

aving Dr. Gutman's report indicating that Minor could only have contrac iéd
he genital warts through sexual contact. The Applicant did testify that he idid

ot have any STD.
A petitioner alleging he rece1ved ineffective ass:.stance of counsel mu

at counsel's performance vag deficient and that as a result of this deficieht
Stnck_l,and V. .W,_as,hmg on,. 4

show

u.S.

erformance;. the petitioner suffered. prejudice.



' counsei."s ifailureto. present: evidence; that thg Applicant was pot: lnfecteﬁ Wi

. found. cotmsel: rendered. profesgionally: reasonable - rgptesegtﬁbwn based; on- t

3z fa:.]sure‘ o 1me.saent~ zEavﬁmble evndence must: pnoduces thia fazora,ble endence '

i fwitliin one=year: .of the date of - -sentencing. 6% sv:.thm -one-year .of J:hejug nhex :

J576-Se.2d s 182y (2003).

‘Page __‘__ of 18 . Payes

- ADDENDUM 3

The Appllcant alleges that he should be petmitted to raise this claim
if
y .

in the preseac appllcatlon where the evidence 1s afcer-dxscovered and
-

Rre,sented dunng trJ.al would have 11kely resulted m a verd:.ct of n

b3

- guilty

Folloxhﬁg his convmtion 4a July 1998 and’ di siiissal-of his appeal’ in y Sédnuary

2001 ‘the Kpphcant subséquent.ly filéd a Pﬁﬁi Setion th ‘Juty 200i. Zmong the issues
raised- in this: action: Wag: anrme.ﬁf\ectns assistance::of counsel c]g;;lm based

sexually: transmitted disease. - The PCR Gaurr,, - foldawing .an:: e%deatiary‘ heating,

Appiivant?s:failure- to produce:the evidence at the PCR- hearing—. Althoygh

.Applicant submitied that-his uﬁcantroverted testimbuy« alone: was sufficieut the

PCR-Céurt ’found that to. be ‘tob speculative. to ‘wmant releS«. : The AppellatL Court

S N A AT e e

PGR hwmt). N T il N
+ phie- Applicant’ concedes that:the. px:esem; anplioat:kon and ;Lndeed the &llegation

. d- be

3

he‘how mkes: :.s.,éuccassiwe aﬂn untimely,.: However, he eontends that he shou,

enfd tled: toras hearahg:rm bhis acuonvmr&bs;has receﬁ““aftérdm;oﬁ:ﬂ ev,i"dénce-
-+ luhdeh could - hor: have been: dlseﬁwred through reaébnaﬂe diligence, a.nd_; this gyvidence

creites. a:reasonable- :14Kk1ihood:: thaert\he ‘Tesultse: ef{ h:.s &tn,al wou&d haye bee -

3; PRI ..g_ . ... L4,
o RO 14

different had the: b\%idom:e ‘been: pEesenteds < . SRR
. Under: 8.€; Code-Anm, 517*27—45651, 62003}, e amrlica:ti;ou £ar RCR musr. be f:Lled

remitittur-1s: 1ssued fmm dennal of a direct appe,aL G;m,__&_a_gg, 353 S.C.. 29,
Successxve avphcat:.ons -are senera]rlx disfavored a:ﬁ the

pplicant: bears the burden to: show- he:could not, have: presented the claim in. bn

riier P.CR.act:mn..- Aice v..:State, :305:5.C. 448, ~409 Se.2d. 392, (1991);-
Code A.mu $17-27-90,- {2003). The: t:oilzng praovision -in 317‘27—45((3), allows 'or

iling' of ac ‘PCR: actmn within cne:vear. follmung dxscoven of evidence; wh:u:h, -had it

-Ppeen- presem—:ed, vould. likely have .chaugeﬁ the Tesult of the case, provided. tixat due

:.hgence in discovering the evidence was- exerczsed Coats v.. State, 352 §.¢. 500,
75 Se 2d. 557, (2003).




- récordss
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668, 104 S.Ct. 2054, (1984). The réasonableness of counsel's tactical decisions
on what: ev1dence to mvest:.gate and present m defense is governed by the facts
~ and cucmnstances surrounding the case, and 1nformation éuppixed by the defendant.

Strlgkland 466 U.S. at 690—691, 104 s. Ct._at 2066, , 7331 s.C.
606, 503 Se.2d. 468, (1998) Préjudice is démonstidded b¥ showing that but for the

unreasonable acts or cmissions -of counsel, there is a reasonable prob‘abllu:y that

- the result of the procedding would have- been different. . :Str_icklan : 466 U.S. at ,
694-695,..104 S. Gt. gg:,,ZGﬁB,‘r,.. St te, 3615, C 1, 602 Se 2d. 768 (2004)

Roberts v.
+ Fhef mkcaﬁcmtends e counsel's performance: was: defzcient sthere: documen=
-tary and”forensit ‘evidence vroduced av | approximstely the: same: tile as the:sexual
abuse: ﬂiegaﬁdnﬁ*'shb%mg’\theﬁ)pucant Was . f.‘ree ofany STI}'S~ was-readily- available,
Counsel had’ Pr. -Gutian's- report! dated: ectobu 22,1996 which.indicated. Rot: only that
Minor “hbll genitalowa¥Es bt that:-she received-medical: treatment~ Edrthéms -
~ounstl- repiesented: thes Applicant during- his~1996 charges: of+DBS.4nd Failure-To -
Swp which *resulr.eduaﬂh:.s :im:arcera:ien -in -the South Carol.ina Dapai‘tment. oﬁ'-

showiiig-the szﬁhcént ~did J:fo:} hamf “dity: ‘SID. could have ‘beéen. ;Obtﬁihed through SQDC

. Therefére; —feésm‘abl:e Erial- seracegxe Would ‘have : -beenagiresentation: of any

' eudence.showmg the Apvhcam: did not have an STD only. several months after-le-

- ‘atldyedly* assaulted Minor .. The’ reasonablenéss: of-ithis defenssi dg. obvioys in

] fiht- -of t%efstase:’*ss theorsy’ of t:he CASEy” bhe'awl%b:.hn of-the evidence;sand; the

T proxEity’ i ‘eims betveen- she aﬂew aséaulrrand the test-imguaf ‘ehevApplicatt:

i Doge *Sté‘te, 2367 SLCh eesmrsasesﬂ.z&. 145952€1999) {counsel! s+ perfomaaea-deﬁcieac
. where he+failbdito obtains aﬂdxoresént -evidende:: deéuaceelcnowledge of 3its readym

ava:.lab:.hty and the evidence Sunporteﬂ" thevﬁefeﬂse iprésdfited) sy siTon o LE

Tlie Epplwa‘.ntf*tdmmds th'at héfwas pregamed By counsel's failure:to present
endénce thathe dittmor “hgve -ang - STD at: “the- xdme of -his prevzzous’Meracjzon in

The: Apphcaat\.«s first trial-ended ‘in ‘a hurg Jury iand: he aes.kf_oumd ot
'Flié .Case Was -essentially

- the'-SCDE;
guilty ‘of ‘0S¢ With A Plinor: Firse Degtee im: the pe-trial. .
a ‘sweBTing- Contest: betveen' thewApplicafit:and' #ine? . ..the only -other: evidence
presented during. trial was that. of:Dr. Gutian. who:indicated unequvocally that. the

- only possible way Minor couldrhave contracted genitald: varts was through saxual

‘gontaet’ w1th can zﬁfect:ed~ person. - ﬂlzeazly, »evidenoe that ‘the: Appl:v.cént d:.d net, have
T any mfectxon with:a STB in¢ November 1996- wauld have - teasonablv created doubt: ‘chat
- ‘the’ App].mant: ‘was _the -pe;pgtrgtnn of: the. sexua.1_~ assault on his daughter, - ..

T vt



74,

'diseases (S‘I’D ) e had ‘been tested for.
wrecords 1n,Columbia (Heaith Information Resources, HER).”

'and-Failure To Stop For A Blue Light.

.was ‘tested hy. laboratory Corporation of . America through the SCDC for gor

Page ___ of _18  Pages |

Law

Followxng hlS conviction, the Applicant caritdcted the ‘South Carolina

Enfercement D1v131on (SLED) on Septem%er 7 1999 redﬁesting any ‘DNA evadenfe'er

forensics testing done in his case. 'SLED responded that ‘o records existeg.  On

December 12 2002, the Applicant requested from the' SEDC iiedical records’
until 2002 Wthh would show reports of‘any resuits of testS'fbr sbxﬁ%lly

7 The' Nppii calits '-étéfHIR

TRy s

on. Na;ch S, 2003 requesting DNA data and afiy chedk for veneral diseases done by the

- FETOANL W
SCDC The March 21 2003 re;ponse ‘was’ tﬁat ﬁﬁﬂ“testing Vo ve 1n~the‘=y» 2ssion

of SLED but'a copy of his Hifdresulte was sént wiéﬁ the reSponsé .

.'_ On Februaryfiz,hidagz %g;u"piicant again‘vrete thé'iﬁ%tithtiénal*ﬁe-}eai

Having'not recéived: whit: he ‘réqiiesdéd} ‘the

Applicqnt wrote several letters and reqdests‘in June and July 2006 to cl;ﬂA

relative to any-testiﬁg for STD's. The Applicant reéceived a copy of his dedical

record for his current commitment.

results. He filed a Petition For Writ of Mandamus to the South Carolina upreme

. Court requesting copies of any M-71 Forms from the SCDE pertaining Yo his'friéf .

commitment to the SCDC. Specifically, the Applicarnt asked the Court to order the
SCDC to supply him dény Form M-71 which would show results of sexually tradsmitted
disease testing done during his 1996 commitment. On November 6, 2006, the Court
requested a response from the SCDC General Counsel and on November 16, 2006, the
General.Counsel David Tatar?ﬁ?r;FeSP°“ded with a copy of a November'ls. 6 lab

result. See Eshibits A-E. T ﬁ\\‘
’ t

The form recieved (Exhlbit B) shows that on November 18, 1996, the A t

DNA probe and that the results were negative. The Applicant contends
temporal proximity between his November 18, 1996 test results and
alleged she was sexually abused by.the'Applicant create a subst

-



~-}this evidence.in the present PCR act:.qn.

Page 10 of. 18  Ppages
could have been the perpetrator. The ev1dence uresented at tr1a1 was that
\contracted the genital warts through sexual contact with an:nfected person;
negative test. results would have been orobatlve eVldence to support ‘thé dés
that any sexual abuse snffered bv Minor was committed by someone else.

The: Applicant has diligently pursued fo_rens:.c eudence that he dod ot

'thwarted in hxs efforts.

‘exercised. due d:.llgence in d;lscovennn the ev:Ldence and should be_ nermtted

BRI B S I 4 l\"-‘
.

- n:ﬂ “‘

sée Wi
Se.2d. 52, §2QO3)_4 (defeadant s f11mz of four prioi: PCR ections, oue of whi

-;7~Hsuecessful,-wa8 pot. repetitive nor’ fn.volous so as to subject him to restrié
- .8
o _futufe PCR fj';‘mg,s).. P R .. s ; L. - o . . R
, . < ’3‘ . R . ' . ' . ’ '
] By
rd J‘ : 3 o
L P Rt & .
~ - P v )

Indeed. throughout r_he time his previaus PCR was

} he. saugm; the eymenge._ult was. ,pot until he fz.led a Petit:.on F&r Wr:.t of !
Cleatly, the Apph" i1}

75

Minor

The

ense

have any

SID smce at least September 1999. Hls numerous ietters to SLED adn SCDC qff"icials

ending y

to present

30, 583
.b:'.'was. -
‘tions on




" ‘nor hdve -ever: hadeny STD and thaMmor
“warts: from another person.. - -The Applicant 1ndicated that he.raised the 1ssue of

" the gemital-warts. coming: . from esliverin boyfriend.that

“timegMinor
“alone¢ without: any dbcumentary support wag iysufficient to, support a grant of relief

.-{UGSC). decision. 1n olmes ¥, S
Under S. C Code. Ann.\§l7-27'45(3), (2003). an sppficant msy'raise & claim for relief

Page *% of 18 'Pages

ADDENDUM 4
The Applicant alleges that he should be permitted to raise this claim
in the present application based on an 1nterven1ng decision by the United
States Supreme Court which held thet a cr1m1na1 defendant is denied due
process where ev1dence discovered after trial would show that he is -

.-actuslly innocent of the crime which he 1s conv1cted. .
i+ During hisg previous applicant for PGR,. the Ayplicant raised a claim of ineffect

asgistance of counsel claim based on counsells failure to investigate and procure .
-evidence that -he ‘was -not 1nﬁeotedxwith -a, ST and therefore, could not have passed

. any.STD to Minor . The~Applicant testified at thp hearing that he did not have

would have had to contracted the genits

Minor s mother had during
lived: swith her mother.. The PCR Courc found the Apglicant s testimon

-A¢ the Applicant. has stated, the. present; applicetion~is both successive ard out
of time per the statute of limitations contained in S.C. Code Ann. §17—27-45(A),
(2003) Hawever , the Applicant contends he should be permitted to raise the claim
in,this applicant based on. retroactive application of the' Uhited States Supreme Cour
&uh&mhm,M7US3N.H68&.UN,@wQ

BF O I%es

based. on. an intervenin§ dec181on of the USSC whicﬁ i3"to be apﬁIied retrodceively to

., Gases on. cgllaterally review prov;ded the action is fiIed withid‘one (I) year- of the

ley Y. Stateh Op No. 26256 s*é:. filed Jenuary zz. 2007

decision._.

‘ of a procedural rule which disallowed hls ev1dence of third party guiit. The State ¢
" evidence included ‘some DNA evidence linking him t6 the scene of themmurder and his

palm print on the inside of the v1ct1m‘s front door. The petitioner was prévented

. by the trial court from presenting evidence consisting ‘of witness ‘testinony that a

third party. was in the vicinity of the crime scene when it was committed and that

-Athe third party had confessed to committing the crime The state court & ﬂ\\oed the

_strength of: the prosecution s case and concluded that petitioner could Na

reasonable 1nference of his own 1nnocence—due 6 the overwhelming e .

"This evidentiary standard had been prev1ously established in Sts'
543 541 Se 2d.. 541 (2001), where the South Carolina Supreme
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which implicates a third party is not: adnissible if there is strong evidende of the

defendant s guilt. The USSC found that such-a procedural rule violated due process
where che pet1tioner ‘was not afforded the rlght to present a. defense.

th1rd party guilt during trial by elicitting

lived with her dothér 4id Ker mbthdr's
dates

The Appl:.cant rused the Mmor

testimony from witnesses that
Applicant did not presenr any other ev1dence to show the exdct

Minor 1ived_w1t%wz§: mother s boyfrzend orwhether he hdd a STD'wﬁicﬁ h:
have transferred to " Based on- the "evidence presented ‘during-trid
K unlikely hidY "tﬁe épphcant ‘Could ‘Keve shawn | adeduate ev::dence» ta demonstrat
reasona’ble ‘1aféPénce of his owiinindcendE ¢ udder the sca:ndard in effect at it

per the Soutﬁ Cardlﬁ’fé 7Sui:reuie GOt decigien i Bay:: .o g T
S W:th thé evidelice thé‘Aﬁp&Ttent oW -pbsgess, e Wouldiche:: .able: o demo‘
dreasonable probdﬁillty &€ KYS owd’ ‘inndeenced; a ellaim ‘he could: not have mad
“prev1ous”PCR which was lztxgated ‘dufing the period: of: time: between Stat
'and the {ISSC' decisidn’ in demeS“ “Therefore, ‘the ‘Applicant: should be permit
raise tﬁis cleim tndér the toliing proviston: #h §37~27-45CB Y LSince'Holmes'was

| decided on Hay 1- 2008, tﬁe h}ﬁﬂicaﬂ% ‘Shaik@ have umLuap 1,:2007 in: wlnc.hi to present

A - M Ll ey s Fs e
A FRP D : et etmes : Sand e

ERUN

boyfriend.
could

'.his claim.
. 5 . ! EE ‘r S ghgrm e -
e - Moreoyer, the Applicant contends he shouldbe pernitted to ra1sé’ the
application where.the exidence would show he ras actuelly 1nnocent of the o%fense.

in this

: pOﬂ SH£¢3§51H9 appllcatlons exists.‘ However, federal courts allow for an '“.*“
1nnocen9e clain. 1§ the petltioner.c?n neet threshold req01rements - pe
. LI nebiip 1o IATITING

must estahlish, tl,;gt he  has. new rehable endence wlnch was ‘ot preé
.and (2) cona;de;ing all the e11dence on record, ‘it 18 more*l;kely‘than not do”

s reasonable Jurer would have found'ﬁeéiéfo;er s éd;lt‘be;;ndwe rédstnablé do

1Sch1u2 v. Delo, 513 U. s 298, 115 5. Ct. 851 (1995). ’* s 'v. BETL,"8&77u.
. §126.8.Ct. 2064, (2006) . R R R A
_In House, pecitloner presented DNA evidence whlch wae not avallable at It]

4 of trial, or at least not emnloyed during trial that showed seamen “on tﬁe"
"He also presented “éviden

: clothing was not. hls but in fact was her husband s.
police inyestigation was substandard and resulted in cross-contamination of:
House was. ,alloyed 0. brlng hi$ ectual mnucenc"
desplte the fact, that it vas. procedurally defaulted :m the Tennessee sta g
and had no. state court ayenue in which to seek rel:l.ef L

u(

The Appllcant contends ‘that he should ‘be permltted to raise i-




_preservation of the sovere1gnty of the state.

inuocence 1n "state court in order to effectuate the 1nterests “of comity and for
s

The state:féhould be allowed to

L L TR ST SR

correct its own errors, partzéularly eonstatutlonal.errors that .implicate the
fundamental fairness, prior to the cTuitiy beifig: presented to the federal courts.

See State v. McKennedy;-348 S. CleZQ,*559 Se Zdy 850,1(2 Z)m As well the

A Appllcant contends that he should be permltted to raise this claim in. this PCR

action as-su;h a denial would deny “him due process. Tﬁé cIeaf“iﬁport of the USSC

&|v<‘{“,¥"P- T 1) AR
decision in House was that a convicted person who presents efidence rxéing to the

level uf"that“necessary~tommeee~she~acﬁualnianocencéLStandaﬁdishpu1d be- permitted

a: hearing - to present. the. evidence regardless Qfmyhggheg,thq evidence cepstitutes

aftgr~d1scovered evidence or whether the > State has}g.mechan1sm by whxch the claim

o 3 : *
can be raised . A : .
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 South Carolina | NN '
. Depariment of | ig — . Wﬁ_%%Am__Dcomm
¥ ZMINT. Director

| Corrections

November 16. 2006

" Brenda F. Sh'ea!y; Chief DEp’utﬁ Clerk
, Supreme Court of South Carolina- -

P.O. Box'113 30
. Columbta, SC 29211

..R'é‘;' Rodnty Elhott. #251337 V. Sta.te

- Dear Cha,ef Deputy Cler,k Shealy:

' »Please allaw tgus !etter to serve as a response to your correspondence to me dated
November 6, 2006. In your correspondence you state as-follows: “The Court asks that
you please advise in writing on or before November 16, 2006, as to the allegations
contained in Mr. Elliott’s nandamus.” If the Court requires a more formal response, 1

will be glad to provide one: .

Mr. Eltiott’s Petition alleges that the South Carolina Department of Carrections (SCDC)
_ has failed to provide him with a copy of an “SCDC Form M-71 of June 1996” that he
_ claims will invalidate his conviction for Second Degree Criminal Sexual Conduct with a
Minor. In response to your correspondence and Mr. Elliott’s allegation, F have personally
reviewed his current “hard copy” inmate medical file as well as his current computerized
medical file. I found an SCDC Form M-71 dated July 27, 1998 but none for calendar.

year. 1996.

It should be noted that the form requested by Mr. Elhott, if it exists, was completed
during his prior term of incarceration with SCDC under a different SCDC inmate number
(#235868). I have had'SCDC Health Iaformation Resoureés search forand find the

* medical file for Mr. Elliott’s prior incarceration under SCDC #235868 and have
personally reviewed the file. I did not find art “SCDC Form M-71” in this file. I did find

one lab report which I have attached to this response. As the SCDC Form M-71 is used
to report miscellaneous lab results, out of an abundance of caution, I have produced this

document.- I cannot respond to Mr. Elliott’s claim that SCDC employees admitted the
existence of the “SCDC Form M-71 of June 1996” as I have no idea who Mr. Elfiott has

' spoken thh and he has not identified anyone by name in his pleadings.

If you-have_ any questions, please do not hesntate toc

M. Tatarsky
. Genetal Counsél
" PO.Box 21787 - 4444 Broad River Road - Columbia, SC 29221-1787 - Telephone (803) 896-8555
http/fwww.statesc.us/scdc  E-mail: corrections.info@doc.state.sc.us
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CC: Rodney Elliott, #251337
Allendale Correctional Institution
P.O. Box 1151
Fairfax, SC 29827
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STATE OF SOUTH CAROLINA ‘
' IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER FIRST JUDICIAL CIRCUIT

2007-CP-18-73
Rodney Elliott,
S.C.D.C. 8251337,

Applicant,

V. RETURN AND MOTION TO DISMISS

State of South Carolina,

Respondent.

1

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

The .Respondent (the State), making its Retumn to the application. for Post-Conviction

Relief (PCR) filed May 1, 2007, would respectfully show this Court:
L

The Applicant is presently confined in the South Carolina Department of Corrections
puxsﬁant to orders'of commitment of the Dofchester County Clerk of Court. The Applicant was
indicted at the May 1997 term of the Dorchester Coﬁnty Grand J ury for criminal sexual conduct in
the first degree and criminal sexual conduct in the second degree [1997-GS-18-239; 1997-GS-18-
239]. He was represented by Gene Dukes, Esquire. The Applicant proceeded to a jury trial on July
22-24,1998. He was found guilty of criminal sexual conduct in the second degree. The Honorable
Luke N. Brown sentenced the Applicant to imprisonmént' for twenty (20) years.

A timely Notice of Appeal was filed on Applicant's behalf and an zippea] was perfected. An
Anders brief wés submitted. The South Carolina Court of Appeals affirmed Applicant's conviction

and sentence. State v. Elliott, Op. No. 2000-UP-684 (S.C. Ct. App. filed November 15, 2000).



Applicant subsequently filed an application for post-conviction relief on July 25, 2001. An
| evidentiary hearing was convened at the Dorchester County Courthouse on October 14, 2002. Judge
Goodstein denied and dismissed the application by Order date& Apnl 25, 2003, This Court
disfnissed a prior appeal without prejudice by Order dated July 1, 2003. On April 27, 2005,
Applicant’s Rule 39(e) motion was denied. The South Carolina Court of Appeals denied applicant’s

petition for writ of certiorari by Order dated July 11, 2006.

Attached herewith and incorporated herein by reference are the records of the Dorchester
County Clerk of Court regarding the subject conviction, the Applicant's records from the South

Carolina Depértment of Corrections, the Applicant’s appellate records and the applicant’s prior PCR

records.

II.

In his current Application, the Applicant alleges that he is being held in custody unlawfully

for the following reasons:

1. “The Applicant alleges that he was denied his Sixth Amendment right to the
effective assistance of counsel where counsel failed to investigate and procure
evidence that the Applicant did not have any sexually transmitted diseases which
would have shown that he was not the perpetrator of the sexual offenses

committed.” -

2. “The Applicant alleges that he should be permitted to raise this allegation in the
present application where the evidence is after-discovered and if presented
during trial, would have likely resulted in a verdict of not guilty.”

2. “The Applicant alleges that he is entitled to raise this allegation in the present

application based on an intervening decision by the United States Supreme
Court which held that a criminal defendant is denied due process where
forensic evidence discovered after trial would show that he is actually
innocent of the crime which he is convicted.”

91
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III.
The Court should summarily dismiss the current Application because it is successive to the
previous application for post-conviction relief. Successive applications for post-conviction relief are

disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C. Code Ann. § 17-27-90 (1985)

- states:

All grounds for relief available to an applicant under this chapter must be

raised in his  original, supplemental or amended application. Any ground finally

adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in the

proceeding that resulted in the conviction or sentence, or in any other proceeding the
applicant has taken to secure relief, may not be the basis for a subsequent application,

unless the court finds a ground for relief asserted which, for sufficient reason, was

not asserted or was inadequately raised in the original, supplemental or amended

application. '

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufficient reason" why new grounds for relief were not raised or were not
properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any
new ground raised in a subsequent application is limited to those grounds that “could not have been
raised . . . in the previous application.” [Empbhasis in original]. Id., 305 S.C. at 450, 409 S.E.2d at
394, If the Applicant could have raised these allegations in a previous application, then the
Applicant may not raise those grounds in successive applications. Id. The Applicant bears the
burden of showing that the allegations could not have been raised previously. Land, Id.

The Applicant could have raised the new grounds for relief fn his prior post-conviction relief
application. The Applicant has failed to present any reasons why he could not have raised the current

allegations in his previous post-conviction relief applications. Accordingly, Respondent moves for a

summary dismissal of the application because it is successive.



v,
The Respondent submits that this Application for Post-Conviction Relief should also be

summarily dismissed for failure to comply with the filing procedures of the Unitorm Post-Conviction

Procedure Act. S.C. Code Ann. §17-27-10, et. seq.
S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year after the
entry of a judgment of conviction or within one year after the sending of the remittitur to the
lower court from an appeal or the filing of the final decision upon an appeal, whichever is

later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July I, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offense(s) he challenges in this Application on July 24, 1998. The
Supreme Court's decision was filed, after the Applicant's unsuccessful appeal, on November 15,
2000. This Applicatioﬁ was filed on May 1, 2007 which was well aftex; the statutory filing period
had expired. |

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of

law." Therefore, the Respondent requests that this Court summarily dismiss the application for post

conviction relief for failure to file within the time mandated by the Post Conviction Procedure Act.

V.

The Applicant alleges that newly discovered or after discovered evidence exists. A defendant

4
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requesting a new trial based on after discovered evidence must show that the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has been
discovered since the trial; (3) Could not by the exercise of due diligence have been
discovered before the trial; (4) [s material to the issue of guilt or innocence; and (5) Is

not merely cumulative or impeaching. Hayden v. State, 278 S.C. 610, 611-12. 299

S.E.2d 854, 855 (1983). ‘

The Applicant has not shown that the alleged evidence meets any of the requirements for
after-discovered evidence.. Most importantly, the Applicant raised this allegation in his previous
application for post-conviction relief and on appeal from the denial of his prior épph'cation. The
Court should summarily dismiss this allegation..

VL

The Respondent denies each allegation that is not expressly admitted, qualified or
explained.

-WHEREFORE, Respondent moves to summarily dismiss the application because it is

successive to the Applicant’s prior PCR action and was filed after the statute of limitations had

expired.



Columbia, Sputh Carolina

2148 2007

By:
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Respecttully submitted,

HENRY DARGAN McMASTER
Attomey General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

LANCE S. BOOZER
Assistant Attorney General

. P.O.Box 11549

Columbia, S.C. 29211

LS R

Attorneys for the Respondents
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STATE OF SOUTH CAROLINA )
} IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER

2007-CP-18-736

Rodney Elliott, 251337,

)
Applicant, )
)
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
State of South Carolina, )
)
Respondent. )
)
L. [ am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day'_served a copy of the Return and Motion to Dismiss in the above-captioned
matter on the following person(s) by depositing same in the United States mail, postage prepaid:

Joseph W. Ginn, III, Esquire
6 Carriage Lane, Ste. A
Charleston, SC 29407

DATED this 28" day of September, 2007.

{ﬂ O/lq /( -/L@zu,w»

\/IollyA Flowers Legal Assistant

For Respondent



STATE OF SOUTH CAROLINA ) e
S SR ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ) FIRST JUDICIAL CIREUIT . -
. ) 2007:CP-18-736
Rodney Elliott, - ) :
© S.C.D.C.#251337, .. .. ) S ~
S - ) . B o
- -3 Y =
Applicant, ) %‘%53 e Z .
v, ) CONDITIONAL ORDER-QEZDISMISSAL T
State of South Carolma, ) . | 5%5_’ A )
A
prondent ) N Laar.m
Y ,~-.’-"t \ R SR ) .'Z'.‘ 2 .;"i:‘""" ¢ ERRA NG M i

;:- 2 ;.3»[4 .

ThIS matter comes Before thlS Comt by way of an apphcatxon for post-conwctlon rehef ﬁled

",?‘; LY : o;._"-, %, ,,—-
5 L - .

: May 1, 2007. Respondent rnade its return and, motion./ to dlsmrss.onSepternber 28; 20Q7 '
The récords: beforé this Court reflect that Apphcint is- presently conﬁned 1p A}the South
a Carolma Departndlentof Correct:ons. phrsuartt to orders of commrtrnent?of the Dorchester County.
Clerk of Court. The Apphcant was indicted at the May 1997 term of the Dorchester County Grand
Jury for cmmnal sexual conduct in the ﬁrst degree and cnrmnal sexual conduct inthe second degree :

[1997-GS-18-239; 1 997—GS 18- 239] He was represented by Gene Dukes Esqulre The Apphcant .

% 7 24 f998 He was found gurlty of crumnal sexual conduct in the

T pnimt !!,‘,_t

: proceeded-to ajurytﬁal on“ful:

second degree The Honorab]e Luke N Brown sentenced the Apphcant to unpnsonment for twenty

20) years

o

A umely Notlce of Appeal was ﬁled on Apphcant's behalf and an appeal was perfected An

.).‘

'Anders bnef was submxtted The South Carolina Court of Appeals afﬁrmed Apphcant’s oonwcnon

- and ~S.enten;c_e._.‘.‘$__tate.:va ,-_Et]iott--Op. No. 2000-UP-684-(S.C. Ct. App.'-ﬁled November 15, 2000).. - -




Applicant subsequently filed a application for post-conviction feliéf on July 23, 2001. An
cvx’dennary hearing was convened at the Dorchester County Courthotise ot October 14;2002; Judge
Goodstein demed and dlSmlSSCd the apphcatlon by Order dated Apnl ‘25, 2003. This Court
dxsmlssed x pnor appeal wnhout prejudxce by Order d‘ated Ju]y ] 2063 On Apnl 27, 2008,

~\pphcant s Rule 59fe) motlon was- demed. The South €arolma Gourt of Appeals denied applicant’s
petition for~wnt of certxoran by Order dated July 11 2006 ' | |
Before th:s Court are: thefrécérds «of mhe Dorcheste? County C]erk of Court regardmg the

.=si1bjfe_¢; 1.\conv1ct10n,-;:-Applxcam:‘s:"recorde:&om: the’‘Soutl- Carélina Departient of Conectlons;

..+ - -Applicant's prior Application for PER:and Respondent's Retiirn to'saié; and the Ordef défiying and

Yo

- -«dismissing aBRli?@ﬁSjﬁrstéApplié’aﬁié‘d?fdr‘!Pb‘st"ébﬁi‘*iéﬁ’éﬂ Relief. . "+ - S |
/- Inchiis: currentiApphcatxon, Applicant-allégesthat he'is bei) “"he)d‘m custodyun}awﬁmy for

. .. the foflowifig reasorisiuc s + fros s

TheyApplicant: allegcs that: he. was denied. hrs Sixth: Ahxeﬁdmahfrnghf to the
effectwe assistance of counsel where counsel failed to mvesngate and procure

.; -ncevidenceihat the Applicant did not hateany sexually traistnitted diseases which
would have shown that he was not the perpetrator of the sexual offenses

: fis
b 2 ites vy COMMIEAY: Fowtnreios 10 F i w BB N e e R BRI ST
H PR ‘ i L

2;.:_ “FheApplicant: dﬂega that-he should be permiitted to raisethis allégationiin the
present application where the evidence is after-discovered and if presented
during trial, would haverhkely resultediii'a verdlct of not guilty.” 7

3. “The Applicant alleges that he is entitled to ra_lfsé-thxs'alle"g'aﬁon in the present
application based on an intervening decision by the United States Supreme
.+ Ceurt:-which held that a‘criminal defendant is: denied due process where
forensic evidence discovered after trial would show that hei is actually '
: innocent- of thie crime whlch he is'convicted:™ "~ - " - :



- - 99

This Court finds that the current application for post-conviction relief must be summarily

dismissed because it is successive to his prior application for post-conviction relief. S.C. Code Ann..

§17-27-90 provxdes that: -

. All grounds for relief available to an apphcatxon under this: chapter :
must be raised in his original, supplemental or amended Application.
Any' ground finally: .adjudicated - or not-.so: ‘raised;. knowingly, -+~
voluntarily and intelligently waived in the proceeding that resulted in

. ...the convietion-or.senteiice.or. iff any othier proceeding Appliéant-has i .-

taken to secure relief, may not be the basis for a subsequent
Application, unlessithe court finds:a ground for reliefasserted which::
for sufficient reason was not asserted or was madequately ralsed in

. - the eriginal; supplemental ‘or amended Application. - SRR N

:Suceessive:applications m.dsfaVOreds.aﬁd.the:bmden is 6 Applicant to establish‘that any

: ‘n.ew;_g_round raised in. a subseguent, application’ could:niot have been raised by Hif-ifid” previous

apphcatlon Foxworth v. State; 275 S.C: 615,274 S.E:2d 415 (198D); Aice v:State; 3058’ G2 448, 409

. S.E.2d:392.(1991); -Arnold.v StatefPlath v.:State;309-8:€. 157, 420 S.E 2d: 834 1992). .

This Court finds that the current allegations were or could:have béeri raised in the

pro&eedmgs based on. Apphmnt's pnor application:for post-cermcnen relief and thus the current

L ST AN v\—.h-:r?;'.,f_.! RIS ‘{;\

ap_ghmou is 'sqceessnze and bamd «under 8iC1 .Code”§ 17:27:907 Appheant has failed to establish

B R arger e wr iy G Teodn wrts bliov

o sufﬁment reason why he could not have ralsed his current allegahons in hls previous application for

post-conv:cnen rehef therefore, he has faﬂed 0 meetﬂiexburdemmposed uponhim. Land v. State,

cw ijorEe l;, RS

2745.C: 243 262 SiE. 24735 (1986), Adce v. Stéte; 409 S.E2d 392(1991), Amold v. State/Plath v.

__t_at_e_, 420 .24 834 (1992)

Thls Court ﬁnds, fufther that thlS Apphcatxon for Post-Convxctxon Relief should be

summanly dlsmxssed for fallure to comply wnth the ﬁlmgprocedures of the Umfoxm Post-Convuctxon '
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| had expxred. |

Procedure Act. S.C. Code:Ann. § 17-27-10 to~160 (2003).- S:C. Code Anni; §17-27-45(a) reads as

- follows:

. An application for relief filed pursuant to this chapter must be filed'Wwithin one year
after the entry of a judgement of conviction or within one year after the sending of the

~ - remittitur to the lower court from-an appeal or the filing of the final décision‘i upon an
- appeal whzchevet is later

ERE T R KR

The South Carohna Supreme Court has held that the statute of llmltanons shall appty to all

1k l.,J HR FERANE R ARA L PR S T

apphcanons ﬁled aﬂer July 1, 1996 Pelogum V. State, 321 S C 468 469 S E 2d 606 (1996). The.

S0t A

. Apphcant was conwcted of the oﬁ'ense(s) he chal]enges in thls Apphcatlon on July 24 1998 The

.- il He IR IT RO IS
AL;-.v.,; RENTAN 7Y £

Supreme Court's dec1s1on was ﬁled aﬁer the Apphcant's unsuccessful a_ppeal on November 15,

. ( . iyt v

2000 ThlS Apphcatlon was ﬁ]ed on May l 2007 whlch was well after the statutory ﬁlmg period

EAP T DR MRS P s L [ LTS TS

st iy E I . POt T —.'-',: f?_;.;_ bz e
FEAEI PR ) A2 R )

A mohon for summary Judgment may properly be used to raxse the defense of statute of

vr;.,-"' A AN TS

limitations. McDonnell v. Consohdated Sch@l sttnct of Alken, 315 S C. 487 445 S.E.2d 638

M IEIN R TS RYELN]

(1 994) In addmon, S.C. Code Ann. §17~ 7-70(c) 62003) authonzas the Court to "grant amotion by

law." Therefore; '..thls Courteﬁnds'that 4he‘-.‘apphcauon '--forfpds‘tsconvi’cﬁon- relief is summanly

dtsm:ssed for fallure to ﬁle within the time mandated by statute and for being successive.

T*he Apphcant %ﬂl that new]y discovered or aﬂer discovered evxdence exists. A defendant

ol { fRl¥e

requesung anew: tnal based ongaﬁep dxscovered evidence must show that the evidence:

(1) Is such as would probably change the result if a new trial was had; (2) Has been
. discovered since the trial; (3) Could not by the exerc:seef dus, dalrgehce have been
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discovered before the trial; {4) Is material to the issue of guilt or inocencesand (5) Ts
not merely cumulative or impeaching. Hayden v, State, 2/8 S.C.610,611-12, 299
S.E.2d 854, 855 (1983).

. The Apphcant ‘has.not shown. that the alleged evxdence meets any of the Tequirements for

aﬁer-drscovered ewdence Mest 1mportantly, the Apphcant ratsed thxs allegatxen in his previous

»appltcatxon for post-conwctlon rellef and on appeal from the demal of hts pnor apphcatwn The

Court must summanly dtsmxss thss allegat]on
. H R ' J

Pursuant to S C Code Ann § l7-27-70(b), the Court mtends to dlSImSS tlus Apphcatton

RN

i

»w1th prejudlce unless the Apphmnt prowdes specx ﬁc reasons, factual or legal, why the

h Appltcatron should .not be drsm:ssed in tts enttrety The Apphcant is granted twenty (20) days

KE: e

T from the date of service of th]s Order upon hnn to show why thls Order should not become final.

The Apphcant shall file any reasons he may have w1th the Dorchester County Clerk of Court and
" shall serve opposmg counsel-at the followmg address '
SN AT TR T R SCA L S DT
Ofﬁce of the Attorney General
: - -~ AttniLance S, Boozer, Esqmre S A I
' : P.O.Box 11549 . -
oopeh e - Columbiag South: Carolma 29211 CE

. ANDIT IS-SO ORDERED this.o/i-:

. Dtane S Goodstem
-+~ Chief Admninistrative Judge
First Judicial Circuit
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF DORCHESTER ) FIRST JUDICIAL CIRCUIT ¢
)
) 2007-CP-18-0736
) =3
Rodney Elliott, #251337, ) ol B
) o =
Applicant, )
) e -
V. ) FINAL ORDER <« - . .|
) : o2
State of South Carolina, ) P
, ) ro
Respondent. )
: )

This matter comes before the Court pursuant to an app_lication'for post-conviction relief
(PCR) filed May 1, 2007. The Respondent made'its Return and Motion to Dismiss on September 28,
2007, requesting that the Abplication be summarily dismissed. Pursuant to tﬂis request, and after
reviewing the pleadings in this matter and all of the records attéched thereto, this Court issued a

Conditional Order of Dismissal dated April 25, 2008, and filed May 16, 2608, provisionally denying

- and dismissing this action, while giving the Applicant twenty (20) days from the date of service of

said Order in which to show why the dismissal should not become final. Attached to this Final Order
and incorporated herein by reference is a proof of service by certified mail on Applicant’s appointed
counsel dated July 11, 2008.

The Appl.icant made no response to the Conditional Order of Dismissal within the twenty .
(20) day response period. This Court has reviewed the original pleadings aﬁd finds that a sufficient

reason has not been shown why the Conditional Orderb of Dismissal should not become final.



IT 1S THEREFORE ORDERED that, for the reasoné set forth in the Court’s Conditional

Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.

AND IT IS SO ORDERED this __/ _ dayof C:QM _, 2008,

DIANE SCHAFER GOODSTEIN
/' Chief Judge for Administrative Purposes
First Judicial Circuit

7South Carolina.
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STATE OF SOUTH CAROLINA )
COUNTY OF DORCHESTER

) (21311437

_THE COURT OF COMMON PLEAS COUNTY
) FOR THE F[RST JUDICIAL CIRCUIT

Rodney Elliott, #251337, ) - Case No. 2010-CP-18- 0747 =
Applicant, ) : . F
v ) g3 B
State of South Carolina, ) BN S
. - BN

a9 & = ,

25 @ T

RULE 59(E) MOTION ) ; v, =
. . : 4 =
The Applicant hereby moves pursuant to-Rule 59(e) of the rules of civil

procedure for
modification of this Court’s Judgement of August 26, 201§4,- which was served on the Applicant

by Counsel for the State by letter of September 3, 2014, which is attached. The within Motion is
base upon the grounds that: |

1. The failure of the Court to Consider the incompetence of Applicant’s Counsc! for his
2007 Post Conviction Relief Hearing violates his rights to: Due Process of Law
2. ComrmytodmCowtssbaiementonpagwoftﬁeOfde:thatit“hashadthe_ .

opportunity to review the record in its entirety, it has failegl to consider proceeding before the
Honorable Diane Goodstein of November 2, 2013, |

Mark L. Archer, Attorney for Applicant
Post Office Box 971 ‘

Mount Pleasant SC 20465
Mount Pleasant SC '

9/8

, 2014




