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STATEMENT OF ISSUE ON APPEAL

Did the trial court err by refusing to direct a verdict for A1 Green when the State failed to
present direct or substantial circumstantial evidence that Mr. Green was an accomplice to

murder?
COUNTER STATEMENT OF ISSUE ON APPEAL

Whether the trial judge properly denied Appellant Green’s motion for a directed verdict
on the charge of murdering Jenika Jones because the direct and circumstantial evidence,
viewed in the light most favorable to the State, reasonably tended to prove his guilt,

either individually or under a theory of accomplice liability?



STATEMENT OF THE CASE

Appellant, Al Martinez dreen (Green),! is currently incarcerated in Broad River
Correctional Institution, where he is serving a life sentence for murdering Jenika Jones o\n
_. January 19, 2012, in her Lancaster Coun}y residence. The Lancaster County Grand Jury indicted
him in June 7, 2012 for murder (2012-68—29-636). R. pp. ___-__. His co-defendant, Devatee
Tymar Clinton (Clinton), was also indicted for her murder. (2012-GS-29-616). R. pp. -
Amy S. Raney, Esquire, represented Green in the trial court, while William P. Frick, Esquire,
represented Clinton. Sixth Circuit Solicitor Douglas Barfield prosecuted the case.

On March 10-14, 2012, Clinton and Green received a joint jury trial before the Honc;rable
R. Knox McMahon. The jury convicted both men of murder and each juror affirmed the verdict
when the jury was polled. Tr. pp. 989-92. Judge McMahon sentenced both defendants to life
imprisonment. Tr. 1011, lines 15-25. Green timely served and filed a Notice of Appeal.” This
appeal follows.

ARGUMENT

I The trial judge properly denied Appellant Green’s motion for a directed verdict on
the charge of murdering Jenika Jones because the direct and circumstantial evidence,
viewed in the light most favorable to the State, reasonably tended to prove his guilt, either
individually or under a theory of accomplice liability.

Green’s only argument is that the trial judge erroneously denied his motion for a directed

verdict. Resporident submits that the trial judge properly denied Green’s motion because the

direct and circumstantial evidence, viewed in the light most favorable to the State, reasonably

' Although the judge granted Green’s pretrial motion to prevent his jury from leammg his nickname, Green’s
nickname is “Capone,” which is the same surname as one of the most notorious gangsters in American history. Tr.
p. 171, line 18 — p. 172, line 13.

? Clinton has likewise appealed his conviction and sentence, and his appeal is pending. See State v. Devatee Tymar
Clinton, Appellate Case No. 2014-000594.
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tended to prove that he was guilty of fnurdering Jenika Jones, either individually or under a
theory of accomplice liability.

A. The prosecution’s evidence.

The direct and circumstantial evidence presented at trial, viewed in the light most
favorable to the State, is thai, in January 2012, Jenika Jones (the murder victim) lived in a
Lancaster County trailer park with her three minor children, ages four, two and one. Tr. pp- 216;
218-19; 221-26; 264-65. Unfortunately "for Jenika, Devatee “Tate” Clinton’s grandmother was
her next door neighbor and Clinton was living there at the time. Tr. pp. 740; 751; 793

On the night of January 19, 2012, ofﬁcérs with the Lancaster County Sheriff’s Office,
responding to a dispatch for a home invasion at Jenika’s residence, found her dead from a single
gunshot wound to the head. Her minor children were also still in the house. The only information
that authorities had at that time was that three unnamed black males were seen running from the
trailer. Tr. pp. 215-27; 233; 235-40.*

Latoya Green testified that she 1s Al Martinez Green’s sister. Also, she had Been both
friends with and a cousin of Jenika Joneé. Jenika and her children had shared an apartment with
Latoya and Green at one time. When Jenika moved out, she moved into an apartment with the
man she was dating, “Nard” Roseboro. Jenika had only lived in the trailer park for several weeks
before her death. Ms. Gre'en testified that her brother and Clinton were friends. Tr. pp. 261-67.

Dominique Davis was living in a Lancaster apartment complex in January 2012. On the

? Jenika’s back door opened to the same area as the front door on the trailer owned by Clinton’s grandmother. Tr. p.
793, lines 5-15. '

* Although EMS responded to the residence, the victim was already dead from her wound and, after examining the
body, the Lancaster County Coroner requested an autopsy of Jenika’s body. Tr. pp. 255-60. Dr. Janice Ross, the
forensic pathologist who performed the autopsy, opined that the cause of death was “[a] laceration of the brain due
to the gunshot wound to the head.” This wound “was right in front of the left ear on the left cheek.” The bullet then
travelled “backward[,]slightly upward and slightly toward the right, slightly toward the middle of the skull and it
was found inside the skull just in the back just toward the right midline.” Dr. Ross removed this bullet (State’s
Exhibit 34) and explained that the wound caused by it was the only injury found at autopsy. Tr. p. 357-64.

2



morning of January 18, 2012, Ms. Davis and her daughter went to the apartment of her friend
and neighbor, Y’eisha Tinsley, in the same compflex.. Ms. Tinsley was Green’s girlfriend at the
time and Green was at her apartment that morning. Clinton and Ms. Tinsley’s brother, Madrey
Tinsley, were also there. Tr. pp. 268-71.

While Ms. Davis and Ms. Tinsley were talking, Ms. Davis overheard Clinton and Green
discuss doing a “lick,” or robbing someé)ne. She also heard Clinton say that “he had Taz’s gun
and he wasn't going to give it back to him.” Further, Ms. Davis heard Green ask whether “she”
drove “a black car.” However, the men never mentioned an intended victim by name or location
aﬁd Ms. Davis did not know whom the ffiends planned to rob. Tr. pp. 271-79.

Jamal Twitty lived in the same 'apartment complex as Ms. Davis and Ms. Tinsley in
January 2012. Also, ‘he knew both women, Clinton and Green. He did not know the victim. Mr.
Twitty saw Green at Ms. Tinsley’s apaftment on the morning of January 18, 2012. Mr. Twitty
did not see Clinton there that morning, but he did not stay at the apartment very long. Tr. pp.
281-84. |

Sometime between 10:00 and 11:00 p.m. on the 18", Mr. Twitty had a conversation with
Clinton while the men were standing in the area outside Ms. Tinsley’s apartment.’ Teeshan
Harris and Maleek Moore were also present. Clinton asked Twitty if Twitty wanted “to go on a
lick with him.” Mr. Twitty explained that a “lick” was slang for robbery. Mr. Twitty told
Clinton, “yeah, whatever.” Tr. pp. 284-86; pp. 287-88; 291-92.

In response to Mr. Twitty’s question of whére it would take place, Clinton said, “Not
far.” Twitty changed his mind about participating in the robbery and talked Clinton out of doing

it on the 18™ when Clinton asked if Twitty could get a car because Twitty did not have a car and

)

% The location where the conversation occurred was between Tinsley’s apartment and Dominique Davis’ apartment.
Tr. p. 284.
3



his girlfriend had told him that her car was parked for the night. Tr pp. 286-88; 292-93.

Green walked up a few minutes after that conversation, and Clinton asked Green whether
Green “want[ed] to go on a lick.” Green replied, “yeah, whatever,” indicating that “he was down
for it. ...[H]e was like, yeah, he’s ready.” After these conversations, the men went their separate
ways. While Twitty did not see Clinton' with a gun that night, he had previously seen Clinton
with one. Twitty was not with either Clinton or Green on January 19", Tr. pp- 286-89; 292-94.

Lt. Christy Rogers, of the Lancas:ter County Sheriff’s Office, testified that she supervises
the Office’s crime scene investigators. In the early morning hours of January 19", Lt. Rogers,
Inv. Ken Taylor and Inv. Jeff Steel proce;ssed the victim’s residence pursuant to a search warranf.
There were no signs of forced entry on tEhe front door and the back door was 10§ked. In the den
and kitchen area, they found the victirﬁ with the gunshot wound to her head. They also found a
.380 cartridge casing (State’s Exhibit 41) behind the couch on which they found the victim and
between the couch and the wall. Further, a picture had been knocked off éf a wall near the front
door and onto the floor. Tr. pp. 402-10; 413-15; 424-25; 434-35; 439; 452-54; 456-65.

There was a great deal of blood covering the victim’s face, head, upper arms and on the
couch under her body. (See State’s Exhibit 11). Blood also pooled on the floor in that area. There
‘were bloody footprints that had apparently made by Jenika’s children and the only blood
elsewhere in the residence had appérently been transferred by the children. There did not appear
to be any bloody footprints made by adults. Tr. bp. 409; 416-18; 422-25; 456-61; 498-501; 503;
517-19.

The only other area‘ of the residen‘ice that had been disturbed was the master bedroom, and
it had been “ransacked.” No fingerprints %of evidentiary va}ue were recovered from the residence,

there was no sign of forced entry and the front door was open when the officers arrived.



Nevertheless, Inv. Tayl(y)rltook swabs frem underneath the exterior and interior door handles to
the screen door (State’s Exhibit 42) and ‘?the main door (State’s Exhibit 43), to see if touch DNA
could be developed. Tr. pp. 409-12; 430%-31; 456-61; 466-74.

Shakela Montgomery and her cousm Tameca Nelson, testified that they dined at
Applebee’s on the night of January 19th They returned to the trailer park where the crime
occurred between 9:30 and 10:30 p.m. because they were planning to stay there that night with
Shakela’s brother. As soon as they turn;ed onto the road going into the trailer park, they were
almost run off of the road by a white caif coming out of the trailer park without its iights on and
traveling fast. Neither woman saw EMS;, law enforcement or a crpwd present et the time, and
neither learned that a murder had occurreh until the next day. Tr. pp. 242-52; 295-301.

- Shakela could not tell anything about the other vehicle’s occupants. However, she
desciibed the car as a late model Vehicle, and indicated that it was “an Oldsmobile, Buick, [or]
Cadillac style.” Tr. pp. 247; 250; 252. 'i“ameca likewise could not tell anything about the other
car’s occupants, but she testified that the;car “was a white Cadillac with a rag top.” Tr. pp. 297-
98. She saw the same car parked at a neélrby Piggy Wiggly the next day. It had a flat tire at that
time. Tr. pp. 298-301.

As it turns out, the white car thiat ihey described was owned by fifty year old Pomp
Blackmon. Mr. Blackmon testified that lie ilad lived in the city of Lancaster, South Carolina forK
all of his life. On January 19t-h‘2012,.‘he (E)wned en “[e]ggshell white” 1991 Cadillac Seville “rag
| top.” See State’s Exhibits 16-18 (photognaphs of vehicle). While his car was not a convertible, it
looked like one. Mr. Blackmon V\;ould give a ride to others on occasion, but it was unusual for

anyone to ask that he loan it to them. Tr. fpp. 380-81; 383-84.

“A little after seven” on the nighi of January 19", a black male, who was approximately



5’ 8” tall and wearing a “bluish black” jumpsuit came to Mr. Blackmon’s house and asked Mr.
Blackmon to give him a ride to the store or let him use the Cadillac. Mr. Blackmon would not
drive the car because he had been drinking beer and he would not let the man borrow the car
because he knew that the man did not haye a driver’s license. This man said that his cousin had a
license. The mah momentarily left and returned with his cousin. When Mr. Blackmon saw that
the cousin had a license, he let the me;n borrow his vehicle. After the car pulled out of Mr.
Blackmon’s driveway and sopped at a stop sign, two moré men wearing hoodies got into the car.
Tr. pp. 382-86.

Mr. Blackmon had expected that his Cadillac would be returned within ninety minutes
and that he would receive beer and cigarettes in exchange for letting the mén use his .car.
However, ﬂeither of these occurred. He reported his car missing to the City of Lancaster Police
Department the next morning and set out, on foot, to find his car. He found it in the parking lot
of Piggly Wiggly located roughly a mile from the crime scene around 5:00 p.m. on January 20",
It had a flat tire on the front, driver’s side, and it was almost out of gas. Mr. Blackmon called
police and let thém know that he had found the car; however, he did not take it home until
Saturday, January 21%. Tr. pp. 386-91; 397-98; 455.

“When Mr. Blackmonlgot his car on Saturday, the key to the car was missing, the car had
red mud on it, a piece of molding was missing, and a blue jumpsuit (State’s Exhibit 37) and an
ID card had been stuffed on the ﬂo.orbo;a'rd behind the passenger seat. Mr. Blackmon testified
that thé car was not muddy and the molding had not been missing when he loaned it on the 18™;
that the ID card had not been in the car when he loaned it; and that the jumpsuit was not his. So,
he called law enforcement to report what he had found, and he was later interviewed by Inv. Fred

Thompson. Tr. pp. 391-401.



Frederick Thompson testified that he was employed as an investigator in the Lancaster
County Sheriff’s Office in January 2012. As part of his duties in this case, he spoke to Mr.
Blackmon on January 23", 2012. Inv. Thompson seized the blue jumpsuit (State’s Exhibit 37)
and» the ID card from the trunk ‘of the Cadillac. Upon learning that a piece of the car’s molding
was missing, Inv. Thomplson went to the road leading into the trailer park, to see if he could
locate the missing piece of molding. He found some molding in the area of that ,roaél and
subsequently verified that it was the missing piece by comparing it to the space on the car that
did not have molding. Tr. pp. 534-40; 546-47.

Additionally, Lt Rogers, Inv. Taylor and Inv. Steel processed Mr. Blackmon’s Cadillac.
Inv. Taylor first processed the car on January 23", 2012, at Mr. Blackmon’s residence. No
identifiable latent prints were found, ei£her inside or outside of the vehicle. All three officers
processed it on March 7%, 2012, at a building owned by the Sheriff’s Office. The officers re-
searched it in the hopes of finding evidence of blood in it. They used a “blue star chemical” that
reacts positively to the presumptive presence of blood to help locate possible areas of human
blood. Because the chemical reacted positively in several areas of the caf, the officers took three
swabs of reddish brown stains from the rear seat (State’s Exhibit 46); cuttings from the front
driver’s seat (State’s Exhibit 47) and front passenger’s seat (State’s Exhibit 48); and cuttings
from the front passenger’s seat belt (Staté’s Exhibit 49). Tr. pp. 440-42; 476-84.

Vivian Stradford testified that she has lived in Lancaster for thirty years and that she had
known Jenika Jones for three or four years. Also, she knows Clinton and she “knows of” Green.
Someone called Ms. Stradford and informed her of Jenika’s death around 10:3Q p.m. on January
18™. After going to her aunt’s house to discuss what she had heard with her aunt and cousin, Ms.

Stradford drove to the Crenco convenience store, which is located on Main St. in Lancaster. A



nightclub known as the Hole in the Wall was across the street from Crenco in January 2012. Tr.
pp. 625-29. |

Ms. Stradford saw Clinton walk up to Crenco before she went inside. He was wearing the
blue jumpsuit later found in the Cadillac: (Stéte’s Exhibit 37), and he was coming from the Hole
in the Wall. Clinton asked her for a cigarette and Ms. Stradford said that she did not have any but
was going into the store to get some. Wh:en she told Clinton that “Someiaody just killed my home
girl,” Clinton was uninterested in talkjng ab0u£ the topic. Ms. Stradford went inside and
purchased cigarettes. After she gave tworto Clinton, he walked out of the store. By the time that
she reached her vehicle, he was gone. Tr. pp. 628-34.

Y'eisha Tinsley testified that she:was Green’s girlfriend and that she was pregnant with
his child in January 2012. Ms. Tinsley also knows Clinton. She corroborated that Green, Clinton,
Dominique Davis, and Jamal Twitty were all at her apartment during the day on January 18", Tr.
pp- 618-22.

Ms. Tinsley and Latoya Green learned about Jenika’s death on the 19", Ms. Tinsley and
Green thereafter talked about where he had been on the night of the 18™. He told her that he had
been at the Hole in the Wall and that he met up with Clinton there. Tr. pp. 622-24.

Wayne Anthony Blakeney, Jr., testified that he was arrested on March 8, 2012, and
charged with murder in this case. He was facing between thirty years and life on that charge and
the State had not made any promises in exchange for his testimony.® Clinton is his cousin and

friend, and they hung out together sometimes. Blakeney also knows Green and he knew Delico

McDow by nickname. He was not close to Green or McDow, the latter of whom he had met

¢ Following his testimony in this trial, Blakeney' s murder charged was reduced to accessory after the fact to a
felony, under the Youthful Offender Act. He received a sentence of six years, suspended on time served and
probation for 18 months. The disposition date for his case was not until April 17, 2014. See
http://publicindex.sccourts.org/lancaster/publicindex/ (Under search "Blakeney Jr, Wayne Anthony”).
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through Clinton. Tr. pp. 725-29; 732:34.

. Clinton did not have a driver’s license at the time and Blakeney drove Clinton places “a
few times.” Each time, Clinton prQVided; the car. Mr. Blakeney testified that he was with Clinton
Green and McDow on the night of January 19", 2012. They met up in the Newton area. They
later went to a residence, where they bo:rrowed the white Cadillac shown in State’s Exhibit 16.
After Clinton spoke to the Cadillac’s owner, the men got the car and Blakeney drove them to the
Hole in the Wall. Tr. pp. 731-32; 734-38.

Blakeney drank beer while there, but he did not think that Clinton drank anything while
there. He did not pay close attention to Green or McDow and he did not know whether or not
they drank anything. The men left the Hole in the Wall when Clinton said that he needed for
Blakeney “to driV.e him to get some money.” Clinton did not indicate who owed him the money
or where they were going in order to get it. However, he promised to give Blakeney some money
for taking him to get it. Tr. pp. 738-39. |

So, the four men got into the white Cadillac, with ‘Blakeney driving and .Clinton in the
passenger seat. Following Clinton’s directions, Blakeney drove to the trailer park where Jenika
was murdered. As they rode to the trailet park, Blakeney saw that Clinton had a gun at his side.
When they reached the trailer park, Blakeney parked the Cadillac in a location selected by
Clinton. Tr. pp. 739-42; 744-45; 761-62.

Blakeney stayed in the car, but Clinton, Green and McDow got out of it. The three men
then went behind a trailer and disappeared. They came running back to the Cadillac about ten
minutes later. Although Clinton told Blc;lkeney to “just chill,” Green and McDow told him to
“g0.” So, Blakeney drove “pretty quick[ly]” out of the trailer park and back to the Hole in the

Wall. The four men hung out at the nightclub for thirty or forty minutes before leaving. Tr. pp.



743-47; 762-63; 774-75.

When they left this time, two men whom Blakeney did not know also got into the car
with them. Mr. Blakeney dropped off Green McDow and the two strangers in the Newton area.
lHe then took Clinton home. Following Chnton s directions, Blakeney drove Clinton back to the
trailer park where they had been earlier a:nd to the mobile home of Clinton’s grandm(;ther, where
Clinton was staying. Tr. pp. 740; 747-45; 755; 764.

Along the way there, Clinton tolci Blakeney, “I shot that bitch.”’ By the t\ime Clinton got
out, it was well into the morning of J anuary 19", Clinton told Blakeney that he had left his gun in
the glove compartment and he asked Blakeney to “hold it for him.” Tr. pp. 749-50; 755.

Blakeney left the trailer park but soon realized that the car was low on gas. Also, it had a
flat tire. So, Blakeney parked it in the pa;king lot of the Piggly Wiggly. He left the car unlocked
with the key in it, and he walked home . He took Cliﬁton’.s handgun with him. Tr. pb. 750-52.

Blakeney sold the gun to his cousin, Marcus Barnes several weeks later. His arrest was
prompted by' a friend telling law enforeement that Blakeney had admi(ted involvement in the
crime. After his March 2012 arrest, Blakeney gave a statement to the Sheriff’s Office. While he
was not completely truthful at first, he eoon was completely honest about what ﬁad occurred.
Alse, both he and Inv. Thompson unsucc;essfully tried to get the weapon from Barnes. However,
Barnes woﬁld not cooperate. Tr. pp. 752-:57; 759; 793-94.

Also, folloWing Clinton’s arrest, réIn’v. Thompson also had three conversations with him
" concerning his whereabouts on the nigl;lt of January 19™. The first conversation occurred on

January 27" 2012 and was initiated by' Clinton, who was in his jail cell. Clinton told Inv.

Thompson that he had gone to “the Hole in the_ Wall nightclub on Market Street” and that his

{

7 Blakeney did not believe Clinton at first because he did not know to what Clinton was referring. Blakeney started
to believe that Clinton had been serious when he found out about Jenika’s death a couple of days later.
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‘cousin, Tony Cunningham, had taken h1m there. Tr. pp. 795-97.

On February 23“’, 2012, Inv. Thompson interviewed Clinton in a break room at the
Sheriff’s Office. Clinton’s trial attorne};f, William P. Frick, Esquire, was alsp present, as was
Capt. Craig Bailey. Before they discusséd the case, Inv. Thompson advised Clinton of and
secured a written waiver of his Miranda rights,® with the exception of his right to counsel in light
of counsel’s presence. (State’s Exhibit 61). The purpose of this lengthy interview was another
attempt to establish where Clinton had been on the night of January 19" Tr. pp- 797-807; 819-
20.

Clinton claimed that he had been “[a]t the Self Controlled Brothers or at the Hole in
the Wall.” He also claimed that he had worn “a camouflage jumpsuit.” Clinton brought up the
topic of a blue jumpsuit. He admitted that he owngd one but claimed that he would occasionally
loan it to others. One person that he supposedly loaned it to was his roommafe at the trailer park,
Reggie Stovef. Another was a person flamed “Wayne,” but he did not give a last name for
Wayne. Tr. pp. 808-09; 820-21.

Even though Jenika Jones lived in a mobile home immediately adjacent to the one in
which Clinton was staying, he claimed that “[h]e didn't know that she lived in the mobile home
right beside his.” When asked about Pomp Blackmon and a white “rag top” Cadillac, Clinton
initially claimed that he did not know ;Mr. Blackmon and that he had not seen such a car.
However, he later admitted knowing Mr Blackmon. He likewise admitted having seen Mr.
Blackmon in various placgs and knowing both that Mr. Blackmon lived in the Newton area and
that Mr. Blackmon owned a white “rag toip” Cadillac. Tr. pp. 809-11.

Clinton denied that he had ever been in the white Cadillac. When asked whether it would

R

8 See Mirandav. Arizona, 384 U.S. 436, 86 S.Ct. 1602 (1966).
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be possible for his DNA to be in the Cadillac, he said that he had leaned into it once while
talking to a girl. This occurred at the Hoile in the Wall on January 19", 20/12. Hé explained that
his DNA would be on the blue jumpsuit because he had touched it when he moved it in his
residence and when he loaned it to people. Tr. pp. 811-12.

Inv. Thompson’s third conversation with Clinton occurred on March 9, 2012. He first met
with Clinton in the detention center and did not advise him of his Miranda rights at that time.
Later that same day, however, Clinton initiated another conversation with Inv. Thompson and he
was interviewed at the Sheriff’s Office. Inv. Thompson advised Clinton of his Miranda rights
and secured a written waiver of those rights before speaking-to him. (See State’s Exhibit 62). Inv.
Thompson was especially careful to emphasize Clinton’s waiver of his right to counsel because
Mr. Frick represented him, but Clinton wanted to speak to Inv. Thompson without Mr. Frick
present. Tr. pp. 812-16; 822-23.

The resulting interview lasted “probably less than an hour.” This time, Clinton admitted
that he had seen Wayne Blakeney at the Hole in the Wall on January 19™. He also said that
Blakgney was in the white Cadillac. Tr. pp- 816-17. |

Capt. Michael Greene, of SLED;, was likewise involved in the investigatibn of Jenika
. Jones’ murder, and he interyiewed Green,on Jahuary 25“’, 2012 at the Lancaster County Sherift’s
Office. Green had already been arrested for murder. Before they spoke, Capt. Greene used a
Lancaster County Sheriff's Office advice of rights form (State’s Exhibit 63) to advise Green of
his M;'randa rights, and Green made a signed, written" waiver of his righfs. Capt. Bailey, of the
Lancaster County Sheriff’s Office was aiso present. Green was not restrainéd and was in street
clothes. Tr. pp. 827-33.

In the interview, Green claimed the witness that he had been at the Hole in the Wall,
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starting around 11:30 p.m. on the night of January 19, Tr. p. 834.

At various pdints during the inve:!stigation, investigators collected a known blood sample
of the victim taken at autopsy (Statle’s E>‘<hibit 35), as well as buccal swabs from Clinton (State’s
Exhibit 38), Pomp Blackmon (State’s Exhibit 50), Wayne Anthony Blakeney, Jr. (State’s Exhibit
51), Delico Lamar McDow (State’s Exhibit 52), and Green (State’s Exhibit 53). This evidence
was subsequently used for DNA testing by SLED. Tr. pp. 363-64; 418-21; 438-39; 484-88;
530-32. L L

A SLED DNA analyst took foufteen cuttings from the blue jumpsuit. SLED items 6.1
through 6.5 were introduced as State’s' Exhibit 56, and SLED items 6.6 through 6.14 were
introduced as State’s Exhibit 57. A presumpﬁve test for the presence of blood was positi\}e for
each of these cuttihgs. Tr. pp. 570-73.

Maryann Boehm, another SLED bNA anaiyst, testified that she had received the victims
known blood standard, as well as the buccal swabs from Clinton, Mr. Blackmon, Wayne
Blakeney, Jr., McDow and Greén. She was able to develop DNA profiles for each of these
individuals. She also received a number of items of evidence and tested those items against the
known standards. Specifically, she recei\i/ed the .380 shell casing; the swabs from the underside
of the exterior storm door handle; swabs from the exterior doorknob on the main door; twelve
cuttings from the blue jumpsuit; a swab from the jumpsuit and debris from the jumpsuit; cuttings
from a portion of the passenger side seat belt; a cutting from a stained fabric from the frént
passenger seat; a cutting from stained fa@bric from the front driver's seat; and swabs of reddish
brown stains from the rear seat, which she sub-categorized as swabs of reddish brown stains
from the rear seat, sleat section, and swabs of reddish brown stains from the rear seat back rest.

Tr. pp. 585-87; 591-94; 596-97.
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The DNA profile developed from; the .380 shell casing found at the murder scene (State’s
Exhibit 41) matched the victim.” Tr. pp.‘f594-95. Agent Boehm did not get a match on the swabs
from the storm door and the doorknob é(State's Exﬁibits 42-43). Although Clinton, Green and
Blakeney could be eliminated from the DNA found in the swab of the screen door handle (State's
Exhibit 42), the co-defendant McDow céuld not be eliminated. With respect to the swab of the
door handle (State’s Exhibit 43), “no conclusive statement could be made regarding inclusion or
exclusion of Jenika Jones or Devatee Clitilton as contributor to the mixture.” Tr. pp. 597-99.

Agent Boehm did not find human; blood on any of the cuttings from the jumpsuit, State’s
Exhibits 56-57. She also tested for the pfresence of touch DNA. The DNA profile devéloped oﬁ
item 6.1 was a mixture of at least th‘iee people. The victim, Mr. Blackmon and the four
defendants — Clinton, Green, McDow an§ Blakeney — were excluded as possible contributors to
this mixture. Also, the DNA profile dé‘veloped on item 6.2 was from an unidentiﬁed male.
However, the DNA profile developed on item 6.3 was a mixture of at least two indi\}iduals and
“Clinton could not be excluded as a p(i)ssible contributor to this mixture. The probability of
randomly selectirllgﬁ an unrelated indiviidual who could have contributed to this mixture is

“approximately one in 580.” Also, Agent‘:EvBoehm opined that “[nJo conclusive statement can be
made regarding the inclusion or exclu:;sion of Jenika Jones as possible contributor to this
mixture.”'® Tr. pp. 599-603; 610. ' |

As to the DNA profile developed;.SLED item 6.4, a swab from the blue jumpsuit, Agent

Boehm found a “mixture of at least four [individuals.” Again, Clinton could not be excluded as a

§

® Agent Boehm opined that “[t]he probability ofjirandomly selecting an unrelated individual having a DNA profile
matching this item is approximately one and 8.9 quadrillion.” Tr. p. 595.

19 She later explained that this means that “[t]heré is not enough information to either include them or exclude them
from that mixture.” Tr. p. 615. Also, she was  able to exclude all other individuals that she had compared as
contributors. Tr. p. 603. , '
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possible contributor to the mixture. “The probability of randomly selecting an unrelated
individual who could have contributed to this mixture is approximately one in 12.” Also, she
could not make a conclusive determination as to whether the victim, Green or McDow were
contributors to the mixture found. Agent Boehm performed more specific testing for the presence
of human blood on one of the cuttings from the Cadillac’s passenger side seatbelt and the other
cuttings and swai)s taken from the Cadillélc, but she did not find human blood. Tr. pp. 603-07.

SLED Agent Suzann Cromer, a firearms and tool mark examiner employed in SLED’s
forensic services laboratory, was qualified as an expert in firearms identification, without
objection. Tr. pp. 705-07. Agent Cromer examined the fired bullet recovered from the vietim’s
head at autopsy (State’s Exhibit 34) and the .380 cartridge casing found at the scene. (State’s
Exhibit 41). Unfortunately, she did noit have a firearm with which to 'compare these items
because both items had markings on them that would have potentially allowed her to identify the
items to a pérticular weapon. The .380 caliber casing was marked “CBC or Magtech
ammunition.” Agent Cromer opined that the bullet had “nine [lands] and grooves and it was
going to go spin to the left coming ... out of the barrel of the gun. At this time there is only one
known mmufécturer that uses nine left rifling and that is High Point firearms.” She also
explained that a .380 caliber bullet could be fired by a 9 mm. ﬁrearm. because it is the same size
as a 9 mm. Luger bullet. Tr. pp. 708-16. .

B. Clinton’s directed verdic:t motion and the trial judge’s denial of it.

Clinton moved for a directed verdict at the clqse of the State’s case. Tr. p. 846, lines 4-
16. Then, Green likewise moved for a directed verdict. He asserted that the State had not
presented any evidence that he was the triggerman and, thus, was prosecuting him under a theory

. of accomplice liability. However, there was no direct evidence against him and Blakeney could
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not testify whether or not he ever entere(f the victim’s trailer. Tr. p. 846, line 19 — p. 847, line 8.

Also, all of Blakenéy’s discussions were with Clinton. Blakeney never saw Green with a
gun, he never saw Green or others with‘ the spoils of a robbery and he never heard any of the
other co-defendants discuss an intended robbery or intent to harm Jenika Jones. Further, all
Clinton told Blakeney was that he needed to get some money. Green maintained that the
remaining evidence against him was “all the circumstantial evidence whirling around what
happened the day before, on January 18™. Yet neither Jamal Twitty nor Dominique Davis heard
Green discuss doing a “lick,” and the testimony of both witnesses was weak circumstantial
evidence. Tr. p. 847, line 9 — p. 849, line 13. /

He further pointed out that the State had presented his sister as a witness and that his
sister had testified that she was good friends with Jenika and was the godmother of Jenika’s
children. His sister also testified that Jenika and her children once lived with Green. Under these
circumstances, Jenika’s oldest child should have been able to recognize Green but ﬁo one who
was present at the scene or who could hé;ve been present saw him inside of the residence. Also,
there was no evidence of “bad blood bet%ween Green and the victim, and neither DNA nor other
forensic evidence linked him to the car, the residence or the murder. Tr. p. 849, line 14 — p.
850, line 11.

The State responded and opposeci both motions. The Solicitor argued that the evidence
was sufficient to go to the jury. Tr. p. 850, line 14 — p. 852, line 17.

The trial judge denied both motions as follows:

Well, as I review the evidence and the standard that I must apply at this stage it

appears there have been 22 witnesses presented, or actually 21. One of those

[witnesses testified] twice. That being Mr. Thompson.

If you start with the analysis of the testimony of Dominique Davis hearing the
conversation on 1-18-12 that Green and Clinton were talking about doing a lick.
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That Clinton said he still had Taz's gun and was not going to give it back. That
was on the a.m. of the 18th. And then on the p.m. of the 18th there's multiple
individuals outside of these same apartments; Mr. Twitty [and] Mr. Clinton
having a conversation. There [are] others around also -- about Clinton recruiting
someone to do a lick. He asked Twitty. He ... responds, yeah whatever, and then
when Al Green came up he asked Al Green and Twitty' s indication was he said
yeah, whatever. That he was down for it.

There's ... multiple witnesses that talk about the relationship between Clinton and
Green. So within 24 hours, 36 hours of the homicide you have two separate and
distinct individuals. One hearing a conversation between Green and Clinton about
doing the lick. Another having that conversation with Clinton about doing a lick
and then hearing Clinton ask Green and Green being down for it in that regard.

Now, you also have then I guess as you progress in time, you have different
testimony from ...one of the individuals about the neighborhood of Newtown and
that two individuals, black malés, go to Newtown and borrow a vehicle from
Pomp Blackmon; a white ragtop, Caddy that they are going to bring back within
an hour and a half, two hours. |

Now, you have witnesses ...circumstantially and by more direct witnesses placing
that Cadillac on [the trailer park road]. That would be the testimony of Shakela
Montgomery and her cousin Tameca Nelson [who were] coming home from
Applebees and saw the vehicle coming out being driven in a fast, reckless
manner, a white ragtop caddy. Both of them describe it as a white caddy and then
Tameca Nelson further goes to say she saw that same car the next day over at the
Piggly Wiggly. They further state that when they drive in there that night and they
see that car coming out that they don't see police. They don't see EMS. They don't
see a crowd. They don't see parties in there where something had potentially
already occurred. When that car is both reported to Lancaster police and then
recovered by Mr. Pomp Blackmon he testified he kept his car clean. It’s got some
red clay mud-type on it, it's kind of messy inside and further it was missing a
piece of molding. I think that's by the 23rd when Detective [Thompson] is ... out
there at Pomp Blackmon 's house, and on that same day on the 23rd, Detective
[Thompson] goes out and locates the what appears to be molding off of the
Cadillac on [the trailer park road]. So, you got witnesses identifying it out there at
particular time saying they saw it the next day -- one of them saying they saw it
the next day at Piggly Wiggly. Then you have a piece of a car I would say, or at
least just it's jury issue as to whether it is a piece of the car or not found on [the
trailer park road]. ‘

Going all the way back to Pomp Blackmon too, he did not identify anyone in this
case however he does say four black males; one [is] the driver, one passenger and
two in the back. That is the same indication that Mr. Blakeney testifies to that he
is driving. Mr. Clinton is in the front. He is saying what he [had] done earlier that
day. Mr. Green and a person that he does not know at that time who is later
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identified as' being ... Mr. McDow is in the back seat..So, they got mode of
transportation. They got the planning in mind to do a lick. They got tools in which
to do a lick and I submit not only:are the tools to do a lick but also the fact that ...
at least one of them is wearing ;a jumpsuit. When the car is recovered by Mr.
Blackmon and the police go out there and ... he has already found the jumpsuit
and [I] think there is the ID also from Tyson. Now, when you get to that jumpsuit
and you get to the DNA analysis[,] [and] perhaps some of the numbers aren't very
great, but there is some corroboration of Mr. Blakeney in the DNA analysis. DNA
profile developed from item two, is mixture of at least three individuals; Jenika
Jones and Delrico McDow [cannot] be excluded as a possible contributor to the
mixture. That is swabs from the [underside] of the storm door handle exterior. ...
[R]egardless of what the numbers are that corroborates Blakeney.

Item three profile -- item three swab from doorknob, DNA profile developed from
item three is a mixture of at least two individuals. No conclusive statement can be
made regarding the inclusion or exclusion of Jenika Jones and Devatee Clinton as
possible contributors. ...Pomp Blackmon, Wayne Blakeney, Delrico McDow and
Al Martinez Green can be excluded.

Item 6.1 which is a cutting from'the jumpsuit excludes all parties. Item 6.2 is an
unidentified male individual. Item 6.3 -- and I will note 6.2 is an unidentified
individual. I do not see that Reggie the roommate that they got buccal swabs from
him, unless I am incorrect in thafc regard. Item 6.3 Clinton can't be excused as a
contributor. All this is coming from the jump suit. Item 6.4 is mixture of four
individuals. Clinton can't be excluded. No statements can be made about inclusion
or exclusion of ... Jones, McDow.— I should say Miss Jones, McDow, and Green
in that mixture. That is a corroborating testimony as to Mr. Blakeney, where you
have this mixture of individuals, again I say regardless of the numbers. Further
from the statements given Green; Clinton and Blakeney were at the Hole in the
Wall on the 19th. |

Testimony of Miss Stradford that she was at ... Crenco. And she was approach by
Clinton wanting cigarettes and he was wearing that blue jumpsuit. The blue
jumpsuit in evidence. Her testimony is he was wearing that blue jumpsuit .... She
told him oh, this friend of mine did you hear what happened to Jenika and ... he is
not interested. Well, he is not interested in this Court's opinion because he already
knows what has [happened] to Jenika or that can be an inference that could be
drawn ... from the evidence.

Y'eisha Tinsley also [testified] concerning the Hole in the Wall on the 19th. Again_
Mr. Clinton gives conflicting statements. Mr. Frick wants out on the cross
examination of Mr. [Thompson], but it is not usual for someone not to tell the
truth, the whole truth and nothing but the truth on [their] first statement to the
police. The cross examination of Mr. Blakeney well, why didn't you tell him the
truth on the first statement. So you have all this corroborating circumstantial
evidence, and 1 would further add whether there is blood, whether there is
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fingerprints, whether there is hair, whether there is fiber, whether there is

someone's driver's license at the scene, the absence of evidence is not evidence of

absence. You have the testimony. of Mr. Blakeney that says he was driving. Two
individuals that he knew he identified. Three of them got out of the car, went in

down there [at the trailer park], came back in a hurry within ten minutes. The one

with the gun appeared to be cool, calm and collected. He says chill. The other

ones, lets go, lets go, lets go. I think that shows his manner in which he is driving

that I don't know if he skimmed something, hit a rut or what, and that molding

comes off. But I think there is both direct and substantial circumstantial evidence

as to both Mr. Clinton and Mr. Green and I would be remiss if I didn't point out

also the direct statement by Mr. Clinton to Mr. Blakeney that I killed that

individual. Not by name but by expletive.
Tr. p. 852, line 19 — p. 858, line 25.

Both defendants rested without presenting additional evidence. Clinton then renewed his
directed verdict motion. Tr. p. 868, lines 9-12. Green also renewed his prior motions. Tr. p. 868,
lines 15-17. The trial judge renewed his;ruling on the directed verdict motion. Tr. p. 868, lines
18-19.

C. The trial judge properly refused to grant a directed verdict.

South Carolina defines “murder” as the “killing of any pérson with malice aforethought,
either express or implied.” S.C. Code Ann. § 16-3-10 (2003). See also State v. Blakely, 402 S.C.
650, 742 S.E.2d 29 (Ct.App. 2013). “Malice is the wrongful intent to injure another and indicates
a wicked or depraved spirit intent on doing wrong.” State v. Wilds, 355 S.C. 269, 276-77, 584
S.E.2d 138, 142 (Ct.App. 2003); Kelsey,:331 S.C. at 62, 502 S.E.2d at 69 (same). “It is the doing
of a wrongful act intentionally and without just cause or excuse.” Tate v. State, 351 S.C. 418,
426, 570 S.E.2d 522, 527 (2002). Alternatively, “malice” has been defined as “something which
springs from wickedness, from depravitgr, from a heart devoid of social duty and fatally bent on

mischief.” 4Arnold v. State, 309 S.C. A15,7, 163, 420 S.E.2d 834, 837 (1992). See also State v.

Fennell, 340 S.C. 266, 275 n. 2, 531 S.E.2d 512, 517 n. 2 (2000) (“[m]alice is a legal term
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implying wickedness and excludiiig a just cause or excuse. The term malice indicates a formed
purpose and design to do a wrongful act under the circumstances that exclude any legal right to
do it”).

“When ruling on a motion for a directed verdict, the trial court is concerned with the
existence or nonexistence of evidence, not its weight. A defendant is entitled to a directed verdict
[only] when the state fails to produce evidence of the offense charged.” State v. Weston, 367 S.C.
279, 292, 625 S.E.2d 641, 648 (2006); State v. McHoney, 344 S.C. 85, 97, 544 S.E.2d 30, 36
(2001). “In reviewing the denial of a motion for a directed verdict, the evidence must be viewed
in the light most favorable to the State,: and if there is any direct evidence or any substantial
circumstantial evidence reasonably tending to prove the guilt of the accused, an appellate court
must find that the case was properly submitted to the jury.” State v.- Kelsey, 331 S.C. 50, 62, 502
S.E.2d 63, 69 (1998). “Unless there is é total failure of competent evidence as to the charges
alleged, refusal by the trial judge to direct a verdict of acquittal is not error.” State v. Irvin, 270
S.C. 539, 543, 243 S.E.2d 195, 197 (1978) (citing State v. Massey, 267 S.C. 432,229 S.E.2d 332
(1976)). See also State v. Hepburn, 406 S.C. 416, 429, 753 S.E.2d 402, 408-09 (2013); State v.
Martin, 340 S.C. 597, 602, 533 S.E.2d 572, 574 (2000).

Applying the above principles to; the facts of this case, Respondent submits that the trial
judge properly denied Green’s motion because the direct and circumstantial evidence presented
at trial, viewed in the light most favorable to the State, reasonably tended to prove his guilt or
was such that his guilt could be fairly and logically deduced. Kelsey, 331 S.C. at 62, 502 S.E.2d

at 69. Here, the State proceeded under a theory of accomplice liability.'' The Court explained in

1«1t is well-settled that a defendant may be convicted on a theory of accomptice liability pursuant to an indictment
charging him only with the principal offense.” State v. Dickman, 341 S.C. 293, 295, 534 S.E.2d 268, 269 (2000)
(citations omitted); State v. Leonard, 292 S.C. 133, 355 S.E.2d 270 (1987); State v. Cox, 258 S.C. 114, 187 S.E.2d
525 (1972); State v. Hicks, 257 S.C. 279, 185 S.E.2d 746 (1971); State v. Hunter, 79 S.C. 73, 60 S.E. 240 (1908).
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State v. Gibson, 390 S.C. 347, 701 S.E.2d 769-70 (Ct.App. 2010), that:

Under the “hand of one is the hand of all” theory of accomplice liability, one who
joins with another to accomplish an illegal purpose is liable criminally for
everything done by his confederate incidental to the execution of the common
design and purpose. A defendant may be convicted on a theory of accomplice
liability pursuant to an indictment charging him only with the principal offense.
[However, mJere presence and prior knowledge that a crime was going to be
committed, without more, is insufficient to constitute guilt. [Rather,] presence at
the scene of a crime by pre-arrangement to aid, encourage, or abet in the
perpetration of the crime constitutes guilt as a principal.

State v. Thompson, 374 S.C. 257, 261-62, 647 S.E.2d 702, 704-05 (Ct.App. 2007)
(internal quotations and citations omitted).

“Under an accomplice liability theory, ‘a person must personally commit .the
crime or be present at the scene of the crime and intentionally, or through a
common design, aid, abet, or assist in the commission of that crime through some
overt act.” ” See State v. Condrey, 349 S.C. 184, 194, 562 S.E.2d 320, 325
(Ct.App.2002) (quoting State v. Langley, 334 S.C. 643, 648-49, 515 S.E.2d 98,
101 (1999)). In order to establish the parties agreed to achieve an illegal purpose,
thereby establishing presence by pre-arrangement, the State need not prove a
formal expressed agreement, but rather can prove the same by circumstantial
evidence and the conduct of the parties. Id. at 193, 562 S.E.2d at 324 (stating that
under the hand of one is the hand of all theory, “[a] formally expressed agreement
is not necessary to establish the consplracy > which brings the accomplice to the
scene of the crime).

Gibson, 390 S.C. 347, 354, 701 S.E.2d 766, 769-70. See also Tr. pp. 982-84 (Jury charge).

As the trial judge correctly observed, the State presented evidence from several witnesses
that Clinton and Green were friends and associated with one another. Further, Clinton lived with
his gfandmother in a trailer adjacent to the one in which Jenika lived and where the murder
occurred.

On the morning of January 18", Dominique Davis overheard Clinton and Green discuss

doing a “lick” or robbing someone. Ms. Davis also heard Clinton say that “he had Taz’s gun and

Accordingly, the State may present an indictment charging a defendant as a principal based on information of aiding
and abetting the crime charged. /d. See also State v. Fley, 2 Brev. 338, 4 S.C.L. 338,1809 WL 338, 7 (S.C. Const.
1809) (“The distinction, however, of principal in the first and second degree being merely nominal, and no ways
.essential, it seems to be useless to preserve it in indictments”™).
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he wasn't going to give it back to hiin.” Further, Ms. Davis hgard Green ask whether “she” drove
“a black car.” However, the men never mentioned an intended victim by name or location and
Ms. Davis did not know whom the friends planned to rob. Tr. pp. 268-79.

On the night of the 18", Jamal Twitty had a conversation with Clinton in the presence of
two other men, in which Clinton asked if Twitty wanted “to go on a lick with him.” Twitty told
Clinton, “yeah,vwhatever.” Tr. pp. 284-86; pp. 287-88; 291-92. Clinton did not give an address
of the place he wanted to rob but said that it was “Not far.” TWitty changed his mind about
participating in the robbery and talked Clinton out of doing it on the 18" when Clinton asked if
Twitty could get a car because Twitty did not have a car and his girlfriend had told him that her
car was parked for the night. Tr. pp. 286-88; 292-93.

Green walked up a few minutes later, and Clinton asked Green whether Green “want[ed]
to go on a lick.” Green replied, “yeah, whatevér,” indicating that “he was down for it. ...[H]e
was like, yeah, he’s ready.” While Twitty did not see Clinton with a gun that night, he had
previously seen Clinton with one. Tr. pp. 286-89; 292-94.

Thus, there was evidence of a conspiracy by Clinton and Green to commit an armed
robbery, which was circumstantial evidence of malice. This evidence also establ‘ished an
undeniable motive for the subsequent murder. Although “motive is not an element of murder and
... the State need not prove motive, State v. Smith, 307 S.C. 376, 385, 415 S.E.2d 409, 414
(Ct.App. 1992), this evidence provides a reason fdr the subsequent murder of Jenika Jones.
Accord Williams v. State, 363 STC' 341, 611 S.E.2d 232 (2005) (circumstantial evidence showed
defendant's motives for murdering his wife and child were financial gain and elimination of his
* domestic problems); State v. Rice, 368 S.C. 610, 615-16, 629 S.E.2d 393, 395-96 (Ct.App. 2006)

(trial court did not err by refusing to sever murder and trafficking in cocaine charges where
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State's theory as to the motive for victim's murder involved the drugs victim stole from Rice
when he stole Rice's car, as well as the drug-related argument the two recently had involving the
marijuana); Commonwealth v. Pacell, 497 A.2d 1375, 1378 (Pa.Super.Ct.1985) (finding
evidence that defendant struck common-law wife five days before the murder of wife's paramour
was relevant to defendant's motive, and remoteness did not vitiate relevance given incident was
part of the sequence of events leading directly to the homicide).

More importantly, Wayne Blakeney’s testimony, various parts of which were
corroborated by testimony from other witness’. and DNA, provided further evider\lce that both
defendants were guilty of murdering the victim. Blakeney testifiéd that he is Clinton’s cousin
and friend, and that they sometimes hung out together. Blakeney also knows Green and McDow.
Clinton did not have a driver’s license at the time. So, Blékeney o'ccasionally drove him places,
if Clinton provided the transportation.

On the night January 19", Blakeney met up with Clinton, Green and McDow in the
Newton area. They later went to a residence in the same part of town, where they borrowed the
white Cadillac shown in State’s Exhibit 16. Blakeney did not know the name of the man from
whom they borrowed the Cadillac, but Pomp Blackmon’s testimony confirms that it was his
1991 eggshell white Seville. While Mr. Blackmon did not i(ientify the persons to whom he
loaned his vehicle, his testimony was.that he did not loan it to the first person who asked to
borrow it because that man did not have a license. Rather, Mr. Blackmon only loaned the car
‘after he was certain that the first man’s cousin had a license.

Additionélly, Mr. Blackmon saw the car stop after these two men left his driveway in it
and two more men got into it. He thus corroborated Blakeney’s testimony that there were four

people in the Cadillac: Blakeney, Clinton Green and McDow. Blakeney also testified that the
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four men first went to the Hole in the Wall. They all got into the Cadillac and left when Clinton
asked Blakeney to take him th> get some money. A quite reasonable inference from evidence that
Green and McDow got into the car when Clinton asked Blakeney to take him to get money is
that they intended to commit the “lick” or robbery that had been discussed on the morning and
night of the 18"

Following Clinton’s directions, Blakeney drove the Cadillac to the trailer park where the
murder occurred and where Clinton lived with his grandmother. Along the way there, Blakéney
saw that Clinton was armed with a gun. This is further circumstantial evide’nc§ suggesting the
intent to commit the previously-discussed robbery. Once they reached the trai}er park, Blakeney
parked the Cadillac at a location selected by Clinton. Clinton, Green and McDow then get out of
the car. Together, they walkgd behind a mobile home and disappeared for about ten minutes.
When they returned, they were running. Clinton, who was armed, told Blakeney to chill. On the
other hand, Green and McDow told Blakeney to “go” and were anxious to leave the scene.

Blakeney’s testimony that they were running when they returned to the car is
circumstantially corroborated by the information in the 911 call that three men were séen running
from the scene. Also and as the trial judge correctly observed, Blakeney’s testimony that he
quickly drove out of the trailer park is circumstantially corroborated by cousins Shakela
Montgomery and Tameca Nelson. When they t;Jmed on the road to go into the trailer park, a
white car headed in the opposite direction almost ran them off of the road. The car’s headlights ‘
were not on and it was being driven fast. A clear inference from their testimony is that this
occurred shortly afte-r the murder because neither woman saw police or EMS.

Shakela testified that th;e car was “an Oldsmobile, Buick, [or] Cadillac style.” Tr. pp.

247; 250; 252. Tameca described the car as “a white Cadillac with a rag top.” Tr. pp. 297-98.
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Tameca saw the same car the next day over at the Piggly Wiggly with a flat tire. This
corroborates Blakeney’s testimony of where he left the car and the condition it was in, as well as
Blackmon’s testimony about the condition of the vehicle when he found it the next day.

Blakeney’s testimony that he quickly drove out of the trailer park is also circumstantially
corroborated by testimony that a missing piece of molding that was on the Cadillac when Mr.
Blackmon loaned out the car on the 19™ was found by Inv. Thompson on January 23" in the
area of the road leading to the trailer park. Blakeney’s testimony is likewise corroborated by
evidence that there was red mud on the Cadillac that previously had not been on it.

Blakeney also testified that he drqve back to the Hole in the Wall after leaving the trailer
park. Green admitted to Tinsley, his girlfriend, and to Capt. Greene that he was at the Hole in the
Wall on January 19", and Ms. Stfadford saw Clinton there. Blakeney later dropped of Green,
McDow and two strangers in the Newton area before he took Clinton home: i.e., back to the
mobile immediately adjacent to the victim’s. As they were headed to Clinton’s residence,
~ Clinton said, ;‘I shot the bitch.” This is express evidence of malice. E.g., Salazar v. Staté, 397
S.Ww.2d 220 223 (Tex. Cr.App. 1966) (“Statements made by a slayer befo?e, at the time of, and
after the homicide are pertinent evidence to show express malice™); Hinton v. People, 169 Colo.
545, 551, 458 P.2d 611, 613 (Colo. 1969) (in light of defendant’s statement to victim, ““Bitch,
I'll kill you,”” promptly followed by defendant delivering a staggering blow and the fatal
stabbing, “the jury could find that defendant killed [the victim] with deliberation and
premeditation, and hence, with express(malice”); Hopkiﬁs v. State, 190 Ga. 189, 185, 8 S.E.2d
633, 636 (Ga. 1940) (un-contradicted evidence that defendant cursed victim and called him a
“vile and vulgar name” immediately before striking the fatal blow was sufficient to show express

malice).
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Green contends that it was prejudicial for the trial judge to rely upon this evidence in
denying his directed verdict motion. However, a party canhot argue one theory at trial and a
different theory on appeal. See State v. Bailey, 298 S.C. 1, 5-6, 377 S.E.2d 581, 584 (1989); State
v. Byram, 326 S.C. 107, 485 S.E.2d 360 (1997). See also State v. Prioleau, 345 S.C. 404, 411,
548 S.E.2d 213, 216 (2001) (an objection should be addressed to the trial court in a sufficiently
specific manner that brings attention to the exact error); State v. Watts, 321 S.C. 158, 167, 467 .
S.E.2d 272, 278 (Ct.App. 1996) (“To be preserved for appellate review, an issue must be both
presented to and passed upon by the trial court”). |

Alternatively, Respondent again notes that the State prosecuted Green under the theory of
the handoff one is the hand of all. One who joins another to achieve an illegal purpose is
criminally liable for everything his partner does in carrying out the common design and purpose.
State v. Condrey, 349 S.C. 184, 194, 562 S.E.2d 320, 324 (Ct.App. 2002). Further, the statement
was made shortly before Clinton left his cousin, Blakeney, with the murder weapon, an act
clearly in furtherance of the previously established conspiracy. Also, a very reasonable inference
is that Clinton made the statement in order to gain the assistance of his cousin and friend in
covering up the crime and to keep his cousin from saying anything about what had occurred on
the 18", Thus, it was properly admissible under Rule 801(d)(2)(E), SCRE, and State v. Sims, 387
S.C. 557, 694 S.E.2d 9 (2010). Respondent notes that this Court has previously considered
similar statements in ruling upon a directed verdict motion. See State v. Zeigler, 364 S.C. 94,
610 S.E.2d 859 (Ct.App. 2005) (brother’s statement that he kicked victim to death properly
considered in denying co-defendant brother’s directed verdict motion).

Additionally, Mr. Blackmon testified that there was a blue jumpsuit in his car when he

retrieved it on January 23" that had not been in it when he loaned it out on the 19", So, he turned
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the jumpsuit over to the Sheriff’s Office. Vivian Stradford testified that she was at Crenco after
10:30 p.m. on theA 19™ when Clinton approached her and asked for cigarettes. He was coming
from the Hole in the Wall and he was wearing the same blue jumpsuit that Mr. Blackmon later
found in the Cadillac. (State’s Exhibit 37). Ms. Stradford tried to discuss what she had heard
about the victim with Clinton, but he was not interested in discussing the matter. Once again, the
trial judge correctly reasoned that a reasonable inference from her testimlony is that the reason he
did not want to discuss the viptim’s death is because he already knew what had occurred: either
he, Green or McDo’w had murdered her.

Fuﬂhe@ore, even though the DNA evidence in this case ciid not .yield thé type of
statistical analyses that often identify a criminal wrongdoer(s) with virtually unerring precision,
it nevertheless corroborated other evidence presented by the State. The DNA profile on a swab of
the screen door handle (State's Exhibit 42, SLED item 2) was a mixture of individuals and
neither the victim nor co-defendant McDow could be excluded from that mixture.

This provides circumstantial evidence of his presence at the crime scene and thereby
circumstantially corroborates Blakeney’s testimony. Again, Clinton’s statement that “I shot that
bitch” tends to prove that he was the triggerman and thus establishes his presence when the crime
was committed. Further, in light of Blakeney’s testimony as to what occurred at the trailer park,
a reasonable inference is that both Green and McDow were with him when he shot her.

With respect to the touch DNA testing of the blue jumpsuit, the DNA profile developed
on SLED item 6.3 was a mixture of at least two individuals and “Clinton could not be excluded
as a possible contributor to this mixture. The probability of randomly selecting an unrelated
individual who could have contributed to this mixture is approximately one in 580.” Also, there

was not enough information to either include or the victim from that mixture. Tr. pp. 597-603,
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610; 615.

The DNA profile developed SLED item 6.4, a swab from the blue jumpsuit, was a
“mixture of at least four individuals.” Again, Clinton could not be excluded as a \possibl.e
contributor to the mixture. “The probability of randomly selecting an unrelated individual who
could have contributed to this mixture is approximately one in 12.” Also, Agent Boehm could
not make a conclusive determination as to whether the victim, Green or McDow were
contributors to the mixture found. Tr. pp. 603-07.

In addition, the murder in this case was committed with a deadly weapon‘ and malice may
be inferfed or implied from the use of that weapon. See State v. Belcher, 385 S.C. 597, 612, 685
S.E.2d 892, 810 (2009) (“The permissive inference charge concerning the use of a deadly
weapon remains a correct statement of the law where the only issue presented to the jﬁry is
whether the defendant has committed murder (or assault and battery with intent to kill)”); In re
Walter M., 386 S.C. 387, 391 & n. 2, 688 S.E.2d 133, 135 & n. 2 (Ct.App. 2009) (finding that
“[b]ecause the family court couid infer malice from a defendant's use of a deadly weapon or frorﬁ
' the evidence that the discharge of the weapon was likely not accidental, this evidence was
sufficient to overcome Appellant's motion for a directed verdict” and coﬁcluding that Belcher’s
disapproval of the instruction where there 'is evidence supporting a leéser-included. offense of
self—defense was not dispositive of reliance upon inference at directed verdict stage). See also Tr.
pp; 885 (Solicitor’s closing argument); 981 (jury charge). Finally, Clinton and Green both
admitted that they had been at the Hole in the Wall on the night of the 18" and Clinton made the |
inconsistent statements to law enforcen;ent discussed, supra.

Notwithstanding Green’s contrary argument concerning perceived deficiencies in the

prosecution’s proof of his guilt, Respondent submits that the trial judge properly refused to grant -
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a directed verdict because there was sufficient direct and substantial circumstantial evidence of
Clinton’s guilt submit the murder charge to the jury. E.g., Kels?y, 331 S.C. at 62,‘ 502 S.E.2d at
69; Irvin, 270 S.C. at 543, 243 S.E.2d at 197; Martin, 340 S.C. at 602, 533 S.E.2d at 574.

None of the various matters that he felt the State was should have proven but did not
demonstrate any error by the trial judge in refusing to grant a directed verdict. For instance, his
suggestion that the State did not prove that he waé present inside the victim’s home ignores both
the reasonable inferences discussed from Blakeney’s testimony and the DNA from the screen

vdoor handle discussed above, as Well as evidence tending to show that Clinton was in the
residence and shot the victim. As a result, the jury could find him guilty as an accomplice for
Clinton’s actions.

Also, the State was not required to produce the murder weapon. However, the State’s
evidence explained that the reason ‘it was unable to locate the murder weapon was because
Clinton gave the gun to Blakeney when he got out of the Cadillac at his grandmother’s house and
asked Blakeney to hold it for him."?

Likewise, his attack on the testimony by Ms. Davis and Mr. Twitty concerning the plan
by Green and Clinton to rob someone is without merit. Their testimony of this conspiracy and
clear-cut motive canﬂot be divorced from the actions of the two men on the 19™, when they went
to get Clinton “money,” and the victim was murdered during an obvious robbery or attempted
robbery of her residence. Similarly, his complaint about the supposed shortcomings of
Blakeney’s testimony ignores that the State presented a great deal of evidence that corroborated
Blakeney’s testimony. It further ignores very clear inferences from his testimony, as discussed.

Also, the attack on Blakeney’s credibility only goes to the credibility that he felt the jury

'2 A reasonable inference from this evidence was that he was attempting to dispose of the weapon or, at the very
least, he was attempting to hide it until he was certain that he was not a suspect in the murder.
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should assign to the testimony and has no bearing on whether the trial judge should have granted
his motion for a directed verdict. E.g., Weston, 367 S.C. at 292, 625 S.E.2d at 648 (“When ruling‘
on a motion for a directed verdict, the trial court is concerned with the existence or nonexistence
of evidence, not its weight. A defendant is entitledlto a directed verdict [only] when the state
fails t(; produce evidence of the offense charged”); McHoney, 344 S.C. at 97, 544 S.E.2d at 36
(same). | |

In the directed verdict motion in the trial court, Green did not juxtapose the evidence
presented in his case with that presented in State Thompson, 374 S.C. 257, 647 S.E.2d 702
(Ct.App. 2007), or Gibson, supra. Therefore, his argument in this regard is not properly before
this Court on appeal because a party cannot argue one‘theory at triél and a different theory on
appeal. See Bailey, 298 S.C. at 5-6, 377 S.E.2d at 584; Prioleau, 3l45 S.C.at 411, 548 S.E.2d at -
216 (an objection should be addressed to the trial court in a sufficiently specific manner that
brings attention to the exact error); Watts, 321 S.C. at 167, 467 S.E.2d at 278 (“To be preserved
for appellate review, an issue must be both presented to and passed upon by the trial court”). See
also State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693-94 (2003) (“In order for an issue to
be preserVAed for appellate review, it must have been raised to and ruled upon by the trial judge.
Issﬁes not raised and ruled upon in the trial court will not be considered on appeél”).

More importantly, Respondent submits that the State’s evidence in this case is a far cry
from the circumstantial evidence cases where this Court or the Supreme Court has found that a
directed verdict should have been granted. See, e.g., State v. Bostick, 392 S.C. 134, 708 S.E.2d
774 (2011); State v. Odems, 395 S.C. 582, 720 S.E.2d 48 (2011); State v. Bennett, 408 S.C. 302,

758 S.E.2d 743 (Ct.App. 2014)." Unlike Bostick, Odems, Bennett and State v. Schrock, 283 S.C.

" In Bostick, the Court found that the prosecution’s evidence only established a mere suspicion of Bostick’s guilt. It
found that the State had only presented the following pieces of circumstantial evidence of his guilt: the victim’s car
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129, 322 S.E.2d 450 (1984), this was not a purely circumstantial evidence case. Rather, there
was direct evidence of Clinton’s presence af the crimé scene and substantial circumstantial
evidence of the presence of Green and McDow. Also unlike Bostick, there was express malice
and evidence of motive in this case, all 'of which pointed directly at Clinton, Green and théir co-
defendants.

! Based upon ;chis record, Respondent submits that the directed verdict motion was
properly denied.

CONCLUSION
For all of the foregoing reasons, it is respectfully submitted that his Court should affirm

the judgment, as well as Appellant’s conviction of and sentence for murder.

Respectfully submitted,

keys, calculator, and other items from her home were found in the Bostick family's burn pile; the fire in the bumn pile
was accelerated with either kerosene or diesel fuel, and Bostick's mother did not use those accelerants when she
burned things in the pile; Bostick had a pattern that matched gasoline on his shoes and gasoline was the accelerant
used for the house fire; and the DNA from the blood found on Bostick's jeans excluded about ninety-nine percent of
the population, but the blood could not be matched to the victim’s DNA. The Court held that this was insufficient to
withstand a directed verdict motion because (1) the State did not present any direct evidence linking Bostick to the
crime scene or to the items found in the burn pile; (2) the State failed to establish that he had control over his
family’s burn pile; (3) the State did not introduce any weapon that it contended had been used to beat the victim in
the head; (4) there was no evidence that Bostick knew that the victim may have had money in her briefcase; and (5)
there was no evidence any money was in the briefcase on the Sunday of her murder. Bostick, 392 S.C. at 141-42,
708 S.E.2d at 778.

In Odems, the state presented circumstantial evidence that: (1) police found Odems in the getaway car with the
burglars and the stolen goods less than 90 minutes after the burglary; (2) Odems fled from law enforcement when
the car was stopped; and (3) Odems asked an individual not involved in the offenses to lie for him. 395 S.C. at 588,
720 S.E.2d at 51. However, other evidence presented did not tend to prove Odems’ guilt. For instance, the lone
eyewitness saw only two people at the crime scene; a forensic investigator collected twelve sets of fingerprints from
the crime scene, but none matched Odems’ fingerprints; and a co-defendant testified during the State's case-in-chief
that Odems did not participate in the crime but was present in the car after he offered him a ride. /d. The Supreme
Court reversed, finding that there was not substantial circumstantial evidence on which to base a conviction, and
therefore, the trial court erred in refusing to direct a verdict in favor of the petitioner. /d. at 592, 720 S.E.2d at 53.

Likewise, Bennett-was purely a circumstantial evidence case. This Court held that, at most, the evidence presented
merely raised a suspicion that defendant committed the crimes. Therefore, this evidence — including evidence (1)
that the defendant's fingerprint was found on a community room television set that may have been manipulated by
the burglar in an attempt to remove the television, and (2) that two small droplets of blood matching his DNA were
found below the space where a stolen television once sat in the computer room, where he had frequently been - was
insufficient to support the defendant's convictions for burglary in the second degree, petty larceny, and malicious
m_]ury to real property. 408 S.C. at 307-08, 758 S.E.2d at 745-46.
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