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_ CERTIFICATE OF COUNSEL

Counsel for the Respohdent, the South Carolina Uninsured Employers’ Fund hereby
certifies that the Petition for Rehearing was made and finally ruled upon by the Court of Appeals A

on February 27, 2015.

OUESTIONS PRESENTED
1. Did the Court of Ap?eals err as a matter of law in dismissing the P:etitioners’
Appeal? | |
2. Does the r‘efusal' by the Coprt of Appeals to hear the Petitioners’ appeal deprive

the Petitioners of an adequate remedy?

STATEMENT OF THE CASE

This matter was before the Single Commissioner pursuant to an amended Form 50 (A. p.
23) filed by the Claimant as a result of an alleged injury by accident on August 10, 2011. A
Form 51 and an amended Form 51 (A. p. 24) was. filed by Kirsten Barr on behalf of Chris
Thompson Services, LL.C aﬁd Bridgefield Casuailty Insurance Company. A Form 51 (A. p. 25)
was also filed by the SC Uninsﬁred Employers’ Fund (hereinafter “UEF”). Both Defendants
denied each and every allegation. | |

On Janﬁary 24, 2012, Defendant Chris Thompson Services, LLC and Bridgefield
Casualty Insurance Compaﬁy- filed a Petition to Transfer Liability to.the SC Uninsured
Employeré’ Fund pursuant 'Lo SC Code Ann. §42-1-415. The UEF filed a Return to the 'Petition
denying that Petitioner had met all requirements of SC Code Ann §42-1-415, S.C. Reg. 67-415
and relative case law. | ..

A hearing was held in this matter on May 15, 2012 before Commissioner McCaskill and

an Order was issued on Augﬁst 23,2012 (A. p. 1). The Order held, among other things, that the
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Claimant’s accident was a compensable injury by accident and awarded the Claimant temporary
total benefits beginning August 10, 2011, and continuing until he reached maximum medical -
improvement and further ordered a medical evaluation. The Commissioner held that JIS
Trucking (immediéte employer) was operating as a subcontractor for Chris Thompson Services,
LLC, and as such, Chris Thompson Services, LLC was an upstream statutory employer pursuant
. to §42-1-415. The Commissioner found Chris Thompson Services, LLC, as statutory employer,
was liable to pay the Claimant benefits in which he was due under the Act as JJS Trucking was
uhinsured at the time of the accident. As to the Petition to Transfer Liability to the SC
Uninsured Employer’s Fund, the Commissiqn ruled that it was not ripe for adjudication because
the higﬁer tier contractor had not “paid all benefits due to the Claimant under the Act”. The
Single Commission did not address the rémainirig requirements of §42-1-415 that must be
established in order to transfer liability. Chris Thompson Services, LLC and its carrier,
Bridgefield Casualty Insurance Company appealed this Order by Form 30 filed on September 5,
2012 (A. p. 72). ‘A Full Commission hearing was held on January 23, 2013 and brder‘issued on
May 15,2013 (A. p. 12) afﬁnning the‘Order -of the Single Commissioner.

Bridgefield Casualty Insurance Company appealed this matter to the ‘Slouth Carolina
Court of Appeals. The South Carolina Court of Appeals issued Opiﬁion Number 5291 on
Jénuary 28, 2015, holding that the issues raised By the Petitioners were not immediately
appealable because the Commissioﬁ had “nof yet ruled on the merits of Samuel Rose’s eﬁtire
claim for benefits.” |

This Petition for Writ of Certiorari was filed on March 30, 2015.
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ARGUMENT

The Court of Appeals properly ordered that Petitioners’ Appeal must be dismissed as
there has been no final judgment as required by The Administrative Procedures Act (APA).

Section 1—23-—390 of the APA governs appellate review. It provides, “An aggrieved party
may obtain a review of a final jﬁdgment of the Circuit Court or the Court of Appeals . . . “This

issue was clarified in the Bone v. U.S. Food Services case (Bone v. U.S. Food Services, 404 S.C.

67, 744 S.E.2d 552) where it was held that “there is no enforceable judgment at this stage as the
Commission is tasked with further obligationé in determining Bone’s compensation and in
setting forth a final award that consﬁfutes an executable judgment . . . is not a final judgment

disposing of the entirety of the action and leaving nothing further to be done but execution of the

judgment.” Supra at 559. Also see the Charlotte-Mecklenburg Hosp. Auth. V. S.C. Dept of

Health & Envt’] Control case (Charlotte-Mecklenburg Hosp. Auth. V. S.C. Dept of Health & ‘

Envt’l Control 387 S.C. 265, 276, 692, S.E.2d §94-895). | »

Similarly, in the case at bar thére are many outstanding issues to be detefmined by the
Workers’ Compensation Commission including determinations as to when the Claimant reached
max1mum medical improvement or sustained any permanent disability. The parties have in fact,
just recently (April 21, 2015) appeared before the Workers’ Compensation Commission on other
issues involving this claim. Clearly, indicative of the fact that there has been no final judgment
in this matter. |

The Petitioners’ afgument that it will have no remedy at law if the case is not dismissed is
without merit. The- Court . of Appeals was correct in finding that Petitioners’ could seek

reimbursement after a final decision. Petitioners’ were not prevented in making its arguments in
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its appeal to the Full Commiésion. Only on appeal from the Full Commission is there required to

" be a final judgment.

Also without merit is the argument that Petitioners’ have paid “all benefits due” at the
time of the initial hearing. The Order establishes that Petitioners’ had paid only a portion of the
Temporéry Total‘ disability payments that We;e due, and had paid a fraction»of the past medical
benefits due and arising on behalf of the Claimant.‘. Fﬁrthér, the Commission awarded ﬁlﬁher '

" medical treatment.

The initial issue presented in this appeal stems from the application of §42-1-415 of the
SC Workers’ C’oAmpen‘sation Commission. The Statutory Employer and its Carrier, Petitioners’
herein, filed a Petition to transfer its liability to the SC Uninsured Employers’ Fund.

To warrant the granting of a Petition to Transfer Liability, the Carrier must meet all
statutory and legal requirements. §42-1-415 providés in part:

(A) Notwithstanding any other provision of law, upon the
submission of documentation to the commission that a contractor
or subcontractor has represented himself to a higher tier
subcontractor, contractor, or project owner as having workers’
ckpmpensation insurance at the time the contractor or subcontractor
was engaged to perform work, the higher tier subcontractor,
contractor, or projéct owner must be relieved of any and all
liability under this title except as specifically provided in this
section. In the event that employer is uninsured, regardless of the
number of employees that employer ‘has, the higher tier
subco.ntractor, contractor, project owner, or his insurance carrier
shall in the first instance pay all benefits due under this title. The -
higher tier subcontractor, contractor, prdject owner, or his
insurance carrier’ may petition the commission to transfer
responsibility for continuing compensation and benefits to the
Uninsured Employers’ Fund... '
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-(B)  To qualify for reimbursement under this section, the higher

tier subcontractor, contractor, or project owner must collect
documentation of insurance as provided in subsection (A) on a
standard form acceptable to the commission. The documentation
must be collected at the time the contractor or subcontractor is
engaged to perform work and must be turned over to the
commission at the time a claim is filed by the injured employee.

The right of a statutory employer such as Chris Thompson Services, LLC to avoid
liability under this statute, depends upon compliance with the specific terms and conditions
imposed for transferring liability. Herein, Chris Thompson has failed to comply with all of the

. statutory and legal requirements and is not entitled to transfer liability to the UEF. Cincinnati

Ins. Co. v. South Carolina Sepbnd In-iurs} Fund, 297 S.C. 372, 377 S.E.2d 130 (Ct. App. 1989).

The Single Comrﬁission ordered that the Petitioners’ were not entitled to transfer liability
to the Uninsured Employers’ Fund as they had not paid “all benefits due” and therefore, the issue
was not ripe for adjudication. This finding was affirmed by the Full Commission. The other
requirements mandated by §42-1-415 were never addressed. The Commission did not need to
address those requirements as the very first requirement of “paying all benefits due” had not
been met.

Respondent asserts that the finding of the Single and Full Commission Wé.s proper and
must be affirmed. Support of this is set forth below. |

Chris Thqmpson Services has f_aﬂed to meet the requirements as set forth in §42-1-415 in
the following ways: |

1. §42-1-415(A) requires the upstream contractors to initially pay all benefits due to
the subcontractor’s injured employee. Then, the contractor may petition to transfer the
responsibility of future payments to .thé Fund. The purposé of this section is principally

concerned with protecting a subcontractor’s injured employee in need of treatment and benefits
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pending a court determination of liability that could take months or years. The Statutory
Employer’s failure to take care of the Claimant herein may have caused the Claimant’s condition
to deteriorate and ultimately causing further costs than necessary.

At the time of the hearing, the Carrier had only recently started paying some minimal
temporary total benefits. It had not paid the correct amount dqe, and it had not provided medical
treatment.

2. A cursory review of the certificate of insurance presented by the S;catutory
Employer shows that the certificate only indicates a “Binder” of insurance, not a policy (A. p.
148). An insurance binder is only a temporary issuance of proof of insurance that will “bind” or
cover you temporarily until a fo‘rmal f)olicy is issued. The certificate of insurance is dated ten
(10) months prior to the Claimant’s date of injury and no binder éould remain in effect for that
period of time.

3. The certificate of insurance is blank in the “description of operations” boi,

contrary to the requirements as set forth in the Hopper v. Terry Hunt Construction, 383 S.C. 310,

680 S.E.2d 1 (2009), where the Court declared that in order to transfer liability the certificate of
. insurance presented to the upstream contractor must be fully completed. In this case, the
ACCORD Form was incomplete, the Court held that the Employef “submitted an incomplete
document purporting to show that it had workers’ compensation policy... In our view, accepting
an incomplete ACCORD Form does not constitute proper documentation.” The Court
specifically stated that one of. the omissions on the certificate of insurance in the Hopper case

was the section for “Description of Operations.”
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4. ‘§42—1-415 pfovides “documentaﬁon must be ... turned over to the Commission at
the Itime a claim is filed By the injured émploy,ee”. The Claimant filed his claim oﬁ or about
September 8, 2011. The Statutory Employer/Carrier, filed a F orm 51 on October 7, 2011
- wherein Chris Thompson raised §42-1-415 as a defeﬁsé. However, documentation was not
provided toA the Commission until the foﬂowing year on January 24, 2012, when it filed a Petition
to Transfer Liability (A. p.K 112-1 15). '

5. There is no evidence fhat the immediate employer participated in any fraud upon
the statutory employer by giving tﬁe statutory employer a “BINDER” of coverage. The intent of
Section 42-1-415 is to prove a statﬁtofy employer relief when “documentation of insurance” has
been given (through fraud). Here, the étatutdry employer never even recei%/ed documentation of
insurance, only a binder. The immediate employer never fraudulently represented to the
upstream that he had “coverage”.

Even if this court diségrees with the finding by the Commission and the Court‘ of
Appeals, the carrier has failed to prove, and the Commission has failed to find any findings of
fact that all statutory and legal requirements of SC Code Ann. §42-1-415 have been met. If this
Court were to reverse the Order of the Court of Appeals,‘ then the only remedy is to remand the
case to the Commission for pfoper ‘ﬁnding:s of fact as to all the statutory and légalrequi’rements: :
to transfer liability. | |

Even if Petitioners> were successful in this argument before the Court, the .ca‘se would
need to be remanded for a determinati_on as to whether all of the requirements of §42-1-415 had

~ been met. Clearly, each request was not met.

Page 7 of 8
Response of Respondent, SC Uninsured :
Employers’ Fund to Petition for Writ
Of Certiorari



CONCLUSION

The S.ingle Commission only ruled upon only one prong of the several requirements of
§42-1-415 even if the appeal had not been dismissed because of the lack of finality below the
underlying application of §42-1-415 would require the matter to be remanded for further

findings. Clearly, piecemealing of issues serves no purpose.

The Court of Appéals ruling that the case does not result from a final judgment below and

is dismissed must be affirmed.

Respectfully Submitted,

,,,,,,, -y /é‘/}/

Amy \2 cé{ﬁeld =

Cofield Law Firm
809 South Lake Drive

Lexington, South Carolina 29072

Phone: (803) 951-0389

Facsimile: (803) 951-0398

Email: amy@cofieldlaw.com

Attorney for the Respondent, South Carolina
Uninsured Employers’ Fund

April 29, 2015
Lexington, South Carolina
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PROOF OF SERVICE

The undersigned, Amy V. Cofield, hereby certifies that I have on this 29" day of
April, 2015 served a copy of the within and foregoing RETURN OF RESPONDENT, SOUTH
CAROLINA UNINSURED EMPLOYERS FUND TO PETITION FOR WRIT OF

CERTIORARI, by depositing same in United States Mail, First Class Postage Prepaid and
addressed as follows: | ’ -
| RECEIVED)
| MAY 0 42015
SC Court of Appeals
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Mr. Daniel E. Shearouse, Clerk of Court
Supreme Court of South Carolina

Post Office Box 11330

Columbia, South Carolina 29211.

Ms. Klrsten Leslie Barr, Esqulre
Trask & Howell, LLC

Post Office Box 2167

Mt. Pleasant, South Carolina 29465

M. Joseph Brooks Fisher, Esquire
. Post Office Box 63506
N. Charleston, South Carolina 29419-3506

Mr. Benjamin William Akery, Esquire
Post Office Box 1028 .
Goose Creek, South Carolina 29445

-Mr. John Eric Kaufmann, Esquire
Post Office Box 6461 , :
Columbia, South Carolina 29260

JJS Trucking, LLC ‘

ATTN: Cedrick Smalls, Registered Agent
137-A Gordon Street

Charleston, South Carolina 29403

Ms. Amy Bracy, Judicial Director

SC Workers’ Compensation Commission
Post Office Box 1715

Columbia, South Carolina 29202-171 5

Jenny Abbott Kitchings, Clerk of Court
South Carolina Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211

April 29, 2015
Lexington, South Carolina

. ’ /7
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Q/- \/ y C/f C,//
Amy V. Ceffield */{
Cofield Law Firm

809 South Lake Drive
Lexington, South Carolina.29072
Phone: (803) 951-0389
‘Facsimile: (803) 951-0398
Email: amy@cofieldlaw.com -
Attorney for the Respondent, South Carolina
Uninsured Employers’ Fund
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Thomas C. Cofield
Amy V. Cofield
Huntley S. Crouch
David S. Hipp
Jeffrey A. Haladay
Attorneys At Law

Columbia, Souif Carolina 29211

Samuel A. Rose v. JJS Trucking, LLC, SCUEF and Chris Thompson
Services, LL.C and Bridgefield Casualty Insurance Company

WCC File No.: 1112328

Appellate Case No.: 2013-001322"

Our File No.: 42.04

Dear Mr. Shearouse:

Please find enclosed herewith the original and six (6) copies of the followmg documents
for filing in the above- referenced matter:

1.~ Return of Respondent, South Carolina Uninsured Employers’ Fund, to

Petition for Writ of Certiorari; and
2. Proof of Service of same

By carbon copy of this letter I am hereby. serving all parties with a copy of the above-
referenced documents. :

Thank you in advance for your attention to this matter. If you have any questions or
concerns regarding the enclosure, please do not hesitate contacting me at the number below.

o /7
Y S ‘}/

Amy V. Cofield ECEEVED

Very truly) yours

AVC/amm
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MAY 0 42015
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Joseph Brooks Fisher, Esq. (with copy of enclosures)
Benjamin William Akery, Esq. (with copy of enclosures) SC Court Of Ap p eals

John Eric Kaufmann, Esq. (with copy of enclosures)

JJS Trucking, LLC, ATTN: Cedrick Smalls, Registered Agent (with copy of enclosures)
* Ms. Amy Bracy, Judicial Director, SCWCC (with copy of enclosures)
~Jenny Abbott Kitchings, Clerk of Court, Court of Appeals (with copy of enclosures)
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