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STATEMENT OF ISSUES ON APPEAL

This Court should affirm the Circuit Court’s ruling that it lacked subject

matter jurisdiction to overturn Magistrate Court Judgments.

II.

HI.

IV.

A. Appellant cannot rely on Rule 60(b) as a basis to overturn Magistrate
Court judgments.
B. Appellant is procedurally barred from challenging the Magistrate

Court judgments through a collateral lawsuit filed in Circuit Court
ten years later.

C. Based on Appellants submissions to the South Carolina District
Court, Appellants Fourth Count should be dismissed.

D. As all Counts arise from Appellant’s claim regarding jurisdiction and
invalidation of fees and judgments, the Circuit Court does not have
jurisdiction to hear any of Appellants claims in this matter.

The Circuit Court correctly dismissed the Fourth Count of Appellant’s
Second Amended Complaint as Appellant cannot prove a genuine
issue of fact as to a Constitutional violation.

A. User Fees are uniformly applied and do not violate Appellant’s
Equal Protection Rights.

B. Appellant cannot show a genuine issue of material fact as to any
constitutional violations of the Sheriff’s Office or Deputy
Long.

Appellant’s tort claims were properly dismissed pursuant to the South
Carolina Tort Claims Act and applicable case law.

A. Appellant cannot prove a genuine issue of fact as to negligent
retention.
B. Appellant cannot prove that a genuine issue of fact exists to

prove actual malice.
Appellant’s Sixth Count was properly dismissed.

Appellant cannot prove a genuine question of fact with regard to
liability of Dep. Long.
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VI.  The Circuit Court correctly held that there was no question of fact and
properly granted Respondents’ Motion for Summary Judgment.

VII.  This Court should affirm the Circuit Court’s denial of Appellant’s
Motion for Partial Summary Judgment, in which he asserted that South
Carolina Magistrate Courts do not have jurisdiction to hear cases involving
User Fees.
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STATEMENT OF THE CASE

This is an appeal from the Cﬁarleston County Circuit Court’s grant of Summary
Judgment to Respondents J. Al Cannon, Jr., Charleston County Sheriff’s Office,
Charleston County Revenue Collections Dept., and Harry Long (hereinafter collectively
referred to as “Respondents”). This case has a long procedural history as Appellant
amended his Complaint three times over the course of twenty-two (22) months and
because the case spent time in both state and federal courts. The initial Complaint vs}as
filed on February 11, 2011, with three causes of action: Invalidating Sheriff’s Deed,
Invalidation of User Fees and Judgmeﬁts, and a general civil rights claim regarding the
imposition of fees and sale of property. See Compl.. The thrust of Appellant’s
Complaint was that he did' not believe that the Charleston County Solid Waste Recycling
and Dispbsal User Fee (“User Fee”) applied to him because the county did not pick up his
trash. . Compl. at 1-2. Rather, Appellant “contracted with a private trash hauling
company licensed by the county to remove his trash...” Compl. at 3. Further, he
asserted .that he applied for a waiver of the user fee, and the “county’s User Fee
Department granted Simmons’ request for a waiver of the user fee for the initial year and
for all years following up to the present.” Compl. at 2.

Appellant amended his Complaint on March 23, 2011, to add a cause of action to
invalidate judgﬁents for non-owned real property and to add a claim for civil conspiracy.
See Am. Compl. In his Amended Complaint, Appellant alleges that “Simmons was not
required to pay a user fee under Ordinance Section 10-56 for TMS 138 because the

County did not remove any trash from TMS 138. Simmons contracted with a private,



approved and licensed solid waste collection company to remove his trash as permitted by
Ordinance Section 10-24.” Am. Compl. at 2. Appellant again alleged that the County
User Fee Department had gfanted him a waiver of all usér fees. Am. Compl. at 2.

" Based on the constitutionai violations alleged in the Complaint, the suit was
removed to federal court on March 25, 2011. Defendants Sheriff’s Office and
Charleston County filed an Answer in Feclle.ral Court on March 31, 2011. Thereafter,
Plaintiff filed a Second Amended Compléint on October 15, 2011. See 2nd Am.
Compl. In the Second Amended Complaint, Appellant dropped his claim for civil
conspiracy and added a tort claim. Appellant admits in his Second Amended Complaint
that Charleston County Ordinance Section 10-56 was adopted “to impose user fees upon
the owners of real property located in the county for the express purpose of paying the
costs of garbage and trash disposal at the county’s facilities.” 2nd Am. Compl. at 1-2.
Yet, Appellant continued to argue that he was not required to pay the user fee because the
“Defendant County does not provide any trash removal services” for Appellant. 2nd Am.
Compl. at 3. Interestingly, Appellant chose to delete his admission fhat he used a private
trash collection company to collect his garbage. ‘This may have been because this
Second Amended Complaint was filed after the deposition of Charleston County
employées were taken who explained that the User Fee is not specifically for trash
collection, but rather for the disposal of solid waste. Mem. in Supp. of Defs.” Mot. for
Summ. J., July 27, 2012, at 2. Similarly, Appellant correctly states in his Second

Amended Complaint that the Charleston County Auditor’s office (as opposed to the User



Fee Department) removed the User Fee from his tax bill, which the prior deposifions
explained was a ministerial function. Id. at 7-8.

On November 7, 2011, “Appellant filed a motipn to dismiss the Second Amended
Complaint on the basis that the District Court did not have subject matter jurisdiction to
consider the validity of a state court judgment and that the civil rights claims were
‘inextricably intertwined’ with them.” Br. of Appellant at 10; see also Pl.’s Mot. for
Voluntary Dismissal and Stay at 5. Appellant also asserted that review by the District
Court “would require appellate review of those [Magistrafe Court] decisions.” Pl.’s Mot.
for Voluntary Dismissal and Stay at 4.

The Court ultimately granted Appellant’s motion to dismiss on February 6, 2012.
Order, ECF No. 44. In this Order, the Court outlines Appellant’s five causes of action
and states that “[a]ll of these causes of action arise from one or more of the Defendants
allegedly assessing Plaintiff for various user fees and then obtaining judgment against
Plaintiff based on these assessments.” Order at 1. The Court found that it was
prohibited from entertaining a claim to invalidate state court judgments referenced in
Counts One, Two, and Three and also stated that “the Court agrees with Plaintiff that the
§ 1983 claim in Count Four is ‘inextricably intertwined’ with the challenged state court
judgments, and the Court is therefore barred from exercising jurisdiction over this claim
as well.” Order at 3. The District Court declined to exercise jurisdiction over the fifth
count and remanded the case back to state court. Order at 3.

Once back in state court, Appellant filed a Motion to Amend his Second

Amended Complaint to add a cause of action for Inadequacy of Sale price. See Pl.’s



Mot. to Amend 2nd Am. Compl. ‘While Appellant discussed in his proposed amendme;lt
certain actions taken by the named defendants, Appellant did not specify who this Sixth
Count was against. See id. Rather, Appellant merely stated that the sale price was
grossly inadequate. Id.
| In July 2012, Respondents filed a Memorandum in Support of Summary

Judgment explaining the basis for why the User Fee was a valid fee in general and as it
was applied to Appellant. See Mem. in Supp. of Defs.” Mot. for Summ. J., July 27,
2012. Furthér, Respondents explained that removal of the User Fee by the Office of the
Auditor was a ministerial Afunction, which did not relieve the resident of the duty to pay
the User Fee; that the Magistrate Court judgments were .valid; that the South Carolina
Tort Claims Act shields the County Defendants from liability; that Appellant did not
allege a valid constitutional claim; and that there was no genuine issue as to any claim of
negligence. Id. |

Resbondents filed an Amended Supplemental Memorandum asserting that the
Circuit Court did ﬁot have jurisdiction to overturn Magistrate Court judgments in this
case; that the unappealed orders of the Magistrate Court became the law of the case; that
the Magistrate Court had jurisdiction pursuant to S.C. Code Ann. § 22-3-10; and that
Appellant could not succeed on a claim of ﬁegligent retention. See Am. Supplemental
Mem. in Supp. of Defs.” Mot. for Summ. J., Sept. 4, 2012.

Appellant filed a Motion for Partial Summary Judgment as to the first three
Counts in his Second Amended Complaint. Pl.’s Mot. for Partial Summ. J. Appellant

argued that the Magistrate Court lacked subject matter jurisdiction over a suit to collect a



user fee; that any judgments issued from the Magistrate Court were void; and that because
the judgments were void, the ensuing Sheriff’s Sale and deed were also void. Id.
Respondents filed an opposition to Appellants Motion on August 14, 2012, refuting
Appellant’s position that subject matter can be challenged at any time. Defs.” Mem. in
Opp. to Pl.’s Mot. for Partial _Summ. J. Specifically, Respondents showed that every
case relied upon by Appellant dealt with direct appeals or distinguishable facté. Id. at
1-4. Respondents also asserted that Appellant failed to file any post-trial motions or
appeals once he received notice of the judgments. Id. at 4-8. Of note, Appellant
confirms in his ﬁotion that he received notice of the judgments in August 2009. Pl’s
Mot. for Partial Summ. J. at 8. In their opposition, Respondents also asserted why the
Magistrate Court had jurisdiction to hear cases involving User Fees. Defs.” Mem. in
Opp. to PL’s Mdt. for Partial Summ. J. at 8-10. This argument regardiﬁg Magistrate
jurisdiction was supplemented by memorandum in September 2012. See Defs.” Am.
Mem. in Opp. to P1.’s Mot. for Partial Summ. J.

A hearing was held on November 7, 2012. At that ‘hearing, the court heard
arguments from both parties, but stopped both parties before arguments were complete.
Tr. of Hr’g, Nov. 7, 2012, The hearing judge denied both parties’ motions for summary
judgment, but granted Respondent’s Motion to Dismiss Deputy Long. Tr. of Hr'g,
26:4-12, 30:24-25. Appellant argued that the basis for his constitutional claim and for
tort liability against Deputy Long was that Deputy Long acted with malice toward
Appellant. Tr. of Hr’g, 30:18-22. The support presented for Appellant’s positi>on was

one phone call between Deputy Long and Appellant. Tr. of Hr’g, 28:16-20. The
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hearing judge determined that Appellant had not brought forth sufficient facts to allege
malice and granted Respondent Long’s Motion to Dismiss. Tr. bf Hr’g, 30:18-25.

Thereafter, Respondent ﬁled a Motion to Reconsider the denial of summary
judgment, and Appellant filed a Motion to Alter or Amend the Order dismissing Long
from the suit. Mot. to Recons., Nov. 29, 2012; PL.’s Mot. to Alter or Amend J., Dec. 6,
2012. Appellant did not make any motions to reconsider or to alter or amend the denial
of his Motion for Partial Summary Judgment.

The Court heard arguments on March 20, 2013 on both parties’ motions. At that
hearing, the issue of jurisdiction was argued by both parties. Appellant asserted that he
was allowed to bring an independent action challenging Magistrate Court judgments
pursuant to Rule 60(b), SCRCP, because of exceptional circumstances. Tr. of Hr’g, Mar.
7,2013, 8:10-9:3. However, the only exceptional circumstances given by Appellant was
that the Magistrate Court allegedly did not have jurisdiction and that Appellant was
allegedly not given notice. Id. Because he claimed he did not have notice, Appellant
further argued that it would be inequitable to enforce a judgment of which Appellant was
unaware. Id. at 11:23-12:3. Appellant also argued that because a “suit for user fee is
no[t] contained within the specifics items which are contained in that statute [S.C. Code
Ann. § 22-3-10],” the Mégistrate Court did not have jurisdiction. Id. at 11:8-10.
Finally, Appellant once again argued that based on one phone call between Deputy Long
and Appellant, Appellant had proven a question of fact as to malice and an equal

"protection violation. Id. at15:14-21. Appellant’s Motion to Alter or Amend was denied

and Respondent’s Motion to Reconsider was taken under advisement.



OhlApril 2, 2013, the hearing judge’s clerk sent an email to the parties advising
that Respondents’ Motion to Reconsider had been granted. Email, April 2, 2013. The
clerk asked Respondents to submit a proposed order, and once the Order was submitted,
all parties were asked to submit any proposed changes. Id. Appellant submitted h_is
proposed changes by email on April 15, 2013, and the Order was filed on June 21, 2013.
Order, June 21, 2013.

On July 10, 2013, Appellant then filed a Motion to Alter or Amend the Order of
June 21, 2013, which dismissed his Second Amended Complaint. See Pl.’s Mot. to Alter
or Amend J. The court entered an order deﬂying Appellant’s Motion on October 13,
2014. Order, Oct. 13, 2013.

| STATEMENT OF THE FACTS

Appellant owned several pieces of property on Johns Isiand, including a parcel
designated as TMS 282-00-00-138 (“TMS 138"), which had a residential dwelling on it
and was therefore, subject to a User Fee. Mem. in Supp of Defs.” Mot. for Summ. J.,
July 27, 2012, at 2." For years, Appellant refused to pay the User Fee based on the
mistaken belief that because the >County did not collect the trash from his house, he did
not have to pay the User Fee. Id. at 1. Further evidence of Appellant’s
misunderstanding of the law is with regard to a County-mandated Storm Water Fee.
Appellant did not believe he had to pay the Storm Water Fee “[b]ecause I don’t feel that I
have to pay for an act of God, stop it from raining.” Id. Appellant’s positien was that
“a user fee, business license fee, storm water bill, none of that pertained to me. So if it

don’t pertain to me, why should I pay for it.” Id.



Appellant also contends that he has never u'sedvsolid waste disposal services, but
his own court filings conflict on this issue. Appellant filed an affidavit averring that “I
don’t have any trash pickup or take any solid waste to the landfill.” Simmons Aff. at 2.
Appellant relies on this statement in his Initial Brief. Br. of Appellant at 33. However,
this is in direct contrast to Appellant’s other court filings. Namely, in Appellant’s initial
Complaint and Amended Complaint, he stated that he “contracted with a private trash
hauling company to remove his trash.” Compl. at 2; see also Am. Compl. at 2.4.

Regardless of Appellant’s conflicting statements, Appellant was required to pay a
User fee established through a county ordinance in 1987 in accordance with S.C. Code
Ann. § 44-55-1210. Mem. in Supp of Defs.” Mot. for Summ. J., July 27, 2012, at 2.
The primary purpose of the User Fee is for the disposal of solid waste. Id.; see also
Charleston Cnty., Ordinance 10-53. Further, as is stated in thé Solid Waste Disposal and
Resource Recovery System ordinance, not having an effective waste disposal system
would “create hazards to public health, cause pollution of air and water resources,
constitute a waste of natural resources, have én adverse effect on land values, and create
public nuisances.” Charleston Cnty., Ordinance 10-54. Further, Ordinance 10-66 states
that “[t]Jhe annual disposal user fees relate only to the receipt and disposition by the
county of solid waste. It is the duty of every owner of real property to cause all solid
waste generated on such real property with the county fo be dispdsed of in a manner
consistent with any regulations fixed by other ordinances of the county and for that
purpose the solid waste disposal system is being made available to every owner of real

propérty within the County.” Charleston Cnty., Ordinance 10-66.



The User Fee is not a tax, but rather a fee to which all residents of Charleston
County are subject.  Mem. in Supp of Defs.’ Mot.- for Summ. J., July 27, 2012, at 2.
Although the User Fee is not a tax; it was added to the property tax biils issued by the
County in order to save tax payer money on mailing. Id. If a resident of Charleston
County requested that the User Fee be taken off his property tax bill, the Office of the
Auditor would automatically do this as a ministerial function. Id. at 7-8. However,
simply because the User Fee is removed from the properfy tax bill does not mean that the
Use.r Fee is waived for that particular resident. Id. at 2-3; see also Charleston Cnty.,
Ordinance 10-58 (no ministerial act or omission by the auditor will operate to defeat.
payment of the annual user fee) . Instead, a new property tax bill is generated'and the
User Fee department is notified so that a separate bill for the User Fee can be sent to the
resident. Id. at 3.

If a county resident asserts that his or her property should not be subject to a User
Fee, the Revenue Dept. sends an inspector to tile property to determine if a User Fee
should apply to the property. Id. This particular type of inspection was completed on
Appellant’s property in 1999, and the Business Licence/User Fee Department (“Revenue
Dept.”) inspector determined that Appellant’s property was subject to a User Fee. Id. If
after such an inspection and determination, a resident still chooses to not pay the User
Fee, the Revenue Depart. may choose to institute proceedings to collect the User Fee
from the resident. Id.

In our current case, Appellant was required to pay User Fees. HoWéver, at some

point in the 1990's, Appellant discovered that he could request that the User Fee be



removed from his tax bill. Id. at 3. In Appellaﬁt’s mind, removing the User Fee from
the bill meant that he did not have to pay it. Id. This was based' on Appellant’s
mistaken belief that the User Fee was for traéh pick-up, and since a garbage truck did not
come to his house, he did not believe that he was required to pay a User Fee. Id. With
regard to the process of removing the User Fee from his tax bill, Ap‘pellant acknowledges
that he went to the Auditor’s Office and signed a form which he claimed waived any duty
to pay the User Fee. Simmons Aff. at 2. This form was an Applicafion for Review and
contained no language saying that it was a waiver of the fee or that the resident would not
still be responsible for the User Fee. Pl.’s Mot. for Partial Summ. J., Ex. B-1; Mem. in
Supp of Defs.” Mot. for Summ. J., Ex. G. Regardless of the fact that Appellant signed
this form, Appellant places blame with the Office of the Auditor for not telling him he
had to pay the User Fees. Simmons Aff. at 2; Br. of Appellant at 49-50.

As aresult of Appellaﬁt’s misunderstanding of the law, several years of User Fees
remained unpaid, and after some time, the Revenue Dept. instituted court proceedings to
obtain judgments against Appellant for the unpaid fees. Mem. in Supp of Defs.” Mot. for
Summ. J. at 3. After receiving several judgments against Appellant, the Sheriff’s Office
was contacted in 2009 and asked to assist with enforcing these judgments. Within the
Sheriff’s Office, Master Deputy Harry Long was given a judgment from 2000 for levy
and execution. Id. at 3, Ex. A. At' that time, Master Deputy Long had been in charge of
the non-commercial judgment division within the Sheriff’s Office for approximately two

years. Id. at 4.
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When provided with a judgment for levy and execution, Deputy Long first
conducts research to determine what property a person owns that wouid satisfy a
judgment. Id. In accordance with South Carolina statute, Dleputy Long selects property
to sell “for the best price that c’an be got for them.” S.C. Code Ann § 15-39-610.

In Appellant’s case, the Sheriff’s Office first aftempted to contact Appellant by
letter dated March 3, 2009. Mem. in Supp Qf Defs.” Mot. for Summ. J. at 4, Ex. B.
After no response was received, Deputy Long sent a second letter to Appellant on April 1,
2009. Id. at 4, Ex. C. Deputy Long received a response from his second letter in the
form of a phone call from Appellant on April 3, 2009. Id. In that call, Appellant made
statements that Deputy Léng perceived as a threat to the Sheriff’s Office. Br. of
Appellant at 19-20. Deputy Long decided to flag the property for the protection of others
who may get called to the Appellant’s property. Id. Thereafter, the Sheriff’s Office sent
Appellant additional letters advising of the judgment against him on May 11, 2009, and
June 18, 2009. Mem. in’ Supp of Defs.” Mot. for Summ. J. at 4,Ex. D, Ex. E. Appellant
claims that he did not receive any of these letters, but even if he did, he would not have
acknowledged them. Simmons Dep. 120:8-15. In fact, instead of doing anything with
these letters or attempting to return the request for communication, Appellant testified
that he ignored official correspondence from the County and treated the notices from the
Sheriff’s Office as junk mail. Simmons Dep. 107:8-109:11, 122:16-19.

As was procedure in the Sheriff’ s Office, Deputy Long conferred with his superior
officer in July 2009 about this matter and about pro'ceeding with an execution against

property. Mem. in Supp of Defs.” Mot. for Summ. J. at 4. In a further effort to contact

11



Appellant, Long’s superior officer, Lt. McCray, also called Appellant to discuss the
situation with him, but Appellant hung up on McCray. Id. Based on his research of
property owned by Appellant, as confirmed by tax recorcis, Long found two pieces of real
property and three motor vehicles, all of which were more than seventeen years old.
Based on the information he found, Long made a discretionary decision to proceed
against TMS-498. Id. Deputy Long personally served notices on Appellant at his
residence that his propeﬁy was going to be sold. Id. at 4, Ex. F. Appellant
acknowledges that he received notice from the Sheriff’s Office on August 26, 2009.
Simmons Aff. at 2; Br. of Appellant at 20. Yet, Appellant did nothing with this notice.
He did not contact Deputy Long or anyone from the County. Simmons Dep.
118:11-119:19. Appellant claims that he did not receive any notice of the actual sale of
his property, but he also asserts that even if he had known about it, “I wouldn’t have
gone.” Id.at 119:20-120:7.

The sale of Appellant’s property was properly noticed‘ and auctioned off at a
Sheriff’s Sale on November 4, 2009. Mem. in Supp of Defs.” Mot. for Summ. J. at 4.
Two biddefs were present, and the property was sold to the highest bidder, Mase and
Company. Id. | |

ARGUMENT .

Standard of Review

“In reviewing a motion for summary judgment, the appellate court applies the

same standard of review as the trial court under Rule 56 (¢), SCRCP.” Companion Prop.

& Cas. Ins. Co. v. Airborne Exp., Inc., 369 S.C. 388, 390, 631 S.E.2d 915, 916 (Ct. App.
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2006). Under Rule 56, SCRCP, “[sJlummary judgment is proper when there is no
genuine issue of material fact and the moving party is entitled to judgment as a matter of

law.” Bayle v. S. Carolina Dep't of Transp., 344 S.C. 115, 119, 542 S.E.2d 736, 738 (Ct.

App. 2001). The trial court should look at all pleadings, depositions, affidavits, and othér
material facts in the light most favorabie to the non-moving party to determine if there are
any legitimate legal issues that should allow the case to process past the Motion for
Summary Judgment. “In determining Qhether any triable issues of fact exist, as will
preclude summary judgment, the evidence and all inferences which can be reasonably
drawn therefrom must be \./iewed in the light most favorable to the nonmoving party.” 1d
at 119-20, 542 S.E.2d at 738. |
L This Court should affirm the Circuit Court’s ruling that it lacked subjéct
matter jurisdiction to overturn Magistrate Court Judgments and deny
Appellants argument that he can bring an independent action under Rule

60(b), SCRCP.

A. Appellant cannot rely on Rule 60(b), SCRCP, as a basis to overturn
Magistrate Court judgments.

Appellant filed a lawsuit in 2011 and asked the Circuit Court to overturn
Magistrate Court judgments that were more thaﬁ ten years old. The Circuit Court
correctly held that “[Appellant] has never filed any motions regarding the Magistrates
Court judgments nor appeals of the Magistrates Court judgments once he had notice of
the same. Therefore, he is procedurally barred from challenging those judgments in a
collateral action in Circuit Court now.” Ord;:r, June 21, 2013, at 3.

Appellant asserts that because Circuit Courts are courts of geﬁeral jurisdiction, he

can bring a lawsuit at any time to. challenge a Magistrate Court judgment. Br. of
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Apf)ellant at 26. Appellant argues that Rule 60(b), SCRCP, supports his pdsition and
relies on three main arguments. First, Appellant asserts that the Rule allows him to bring
this type of independent action. Second, Appellant asserts that Respondents can point to
nothing which limits the time for bringing a collateral attack pursuant to Rule 60(b),
SCRCP. Third, Appellant asserts that an equitable analysis should be applied to overturn
a ten-year old Magistrate Court judgment and the ensuing sale of property. Id. at 26-27.
1. Independent action/collateral attack under Rule 60(b), SCRCP

Appellant cites Tv. T, 378 S.C. 127, 662 S.E.2d 413 (Ct.‘App. 2008) to support
his position thét he can bring aﬁ independent action under Rule 60(b), SCRCP. Br. of
Appellant at 26-27. Appellant argues that the T v. T case proves that a court can set
aside “a prior paternity judgment” under Rule 60(b). Id. That is not what the Courtin T
v. T says and in fact, the Court specifically says that the case should not be “construed as
a finding by this court as to a bright line test in which to consider the issues presented.”
Tv. T, 378 S.C. at 139, 662 S.E.2d at 419. - The Court of Appeals did not set aside any
prior “judgments” as Appellant suggests. Rather, the Court of Appeals remanded a case
involving a divorce decree to the family court so that the factual record could be further
developed. 1d.

The Court in T v. T discussed Rule 60(b), SCRCP, and stated that. the Rule
recognized “two potential independent action attacks on a judgment, order or proceeding:
1) one based on such rare, special, exceptional or unusual circumstances that may warrant
equitable relief, including accident or mistake or 2) one based in equity for fraud upon the

court.” Id.at 135, 662 S.E.2d at 417. Because the case dealt with paternity (“something
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so fundamental as the identity of a biological parent”), the welfare of children, and an
agreement that may have been induced by fraud, the court found that the case presented
exceptional circumstances warranting further factual development by the family court.
Id. at 139-140, 662 S.E.2d at 419-20. Again, the Court of Appeals remanded the case to
the family court, but did not overturn a prior judgment. Id.

Our current case does not involve “such rare, special, exceptional or unusual
circumstances” that would warrant relief. Rather, it involves a person who did not think
he should have to pay a fee assessed by the county. Nowhere in his initial brief or court
filings does Appellant discuss what circumstances make this case so “rare, special,
exceptional or unusual” to allow an independent action ten years after a judgment is
entered. The only circumstances alluded to in oral argument were that the Magistrate
Court allegedly did not have jurisdiction and that Appellant claims he never received any
notice. Tr. of Hr’g,» Mar. 7, 2013 at 8:10-9:3. These are not “such rare, special,
exceptional or unusual circumstances” to warrant an independent action under Rule
60(b), SCRCP. Further, Appellant, even after receiving notice of the judgments in 2009,
did nothing to appeal them or contest them directly. Additionally, Appellant’s own
testimony that he ignored mail from the Sheriff and County should prevent him from
using lack of notice as an exceptional circumstance to allow an independent action.

2. Time Limits on bringing independent action/collateral attack
under Rule 60(b), SCRCP.

Appellant has asserted that an independent action under Rule 60(b) is not subject

to any time limits. Tr. of Hr’g., Mar. 20, 2013, at 10:12-17. While Appellant asserts
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that no case law exists to limit the time for bringing such an action, Appellant has brought
forth no cases that affirmatively state that a collateral attack of a Magistrate Court
judgment can be brought in Circuit Court ten years after the judgment was entered.

Because no case law has been cited establishing time limits for an independent
action/collateral attack, it is helpful to look at limits that have been established for
motions filed under Rule 60(b). Rule 60(b), SCRCP, states that a motion under this rule
“shalll be made within a reasonable time, aﬂd for reasons (1), (2), and (3) not more than
one year after the judgment, order, or proceeding was entered or taken.” One of
Appellants allegations in this matter is that the judgments entered against him were the
result of “mistake, inadvertence and negiect and should be vacated.” 2nd Am. Compl. at
4. This ground is covered by Rule 60(b)(1) and according to the Rules of Civil
Procedure, a motion must be brought within one year. While Appellant claims that he
had problems with his mail, Appellant admits that hé personally received notice of
judgments against him in August 2009. Simmons Aff. at 2; Br. of Appellant at 20. Yet
Plaintiff waited until February 2011 to file any claim or lawsuit. See Compl. Therefore,
applying time limits for motions, any claim by Plaintiff for mistake, inadvertance, or
neglect should be time barred.

With regard to 60(b)(4) involving a claim that a judgment is void, motions must
be brought within a “reasonable time.” Rule 60(b), SCRCP. One Court of Appeals case
addressed the reasonable time requirement as it applied to motions brought pursuant to
Rule 60(b)(4) and held that a motion under this section was untimely when filed less than

four years after the judgment was entered. McDaniel v. U.S. Fidelity and Guaranty Co.
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324 S.C. 639, 642-44, 478 S.E.2d 868, 870-71 (Ct. App. 1996). In our current case, no
motions were filed and instead a lawsuit was filed not one year or four years, but more
than ten years after the judgment was entered. This cannot be considered “reasonable
time” under any circumstances, aﬁd Appellant’s claims under Rule 60(b)(4) should be
considered untimely.

: Regardléss of whether Appellant asserts that his claims in this matter are
independent actions, collateral attacks, motions for relief 'from default, or some other
cause of action, Appellant has not brought forth any specific cases or law that would
allow a collateral attack under Rule 60(b) i‘n these circumsfances. Rather, South
Carolina casev law read together with Rule 60(b) indicate that this type of collateral attack
is improper and that Appellant did not timely file this action. For those reasons, the
Circuit Court’s holding that it lacked jurisdiction should be upheld.

3. ' Principles of equity do not support Appellant.

Appellant asserts that he is entitled to relief under Rule 60(b) based on an
equitable analysis. The Court in T v. T discussed equitable considerations to be applied
with regard to Rule 60(b). In citing fa\}orably an Eighth Circuit case, the Court of
Appeals provided the following considerations for equitable relief under Rule 60(b):

The iﬁdispensable elements of such a cause of action are 1) a judgment

which ought not, in equity and good conscience, to be enforced; 2) a good

defense to the alleged cause of action on which the judgment is founded;

3) fraud, accident, or mistake which prevented the defendant in the

judgment from obtaining the benefit of his defense; 4) the absence of fault

or negligence on the part of the defendant; and 5) the absence of any
adequate remedy at law.
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T v. T, 378 S.C. at 135, 662 S.E.2d at 417 (citing Nat’l Sur. Co. v. State Bank of

Humboldt, 120 F. 593 (8th Cir. 1903). - The T v. T Court also held that equitable
defenses are available in these types of actions. Id.
Attendant on an equitable analysis is the equitable maxim that “one who seeks

equity must do equity.” Regions Bank v. Wingard Properties, Inc., 394 S.C. 241, 250,

715 S.E.2d 348, 353 (Ct. App. 2011). This maxim is reiterated in the fourth requirerﬁent
in the above equitable analysis, and in our current case, is fatal to Appellant’s claim for
equitable relief under Rule 60(b). Appellant asserts thét it would be “inequitable under
all the circumstances to enforce those judgments in the way in which it was enforced
here.” Tr. of Hr'g, Mar; 20, 2013, at 11:23-12:3. The basis of this equitable argument
is that Appellant claims to not have received notice of these judgments.- Id. However,
Appellant admitted in his deposition multiple times that he would ignore official
correspondence from the County aﬁd the Sheriff’s Office. Simmons Dep. 107:8-109:11,
118:7-10, and 121:23-122:19.

Q. And so you think if you received any kind of Magi-strate Court
summons, you may have ignored it because it came from Judge
Gerard?

A. Yes.

Q. Now, let's see here. When Deputy Long came to you, what did
you all talk about? |

A. We didn't talk about nothing, but he passed me the summons and I
took it out of his hand, and I was outside working. I put it in the
house, and when I come in that evening, I looked at it and come to
find out it was from the Small Claims Court for a user fee. So it
rings a bell that they already took the user fee off, why are they
serving you a summons?

Q. Okay. So you think he served you with a summons from Small
Claims Court?
A. On account of the user fee. I thought it was from the Small

Claims Court. But when I got in there and looked at it, it was
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from a business license user fee. I don't have a business license.
I'm not using anything. And the user fee had already been
removed from my tax bill.

So what did you do after that?

I leave it alone.

Did you try and contact Deputy Long and ask him about it?

No.

Did you try and contact the User Fee Department?

I done went to the head of the County and I thought that was
sufficient.

When you say the head of the County, who are you talking about?
The Charleston County Auditor's Office.

But after Deputy Long came to your house and served you, did you
go back and talk to anyone with the auditor's department?

No.

> RO POPOPO

Simmons Dep. 118:7-119:18.

When Deputy Long did not receive any responses to the multiple letters he sent
(aside from one phone éall), Deputy Long personally served Appellant with the notice of
judgments and the sale of Appellant’s property. Mem. in Supp of Defs.” Mot. for Summ.
J. at 4. What did Appellant do with this notice? Nothing. Simmons Dep.
118:11-119:18. Appellant did not contact the Magistrate Court, did not contact anyone
from the County, and did not follow-up with the Sheriff’s Office. Id. Instead,
Appellant continued believing that laws and ordinances did not apply to him and
continued ignoring official correspondence.

Now, Appellant asks the Court to ignore his own negligence and overturn
judgments agaiﬁst him based on equitable principles. The»Court should not do this.
Namely because Appellant’s basis for the equitable relief—i.e. not being aware of any

judgments—was in large part, if not solely, due to Appellant’s own fault and negligence
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in ignoring official correspondence from government agencies. Therefore, he did not act
with equity and should not be entitled to seek equitable relief.

B. Appellant is procedurally barred from challenging the Magistrate

Court judgments through a collateral lawsuit filed in Circuit Court
ten years later.

Appellant also claims that the Magistrate Court lacked jurisdiction to hear cases
involving non-payment of user fees, and therefore, the Magistrate Court judgments are
without effect. Appellant has attempted to challenge these Magistrate judgments through
a collateral lawsuit filed in Circuit Court, seeking to have the Circuit Court overturn all
the judgments, some of which are more than ten years old. In addition to Appellant not
being allowed to bring this type of action under Rule 60(b), SCRCP, Appellant also is
procedurally barred from bringing this type of action pursuant to Coﬁrt Rules and case
law. Further, Appellant has not cited any precedent that allows him to bring a collateral
lawsuit challenging judgments.

1. The proper way to challenge a court’s judgment is through
post-trial motions or direct appeals.

Respondents have shown that pursuant to Court Rules and case law, the Circuit
Court did not have jurisdiction to overturn the Magistrate Court judgments. See Am.
Supp. Mem. in Supp. of Defs.” Mot. for Summ. J. South Carolina Code Ann. §
22-3-1000 provides the time fo.r post-trial motions and appeals from civil and criminal
judgments in Magistrate Courts:

No motion for a new trial may be heard unless made within five days from

the rendering of the judgment. The right of appeal from the judgment
exists for thirty days after the rendering of the judgment.
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The South Carolina Magistrate Court Rules conform to the statute. Magistrate Court
Rule 19 states that:

The motion for a new trial shall be made in writing and filed with the court
no later than five (5) days after notice of the judgment. The court shall
notify all opposing parties that the motion has been filed and shall provide
those parties a copy of the motion in a manner provided for in Rule 8.

Rule 19(b), SCRMC. Rule 18 of the SCRMC governs appeals.from Magistrate Courts:

All appeals of judgments rendered by the magistrates court shall be to the
circuit court of the county where the judgment was rendered. Within thirty
(30) days after delivery of written notice of judgment to the parties or their
attorneys, a party wishing to appeal shall serve on the respondent and file a
notice of appeal containing a statement of the grounds for appeal with the
magistrate rendering the judgment and with the Circuit Court of the
County where the judgment was rendered.

Rule 18(a), SCRMC.

In Town of Hilton Head Island v. Godwin, 370 S.C. 221, 634 S.E.2d 59 (Ct. App.

2006), the South Carolina Court of Appeals addressed the necessity to file timely
post-trial motions once notice of a judgment is received. In the Godwin case, Godwin
was issued a ticket for criminal domestic violence (“CDV?) in July 1995. Id. at 222, 634
S.E.2d at 60. Godwin failed to appear for a trial on the CDV charges that was set for
August 8, 1995, and in his absence, he was convicted and the court ordered him to pay a
fine of $304. Id. On September 29, 1995, Godwin was arrested for three outstanding
warrants, one being the CDV charge. Id. Either Godwin or someone on his behalf paid
the $304 ﬁne on September 29, 1995, in order to have Godwin released from jail. Id.
Approximately eight years later, on August 11, 2003, Godwin applied for a gun

permit; hdwever, he was denied the permit due to the CDV conviction. Id. at 223, 634
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S.E.2d at 60. Instead of filing any motions with the Municipal Court or an appeal with
~ the Circuit Court, Godwin waited seven months to send a letter to the Municipal Court,
which was “treated as a motion to set aside the conviction and/or a motion for a new
trial.” Id. The municipal court denied the mo;tion and Godwin appealed to the Circuit
Court. Id. Godwin argued to the Circuit Court that due to clerical errors or mistakes
made by the Municipal Court, he (iid not receive notice until August 11, 2003. The
Circuit Court ordered a new trial. Id.

The Court of Appeals vacated the Circuit Court judgment and held that the Circuit
Court lacked jurisdiction to hear Godwin’s motion. Id. at 224, 634 S.E.2d at 61. The
basis for this holding was that Godwin did not file a timely post-trial motion or appeal
once he received notice of the conviction. Id. The Court held that “[a] party who fails
to timely appeal or take any other timely action necessary to correct an error is
procedurally barred from contesting the validity of the conviction.” Id. Importantly, the
court held that while there was evidence to support the fact that Godwin had received
notice of the conviction in 1995 when he paid the $304 fine, there was certainty that he
had notice of the conviction on August 11, 2003. Id. at 225, 634 S.E.2d at 61. Because
Godwin waited 7 months to take any action on the conviction, the Circuit Court was
without jurisdiction to overturn Godwin’s conviction. 1d.

In Godwin, the Court of Appeals relied on Brewer v. South Carolina Highway

Dep’t, 261 S.C. 52, 198 S.E.2d 256 (1973). In that case, Brewer filed a motion to enjoin
the South Carolina Highway Department (“SCHD”) from suspending his driver’s license

and reinstating his driving privileges. Id. at 55, 198 S.E.2d at 257. The underlying facts
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of the case are that Brewer was arrestéd for driving under the influence, and neither he
nor his attorney received notice of the trial set before a magistrate judge on September 25,
1972. 1d. at 54-55, 198 S.E.2d at 256-57. Brewer was convicted in his absence and did
not receive notice of the conviction until October 18, 1972. Id. Brewer’s attorney filed
a motion for a neW trial the following day, October 19, 1972. 1d.

The SCHD took the position that the motion was not timely as it was not filed
within five days of the conviction. Id. at 55, 198 S.E.2d at 257. However, the Court
held that Brewer timely filed his motion as he filed it one day after he had notice of the
conviction. Id. at 55-56, 198 S.E.2d at 257. The Court also held that the “time to
appeal from a judgment in a magistrate’s court or move for a new trial therein does not
begin until he has notice of the judgment agains;t him.” Id. at 56, 198 S.E.2d at 257.

The Brewer Court cited the case of O'Rourke v. Atlantic Paint Co., 91 S.C. 399, 74 S.E.

930, 932 (1912), which held that “the only remedy of a party against whom a judgment is
rendered is either to appeal, or make a motion for a new trial, and appeal in case such
motion is refused.”

In our current case, Appellant is challenging Magistrate Court judgments from the
years 2000-2009. However, Appellant has never filed any motions or appeals of the
Magistrate Court judgments once he had notice of the same. The question of why
nothing has ever been filed iﬁ Magistrate Court was posed to Appellant at oral arguments.
Tr. of Hr’g, Mar. 20, 2013, at 9:4-11. Appellant’s reason for never filing post-trial
motions or direct appeals was because he wanted to bring other actions as well. Id.

This is not a valid reason for not following established court rules to challenge court
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judgments/rulings. Insteaq of filing a cixallenge in Magistrate Court or filing a direct
appeal, Appellant waited more than seventeen months after he admits he received notice
of judgments against him to file a collateral lawsuit in the Court of Common Pleas.
Therefore, the Circuit Court correctly ruled that Appellant is procedurally barred from
challenging those judgments.

2. | Appellant cannot cite any case that supports his position that
he can file a collateral lawsuit to challenge subject matter
jurisdiction.

Appellant has cited no specific case law that allows him to file the subject suit
more than ten years after a judgment has been rendered. Appellant asserts that the cases
he cites hold that “issues related to subject matter jurisdiction may be raised at any time,

cannot be waived even by consent, and should be taken notice of by this court on our own

motion.” Bunkum v. Manor Properties, 321 S.C. 95, 100, 467 S.E.2d 758, 761 (Ct. App.

1996). However, all of the cases cited in Appellant’s Circuit Court filings dealt with
direct appeals of matters to the appellate courts or have facts that are not applicable to the.
present case. Id. (direct appeal from denial of motion for preliminary injunction and

dealing with order of reference to a master in equity); Johnson v. State, 319 S.C. 62, 459

‘S.E.2d 840 (1995) (conviction overturned on appeal of denial of post-conviction relief);

Amisub of SC, Inc. V. Passmore, 316 S.C. 112, 447 S.E.2d 207 (1994) (direct appeal

from Family Court order); State v. Richburg, 304 S.C. 162, 403 S.E.2d 315 (1991) (direct

appeal from criminal conviction); Ross v. Richland Cnty., 270 S.C. 100, 240 S.E.2d 649

(1978) (direct appeal from a county court order transferring venue to Circuit Court); State

v._Funderbuck, 259 S.C. 256, 191 S.E.2d 520 (1972) (direct appeal from criminal
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conviction); Toomer v. Toomer, 244 'S.C. 399, 137 S.E.2d 406 (1964) (direct appeal from

ruling of South Carolina Wildlife Resources Commission); State v. Castleman, 219 S.C.

136, 64 S.E.2d 250 (1951) (direct appeal of criminal conviction); State v. Adams, 73 S.C.

435 (1906) (direct appeal of Order granting Motion for New Trial); Lake v. Reeder

Constr., 330 S.C. 242, 498 S.E.2d 650 (Ct. App. 1998); Rock Hill Body Co. V. Rainey,

294 S.C. 426, 365 S.E.2d 228 (Ct. App. 1987) (direct appeal of Magistrate’s Order to sell

property); Eichor v. Eichor, 290 S.C. 484, 351 S.E.2d 353 (Ct. App. 1986) (direct appeal

of family court order).
In his Appellate brief, Appellant provides three cases that he asserts rely on
Bunkum for the position that subject matter jurisdiction can be collaterally attacked. Br.

of Appellant at 27-28. However once again, all of these cases deal with direct appeals.

See Ness v. Eckerd Corp., 350 S.C. 399, 566 S E.2d 193 (Ct. App. 2002) (direct appeal of

decision by Circuit Court judge to vacate his own order); Brown v. Greenwood Sch. Dist.

50 Bd. Of Trustees, 344 S.C. 522, 544 S.E.2d 642 (Ct. App. 2001) (direct appeal of

denial of jury trial); Eldridge v. City of Greenwood, 331 S.C. 398, 503 S.E.2d 191 (Ct.
App. 1998) (direcf appeal from Circuit Court judgment).

Appellant has claimed that the above-cited case law supports the proposition that
“thellaw is clear that the lack of subjéct matter jurisdiction can be a basis for vacating an
earlier judgment.” Pl.’s Mot. for Partial Summ. J. at 10. However, none of the cases
cited by Appellant hold that he can file the subject collateral lawsuit and raise ;[he issue of
subject matter jurisdiction ofia Magistrate Court at any time whatsoever, even ten ‘or

twenty years after a judgment has been rendered.
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In our current case, though, Appellant is not making a direct appeal of the 2000
Magistrate Court judgment, and in fact, he never directly appealed the Magistrate Court
judgment. Inétead, Appellant filed the subject lawsuit; which he is improperly
attempting fo use as an appeal. This is evident from Appellant’s filings in Federal Court
in which Appellant admitted that review of the Magistrate Court judgments would require
“appellate review.” See Pl.’s Mot. for Voluntary Dismissal and Stay at 4. This is
improper, and the Circuit Court correctly ruled that it does not have subject matter
jurisdiction to hear Appellant’s case.

3. Thé Magistrate Court had concurrent jurisdiction with the
Circuit Court and once the Magistrate Court judgment was
filed with the Circuit Court, it became an order of the Circuit
Court.

To the extent Appellaﬁt’s argument is that the judgment in this case is void solely
because it is a Magistrate Court judgment, that argument is invalid under South Carolina
case law. First, case law interpreting Magistrate Court jurisdiction establishes that
Magistrate Courts have concurrent jurisdiction with the Court of Common Pleas.
Specifically, South Carolina case law has found that actions for injury' to a person, which

is outlined in S.C. Code Ann. § 22-3-10 (2), falls under the concurrent jurisdiction of both

the Magistrate Court and the Court of Common Pleas. Rhodes v. Wilmington, 6 S.C.

385, 387 (1875). Therefore, Appellant is incorrect in asserting that the Circuit Court, as
a court of general jurisdiction, is the only court where an action for unpaid user fees could

be brought.

26



=)

Second, once the Transcript of Judgment was filed in the Circuit Court, which is a

court of general jurisdiction, it became an order of the Circuit Court. Love v. Dorman, 91

S.C. 384, 74 S.E. 829, 830 (1912); see also Tr. of J, Sept. 19, 2000. The South Carolina
Supreme Court has confirmed this: |

The transcript, when filed, “shall be a judgment of the circuit court,”

which is a court of record and general jurisdiction and takes equal rank, or

rather is a judgment of the circuit court, and as long as it continues to be a

judgment of the circuit court, must be treated as other judgments of the

circuit court are treated. It cannot be attacked collaterally, but only in a

direct proceeding in the cause; that is, by a motion in the cause to set it

aside.

Love, 74 S.E. at 830 (emphasis added).

In our current case, a Transcript of Judgment, issued by the Charleston County
Magistrate Court, was filed with the Court of Common Pleas on September 19, 2000.
Tr. of J,-Sept. 19, 2000. This judgment was the basis for the execution and levy against
Appellant’s property. Partial Satisfaction, Dec. 9, 2009. Because the Magistrate
Judgment was filed with the Court of Common Pleas, the judgment became a judgment
of the Circuit Court that could not be attacked by a collateral proceeding. Love, 91 S.C.
at 830; O'Rourke, 74 S.E. at 932. It could only be attacked by post-trial motions or direct
appeals. Id.

Appellant readily admits that the subject lawsuit is a collateral attack on a
Magistrate Court judgment. Br. of Appellant at 25-26. To the extent Appellant bases
this argument solely on the fact that it was a Magistrate Court judgment, his argument

must fail. The Transcript of Judgment was filed with the Circuit Court, which made it a

judgment of the Circuit Court. Appellant did not file any motions or appeals and now
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cannot cite any case law that allows a collateral attack of such a Magistrate Court or
Circuit Court judgment. Rather the above-cited cases hold that such a collateral attack is
improper.

- C. Based on Appellant’s submissions to the United States District Court
for the District of South Carolina, Appellant’s Fourth Count should
be dismissed.

Appellant contends that his Fourth Count should not be dismissed for lack of
jurisdiction as it is separate and distinct from the first three Counts. Br. of Appellant at
29-31. This contention is in stark contrast to what Appellant filed in his federal court
pleadings and how the federal court ruled. In his Motion to Dismiss filed in Federal
Court, Appellant asked the District Court to dismiss his Second Amended Complaint “on
the basis that the District Court did not have subject matter jurisdiction to consider the
validity of a state court judgment and that the civil rights claims were ‘inextricably
intertwined’ with them.” = Br. of Appellant at 10; P1.’s Mot. for Voluntary Dismissal and
Stay at 5.

The District Court granted Appellant’s Motion and held that it wés prohibited
from entertaining a claim to invalidate state court judgments referenced in Counts One,
Two, and Three and also stated that “the Court agrees with [Appellant]- that the § 1983
claim in Count Four is ‘inextricably intertwined’ with the challenged state court
judgments, and the Court is therefore barred from exercising jurisdiction over this claim
as well.” Order, ECF No. 44, at 3. Count Four included claims that the allegedly

invalid user fee was arbitrarily enforced against Appellant and that the execution of the
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allégedly invalid judgment was arbitrary. Appellant did not contest this ruling by the
court nor did he ask the court to amend or alter its ruling. |

The District Court essentially héld that if the Appellant could not prove his first
three Counts, his fourth Count must also fail. Therefore, because the Circuit Court
correctly held that Appellant cannot prove a genuine issue of material fact as to the first.
three Counts, the dismissal of his “inextricably intertwined” Fourth Counts was also
properly dismissed.

D. As all Counts arise from Appellant’s claim regarding jurisdiction and
invalidation of fees and judgments, the Circuit Court does not have
jurisdiction to hear any of Appellants claims in this matter.

The Circuit Court held that “every cause of action brought by [Appellant] in this
case necessarily flows from the underlying Magistrates Court judgments.” Order, June
21,2013, at 3. This is similar to the language used by the District Court, in which it held
that “[a]ll of these causes of action arise from one or more of the Defendants allegedly -
assessing [Appellant] for various user fees and then obtaining judgmenf against
[Appellant] based on these assessments.” Order, ECF No. 44, at 1. Appellant did not
object to this language in the Order of remand.

.Appellant’s primary claim in this case is that the Magistrate Court lacked subject
matter jurisdiction, which led to invalid judgments, which led to the Sheriff’s Office
getting involved, which led to the allegedly improper sale of Appellant’s property.
Therefore, every claim in this case arése from Appellant’s claim of invalid judgments

issued from the Magistrate Court. Therefore, the Circuit Court correctly ruled that
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“[blecause this Couﬁ does not have jurisdiction to overturn the underlying Magistrate
Court judgmeﬁts, this court does not have jurisdiction regarding any of [Appellant’s]
claims in this matter and allvclaims are dismissed with prejudice.” Order, June 21, 2013,
at 3.

IL. The Circuit Court correctly dismissed the Fourth Count of Appellant’s
Second Amended Complaint as Appellant cannot prove a genuine issue of
fact as to a Constitutional violation.

In this lawsuit, Appellant’s first three Counts assért that the User Fees, Magistrate

Court judgments and the sale of his property should be invalidated. Appellant’s Fourth

Count flows from these allegations and is “inextricably intertwined” with the first three

Counts. Order, ECF Né. 44, at 3. Appellant essentially claims in his Fourth Count that

the invalid user fee was arbitrarily applied to him because he did not receive trash

collection. Further, he claims that Deputy Long arbitrarily enforced an invalid judgment
against him. 2nd Am. Compl. at 6. As Appellant has not and cannot prove that the user
fees were invalidly applied nor arbitrarily enforced, Appellant cannot prove a genuiné
question of fact regarding his alleged constitutional violations.

A. User Fees are uniformly applied and do not violate Appellant’s Equal

Protection Rights.

Appellant concedes that “the user fee is imposed against all owners of real
property in Charleston County [and] that the fee is the same for all residential property.”

Br. of Appellant at 33. These two concessions defeat an equal protection claim

regarding the User Fee itself. See Skyscraper Corp. v. Cnty. of Newberry, 323 S.C. 412,
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475 S.E.2d 764 (1996) (holding county solid waste disposal fee ordinanqe does not
violate equal protection). However, Appellaﬁt bases his equal protection argument on an
incorrect understanding of the purpose of User Fees. Appellant quotes a statute stating
that user fees can be imposed “against persons for whom services are provided.” Br. of
Appellant at 32. Appellant then argues that he does not receive any services, which in
his mind is garbage collection. 2nd Am. Compl. at 3-4. Therefore, he claims he is not
treated the same as everyone else.

The services provided by the User Fee are not for garbage collection. Mem. in
Supp. of Defs.” Mot. for Summ. J. at 2; see also Charleston Cnty., Ordinance 10-53. The
Ordinance is to provide for diéposal of solid waste. Id. Further, as is stated in the Solid
Waste Disposal and Resource Recovery System ordinance, not having an effective waste
disposal system would “create hazards to public health, cause pollution of air and water
resources, constitute a waste of natural resources, have én adverse effect on land values,
and creaté public nuisances.” Charleston Cnty., Ordinance 10-54. Finally, Ordinance
10-66 specifically states that the annual user fees are only for the receipt and disposal of
waste, and every landowner hés a duty to properly dispose of waste. Charleston Cnty.,
Ordinance 10-66. Providing a system for waste disposal available to all property owners
is in line with the purposes outlined in Ordinance 10-54.

In his brief, Appellant relies on case law and ordinance language that mentions
“special benefit” or “services provided.” Br. of Appellant at 32-34. He claims --that he
does not receive any special benefit and fhat no services are provided to him because “he

- does not receive any solid waste disposal services or use any county facilities for solid
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waste collection recycling.” Id. at 33.  Essentially, Appellant is claiming that he does
not get trash collection and chooses not to use county facilities for trash disposal.
However, Appellant lives in the county and canﬁot diépute that he benefits from having a
county wide trash disposal system in place. He also cannot dispute that he benefits from
the prevention of public health hazards, water and air po_llution and adverse affects on
property values.

Appellant’s own admissions in this case prove further why a User Fee must be
applied uniformly and cannot be based on unverifiable statements. Namely, Appellant
claims that he did not generate solid waste within the meaning of the Ordinance and
South Carolina case law. Id. at 32-33. Appellant argues that because he has made this
statement, he should not have ever been required to pay a User Fee. Yet, Appellant
made contradictory statements in not one, but two filed pleadings. In both his Complaint
and Amended Complaint, Appellant admitted that he contracted with a private trash
collection company to remove solid waste that he generated on his property. Compl. at
2; see also Am. Compl. at 2, 4.

In order for Appellant to succeed on.an his equal protection theory, Appellant
would have to prove that if a resident does not personally believe that he benefits from a
User Fee, he does not have to pay the User Fee. To take that irrational position one step
further, Appellant would have to prove that requiring that same resident to pay a User Fee
is a constitutional violation. This argument is illogical, and in our current case,

Appellant cannot prevail as the “personal belief” Appellant relies upon here is a
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misunderstanding of the purpose of a User Fee. This is an incorrect position, but at a
minimum, it cannot support an equal protection claim.
The constitutionality of the User Fee has already been addressed by the South

Carolina Supreme Court in Skyscraper Corp. v. County of Newberry, 323 S.C. 412, 475

S.E.2d 764 (1996). In that case, the Court held that the imposition of a User Fee did not
violate Equal Protection if applied uniformly. Further, “[t]he party attacking an
ordinance bears the burden of proving its unconstitutionality beyond reasonable doubt.”
Id. at 417, 475 S.E.2d at 766.. Appellant has already admitted that the User Fee was
applied uniformly and he cannot base his constitutional claim on an incorrect
understanding of the purpose of a User Fee. Further, Appellant cannot prove that the
Ordinance and its applic.:ation to Appellant were unconstitutional beyond reasonable
doubt.

B. Appellant cannot show a genuine issue of material fact as to any

constitutional violations of the Sheriff’s Office or Deputy Long.

Appellant disagrees with the process Deputy Long used to enforce the judgment
against him. However, Appellant’s disagreement with the process does not create a
question of fact concerning arbitrary enforcement. Appellant alleges that Deputy Long
had ill will toward Appellant which created motive to arbitrarily sell his real property.
Br. of Appellant at 35-36. What is the basis for this motive? According to Appellant, it
was one heated phone call that he had with Deputy Long that caused Long to “blue flag”
his property and caused Long to act with ill will and malice toward Appellant. Tr. of

Hr’g, Nov. 7, 2012, at 28:6-23; Tr. of Hr’g, Mar. 20, 2013, at 15:14-23. First, Appellant
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.denies that this conversation ever even happened. = Simmons -Aff. at 2. Therefore,
Appellant should not be able to rely on this allegation to support a constitutional claim.
Second, Deputy Long worked in the judgment division of the Sheriff’s Office for almost
two years before his telephone conversation with Appellant. Deputy Long was charged
with the duty of executing judgments against debtors every day, which meant he dealt
with unhappy people on a regular basis. To argue that one conversation with an unhappy
citizen is grounds for an equal protection violation defies common sense and should not
be allowed here. Further, Appellant was sent five 1etters regarding the judgments and
personally served with notice of the property sa_le. Mem. in Supp. of Defs.” Mot. for
Summ. J. at 4. This provides further support that Deputy Long was not acting with 1ill
will or malice and that Appellant cannot establish a genuine issue of fact as to whether a
constitutional violation occurred.

Appellant next contends that Deputy Long arbitrarily picked real property over
other personal property owned by Appellant. Br. of Appellant at 36-37. Appellant lists
several pieces of property he owned that could have been sold to satisfy the judgments.
Id.; see also Simmons Aff. atA3. Appeﬂant references farm equipment and gives the
values for the same. Id. However, Appellant brings forward no documents or records fo
show actual ownership of these pieces of equipmént. Appellant does not provide any
. public records or tax records showing ownership of tilese pieces of -property or anything
that would put Deputy Long onv notice that Appellant owned these pieces of property.

Rather, the only way that Deputy Long could have known about the property that
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Appellant alleges to have owned' would be to contact Appellant directly, Which he did on
multiple occasions.

When Appellant refused .to respond to any éommunication from the Sheriff’s
Office, Deputy Long determined that the sale of land was his best option for satisfying the
multiple judgments against Appellant. The statute governing judicial sales does not give
any precise method for these sales, and there is no case law interpreting this statute and
sales conducted under it. Rather, the statu'te states that a “sheriff or officer shall and may
sell, by auction, the lands, tenements, goods and chattels so taken or so much thereof as
shall be sufficient to satisfy the judgment for the best price that can be got for them.”
S.C. Code Ann. § 15-39-610.

Appellant has not shown a genuine issue of fact as to Deputy Long arbitrarily
enforcing the judgment against Appellant. His 'only evidence to sﬁpport this claim is a
list of property he alleges to have owned in 2009. Simmons Aff. at 3. However, this
list was provided in August 2012—two and a half years after the property was sold and
more than three years after Deputy Long tried multiple times to contact Appellant about
the judgment. Appellant disagrees with which property Deputy Long chose to sell to
enforce judgments, but admittedly did nothing to mitigate this issue prior to the sale of his
propeﬁy. Because Appellant has made unsupported allegations of arbitrary enforcement,

his constitutional claims against Long should be dismissed.
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III. Appellant’s tort claims were properly dismissed pursuant to the South
Carolina Tort Claims Act and applicable case law. ‘

A. Appellant cannot prove a genuine issue of fact as to negligent
retention.

Respondents raised in their Circuit Court filings the fact that Appellant cannot
succeed on a negligent retention theory because he cannot prove a sufficient nexus
between any of Deputy Long’s._prior disciplinary issues and the harm he claims in this

case. Am. Supp. Mem. in Supp. of Defs.” Mot. for Summ. J. at 8-11; see also Doe v.

ATC, Inc., 367 S.C. 199, 624 S.E.2d 447 (Ct. App. 2005) (requiring a sufficient nexus -

between prior acts and ultimate harm caused for a successful negligent retention claim).
Appellant makes only one reference to an allegation of negligent retention in his Second
Amended Complaint at paragraph 35: “Defendant Sheriff’s Department was negligent in
retaining defendant Long as an employee prior to the time he undertook work on the
Simmons judgment.” 2nd Arﬁ. Compl. at 7. Appellant makes no allegations regarding
negligent hiring.

Negligent fetention claims involve two elements: “knowledge of the employer and

foreseeability of harm to third parties.” Doe v. ATC, Inc., 367 S.C. at 206, 624 S.E.2d at

450 (citing Di Cosala v. Kay, 450 A.2d 508, 516 (N.J. 1982). The ATC court explained
that,

[t]hese elements, from a factual perspective, are not necessarily mutually
exclusive, as a fact bearing on one element may also impact resolution of
the other element. From a practical standpoint, these elements are
analyzed in terms of the number and nature of prior acts of wrongdoing by
the employee, and the nexus or similarity between the prior acts and the
ultimate harm caused.
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Appellant cannot show facts necessary to prove that the Sheriff’s Office was
negligent in retaining Deputy Long. Appellant bases his allegations of negligent
retention on several unrelated disciplinary infractions Deputy Long received several years
before he began working in the judgment division of the Sheriff’s Office. Below are the
~ infractions and the dates of the infractions:

1998 - Failed to transport prisoner

1999 - Left post to let his dog out

1999 - Motor vehicle accident

2002 - Unauthorized attendance in connection with a search warrant and failure to

document crime victim interview

2003 - Warrantless search, argument with supervisor, failure to respond to a call

2004 - Gave poor advice concerning search warrant vs. search by consent

Appellant must prove a “nexus or similarity between the prior acts and the
ultimate harm caused.” Id. The ultimate harm Appellant alleges is that “Defendant
Long exhibited hostility toward Simmons and with malice and intent to injure Simmons,
caused a levy to be placed against real property owned by Simmons which resulted in a
sale and loss of Simmons interest in the property.” 2nd Am. Compl. at 7. None of the
prior disciplinary infractions have a nexus or similarity to the alleged ultimate harm to
Appellant.

Further, Appellant cannot prove that the Sheriff’s Office had knowledge sufficient
to be held liable for negligent retention. Deputy Long began working in the Judgment
Division in 2007.  Am. Supp. Mem. in Supp. of Defs.” Mot. for Summ. J. at 10. For

the two years prior, there is no evidence of disciplinary infractions. Id. During his.

employment with the Judgment Division, Deputy Long received no disciplinary
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infractions and his evaluations show that he was exceeding expectations in his job duties.
Id.

In Kase v. Ebert, 392 S.C. 57, 707 S.E.2d 456 (Ct. App. 2011), summary

judgment was grahted in favor of the employer on Kase’s claims of negligent retention.
That case involved an employeé being convicted of assaulting Kase after an automobile
accident. The records showed that among rﬁultiple other disciplinary infractions, the
defendant employee had actually been convicted of assault in his past. The Court of
Appeals held that even though the prior assault conviction was essentially identical to the
assault after the subjectr automobile accident, there was no reason for Employer to foresee
the type of harm caused. Id. at 62, 707 S.E.2d at 459. Importantly, neither the trial
court nor the Court of Appeals placed any weight on the long list of disciplinary
infractions Employee had.

In our current.case,Appevllant cannot point to any prior conduct with a sufficient
nexus to the alleged harm he received. Appellant claims that Deputy Long acted with ill
will and as support for this, he has cited Long’s prior disciplinai‘y infractions. However,
none of these disciplinary infractions raise a question of fact concerning whether the
Sheriff’s Office should have foreseen the alleged wrongful actions of Long. See id. In
Kase, the ultimate harm was an assault on a third party. The Employee had a
documented record of complaints from customers, hostility toward superiors, and even
had a conviction for assault, which was the ultimate harm caused. Even with all of this,
the Court of Appeals affirmed the trial court’s decision that there was no factual issue

concerning negligent retention. Id.
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Based on the decisions in ATC and Kase, Respondents assert that Appellant

cannot state a factual issue concerning negligent retention, and therefore, the Circuit
Court correctly dismissed any claim for negligent retention against the Sheriff’s Office.

In his Initial Brief, Appellant also argues that there is a question of fact as to
negligent retention because the Sheriff’s Office did not follow its own disciplinary
policies and because its evaluation policy was flawed. Br. of Appellant at 42, 50-51.
Appellant did not raise this in regard to Summary Judgment, but even so, the Sheriff s
Office would be immune from these claims pursuant to S.C. Code Ann. § 15-78-60,
which states: “The governmental entity is not liable for a loss resulting from ... (4)
adoption, enforcement, or compliance with any law or failure to adopt or enforce any law,
whether valid or invalid, including, but not limited to, any charter, provision, ordinance,
resolution, rule, regulation, or written policies....” Further, the Sheriff’s Office would be
entitled to discretionary immunity under S.C. Code Ann. § 15-78-60(5). Therefore,
Appellant cannot show that there is any genuine issue of fact as to the tort liability of the

Sheriff’s Office.

B. Appellant cannot show that a genuine issue of fact exists to prove

actual malice.

Appellant argues that one heated phone call proves a material question of fact as
to Deputy Lbng acting with malice. Even though Appellant denies that this phone call
ever occurred, Appellant relies on this one call to prove that Defendant Long acted with
ill will or acted recklessly or wantonly in regard to executing on the judgment against

Appellant. Br. of Appellant at 44; Simmons Aff. at 2. This is a baseless argument that
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was correctly disregarded by the Circuit Court. Further, it is refuted by the multiple
letters and communications made with Appellant in an attempt to have him talk with the
Sheriff’s Office. Mem. in Supp of Defs.” Mot. for Summ. J. at 4. However, Appellant
ignored all attempts to éontact him. Instead, he now attempts to manufacture a claim for
malice based on one phone call.

Further, after Appellant refused to return any phone calls or correspondence from
the Sheriff’s Office regarding the judgments against him, Appellant in his lawsuit claims
that Deputy Long could have sold other property. Appellant claims that Deputy Long
should have known about Appellant’s personal property, but Appellant took absolutely no
affirmative steps to contact Deputy Long about judgments or in determining what
property was available. See Section II.B. supra. Instead, Appellant continued with the
misconception that User Fees, Stérm Water Fees, etc. do not apply to him and continued
to ignore official correspondence from the Sheriff’s Office. Now, Appellant asks this
Court to disregard hié own actions and instead find that Deputy Long’s alleged
misunderstanding of what property Appeliant owned amounted to actual malice. This
should not be allowed, and the Circuit Court’s grant of Summary Judgment should be
upheld.

The Circuit Court correctly ruled that there is no genuine issue of fact as to malice
in this case and that the Sheriff’s Ofﬁcc;, including Deputy Long, was subject to multiple
exceptions to the waiver of immunity provided by S.C. Code Ann. § 15-78-60. Order,

June 21, 2013, at 3-5.
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IV.  Appellant’s Sixth Count was properly dismissed.

Appellant asserts that his Sixth Count for inadequacy of sale price was not
considered by the court and should not have been dismissed. However, the presence of
the Sixth Count was brought to the attention of the Court by both Respondent and
Appellant prior to the Court issuing its Order. 'See Order, June 21, 2013, at 2; Email,
Apr. 15, 2013. Further, Appellant’s Sixth Count arises from the exact same facts and
circumstances that give rise to all of the other claims in this case. Namely, that the
Sheriff’s Sale was improper and the sale should be voided.

With regard to claims arising from the sale of the property itself, the Circuit Court
has correctly held that any claims against the Sheriff’s Office would be subject to the
immunities prescribed by the Tort Claims Act. Specifically, any claims against the
Sheriff’s Office involving the sale of Appellant’s property would fall under the following
exceptions to the waiver of immunity: S.C. Code Ann. § 15-78-60 (3), (5), (11), and (23).
Order, June 21, 2013, p. 3-4. Appellant’s Sixth Claim is for inadequacy of sale price,
which is directly related to the sale conducted by the Sheriff’s Office. See Amendment
to Second Amended Complaint. Because the Sixth Count arises from the exact same set
of facts and circumstances as Appellant’s other claims and because it is directly related to
the sale of the property, the same immunities apply for all County Defendants. Order,

June 21, 2013, p. 3-4.
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V. Appellant cannot prove a genuine question of fact with regard to liability of
Deputy Long.

No genuine issue of fact exists to support a theory of tort liability or constitutional
liability against Deputy Long. In support of this argument, Respondent craves reference
to Sections IL.B. and III, supra, and incorporates those sections herein.

VI. The Circuit Court correctly held that there was no question of fact and
properly granted Respondents’ Motion for Summary Judgment.

A. Validity of User Fee |

Appellant repeats his prior arguments in Section VI. A of his Appellate Brief: (1)
the user fee was taken off his tax bill, so he should not have been required to pay it; (2)
Appellant did not receive “any benefit from the County Solid Waste facilities;” (3)
Appellant never received notice of any judgments. Br. of Appellant at 49-50. Appellant
contends that these arguments present a genuine question of fact. However, based on
Respondents’ arguments made in Section I, supra, which Respondents wish to
incorporate in this current section, these arguments are without merit and Appellant

cannot prove a material question of fact.

B. Retention of Long

Appellant argues that a genuine question of fact exists as to whether the Sheriff’s
Office followed its own policies in retaining Deputy Long and that this creates a genuine
issue of fact.  Br. of Appellant at 50-51. However, Appellant cannot establish a
question of fact on this basis as the Sheriff’s Office would be immune from these claims

pursuant to S.C. Code Ann. § 15-78-60, which states: “The governmental entity is not
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liable for a loss resulting from ... (4) adoption, enforcement, or compliance with any law
or failure to adopt or enforce any law, whether valid or invalid, including, buf not limited
to, any charter, provision, ordinance, resolution, rule, regulation, or written policies...”
Therefore, Appellant cannot show that there is any genuine issue of fact as to the tort
liability of the Sheriff’s Office.

As further support for Respondents’ position in this section, Respondents wish to

incorporate Section III.A., supra.

C. Malice
Respondents wish to incorporate} Section IIL.B., supra, in response to Appellant’s
argument regarding a genuine issue of fact as to malice.

VII. This Court should affirm the Circuit Court’s denial of Appellant’s Motion
for Partial Summary Judgment, in which he asserted that South Carolina
Magistrate Courts do not have jurisdiction to hear cases involving User Fees.
Appellant has set forth several arguments for his position that the Magistrate

Court did not have jurisdiction over judgments for unpaid User Fees. A large part of

Appellant’s argument is that the User Fee is a tax and should be collected just like a tax.

Br. of Appellant at 53-54. This argument is in contradiction to our own Supreme Court,

which has explained that a User Fee for managing solid waste is not a tax. See

Skyscraper Corp., 323 S.C. at 415-16, 475 S.E.2d at 765-66 (distinguishing between a

user fee and a tax). Further, Appellant incorrectly argues that the Solid Waste Ordinance
treats the User Fee as a tax. Specifically, Appellant argues that the Ordinance directs

that User Fees are to be collected in the same way as taxes and therefore, the Magistrate
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Court does not have jurisdiction. Br. of Appellant at 53-54. Appellant cites to
Ordinance Section 10-56, but this section deals with inéluding User Fees on property tax
statements. Charleston Cnty., Ordinance 10-56. Appellant is improperly attempting to
equate mailing out bills to enforcing' payment of unpaid User Fees.- For these reasons,
Appellant’s jurisdictional arguments based on the User Fee being a tax are incofrect, and
his Motion for Summary Judgment was properly denied.

Appellant also argues that certain South Carolina code sections show that the
Magistrate Court did not have jurisdiction. Appellant cites to S.C. Code Ann. § 4-9-30
(14), which gives counties the specific power to enact ordinances and to enforce thosé
ordinances “in courts ‘created by~tﬁe general law including the magistrates' courts of the
county.” S.C. Code Ann. § 4-9-30 (14); Br. of Appellant at 54-55. Appellant argues
that the last sentence of this code section, “No ordinance including penalty provisions
shall be enacted with regard to matters provided for by the general law, except as
specifically authorized by such general law...”, supports his pc;sition. S.C. Code Ann. §
4-9-30 (14); Br. of Appellant at 54. Appellant then argues that Section 4-9-30 (14)
conﬂiqts with two other code sections: S.C. Code Anp. § 44-55-1230, which provides a
criminal penalty for non-compliance with the ordinance and S.C. Code Ann. § 22-3-10,
which provides for concurrent jurisdiction in Magistrates Court. Br. of Appellant at
54-55.

Appellant’s argumeﬁt is flawed for two reasons. First, Appellant misinterprets
the last sentences of Section 4-9-30 (14), and this is evident by the Terpin case cited by

Appellant. Section 4-9-30 (14) stands for the proposition that the general purpose of an
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ordinance cannot conflict with the general purpose of a South Carolina Code section. In

Terpin v. Darlington County Council, the Supreme Court found that an ordinance

regulating the sale of fireworks conflicted with S.C. Code Ann. § 23-35-10, et seq.,
which specifically deals with the sale’ of fireworks. 286 S.C. 112, 114, 332 S.E.2d 771,
773 (1985). The Supreme Court therefore found that the ordinance was invalid. Id.

Appellant here does not argue that the Solid Waste Ordinance is invalid. Rather,
Appellaht appears- to argue that under the Terpin case, no collection effort can be brought
for unpaid User Fees. Appellant argues that the provisions of S.C. Code Ann. §
44-55-1230 constitute the only means to collect user fees. However, this code section
deals with charging someone with a misdemeanor and fining them up to $100 or up to
thirty days in jail. The Terpin case does not support Appellant’s argument and S.C.
Code Ann. § 44-55-1230 does not restrict collection actions in the Magistrate Court. For
this reason, the Ordinance in question and Section 4-9-30 (14) do not conflict with the
general law.

The second reason Appellant’s argument regarding Section 4-9-30 (14) is flawed
is his reading of S.C. Code Ann. § 22-3-10. Appellant contends first that in order for the
Magistrate Court to have jurisdiction, the specific subject matter of the suit must be listed
in one of the subsections of S.C. Code Ann. § 22-3-10. Tr. of Hr’g, Mar. 20, 2013, at
11. However, this is refuted by two cases that Appellant relies upon to support his
position. In T v. T, 378 S.C. at 133, 662 S.E.2d at 416, the Court of Appeals explained
that “[sJubject matter jurisdiction refers to a court’s powers to hear and determine cases

of the general class or category to which proceedings in question belong.” Id. citing
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Dove v. Gold' Kist, Inc., 314 S.C. 235, 237-38, 442 S.E.2d 598, 600 (1994). The Court

of Appeals did not limit jurisdiction to specific categories of cases as Appellant argues

< should be done.

Further, in Rock Hill Body Co. v. Rainey, 294 S.C. 426, 365 S.E.2d 228 (Ct. App.

1987), the Court of Appeals held that Magistrate Courts could hear cases within their
general jurisdiction, even if they did not fit into one of the categories outlined in S.C.
Code Ann. § 22-3-10, so long as the subject matter was under the jurisdictional limit. In

Rock Hill Body, a Magistrate Judge ordered the sale of a truck to satisfy a lien pursuant to

S.C. Code Ann. § 29-15-10. Id. At the time the case was decided, the jurisdictional
amount in 4Magistrate Court was limited to one thousand dollars pursuant to S.C. Code
Ann. § 22-3-10. The ‘Court of Appeals held that since the amount of the lien was over
the jurisdictional limit, the Magistrate Court lacked subject matter jurisdiction.
Importantly, though, is the Court of Appeals’ analysis of the two statutes together.
The court held that “[a] construction of Sections 29-15-10 and 22-3-10 leads to the
conclusion that a magistrate has jurisdiction to determine a dispute as to the amount of
the lien under Section 29-15-10 only if the amount involved does not exceed one
thousand dollars.” Id. at 429. The court does not cite to a specific section of S.C. Code
Ann. § 22-3-10, but rather refers to it generally. In fact, no specific section in S.C. Code
Ann. § 22-3-10 covers liens in Magistrate Courts. Regardless, the Court based its
holding on the general monetary jurisdictional limit combined with S.C. Code 'Ann. §
29-15-19. Id. This is in line with the Court’s holding in T v. T that subject matter

jurisdiction is appropriate if a court handles the general type of case before it.
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In applying these cases and the statutes to our current case, the Magistrate Court
had jurisdiction to heqr these types of judgments. The 2000 judgment was seeking
$144.00. That was well within the jurisdictional limit of the Mégistrate Court. Further,
it was a suit for damagelé, which was within “the general class or category” of cases heard
in Magistrate Court. Further, S.C. Code Ann. § 22-3-10 does provide jurisdiction for
recovery of unpaid user’;ifees. S.C. Code Ann. § 22-3-10 (2) states that “Magistrates have
concurrent civil jurisdiction in the following cases: ... (2) in actions for damages for
injury to rights pertaining to the person or personal or real property, if the damages
claimed do not exceed seven thousand five hundred dollars.” If a resident refuses to
pay the user fees, then the rights of Charleston County have been injured, and the County
may seek redress in Magistrate Court pursuant to S.C. Code Ann § 22-3-10(2). This is
supported by S.C. Code Ann. § 4-1-10, which states “Each county is a body politic and
corporate for the following purposes: (1) To sue and be sued...” Id.! Therefore, the
Magistrate Court had subject matter jurisdiction to hear suits involving non-payment of
user fees, the judgments entered against Appellant were vaiid, and the ensuing execution

of those judgments was valid.

I Appellant contends that a County cannot be considered a person and that this is a
“bizarre theory.” Br. of Appellant at 57-58. However, Respondents would point to S.C.
Code Ann. § 1-13-30, which states, “‘Person’ means individuals, labor unions and
organizations, joint apprenticeship committees, partnerships, associations, corporations,
legal representatives, mutual companies, joint-stock companies, trusts, unincorporated
organizations, trustees, trustees in bankruptcy, receivers, other legal or commercial
entities located in part or in whole in the State or doing business in the State, the State
and any of its agencies and departments or local subdivisions of state agencies and
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CONCLUSION

For all the reasons stated herein as well as for all the reasons stated in
Respondents’ Circuit Court filings, Respondents respectfully request that this Court
affirm the Order of the Charleston County Circuit Court granting Respondent’s Motion
for Summary Judgment, that this court affirm the Circuit Court’s denial of Appellant’s
Motion for Partial Summary Judgment, that this court affirm the Order of the Circuit

Court granting Respondent Long’s Motion to Dismiss, and that this Court dismiss all
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The Honorable Jenny Abbott Kitchings
~ Clerk, South Carolina Court of Appeals

Post Office Box 11629

Columbia, SC 29211

RE: Roosevelt Szmmons v. Mase and Company, LLC, et al, South Carolma Court of
Appeals (Case No. 2014-002575) :

Dear Clerk:

Enclosed for filing on behalf of Respondents J. Al Cannon, Jr., Charleston County
Sheriff’s Dept., Charleston County Revenue Collections Dept., and Harry Long please find an
original and one copy of the followmg

(1) Initial Brief

(2) Designation of Matter to be Included in the Record on Appeal,

(3) Motion Under Rule 208(b)(5) SCACR to Exceed Length of Brief (W1th a firm
check in the amount of $25.00 representing the filing fee for the Motion); and

(4) Proof of Serv1ce of'the above.

Please file the orlglnal and return file-stamped copies to me in the self-addressed, stahped
envelope enclosed for your convenience. If you should have any questions, please do not hesitate
to contact me. : ' '

' Sincerely,

Christopher T. Dorsel
llc

Enclosures

cc: (with copy of enclosures)
Wendy J. Keefer
Edward A. Bertele
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