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Relevant trial facts o
~ Ronald Coursey lived on Beech Island, South Carolina. He had known the decedent five

years. They were roommates. R. 6, 1. 3-13. Coursey and the decedent did not know petitioner.
R 6, IL 12-13. |

Coursey and the decedent were smoking marijuana and drinking on March 18, 2003. It was
St. Patrick’s Day. Coursey testified they wanted to purchase some marijuana, and seil it for a profit.
R. 6_, 1. 13-7,1.16. | |

Coursey and the decedent saw petitioner and Anthony Savage that day. They inquired about
purchasing a quarter pound of marijuana from them. Coursey offered that a quarter pound of
marijuana usually costs two hundred and fifty dollars depending “on the quality.” R. 7, 1. 17- 8, 1
13.  Coursey went with the descendant to an ATM to withdraw the agreed upon price— two
hundred and twenty dollars — so that they could purchase the marijuana. R. 8, 1. 25— 9,L 25 When
Coursey and the decedent retume& they were informed “they couldn’t do it right now, but they
could do itlater.” R. 9, 1l. 2225, }

Coursey écquired a cell phone number from Savage, and he later called him from a pay
phone at a gas station.! R. 10,1, 10-11,109. The decedent returned from the pey»phone and told
Coursey the deal “was on.” “We’re going to meet them on the other .side of the gas station.” R 11,

11. 2-11. Once they got to the other side of the gas station, Coursey pulled out his scales to Weigh the

! The decedent wrote the cell phone number down on his hand. R. 61, 1. 15-23. The fact the
phone belonged to Savage was revealed during his testimony. R. 134, 11. 14-19.
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marijuana. However, Coursey recalled, “they started getting aggressive, talking to us.”> “We got
the stuff, you need to show us the money.” R. 11,1.24-12, 1. 3. |

Coursey remembered petitioner and possibly Savage saying, “give us the fucking money.”
R. 13, IL. 5-7. Coursey said peﬁﬁoner walked back into the bushes, returned with a gun, and
“started sht;oting.” R.13,1l. 1-12. The decedent was shot in the head. R 14, 11. 18-23. Coursey
called the police. R. 16, II. 8-16. Couréey admitted he could not give the 911 dispatcher a
description of the shooter folloﬁving the shooting. R. 40, 1. 12~ 41,1 7. Coursey testified a week
later the only description he could give the poﬁce was that the shooter was a black male wearingv a
white tee—shirt. R. 43 11. 12-25. As will be seen infra, the defense would attempt to show that the
shooter was m reality either Savage or Simuel.

Black bag evidence

The solicitor began the “black bag” testimony with witness Jereniy Simuel. Simuel
testified he worked with petitioner for a while at the Wal-Mart. R. 65, 1. 23-66, 1. 5. Simuel
claimed on the day of the purposed drug deal petitioner was carrying a black bag. R. 66, 11 18-
22. 125. Defense counsel objected because the solicitor was attempting to get into prior events
involving petitioner and the alleged black bag, and attempting to get improper character or
improper habit evidence before the jury. R. 68, 1.1-70, 1. 13.

However, thev solicitor was relentless in his efforts to get these prior prejudicia’l
allegations Before the jury. The sblicitor asked Savage why he threw petitioner’s black bag in
the bushes at the gas station. Savage answered that he did not want petitioner to get access to it
because he knew how petitioner acted. R. 113, 1. 21— 114 1. 2. (emphasis added). Defense

counsel asked that Savage’s answer be siricken under Rule 404 (b), SCRE. The judge not only




remsed to strike this testimony as improper, he overruled petitioner’s objection. R 113, 1. 22—
1141 8.

* Simuel claimed during the incident at the gas station that he stayed inside the vehicle while

A Savage and petitioner went to get the money for the manjuana R 73,1.9-74,1. 2. Simuel testified

| that about three minutes passed before ﬁetitioner and Savage came running back to the car. -Simuel

claimed petitioner was sayiﬁg “I done told you I ain’t no joke... let the KKK march this.”? R. 74 1.
4-14.. .

On Vcross-examinaﬁon, Simuel admitted petitioner was wearing a brown jacket on the
evening of the drug deal. The significant of that testimony was that the shooter was said to be
wearing a white tee-shirt. R. 86 11. 13-17. | |

The Court of Appeals held, in its revised opinion, that “Curry contends the testimony
regarding “the “black bag’ where Curry allegedly kept his gun was inadmissible under Rule 404(b),
SCRE? Any possible error by the circuit court was harmless given the other evidence admitted at
trial” State v. Curry, Op. No. 4159 (Refiled February 5, 2007) at n. 2. App. 29.

Sentencing exposure

Defense counsel asked Simuel on cross-examination if he was hoping the state would

recommend a light sentence for him given his testimony and his pending charges for murder,

2 The KKK reference apparently was to the Ku Klux Klan marching at the Masters in Augusta at
the time.

- 3 Petitioner sought rehearing, inter alia, on the grounds that the Court of Appeals had failed to
address this issue in its original opinion. App. 18-20. '
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. attempted armed robbery and possession of a weapon. Simuel denied he wanted a lenient sentence -

- “I’m just hoping that justice is served.” R 87 Il. 15-21.

When} petitioﬁer earliér attempted to cross-examine Simuel about the potenﬁal iife seﬁtence
he féced for murder and twenty-year sentence for armed robbery, the solicitor objected. ' The judge
sustained the objection. The judgé ;cold the jury to disrégard anything regarding potential sentences .
for any of the offenses that are charged. “It’s not in the jury’s purview...” R.81,1. 23-82,1.25.

Defense counsel took strong exception to the judge’s ruling. He cited this Court’s decision
in State v. Mizzell 349 S.C. 326, 563 S.E.2d 315 (2002) in support of his right to this cross-

examination. Defense counsel érguéd the potential penalties the accomplices faced went to their

' bias and motive to misrepresent their testimony. This made this perfectly permissible cross-

examination. R.99,1.15-1031. 10. The judge stated he was not going to allow the defense to
proffér the evidehcé; He ruled the issue was présérved for appeal as the record stood. R. 102, 1. 4~
104,1.22.

The judge reasoned this cross-examination was only deemed admissible in State v. Mizzell

- C

because it involved a plea bargain, The judge stated that since there was no evidence of a plea
agreement with Simuel in this case, that cross-examination about his sentencing exposure was
therefore improper. R. 104, 1. 15-105, L. 8.
Savage’s t_esﬁniony —same error repeated

Anthony Savage then testified and he also b}émed the shooﬁng on petitioner. R 117,1. 5-
118; 1. 23. ‘Savage claimed he said to himself after the shooting -- “I hope he ain’t shot this dude.”
R. 119, 1. 1-24. On cross—examination Savage denied he wanted to make a deal with the stéte. .

Savage proclaimed: “I’'m just telling the truth. It really doesn’t matter.” R. 130, 11. 5-10.




Following the testimony, defense counsel ésked the judge to revisit the issue of Simuel’s
and Sav_age’s bias due to their sentencing exposute. Defense counse] argued that he should not be
prohibited from arguing to the jury about sentencing exposure and bias. The solicitor argued the
judge had ruled con'ecﬂy and that he should nc;t alter his ruling. The judge then ruled it would bé
improper for the defense to argue anything regarding sentencing to the jury. R. 195, L 1-198,1. 4.

In his closing argument, the, éolicitor told the jury, “There’s no doubt in my mind that there
are three murderers in this case.” R. 222, 11. 7-14. “They know what’s going on. . . They know
what the planis.” R. 221, IL 22-24.

Court of Appeals Opinion and Reheaﬁng
The majority of the Court of Appeals agreed 'th.e trial judge’s rulings and reasoning

regarding cross-examination of Simuel and Savage about their sentencing exposure were both -

error, but it found in both of its opinions that the error was harmless. App. 3.4; 27-29.
Petitioner took strong exception to the holding of harmless error on reheéring. 4 He noted:

" [TThe majority also agreed the trial judge erred by reasoning Mizzell
only applied if there was a plea agreement or guilty plea. The lack of
a plea agreement, the majority noted, means the witness is more
likely to engage in biased testimony in order to obtain leniency in the
future. However, the majority of this Court nonetheless concluded
that the testimony of Savage and Simuel was cumulative to that of
Coursey and Rushon, and therefore the error was harmless.

The fact that Rushon, who later picked up appellant, Savage and
Simuel testified that appellant allegedly said to Savage “they would
never find it {the gun]” could be construed to mean that appellant
was guilty an accessory after the fact for assisting Savage and/or

4 As stated, rehearing was denied, but the Court of Appeals issued a revised opinion finding
harmless error in the “black bag” Rule 404, SCRE, propensity evidence issue in footnote two.

App. 29.

{
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Slmuelmdestroymg or hiding thegun R. 161 I. 258,1.3-259,1
24.

. Further, the fact that victim of the robbery, Coursey, identified

appellant as the shooter should not be viewed as making this
fundamental trial error under Mizzell harmless - particularly given
the circumstances of his identification dnd his statement to the police

_after the incident.

' If cross-examination is the greatest single engihe designed at getting

to the truth, appellant and the jury were both surely denied its benefit
since the jury did not have any real appreciation of Savage’s and
Simuel’s extremely strong motive to misrepresent the truth, and
make appellant the scapegoat for the murder to save themselves from
life without parole sentences. Moreover, the inaccuracy of
eyewitness identification is well documented. The dissent correctly
noted:

“Here, Simuel and Savage’s t'estimony- was critical to the case’s
outcome. They testified to Curry’s motive; to his possession of a gun

~ similar to that used in the shooting; to his conduct before the after the

shooting; and to self-incriminating statements Curry made about

‘discarding the weapon, Most significantly, Savage testified to seeing

Curry fire the gun. Without their testimony, the only evidence
linking Curry to the crime scene is Coursey’s vague and unspecific -
testimony. *660 Coursey provided few details of the gunman in the
description he provided to the 911 dispatcher immediately afier the
shooting and in his written statement to police made one week later.

. Coursey testified the shooting occurred in a dark area, and that he

met Curry and Savage for the first time hours before in another dark
location. Moreover, Coursey testified he observed the shooting after
spending several hours drinking alcohol and smoking marijuana.
Consequently, the testimony of Simue] and Savage provided the

_ crucial nexus establishing Curry as the gunman.”

State v. Curry, 370 S. C. 674, 636 SE2d 649, 659-660 (Ct App.

_ 2006) (emphasis added)

Savage and Simuel had all the motive in the world to nnphcate
appellant since this would result in leniency for them. Their
testimony was crucial, and what Rushon and Coursey had to.say, in
context, did not make this fundamental trial error harmless.

Rehearing petltlon. App. 17—18

10




Jury charge issues

Defense counsel was provided with a copy of the trial judge’s purposed jury instructions.

Defense counsel requested an instruction that “if two or more combined together to commit an’

unlawful act a.nd a crime is committed by one of the actors “asa probable and natural consequence

of the acts done in pursuance of the common design, all present and parhcxpatmg in the unlawful

_undertaking are as guilty as the one who committed the act.” R. 198 1. 5~199 1. 19. (emphasis
added).

Defense counsel also took exception to the judge’s instruction that “guilt as a principal is

shown by actual or constructive presence at the scene as a result of a [prior arrangement].” Counsel ‘

argued that this instruction could be construed to mean that if the defendant were present at the
crime scene he was guilty as a pﬁncipal. Counsel argued this amounted to a prohibited
presumption, and that it shoul& not be charged. R. 199 11. 20— 200, 11 13; R..202 1. 9-20311L 9.
Over objection, the judge charged that “ouilt as a principal is shown by actual or
constructive presence at the scene as a result of [a] prior arrangement. Therefore, a finding of a
prior arranged plan or a common scheme is necessary for finding of guilt as a principal” R.233 1L

14-18.
Defense counsel took exception to the judge’s hand of one hand of all charge — as he had

previously —and he renewed his objection to not charging that the -homicide had to be a probable or

natural consequence of the preexisting plan. R..241 1i. 2224211, 10.

To exacerbate the error, the jury requested another instruction on the hand of one is the
hand of all. R.244 11, 13-17. The judge again repeated the objectionable language and refuéed

to give the “probable or natural consequence” instruction requested by the defense. R. 245 11 18—

11
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247 1L 25. The judge again noted defense counsel’s continuing objection to this instruction. R.
24811 12-14,
Court of Appeals

The Court of Appeals noted that there were cases from this Court on accomplice liability
that approved of jury charges with and without the “probable or natural consequences of the acts
done in pursuance of the common design.” Thq Court therefore held that petitioner had not
shown error in the trial judge’s charge, and that the charge as a whole “adequately chafged the '
lt;.w regarding “hand of one hand of all.”” State v, Curry, 370 S.C. 674, 683, 636 S.E.2d 649, 654 |
(2006). ‘App. 4-6; 29-32.

The dissent agreed with petitioner that the trial judge erred, and wrote that:

I would hold that here, as in Peterson, the facts and
circumstances warrant the language requested by
Cumry. Evidence presented at trial suggested the
possibility that the codefendants met Hamilton and
Coursey under the pretense of selling them marijuana,
but in fact had no marijuana to sell and only intended
to rob them of their money. The testimony is not
conclusive that the codefendants agreed to use
‘weapons to accomplish the crime; only that one of
them apparently had the intention and shot Hamilton
during the commission of the crime. Had the jury
determined that either codefendant conspired only to
ccommit an unarmed robbery and had it further
concluded that the State failed to establish beyond a
reasonable doubt that a homicide was the natural or
probable consequences of the robbery, the appellant
would have been entitled to an acquittal on the charge
of murder. Crowe and Peterson utilize both “natural”
and “probable.” Each word has a different meamng
Accordingly, the use of both words was necessary in
the case sub judice. The court’s failure to include the
word “probable” here renders the charge inadequate.

App. 13; 48.

12




Petitioner on rehearing took exception to the opinion of the majority and also noted:

The Court of Appeals declined the invitatidn, and the petition for rehearing was denied.

App. 49..

[TThe other part of the instruction objected to and raised on appeal
was not addressed in the opinion. The instruction that guilt as a

“principal is shown by actual or constructive presence at the scene as

a result of a prior arrangement” was also prejudicial since defense
counsel comectly argued this amounted to an impermissible

- “presumption” since the jury could interpret the charge to mean if a

defendant was present at the crime scene he was guilty as a principal.

In other words, that “mere presence” at the scene was sufficient

evidence of guilt as a principal R. 199 1L. 20— 200, 11. 13; R..202 IL.
9-203111.9.

. This instruction, when coupled with the refusal to give the

“probable and natural consequence of acts done in pursuance of the
common design” charge, was so confusing it invited a guilty verdict
for the crime of murder on an improper legal basis. Appellant
respectfully requests on rehearing that this Court address the effect of
the two instructions together, and also reconsider its holding that
because the Supreme Court has approved instructions with and
without the “natural and probable consequence language™ that there
was not error in this case given the two objectionable instructions.

13
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ARGUMENT
L ,

The Court of Appeals erred by finding it was harmless error for the trial court to refise to
allow the defense to cross-examine critical state’s witnesses Jeremy Simuel and Anthony Savage
about their §enten¢ing éxg'osure for murder and the other charges involved in this case, since this
cross-examination was probative of their bias under State v. Mizzell. The jury did not have a real
appreciation of the extremely strong motive thes-e critical and necessary state’s witnesses had to

misrepresent the truth and make petitioner the gunman and scapegoat for the unexpected shooting.
In State v. Mizzell this Coﬁ;f held that the sentencing exposure of a co—defendant or an

_ accomplice goes to his bias and that it was permissible and, in fact, neceéséty to explore on cross—

examination. This Court also noted, as here: “The lack of a negotiated plea, if anything, creates a
situation where the witness is more likely to engage in biased testimony in order to obtain a fitture |
recommendation for leniency.” State v. Mizzell 5.63 S.E2d '31.8. This Court in Mizzell further
wrote that a defendant’s right to permissible cross-examination outweighed the state’s right to keep
potential sentencing issues from the jury’s consideratibn. Cf. Illinois v. Brewer 245 Ill. App. 3rd

890, 615 N.E 2d 787, 790 (1993); State v. Brown 303 S.C. 169, 399 S..E.2d 593 (1991).

This Court in Mizzell ruled a defendant’s constitutional right to such cross—examination was
guaranteed under the Confrontation Clause. &e;c_ Davis v. Alaska 415 U.S. 308, 94 S.Ct. 1105
(1974). Further, any fact may be elicited on cross-examination that is probative of interest, bias or

partiality. State v. Brewington, 267 S.C. 97, 226 S.E.2d 249 (1976)\; Rule 608 (c), SCRE.

14



' The Court of Appeals apparently recognized some the thrust of this Court’s opinion in
Migzell, but apparently not the necessity of this cross-examination since it held the dema.l of this
cross-examination of these critical state’s witnesses was harmless error.

The error, respectfully, was not harmless. Courtney was unable to give the 911 operafor a

description of the shooter. Petitioner’s investigator also testified that another witness who claimed

~ petitioner later bragged about disposing of the gun told him he could not specifically remember-

which man -— petitioner, Savage or Simuel -- actually bragged about disposing of the gun. R. 191, L
18-192,1. 12.

Further, police investigator Billy Fleury testified Anthony Savage told him ciuring an
interview that he was wearing a white tank top or tee-shirt on the night of the shooting. R. 193, 1.
9-21. As seen, there was evidence a robber or the shooter was wearing a whit¢ tee—shirt.

Finally, Savage and Simuel both had an obvious interest in blaming the murder on
petitioner, and currying favor with- the state. In fact, this Court can take judicial hoﬁce from the
South Carolina Department of Corrections inmate locator dated March 15, 2005 that Jeremy Simuel
is only serving a five year sentence for accessory to a felony. See Alphaa report of the Department
of Corrections at p. 463. This was after the solicitor argued there were three murdérers involved
where he obviously waé using Savage and Simuel to convict aﬁpellant of murder while currying
favor with Savage and Simuel.

Petitioner was denied his fundamental right to meaningful cross-examination and the error
in this case was not harmless. Given the bias of the witnesses, and the seemingly conflicting
identification evidence, the Court of Appeals respectfully erroneously found the emor hgunless.

That is, that denial of confrontation and cross-examination of Savage and Simuel did not contribute

IS
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to the verdict. See Amold v. State 309 S.C. 157, 420 S.E.2d 834 (1992); Delaware v. Van Arsdall

475 U.S. 673, 106 S.Ct 1431 (1986). Certiorari should be granted.

16




2.

The Court of Appeals etred by ruling that any error in allowing Savage to testify he did not
want petitioner to get access to a black bag centaining a gun “because I know how he acts” was
harmless since this evidence was inadmissible under Rule 404 (b), SCRE, because it indicated past
wrongs by petitioner, and it also insinuated petitioner would again act in conformity with his bad

character fraits. The Court’s finding of harmless error is incorrect given its cumulatlve effect with a
' ]yg that did not understand Savage’s motive to mlsrep;esent the truth to make petitioner the
scapegoat for the shooting.

Evidence of other wrongs or acts or crimes is not admissible to prove the character of a

person in order to show he acted in conformity therewith. See Rule 404 (b), SCRE; State v. Gamble
247 SC 214, 146 S.E.2d 709 (1966). There are a variety of reasons for not allowing prejudicial
propensity or character evidence such as the solicitor was eliciting about petitioner and the black
bagin this‘case.

First, other wrongs or crimes or bad acts testimony hae a tendency to raise a variety of

 collateral issues and divert the jury’s attention from the issue immediately before it — the

defendant’s guilt of innocence in the crime for which he is on trial. Second, this evidence also has a '

tendency to strip the defendant of the presumption of innocence, and it compels him to meet charges
or acts for which the indictment did not put him on notice. Finally, it also tends to confuse the jury

regarding the real charge for which the defendant is on trial. See Collins, South Carolina Evidence

§11.1 at page 312 (2000 Ed). This type of propensity bad character evidence is not admissible to

17
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show the defendant was acting in coﬁformity with a character trait. See State v. Nelson, 331 S.C. 1,
501 S.E.2d 716 (1998) -
Here, Savage’s testimony about the black Bag was obviously elicited to show that

petitioner’s past actions presented the jury with a “loose cannon” as a defendant. It made petmoner

out to be a person of bad character that was “out of control” as a human being,

This evxdence was madm1ss1ble under Rule 404 (b), SCRE, and it was highly prejudicial

where Savage and Simuel had strong motives to m1srepresent their testimony, and where the

identification evidence was questionable. .The jury did not understand — because of the denial of
cross-examination -- the strong motive that Savage had to blame petitioner for the (l:rime,.and to
insinuate that this was just another occasion where petitioner was acting in conformity with his bad
character trait of violence.

The Court of Appeals disposed of petitioner’s complaint on fehearihg that it had ignored this

issue in a summary footnote. State v. Thaddeus Curry, Op. No. 4159 (Refiled February 5, 2007) at

n. 2. App.29. The cumulative effect of the inadmissible propensity evidence with the denial of

cross-exaniina’cidn regarding the ]UIY having a real understanding of the motive for Savage and

 Simuel to misrepresent the truth cannot be ignored. Certiorari should be granted.

18



| 3. _
The Court of Agggals erred by finding no error in the refusal to instruct the jury that the
 murder had to be the “grobable and natural consequence” of the agreed upon action since this wés a
correct and necessary instruction on the “hand of onelis the hand of all.” particularly given the
unusual facts of this alleged marijuana deal case or robbery plan without any marijuana to deal case

one a case.

“The hand of one is the hand of all” is a “dynamite” insfruction. The very real danger is its
natural tendency is to lead the jury to believe that by presence at the scene of a crime or by
agreement to commit a much lesser crime, the defendant is always guilty of the greater crime
regardless of its f&reseeability. For this reason, respectfully, the “hand of one is the hand of all”
instruction should been approached by the trial judge with the caution urged by defense counsel.

The requested instruction came from State v. Dickman 341 S.C. 293, 534 S.E.2d 268
(2000). This Court approved it as a correct instruction on the law. ‘

As seen, the majority_ of the Court of Appeals found that this Court has approved “hand of
one is the hand” of all instructions with amf without the “probable and natural consequences of the
acts done in pursuance of the common design™ foreseeability langnage. The Court therefore held
| tﬁat petitioner had not shown error in the trial judge’s charge, and that the charge as a whole
“adequately charged the law regarding “hand of one hand of all.”” State v. Cumry, 370 S.C. 674,
683, 636 S.E.2d 649, 654 (2006). App. 4-6; 29-32.

Petitioner respectfully submits that this Court.should grant certiorari since the Court of

Appeals has essentially found that this Court has cases going both ways on this jury instruction

19

515



516 .

issue, and that arbitrariness by the trial court regardless of the facts of the case will be allowed. This
is an unusual éase where the requested instruction was important. There was clearly'evidence dnly
a marijugha deal was planned or that a robbery without any marijuana to deal was the agreed to
common design, the “probable and natural cbnsequénces of the acts done in pursuance of the
commeon design” instruction language was critical to the jury’s understanding of the legal concept of

the “hand of one is the hand of all.”

20



4.

The Court of Appeals erred by implicitly finding no emor in the “guilt as a principal is
shown by actual or constructive presence at the scene as a result of a prior an-an'g_ement” charge
since this confusing instruction amounted to a presumption of guilt by presence at the crime scene

given the facts of this case. It added further confusion to the “hand of one is the hand of all”

instruction.

As seen, defense counse] took exception to the judge’s instructibn that “guilt as a principal
is shown by actual or constructive presence at the scene as a result q_f a [prior arrangement].”
Counsel argued that this instruction could be cqnstrued to mean that if the defendant were present at
the crime scene he was guilty as a principail; Counsel told the trial court this amoupfed to-a
prohibited pr_esumption, Aand that it should not be charged. R. 199 Il. 20— 200, 11. 13; R.202 IL 9
20311L 9.

Over objection, the judge charged that “guilt as a principal is shown by actual or
constructive presence at the scene as a ;esult of [a] prior arrangement. ‘Therefore, a finding of a
prior arranged plan or a common scheme is necessary for ﬁndihg of guilt as a principal.” R. 233 IL
14-18.

Defense counsel took exception to the judge’s hand of one hand of all charge — as he had
previously — and he renewed his objection to not instructing that the homicide had to be a probable

or natural consequence of the preexisting plan. R. 241 1. 22—24211. 10.

As also seen above, to make the matter worse, the jury requested another instruction on the.

hand of one is the hand of all. R. 244 IL 13-17. The judge again repeated the objectionable '
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language and refused to give the “probablé or natural consequence” instruction requested by the
defense. R. 245 11 18— 247 11. 25. The judge again noted defense counsel’s continuing objection to’
this instruction. R. 248 . 12-14.

Defense counsel was comrect in atguing that the “guﬂt asa 'pn'ncipél is shown by actual or
constructive presence at the scene as a result of a prior ar’réhgemen » instruction amounted toa
presumption of guilt by presence at the crime scene. Presumptions, which essentially pla'ce a
burden on the defendant to overcome them, are unconstitutional, See Tate v. State 351 S.C. 418,
570 s.E.Zd 522 (2002). |

Further, any argument that giving a “mere presence” charge cured the deficiency in the
instruction should be rejected. The purpbse of a jury instruction is to enlighten the jury, and assist it
iﬁ arriving at a correct verdict. Coxiﬁlsmg instructions obviously frustrate that purpose. Confusing
jury instructions should be avoided. _Sgé, Staté v. Leonard 292 S.C. 133, 355 S.E.2d 270-(1987).

| Moreover, merely superimposing a correct statement of law (mere presence) over an
eITOneous étatement of law (presence amounts to guilt as a principal if there was a prior
arrangement) only fosters prejudice and confusion. State v. Patrick 289 S.C. 301, 345 S.E.2d 481 .
(1986); State v. Peterson 287 S.C. 244, 355 S.E.2d 800 (1985). |

The trial court erred by giving the constructive or actual presence at the scene amounts to
guilt as a principal iﬂstrucﬁén. Wl;en coupled with the trial court’s refusal to give the instruction
that the homicide had to have been the probable or na’tqral consequence of the agreed ﬁpon'action,
the confusion has passed the breaking point. This issué was squarely presented to the trial court,-
and to the Court of Appeals in the brief of appellant, and in the petition for rehéaring. Petitioner

respectfully submits this Court should now grant certiorari and resolve the issue. -
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CONCLUSION

Based on the foregoing argument, a writ of certiorari to the Court of Appeals should be

granted in order to allow full briefing on these issues.

This 7th day of May, 2007.
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11102

Robert M. Dudek ~
Deputy Chief Attorney for Capital Appeals
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STATEMENT OF ISSUES ON APPEAL

A. Appellant’s Statement of Issues on Appeal

L Whether the Court of Appeals erred by finding it was harmless error for the trial
" court to refuse to allow the defense to cross-examine critical state witnesses .

Jeremy Simuel and Anthony Savage about their sentencing exposure and the other
charges involved in this case, since this cross-examination was probative of bias
and was permissible under State v. Mizzell, and the jury did not have a real
appreciation of the extremely strong motive these critical and necessary state
witnesses had to misrepresent the truth and make petitioner the gunman and
scapegoat for the murder absent this cross-examination?

I.  Whether the Court of Appeals erred by ruling any error in allowing Savage to
testify he did not want petitioner to get access to a black bag containing a gun
“becanse I know how he acts” was harmless since this evidence was inadmissible
under Rule 404(b), SCRE, because it indicated past wrongs by petitioner, and it
also insinuated appellant would ‘again act in conformity with his bad character
traits and the Court’s finding of harmless error was incorrect given the cumulative
effect of Savage’s claim with a jury that did not understand the motive Savage had
to misrepresent the truth to make the petitioner the scapegoat?

II.  Whether the Court of Appeals erred by finding no error in the refusal to instruct
the jury that the murder had to be the “probable and natural consequence” of the
agreed upon action since this was a correct and necessary instruction on the “hand
of one is the hand of all,” particularly given the unusual facts of the alleged
marijuana deal case or robbery without any. marijuana to deal case gone awry?

" IV.  Whether the Court of Appeals erred by not ﬁndmg error in the trial court
instructing the jury that “guilt as a principal is shown by actual or constructive
presence at the scene as a result of a prior arrangement” since this instruction was
confuising and amounted to a presumption of guilt by presence at the crime scene

.. under the “hand of one is the hand of all” instruction ?
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STATEMENT OF THE CASE

The Petitioner, Thaddeus Curry, was indic;ted at the May 2004 term of the Aiken County
Grand Jury for murder and possession of a firearm during the commission of a violent crime. He
was tried from May 1 0-13, 2004 before the Honorable Reginald 1. Lloyd and a jury. The jury |
convicted Curry of both crimes and Judge Lloyd sentenced him to life for murder and five years,
consecutive, for posse;ssion of a firearm.

The Petitioner made an appeal to the South Carolina Court of Appeals. On October 9,
2006, the court affirmed the judgement. A petition for rehearing was made. On February 5, 2007,
the earlier opinion was withdrawn, substituted and re-filed. App.22. Rehearing was denied on
February 5, 2007. App.p. 49.

The Petition for Wit of Certiorari was made on May 7, 2007. This Return follows.

STATEMENT OF FACTS ‘

On March 18, 2003, after a night of smoking marijﬁana and drinking, Heath Hamilton
and Ronald Coursey drove to the Savannah West apartment complex in Augusta, in search of
more marijuana. Rp 6-7, Tr. 100,1.23 - p. 101, 1. 8. Whén they pulled into the parking lot of
the apartment wﬁplex, they saw Thaddeus Curry and Antﬁon& Savage. Rp. 7, Tr.p. 101,11, 17-
24, Curry and Savage offered té sell a quarter pound of mariju'ana to Hamilton and Coursey for
$220. R.p. 8—9, Tr.p. 102, 1. 16 - p. 103, 1. 8. Curry and Savage told Hamilton and Coursey to
“go on and get the money.” R.p. 9, Tr. 103, 1I. 9-11.

Hamilton and Coursey went to an ATM, withdrew money, and returned to the apartment
complex. R.p. 9, Tr. 103, 1. 11-13. Curry and Savage went up to Jeremy Simuel’s apartment,

and told Hamilton and Coursey that “they couldn’t do it right now, but they could do it later.”

2
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Savage gave Hal;ﬁlton his cell phone number, which Hamilton wrote on his hand. .R.p. 9-10;
108-109, 1. 4, Tr. 103, 1. 20 - p. 104, 1. 6; p. 204,1. 17 - p. 205, 1. 4.

Hamilton and Coursey return to Hamilton’s house and smoked some more marijuana.
R.p. 10, Tr. 104, ll.. 11-14. Curry, Savage, and Simuel, meanwhile, drove around downtown
Augusta. R.p. 110, Tr. 206, 1l-12, Hamilton called Savage’s cell phone. R.p. 110, Tr. 206, I1.
13-14. Savage told Hamilton that they would meet him ata gas station on Sand Bar Ferry Road,
in Aiken County. R.p. 10, Tr. 104, 11. 9-22. Hamilton and Coursey went to the gas station,
parked, and waited. R.p. 10-11, Tr. 104, 1. 23 - p. 105, 1. 2.

Jeremy Simugl drove Curry and Savage to Sand Bar Ferry Road. R.p. 66, 67-68, Tr. 162,
11. 11-22,; p. 163, 1. 18-p. 164, 1. 4. Curry had a black bag with him; he “always tak&s it with him

and that’s what he had his-gun in.” .R.p. 66, 68, 111, Tr. p. 162, 11. 18-20; p. 164, 11. 5-10; p. 207,

11. 19-23. The weapon was a nine-millimeter pistol. R.p. 125, Tl-.‘. 221, 11. 13-21. Hamilton
* called the cell phone number again, and then Hamilton and Coursey went to the other side of the
gas station to meet curry and his accomplices. Tr. 208, 11. 2-3.

Simuel parked the car. Curry got out of the car with his black bag. R.p. 74, Tr. 170, 11. 9-
25. He dropped the bag on the side of the road, and Savage threw it on the other side of some
bushes. Tr. 2Q8, 1L 12-16; p. 209, 11. 15-24. Coursey pulled out his digit_al Scales to weigh the
marijuana, but Curry and Savage insisted upon seeing the money before they produced the

marijuana. R.p. 11-12, 115, Tr. 105, 1. 3 - p. 106, L. 10; p. 211, 11. 8-24.

525

Curry then walked toward the bushes, retrieved the pistol; and shot Heath Hamilton in the

head. R.p. 13-14,117; Tr. 107, 1. 15-p. 108, L. 23; p. 212, 1. 13 - p. 213, 1.24.
Curry and Savage ran back to Simuel’s car. R.p. 74, Tr. 170, 1l. 1-6. In the car, Curry

2
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said, “I think I dome capped him”, which meant that he had shot him in the head. Tr. 214,11 8-
23. Curry said, “I done told, I done told him I ain’t no joke, Iain’t no joke, you know what I'm

saying, I ain’t no joke” and “Let the KKK march this.” Because it was Masters time and they

" said something on the new about the Ku Klux Klan was supposed to march in front of Savannah -

West Apartments and so they were like, “Tell the KKK to march on this. I ain’t no joke, I ain’t
no joke.” R.p. 74, Tr. 170, 11. 6-14, Cumry said, “You should have seen that Mother Sucker... He
was like this and was demonstrating on, I guess how Heath Hamilton was in position after shot
him.” Tr. 20-24.

Curry, Savage, and Simuel drove away. Curry said to Savage and Simuel, “After tonight
ya’ll don’t know me... Ya’ll don’t know nothing about me.” R.p. 75-76, Tr. 171,1. 3 -p. 172, 1.
15. | |

‘ * Later that day, Javon Rushon picked up Curry. Simuel and Savage were also in the

vehicle. R.p. 161, Tr. 258, 11. 3-8. Rushon heard Curry saying “something aboﬁt a jacket, ‘Get

rid of it.”” R.p. 161, Tr. 258, 1. 12-23. He also heard Curry talking about the murder weapon,

 saying, “They’ll never find it.” R.p. 161, Tr. 258, 1. 24 - p. 259, I1. 2, 20-24.

Forensic examination determined that Heath Hamilton was killed by a high point Model
C nine-millimeter Luger pistol. R.p. 183, Tr. 281, Il. 4-21. Ronald Coursey unequivocally

identified Curry as the man who shot his fiiend.
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ARGUMENT

L The Court of Appeals Properly Concluded That Any
Error in the Trial Court’s Refusal to Allow Curry’s
Attorney to Cross-Examine Simuel and Savage
Concerning Their Potential Sentences was Harmless.
Further any challenge to Savage’s examination was
properly found to be procedurally barred as to this
issue.

Cﬁxry argues that the Court of Appeals erred by concludingihat aﬁy frial court error in
refusing to allow his attorney to cross-examine his ac;omplices regarding the potential sentences
they faced was harmless. Répondm& submit that certiorari is not warranted where the Court of
Appeals reasoning was well-founded. ' In denying relief, the Court of Appeals found:

In this case, Curry relied on State v. Mizzell, 349 S.C. 326, 563 S.E.2d 315 (2002),
in support of his argument that he should be allowed to cross-examine his
co-defendants as to any possible sentences they faced in connection with
Hamilton's death. In Mizzell, our Supreme Court found error in the trial court's
decision to exclude evidence of possible sentences faced by Mizzell's
co-defendant where the parties faced the same charges and the co-defendant had
not yet pled guilty or reached a plea agreement with the State. The court found:
The fact the witness has yet to reach a plea bargain or been found guilty should
not prevent the admission of such evidence. The lack of a negotiated plea, if
anything, creates a situation where the witness is more likely to engage in biased
testimony in order to obtain a future recommendation for leniency. -

Id. at 333, 563 S.E.2d at 318.

Similar to the scenario in Mizzell, Curry's co-defendants faced the same charges as
Curry and had not pled guilty or reached a plea agreement. The trial court
refused to allow Curry to-cross-examine his co-defendants on the possible
sentences they faced because Savage and Simuel had not pled guilty or reached a
plea agreement with the State. We find this ruling contradicts the settled law

: ! Curry continues to argue that he should have been allowed to cross-examine both
Simuel and Savage concerning potential sentences. At trial, however, he did not attempt to
cross-examine Savage on this issue, and therefore the admissibility of Savage’s potential
sentences are not before this Court. The Court of Appeals properly found that this issue was
procedurally barred as it relates to Savage
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established in Mizzell. Accordingly, we find the trial court erred in barring the
cross-examination of Simuel and Savage on the possible sentences they faced.

[7] However, the refusal to allow Curry to cross-examine his co-defendants on
any **653 possible sentences they faced in connection with Hamilton's death was

harmless. At trial, the testimony given by the co-defendants was not the only

evidence of Curry's involvement in the shooting of Hamilton. Ronald Coursey,

the other victim of the robbery, unequivocally identified Curry as the shooter. He

testified:

Coursey: And then the next I knew, he came up, Mr, Curry, over there had the

gun.

Q: You saw Mr. Curry with the gun?

A: Yes, sir, he had the gun the whole time.

Q: What did he do with the gun?

A: ... hestarted shooting.

Q ‘Could you describe the gun?

A: ... it was either automatic or semi-automatic. It went off real fast.

Q: And how was [Curry] holdmg it?

A: In one hand.

Q: Okay. And so what did he say when he pulled the gun out?

A: I don't think he said anything, it just happened too fast and he shot and hit
(Hamilton] in the head. .

Q Did you see who pulled the trigger?
A: Yes, sir. It was Mr. Curry over there.

Moreover, in addition to Coursey, Javon Rushon provxded the following
testimony regarding a conversation he overheard between Curry and Savage
regarding the murder weapon:

Q: What specifically did you hear Mr. Curry-what if anything, did you hear Mr. Cun'y
mention about the gun?
A: “They would never. ﬁnd it.” “The hammer came off ofit.” You know, “It was

chopped up.”

On cross-exammaﬁon, Rushon further clarified that it was in fact Curry who was
talking about the gun, stating “Thaddeus Curry was talking to [Savage] about it.”

The testimony of the co-defendants Simuel and Savage, was merely cumulative
to that given by Coursey and Rushon. As a result, Curry's guilt or innocence did

not hinge solely on the testimony of his co-defendants; the testimony of Coursey

and Rushon provided other competent evxdence upon thch a ratlonal verdict of
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~ guilty could be based. Therefore, as the error on the part of the trial judge in
* limiting the scope of cross-examination could not have reasonably affected the
outcome of the trial, it was harmless.

State v. Curry, App.p. 26.
To constitute error, a ruling to admit or exclude evidence must affect a substantial right.

| Rule 103(a), SCRE; State v. Johnson, 363 S.C. 5?;, 60, 609 S.E.2d 520, 524 (2005). However,
error is ixarmless where it could not reasonably have affected the trial's outcome. State V.
Mitchell, 286 S.C. 572, 573,336 S.E.2d 150, 151 (1985). In considering whether error is
harmless, a case's particular facts must be considered along with various factors including:
... the importance éf the witness' testimony in the prosecuﬁon‘s case, whether the testimony was
cumulative, the presence or absence of evidence conobofating or contradicting the testimony of
_the witness on material points, the extent of cross-examigaﬁog otherwise pennitted; and, of
course, the overall strength of the prosecution's case. Stafe v. Clark, 315 S.C; 478, 482, 445 -
S.E.2d 633, 635 (1994). Thus, an insubstantial grrc;r not affecting the result of the trial is
harmless where “guilt_ has been conclusively proven by competent evidence such that no _other
~ rational conclﬁsion can be reached.” State v. Bdiley, 298 S.C. 1,5, 377 S.E.2d 581, 584 (19__89).
A violatioh ofa defendqnt's Sixth Amendment right to conﬁ'bnt a wimess is not per se reversible
error if the error is harmless beyond a reasonable doubt. Statev. Graham, 314 S.C. 383, 385,
444 S.E.2d 525, 527 (1994).

On cross-examination, Curry’s attorney elicited from Simuel that he was charged with
murder, attempted armed robbery, ahd poésession ofa weapon during the commission of a
violeﬁt crime as a result of the events that led to the killing of Health Hamilton. He then asked

Simuel whether he was aware that he was facing a potential life sentence for murder; Simuel
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testified that he was not. R.p. 81-82, Tr. 177, 1. 23 - p. 178, 1. 12. When Curry’s attorney asked
Simuel about his potential sentence on the attempted armed robbery charge, the solicitor
objected. The court sustained the objection and instructed the jury to disregard any testimony

conceming potential sentences. R.p. 82, Tr. p. 178, 1L 13-25. The trial court ruled that State v.

| .Mizzell, 349 S.C. 326, 563 S.E.2d 315 (2002) was inapplicable because “{t]here’s no deal on the

table.” Rp 104, Tr. p. 200, 11. 15-22.

| This case is unlike Mizzell. In that case, the witness whose potential senience was at
issue was “the only witness to testify as an eyewitness to petitioners® burglary of the home. The
lack of physical evidence placing petitioners at the scene enhanced the importance of [that]
testimony.” In contrast, the only issue in this case was whether Curry or Savage fired the shot
that killed Heath Hamilton. It was undisputed that both Curry and Savage were present at the
shooting, and that one of them fired the shot. Simuel’s testimony did not address this issue.

Savége testified that Curry was the shooter. Savage’s testimony was merely cumulative

to that of Ronald Coursey, who unequivocally identified Cm-ry as the shooter. Coursey also |

corroborated the testimony that Curry retrieved the gun from the bushes. R.p. 13, Tr. p. 1-07, 1.

11-16. Further, a third witness, Javon Rushon, testified that Curry was talking about the murder

weapon. Mizzell is not controlling,

Moreover, Curry’s attorney amply attacked Simuel’s credibility. Curry’s attorney
established that Simuel was charged witﬁ murder, attempted armed robbery, and .poésession ofa
firearm during the commission of a violent crime. He also established that he was thrice
convicted of theﬁ by receiving, and was also convicted of obstruction of jﬁstice by way of giving

false information to a police officer and of possession of marijuana with intent to distribute.

8
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Curry’s lawyer established that Simuel was sentenced to impn'so_nment on at least some of those
charges. R.p. 84-85, Tr. 180,1. 4-p. 181,1. 3.

_ More significantly, gi\ien that the himd-of-one-hand—of-all doctrine applie@, the identity of
the trigger puller had little relevance to tile case. There was no dispute that Curry was present at
the killing. The evidénce ovemhelmingly established his guilt, whethei or not he pulled the
trigger. That fact was established even wiﬂ;out the testimony of Simuel and Savage. Any error
ivith-respect to the cross-examination of those witnesses, therefore, was harmless beyond a
reasonable doubt. Certiorari must be denied on this threshold claim. |

a. The Procedurally Barred Claim Related to Savage.

Curry argues that the trial court erred by refusing to allow his attomey to cross-examine
Anthony Savage i:onceming his pending charges for armed robbery and possession with intent to
distribute. Curry’s attorney raised this issue in a motion in limine. He argues that he should be
allowed to impeach Savage by cross-_examining him on the pending charges “under the rule of
admissibility of uncharged bad acts that reflect on cre_dibiiity under Rule 608(b)” of the South

Carolina Rules of Evidence. R.p. 3, Tr. p. 90, 11. 15-21.

This ground is not preserved for appeal. Curry made no objection during the trial, nordid -

he attempt to introduce the evidence he claims the court did not allow. Ratlier, this ground is the -
result only of a moﬁoil in limine. Curry did not proffer the evidence or othe;ivise raise the issue
in any form _during the trial. Accordingly, it is not properly before this Court. Seé, S.C. Dep't of
Ptib. Transp. v. Galbreath, 315 S.C. 82, 82 n.2, 431 S.E.2d 625, 626 n.2 (Ct.App. 1993)(“We
note that Galbreath did not subsequently proffer Alford’s testimony during the trial, but merely

relied upon the in limine is granted, it is not the final ruling on the admissibility of the

9
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evidence.... ‘We caution the Bench and Bar that these pretrial motions aré granfed to prevent
prejudicial mattef from Beiﬁg revealed to the jury, but do nét consfitute final rulings on the
a&ﬁésibﬂiw of evidence.’” (quoting M 295 8.C. 5518, 521, 369 S.E.2d 842, 843
ossy. | | S |

Moreover, Curr& here argues a ground ciiﬁ'erent from the ground he argued in his motion
in limine in the trial court, In the trial court, Curry argued that he should be allowed o cross-
examine Savage ﬁnder Rule 608(b), which providés that “[é]ﬁeciﬁc instances of the conduct ofa
witness, for the purpose of aftacking or supi:orting the witness’ credibility; other than conviction
of crime as provided in Rule 609, may not be prove by extrinsic evidence. They may, however,
in the diséretion of the court, if probative of truthfulness or untruthfulness; be mquu'ed into on
cross-examination'of‘ the witness (1) concerning the witness’ éhm_-acfer for truthfulness or
untruthfilness, or (2) concerning the character for truthfulness or untruthfulness of another
witness a to which character the witnéss being cross-examined has testified.” S.C.R.Evid.
608(b). In this Court, however, Curry claims that the trial court’s exciusion of this testimony
violates Rule 608©, which provides that “[blias, prejudice or any motive to misrepre\senfl: may be
shown to impeach the wiméss' either by examination of the witness or by evidence ofherwise

~ adduced.” S.C.R.Evid. 608C. This aigument is therefore not properly before this Court, See,

State v. Ri ichardson, 358 S.C. 586, 595 S.E.2d 858 (Ct. App. 52004)(“Beca1ise Richardson
objected to the testimony on a different ground at ﬁ'ial than ‘what he argues on appeal, this
argument is not properly Befo-re this Court.”).

Even were the pending charges relevant to Savage’s “character for u'uﬂlﬁxlness or

untruthfulness”, see United States v. Reed, 700 F.2d 638, 643 (11" Cir. 1983)(“Suffice it to say,

10




we are unable to perceive that a person’s possession of a small amount of marijuana sheds any
light whatsoever on his ‘character for...untruthfulness.” Though the commission of any crime
may in fact cast doubt on the broad question of one’s “credibility’, the d:aﬁers of the Rules were
careful to limit inquiry under Rule 608 to a witness’ propensity fpr henesty”), the rule itself
expressly leaves the adnﬁssion of such evidence to the ample discretion of the trial judge. In this
case, he did not abuse his discretion by refusing to admit it.

Finally, any error in the trial court’s refusal to allow Curry’s attorney to cross-examine
Savage concerning his pending charges was harmless, for the same reasons elucidated in Section
I above. “In determining harmless error regarding any issue of witness credibility, we will
consider the importance of the witness’s testimony to the prosecution’s case, whether the
witness’s testimony was cumulative, whether other evidence corroborates or contradicts the
witness’s testimony, the extent of cross-examination otherwise permitted, and the overall
strength of the State’s case.” State v. McLeod, 362 S.C. 73, 83, 606 S.E.2d 215, 220 (Ct.App.

2004).

As noted above, Savage’s testimony was cumulative to that of Ronald Coursey, and it
was not contradicted. The sfate’s case was overwhelming; undisputedly, Curry was present at the
shooting and the hand-of-one, hand-of-all doctrine applied to the case.

Further, the extent of cross-examinatibn that the trial court permitted was broad. Curry’s
attorney attacked Savage’s cfedibility thoroughly. curry’s counsel was permitted to elicit from
Savage that he was pending trial for murder, armed robbery, and possession. of a weapon duﬁﬁg
the commission of a violent crime and had been incarcerated since April of 2003. R.p. 129, Tr.

p. 225,1.19 - p. 226, 1. 4. Curry’s attorney also established that Savage had been convicted

11
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previously on unrelated charges of second-degree burglary, grand larceny, possession of a stolen
vehicle, and theft by taking, R.p. 129, Tr. 224, 1. 16 - p. 225, 1. 16. After the recitation of
Savage’s entire cnmmal hisfoi'y, the addition of two more pending charges could not have
diminished his credibility any further; | |

The trial court’s ruling is not properly before this Court and, if it is error, it is harmless.
Curry’s argument fais. |

For all the above reasons, certiorari must be denie& as to Question One.

12




I.  Certiorari is not Warranted Where Testimony that
Savage Knew “How [Curry] Acts® Was not Excludable
Under Rule 404(b) or Alternately Was Harmless Error.

Curry argues that Anthony Savage’s testimony that “I know how he acts” was
inadmissible under Rule 404(b) of the South Carolina Rules of Evidence. In denying the claim,
the Court of Appeals dismissed the claim in the following manner in a footnote:

Curry also alleges the trial court erred in admitting improper character or habit

evidence during Savage’s testimony. Curry contends the testimony regarding the

black bag where Curry allegedly kept his gun was inadmissible under Rule 404(b),

SCRE. Any possible error by the circuit court was harmless given the other

evidence admitted at trial . See, State v. Mitchell, 286 S.C, 572, 573, 336 S.E.2d
150, 151 (1885) ( finding that error is harmless where it could not possibly

affected the outcome of the trial).

App.p. 29. For the following reasons certiorari must be denied.
How the Is.-sug Was Presented Below.

On direct examination, the solicitor asked Savage why he threw Curry’s Bag in the
bushes. Savage replied that he d1d not want Curry “to get access to it, because I know how he
acts.” Curry’s attorney objected, and asked that Savage’s answer be stricken. The court
 overruled the objection, but told the solicitor that he could not “go beyond that™ and directed him
“ust to move on.” R.p. 113, Tr. 209, l.‘ 22 -p. 210,1. 8.

Analysis

Rule 404(b) provides: “Evidence of other crimes, wrongs, or acts is not admissible to

535

prove the character of a person in order to show action in conformity therewith. It may, however,

be admissible to show motive, identity, the existence of a common scheme or plan, the absence
of mistake or accident, or intent,” S.C.R.Evid. 404(b). Curry argues that Savage’s testimony

_was “intended to imply” that Curry “had committed other bad acts or crimes in the past”® Such

13
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evidence, however, is not the within ambit of Ruie 404(b). . .

Rule 404(b) applies to specific inétaﬁces of prior bad a;:ts. Rule 404(b) codiﬁes the rule
in State v. Lyle, 125 §.C. 406, 118 S.E. 803 (1923). See State v. Gagum, 328 S.C. 560, 564 n.2,
492 S.E.2d 822; 823 n.2 (Ct. App. 1997)(“Thus, Rule 404(b) codifies the limitations on the
admissibility of evidence of prior bad acts set forth in Sta_ﬁ@g”). In Lyle, the Supreme
Court stated that [wlhether evidence of other distinct. crimes properly félls w1thm any of the
recognized exception§ noted is often a difficult matter to determine.” State v. Tutton, 354 S.C.
319, 327, 580 S.E.2d 186, 190 (ci. App. 2003)(quoting State v. Lyle, 125 S.C. at 4i6, 118 S.E. at
807)(emphasis added), |

Curry’s argument before this Court and below seeks to extend extends Rule 404(b)
beyond credibility. Curry argues that if testimony “intends to imﬁly” that a defendant committed
other acts, crimes or offenses, then Rule 404(b) applies. Rule 404(b) applies, however, to the
acts, crimes, or offenses themselves, not to any intent to imply or to anj implication of such acts,
crimes or offenses without enumt;ration.

The admission of the testimony of which Curry complains did not violate Rule 404(b)
because it was not testimony of discrete prior bad acts. | |

Alternately, Respondents submits that this brief reference must be deemed harmless
beyond a reasonable doubt. Respondents incorporéte by reference its analysis set out above in

Question I, p. 7-12.

14
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Il and IV. The Court of Appeals Properly Determined That The Trial Court’s
“Hand-of-One, Hand-of-All” Charge was Proper As A Matter of State

Law.

Curry contends that the trial court’s “hand-of-one, hand-of-all” charge to the jury was

erroneous. The trial judge charged:

When two or more people are together, acting together,
assisting each other in committing the offense, the act of

- one is the act of all or as it is sometimes said, the hand of
one is the hand of all. I tell you further, ladies and
gentlemen of the jury, that prior knowledge that a crime is
going to be committed without more is not sufficientto
make a person guilty of that crime. Mere knowledge that
another person is going to commit a crime, even if the
defendant is present when the crime is committed],] is not
sufficient to convict the defendant as a princip[al]. Guilt
as a princip[al] is shown by actual or constructive
presence at the scene as a result of a prior arrangement.
Therefore, a finding of a prior arranged plan or common
scheme is necessary for a finding of guilt as a princip[al].
The state must prove beyond a reasonable doubt by
competent evidence the theory of the hand of one is the
hand of all.

The princip[al] in a crime is one who either actually
commnits the crime or who is present, aiding],] abetting or
assisting in committing the crime. When the person does
an act in the presence of and with the assistance of
another, the act is done by both. Where two or more,
acting with a common plan or intent[,] are present at the
commission of a crime it does not matter who actually
commits the crime, all are guilty. The hand of one, ladies
and gentlemen, is the hand of all. :

Present at the commission of a crime means to be
sufficiently near to aid and abet and assist in the
commission of the crime. However, mere presence, as [
said, is at the scene of a crime, is not sufficient to convict
one as a princip[al] on the theory of aiding and abetting,
Intent is also a necessary element. For there must have
been a common design or intent to commit the crime and

15




538

~ Vi

the crime must have been pursuant, thereto, with a person
aiding and abetting by some overt act.

R.p. 234, Tr. p. 341,1. 3 - p. 342, 1. 13,

It remains difficult to ascertain precisely the portion of the jury charge that Curry finds
objectionable. In State v. Zeigler, 364 S.C. 94, 610 S.E.2d 859 (Ct. App. 2005), the Court of
Appeals approved the following charge as a correct statement of the law:

= The mere knowledge that another person is going to
commit a crime, even if the defendant is present when the
crime is committed is not sufficient to convict the
defendant as a principal. Guilt is shown by active or
constructive presence at the scene, and the State must
prove beyond a reasonable doubt by competent evidence
" the theory of the hand of one is the hand of all. A

principal in a crime is one who either actually commits
the crime or who is present, aiding, abetting or assisting in
the commission of the crime. When a person does an act

in the presence of and with the assistance of another, the
act is done by both. Where two or more acting with a
common plan or intent [are] present at the commission of
a crime, it does not matter who actually commits the
crime, all are guilty. The hand of one is the hand of all.
Present means to be sufficiently near to aid and abet and

“assist in the commission of the crime. Intent is also a
necessary element, for there must have been a common
design or intent to commit the crime, and the crime must
have been committed pursnant to that plan, with the
person aiding and abetting by some overt act.

The charge in the case sub judicé 'adequhtely apprises the jury as to

the law regarding mere presence. The charge contains the correct

definition for mere presence and adequately covers the law.
Id. at 107, 610 S.E.2d 866 (quoting the trial court’s charge). This Court has approved accomplice
liability charges that lack language stating an ai:complice‘s criminal act must be “a probable and

natural consequence” of the accomplice's common plan. In State v. Langley, 334 S.C. 643, 515

16



S.E.2d 98 (1999), the Court stated that under “the hand of one is the hand of all” theory, “one
who joins with another to accomplish an illegal purpose is liable cl_'iminally for everything done
by his confederate incidental to the execution of the common design and purpose.” In State v.
Kelsey, 331 S.C. 50, 76-77, 502 S.E.2d 63, 76 (1998), the Court approved a broader accomplice
liability charge that stated, ... if a crime is committed by two or more persons who are aéting
together in the commission of a crime, then the act of one is the act of both.” In State v. Crowe
the Court approved the following charge for accomplice_liability:

[T]wo or more combine together to commit an unlawful act, such as robbery, and,

in the execution of that criminal act, a homicide is committed by one of the actors,

as a probable or natural consequence of the acts done in pursuance of the

common design, all present participating in the unlawful undertaking are as guilty

as the one who committed the fatal act. This principle was stated in State v.

Cannon, 49 S.C. 550, 27 S.E. 526: “The common purpose may not have been to

kill and murder, but if it was unlawful, as, for instance, to break in and steal, and

in the execution of this common purpose a homicide is committed by one, as a

probable or natural consequence of the acts done in pursuance of the common

design, then all present participating in the unlawful common design are as guilty
as the slayer.”

258 S.C. 258, 265, 188 S.E.2d 379, 382 (1972) (emphases added). Therefore, the Court’s
approval of this charge demonstrates that the “nafural and probable consequence” language need
not be included in the chmée, as requested by Curry, if the charge as a whole adequately conveys
the law. Additionally, as the Court of Appeals properly concluded, “with the approval of the
disjuncﬁve “or” in the “probablg or natural consequence” language of State v. Crowe, the trial
court's charge arguably benefitted Cuﬁy as it only included the “natural consequences” rather
than the “natural or probable” language.” Id, App;p. 31-32.

Respondents submit that certiorari is not warranted in this setting. When viewing the

challenged portion of the jury charge as a whole with the rest of the trial court's instruction, the

17
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trial court adequately charged the law regarding “hand of one hand of all.”

“The substance of the law is what must be charged to the jury, not any partlcular
verblage » jgl__, er, 364 S.C. at 107,610 S E.2d 866. ’I‘he tna.l court’s charge to the j Jury was a
correct statement of the law of South Carolina.

A. The Trial Court Properly Refused the Precise Charge
Requested by Curry Because Curry Received the
Substance of the Charge
| Asa corollary to Curry’s previous argument, he contends that the trial court’s failure to
charge that the crime must be a natural and probable consequence of the common 1_:1an created a
presumption of guilt by iﬁere ptesencé at the cﬁiﬁe scene; 'Clﬁry’s arguinent fails to account for
the entire jury charge. '
. The trial court charged the jury that the cﬁme must have been committed “pursuant” to

the common desigh or intent, Further, the court charged that “[i]ntent means intending the result

that actually occurs, not éccidentally or involuntarily.- Intent may be shown by acts and conduct

of the defendant and other circumstances from which you may naturally and reasonably infer

' intent. The State must prove these elements beyond a reasonable doubt.” R.p. 234, Tr. 342, 11.

14-19.
' “When reviewing a jury charge for alleged error, an appellate court must consider the

charge as a whole in light of the evidence and issues presented at trial.” Pittman v. Stevens, 384

S.C. 337, 613 S.E.2d 378, 379'(2005). Curry réceived, in substance if not in precise verbiage,
~ -

the charge he requested. The charge adequately instructed the jury that the murder must have

been the result of the common scheme, and that the murderers must have intended to kill their

18
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victim. See State v. Zeigler, 364 S.C. at 107, 610 S.E.2d 866 (“The substance of the law is what
must be charged to the jury, not any particular verbiage.”). The charge complied with South

Carolina law and Curry’s argument fails. Certiorari must be denied.
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CONCLUSION

The Petition for Writ of Certiorari must be denied.

Tuly 6, 2007

20

Respectfully submitted,

HENRY D. McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

'DONALD J. ZELENKA

Assistant Deputy Attorney General

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-6305

BARBARA R. MORGAN
Solicitor, Second Judicial Circuit

Post Office Drawer 3368
Aiken, South Carolina 29802
(803) 64}‘__2-1 55




543
CERTIFICATE OF SERVICE
I, Donald J, Zelenka, hereby certify that I have served the Return to Petition for Writ of
Certiorari to the Court of Appeals in the foregoing action by depositing copies in the United

States mail, postage prepaid, to Robert M. Dudek, Deputy Chief Attorney for Capital Appeals,

Division of Appellate Defense, P.O. Box 11589, Columbia, SC 29211 thj 6% day of July, 2007.




5444~ oL | OV

The Supreme Court of South Carnlina

POST OFFICE BOX 11230

DAN]E&ER csnrl cEAc;uRR? USE COLUMBIA, SOUTH CAROLINA 2924+
BRENDA F. SHEALY (803) 734-1080
CHIEF CEPUTY CLERK ' ‘ FAX (B03) T34-1429
April 3, 2008

Deputy Chief Appellate Defender for Capital Appeals

- Robert M. Dudek
South Carolina Commission on Indigent Defense

P OBox 11589
Columbia, SC 29211

Re: The State v. Curry, Thaddeus
2004-GS-02-00838 and 00839

Dear Counsel:

The Court has issued the following Order on your Petition for Writ of Certiorari in
the above entitled matter: :

“Petition for Writ of Certiorari Denied.

s/ Jean H. Toal C.J:
For the Court

April 3, 2008.”

By copy of this letter we are advising all interested parties of the action of the
Court in this matter,

DES/dmh

A0 76 5-00 - f3 5



| 545
Deputy Chief Appellate Defender for Capital Appeals

‘Robert M. Dudek
Page Two
April 3, 2008

cc:  Assistant Deputy Attorney General Donald J. Zelenka
The Honorable Barbara R. Morgan
‘The Honorable Liz Godard
The Honorable Kenneth A. Richstad



5aE- 2/ 5

e O
e

T

The Soutl Carolina Court of Apperis_

PR L LTRANECY
el O R TRew K RSO3

KENNETH A. RICHSTAD
LERK COLUMBIA, SQUTH CAROLINA 29211

e —r -.-‘J<-" m'l§50§n;&sm———-—-—--——-
V.CLAIRE ALLEN COLUMBIA. SOUTH CAROLINA 29201
DEPUTY CLERK S o TELOEGMa{ESs
. FAX (803) 734-1839
iy M imnnﬁ Ore
April 4, 2008
REMITTITUR

The Honorable Liz Godard
109 Park Ave
PO Box 583

Aiken, SC 29802-0583

Re: The State v. Curry, Thaddeus
2004-GS-02-00838  2004-GS-02-00839

Dear Mrs. Godard:

The above referenced matter is hereby remitted to the lower court. A copy of the judgment of
this Court is attached.

incerely,

Renee S. Johnson
Administrative Specialist

i

cc: Assistant Appellate Defender Robert M. Dudek
Katherine Hudgins, Esq.
Assistant Attorney General Jeffrey A. Jacobs
Barbara R. Morgan, Esquire




FORM S

SATE OF SOUTH.CAROLINA - )
: . )  INTHECOURT OF COMMON

Comnty of AZLEN )

_CURRY * ',’;

Full name and prison number {if any) of Applicam )

: ' )

V. ).

)

State of South Carolina )

-s )

)

)

INSTRUCTIONS - &QAD CAREFULLY

In order for this apphcsnm 10 Teceive consideration by the Coury, it shall be in writing (legibly
handwrinen or typewrinen), signed by the applscam and verified {noterized), and it shall set forth in
concise form the snswers to cach applicable question. 1f necessary, applicant may fumith his-answer to &

peaniculsr question on the reverse side of the pege or on an'edditionsl page. Applicent thal) make clear 40
which quesiion any such continued anm rekrs

Since every spplicstion must be sworn under oalh, sy felse s1mement ol' s mateml fact tbuem ,
may serve a5 the basis of prosecution and conviction for pesjury.  Applicams shouold, ﬂmfue, exercise
cate to assure thm all answers are true and comvect.

}f the epplication is 1aken in forme peuperis, it shall include an affidavit {attached at the back of
the fonm) sening forth information which csisblishes thet epplicent will be unsble 10 pay the fees snd -

cosis of the pmceedmgs ‘When the application is compleled, ihe original shall be mailed 1o the Clerk of
Coun for the County in which the applicant was convicied.

1. Placeof deiention wwﬂzaa_ﬂﬁﬁ

2. Nameand location of Court which imposed sentence _AZKEAL_QQQM#_CQJ’Q T

3. Namefs) ofwddmdanﬂsi(ﬂany)mmm

4, The indictment number or numbers (if )cnuwn) upon which and the offenses for which

scmencewasnnposed.
_MURDER 2004~ GS-0 R-%39
| a,) eassz;ss::ogg OF A /IRMKMRME

)




548

‘e

9,

h Check whether 8 ﬁnding‘ofgumy was made: FIREARAN],

" "If you answered “no* 1o (7), siste your reasons for not so appealing:

© .CQMM_.SSOALQLA_QM_Z_CK__LQOOV{ *o.z-

" The date vpon which sentence was imposed and the terms of the seotende:

® MAY-/3-0

® LIS IMPRISONMENT FOR MURDER

{a)  afier a plea of guilty
(b)  efier 2 piea of not guilty

(<) " afier s piéa of nolo contendere

Did you appesl from the j;;]{gémgm of conviction or the imposition of semence?

1§ you answered “yes” 10 (7), list:

(a)  the ppme of each Court 10 which vou sppesled:
. . )
i.

()  the result in each such Count 10 which you appealed T

LN

{c) ~.ihe dsie of esch suchresuh: . o R .

{(d) - ifknowm, citations of any writien opinion o orders entered pursiiam to such
results: T '

g

i,

(a)

)




- 30.

1. .

12,

13.

{9)

© -

State concisely the grounds on which you bese your zillegaﬁtm that you ambcmghﬂd in
custody wmiawfully:

(=) INEFEECTIVE ASS: signﬁe CF Comse/

® ALTER- DISCOVERD LVIDENCE

L 4

State concisely snd ix; ﬂ:e same order the facts which suppcrl eachof the grpnnd’s'setwl'

n(10: . '

o _SEE REvikss side FoR AnsweR

(b) St[ REVERSE S, égﬁ ANSWER

()

Prior 10 this application buve you filed with respecnoﬂﬁ_s conviction: NO .

(a)  any petition in a Siete Court under South Cavolina Law? _LZQ .

(b)  eny petition in State or Federal Courts for habeas-cm-pus or pm—convxcnms
relief? __NO RS

© any peiition in the United Staics Supreme Court for centiorari other then petitions,

if sny, already specified in (8)? A/O " C s C

(@) - any mhcr pe!mons, motions of applications in 1his or any  other Couns? A{é
3} you snswered “yes” 10 any part of (12), list with 1esperi 10 vach petition, motion or
spplication: S | . . o
{8) the specific neture thereof: -

i.

i.

k.

iv.

) the name end location of the Court in which cach was filed:

see
- 1.

AV

)

949



550

14,

15,

©

|

o

lll,

()

aldd
n.

{e).

.

Has apy ground set forth in (10) been previously presented to this or any other Court,

‘the disposition thereof: .

the date of each such disposition:

if known, cirations of any writien opinions or orders entered pursuant 10 each such
disposition: |

da

State or Feders), in any petition, motion or application which you have filed? - .

NO

 you answered. “yes"‘io (14) identﬁfy:

(®)
i
i.

.

@)

i.
ii.

1ii.

which grounds bave been presemed:

the proceedings in which each ground was raised:

Revised 372003




' 36,

17. -

18.

* §f any .ground sct forth in. (10) has not-previously been presenied 40 any Court, State of

(d)  your sppeal, if any, from the Judgmcm of conviction or the 1mpom’on of

L@

ase
n.

551

Federal, set forth the ground end state concisely the zezsons why such ground hes not
previvusly been presented: ’ T T ‘ '
@ _Please see Reverse Side FoR ANSLICT -
® _Please See Reverse Side foR AA/fw_&

(©
Were you repman!ed by an attomey ai sny thne during the comscof' '

' (8) ° your amaignment and plea? _Y£S -

(b)  yourtrial, if any? j,£5
()  yoursentencing? _ 2é S

sentence? )’ £ES

(e) pmpmuon. presemanon or consideration of any pelmom, motions or '
apphcanons with rcspect 10 this conviction, which you filed? .

YES

}f you enswered “yes* 10 one or move pans of (17), list:

the name and addsess of esch attomey Who represented you: *

fi.

- (b) the ;';'roci:'eai'n'gs 81 which each such atriorney represancdyoﬁ:'

i e =~

iil.

" Revited 3/2003




552

19, * - Siate clearly the relief youseek in Filing 1his application: '

S onv: 5" .j! _ ai ’!;'! | d

. ,. 200 ( rmerits of wiy
20.  Ase you now under sentence from any other court thet you heve not challenged? '

Q.

 STATE OF SOUTH CAROLINA

. ) ) VERIFICATION
Comtyof MECORMICK -5 - S

.,

v Thaddewss /. curr/#SO/%?V - " beingiduly pverm

upon my oath, depose and say that 3 have subscribed 1o the foregoing spplication; that] know the
contents thereof; that it includes every ground known 10 me Jor vacating, setting eside or
comecting the conviction and sentence stiscked in this applicetion; and that the mariers and

sllegations ﬂwum u:t forh are true,

- SWORN jp snd snbscn’bed bcforemethm
dayoi'_é Ao . -

(Madee - as)
- N a)'PﬂNn. e '

My Commission Expires: '41,1? X (’ ow W

Revised 372003



553

APPLICATION TO PROCEED WITHOUT PAYMENT.
OF CUSTS AND AFFIDAVIT
IN SUPPORT THEREOF

], Zb_gddeus é CU££ \/ #30/151‘/ bereby applyforlmeto
proceed in 1his ection witliout prepayment of fees or costs or security therefor. In suppon of my
appllcauon 1 declase vnder peneity of perjury thst the following facts are true: .

{1) 1 amibe applicant in ﬁns action and ] beheve lam cnmled 10 tedwss
('2) Because of my povenyl am unable 10 pay the i costs of ssid proceeding oF give
security thereof. “
_EQML_C_QMJ Z
. Applicart

SWORN or affi rmed 10 and svbscribed befose me this

&’Oj_

My Commission Expires: w Ji{&é W .

Revized 572003



554

AFFIDAVIT AD TESTIMONIA
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STATE OF SOUTH CAROLINA '
. S IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN
2008-CP-02-1271

Thaddeus Curry, #301924,

RETURN

V. .
(Appointment of Counsel Requested)

State of South Carolina,

Respondent.

)
)
)
)
)
)
)
)
Applicant, )
)
)
)
)
)
)
)

The Respondent, making its Return to the Application for Post-Cenviction
Relief filed July 24, 2008, would respectfully show this Court:
I |
The Applicant is presently confined in the South Carolina Department of
Corrections plirsuam to orders of commitment of the Clerk of Court for Aiken Coﬁnty.

Applicant was indicted at the May 2004 term of the Aiken County Grand Jury for

murder (2004-GS-02-0839) and possession of firearm or knife during commission of or '

attémpt to commit a violent crime (2004-GS—02-0838). Applicant was represented by
Michael Chesser, Esquire. On May 10-13, 2004, Applicant proceeded to a jury trial
before the 'Honoréble Reginald I. Lloyd. Applicaﬁt was found guilty and sentenced to
life imprisonment for murder and a consecutive term of five years incarceration 'for
possession of firearm or knife during commission of or attempt to comﬁﬁt a violent
crime. - | | )

A Notice of Appeal was filed on Applicant's behélf, the South Carolina Court of

Appeals affirmed Applicant's conviction and sentence. State v. Curry, 370»S.C. 674, 636
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S.E.2d 649 (Ct. App. 2006). The_ Sout.h' Carolina Supreme Court denied Appﬁcant’s
petition for writ of certiorari, and the remittitur was sent on April 4, 2008, |

Attached herewnh and mcorporated herein by reference are the records of the
Aiken County Clerk of Court regarding the subject convictions, the Applicant’s records
from the Department of Corrections, the Applicant’s trial transcript, and the
Applicant’s appellate records.

IL.

In his Application, the 'Applicant alleges that he is being held in custody

unlawfully for the ,folk;wing reasons:

L. Ineffecnve assistance of counsel. .

a. “A copy of my arrest warrant was delivered to me 4- 1‘7-03 . JTwas
indicted a year later May 10, 2004. Rule 3(c) under criminal procedure
in the South Carolina Rules of Court Handbook states (action on 2
warrant) within (90) days after receipt of an arrest warrant from the |
Clerk of Court, the Solicitor shall take action on the warrant by (1)
preparing an indictment for presentment to the Grand Jury, which
indictment shall be filed with the Clerk of Court, assigned a criminal
case number, and presented to the Grand Jury; (2) formally dismissing
the warrant, noting on the face the action taken; or (3) making other
affirmative disposition in writing and filing such action with the Clerk
of Court. Counsel[o]r Michaet Chesser did not timely move to quash
my indictments, counsfelor] Michael Chesser did not challenge the
legahty and sufficiency of the process of State Grand Jury before the
jury rendered a verdict in order to preserve the error for direct
appellate review.”

b. “I went to trial.the same day I was indicted...” in violation of Rule 40.
(b). “...Counsfelor] Michael Chesser did not timely move to quash my
indictments, counsfelor] Michael Chesser did not challenge the
legality and sufficiency of the process of State Grand Jury before the
Trial Jury rendered a verdict in order to preserve the error for direct
appellate review. Couns[elor] Michael Chesser was ineffective.”

2. Afier-discovered evidence. ,

a. Affidavit of Anthony Savage that he was threatened by the police
investigator and solicitor to lie in court in order to reduce his own
sentence.

20f5




HI.
Applicant alleges that he réceived ineffective assistance of counsel. The Respon-
dent contends that the Applicant's trial counsel rendered adequate assistance and provided
representation within the range of competence réqnired by attorneys in criminal cases.

See Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

In a post-conviction relief proceeding, the Applicant bears the bﬁrden of proving
the allegations in their application. 1d. Where ineffective assistance of counsel is alleged
as a ground for relief] the Applicént must prove that "counsel's conduct so undermined
the proper functioning of the adversarial process that the trial cannot be relied upon as
having produced a just result." tricldand v. Washington, 466 U.S. 668, 104 S.Ct. 2052,
2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 8.E.2d 813.

The proper measure of performance is whether the attorney provided representa-

tion within the range of competence required in ctiminal cases. The courts presume that

counsel rendered adequate assistance and made all significant decisions in the exercise of

reasonable professional judgment. Strickland, 80 L.Ed.2d 674. The Applicant must
“overcome this presumption in order to reccive relief. Cherry v. State, ‘300 S.C. 115, 386
S.E.2d 624 (1989). |
A two-pronged test is used in evaluating allegations of ineffective assistance of
oou.nsel.v First, the Applicant must prove that counsel's performance was deficient.
Under this prong, attorney performance is measured by i-ts "reasonableness under
- professional norms.” Chemry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickiand.
Second, counsel's deficient performance must have prejudiced the Applicant such that

"there is a reasonable probability that, but for counsel's unprofessional emors, the result of
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the proceeding would have been differeﬁt." Cherry, 300 SC at 117-18, 386 S.E.2d at
625. |

The Respondent submits that the Applicant cannot satisfy either reqﬁiremen’t of
the Strickland test. However, the allegation of ineffective assistance of counsel probably _
raises questions of fact that cannot be conclusively reﬁted by the record. The
Respondent requests an evidentiary hearing to fully resolve this issue. See Shaérg- erv.
State, 279 5.C. 264, 305 S.E.2d 247 (1983). |

Iv.

'f‘o obtain a new trial based on after-discovered evidence, the party must show that |
the evidence: (1) would probably change the result if a new trial is had; (2) has been
discovered since the tnal, (3) could ‘not have been diséovered before trial; (4) is material
to the issue of guilt or i/nnocence; and (5) is not merely cumulative or impeaching.
Hazdgn v. State, 278 S.C. 610, 299 S.E.2d 854 (1983). The Respondent submits that the -
Applicant cannot satisfy these requirements. However, the allegation of newly-
discovered evidence probably raises questions of fact that the record does' not
conclusively refute. Accordingly, the Respondent requests an evidentiary hearing to fully
resolve this issue.

V.

Each and every allegation contained within the application not Hereihbefore either

expressly admitted, qualified or explained is hereby denied.
VL
WHEREFORE, having made its Return, the Respondent requests that an

evidentiary hearing be held.
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Respectfully submittéd,

HENRY DARGAN McMASTER
Attorney General -

JOHN. W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MARY S. WILLIAMS
Assistant Attorney General

By: 1t -
ATTORNEYgFOR RESPONDENT Z

Office of the Attomey General

P.O. Box 11549
Columbia, SC 29211
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STATE OF SOUTH CAROLINA ) 3
: ) IN THE COURT OF COMMON PLEAS,
COUNTY OF AIKEN )
) ,
) 2008-CP-02-1271
. o )
THADDEUS CURRY, 301924 )
- )
Applicant, )
)
vs ) . AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, )
. . ' - )
Respondent. )
)
1. I am an employee of the Respohdent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.

3. T'have this day served a copy of the Return in the above-captioned matter on the following
person by depositing same in the United States mail, postage prepaid:

James V., Painter, Esquire

Hull Towill Norman Barrett & Salley, PC
Post Office Box 1564

Augusta GA 30903

DATED this 12th day of March, 2009.

E. K. Rindall, Legal Assistant
For Resgondent
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'STATE OF SOUTH CAROLINA

. CIRCUIT COURT
COUNTY OF AIKEN 2008-CpP-02-1271

THADDEUS CURRY,
Applicant,

—vs- . TRANSCRIPT OF RECORD
STATE OF SOUTH CAROLINA, -
Respondent.
Post Conviction Relief Hearing
Heard on Friday, January 29, 2010

Aiken, South Carolina

BEFORE:

THE HONORABLE W. JEFFREY YOUNG

APPEARANCES:

Counsel on Behalf of the Applicant:
William Sussman, Esqg.

Counsel on Behalf of the Respondent, State of SC:

Mary Shannon Williams, Esq.

Cheri L. Young, RPR
Circuit Court Reporter
P O Box 1154
Aiken, SC 29802-1154
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EXAMINATION

THADDEUS CURRY
) DIRECT BY MR. SUSSMAN
CROSS BY MS. WILLIAMS .o
CROSS BY MS. WILLIAMS . . .
REDIRECT BY MR. SUSSMAN .
RECROSS BY MS. WILLIAMS .

EXHIBT INDEHX

INDEX
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ON FRIDAY, JANUARY 29, 2010 AT 12:00 NOON:

THE COURT: Ready to proceed?

MR. SUSSMAN: Yes, Your Honor.

MS. WILLIAMS: May.it please the Court.

THE COURT: Yes, ma'am. -

MS. WILLIAMS; This is Thaddeus Curry. Case
number 2008-CP-02-1271. Mr. Curry was charged with murder
and possession of a'firearh during commission of a.violent
crime. And he proceeded to a jury trial before the
Honorable Reginald Lloyd on May thel13th, 2004. He was
found guilty. He waé sentenced to life imprisonment for
murder wi;h a five-year sentence for possession of a

weapon during a vioclent crime.

There was an appeal in this case that resulted in
a published opinion by the Court of Appeals in 2006. The
remittitur waslsent following a writ of certiori being
denied April 4th, 2005. And this application was timely
filed on July the 24£h,of_2008.

Mr;ACurry is’ represented today by Eill Sussman.
You'll see in your packet Mr. Sussman filed on Mr. Curry's

behalf what is captioned as a recast petition, I believe

it is. And that -- you'll also have in your packet a
third amendment to the application. It does sum up the
'allegatiqns that Mr. Curry has made. There are numerous

allegations of ineffective assistance of counsel.
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Without further ado,'I'll aliow Mr. Sussman to
proceéed. | |

THE COURT: Mr. Suss&én, are you ready to
proceed? - '

MR. SUSSMAN: Yes,AYour Honor. Thank you.

Thé overview of the case ié, as Ms. Williams
advised, the,ﬁurder conviction that took plaée, the trial
that took place back in 2004. But 1it, actualiy'the
offense took place on March 17th, 2003; Sainﬁ Patridk's
Day. So the Qdurf has those dates in mind.

There are several issues that have been.raised in
the recast complaint. I apdlogize.' The third amendment
to the petition was supposed to have been included in the
recast complaint, bﬁt the issues raised there were not.
So we want the Couit to be aware that that is an
additional issue that needs to be addressed.

The main thrust of the case is the ineffective
assistance of counsel at the trial level. We will have
Mr. Curry testify as to what he confends were the things
that should have beén_done on his behalf that were not.

We also have his mother, Yvonne Fraraccio, F. R.

A. R. A. C. C. I. 0., and his sister, Vaierie Curry.

Ms. Curry was an alibi witness that was not called and
Ms. Fraraccio has some other information that is pertinent

to the case.
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I do want to point out that there was -- one of
the main issues we contend our problem is is he was
indicted and tried on the same déy. The;e was no motion
for continuance made. In fact, it indicates that the
grand jury convened on May th or they met on May 6th
before they convened, so there's some issue regarding the
dates in the indictment itself. We also have issue with '
the wording of the indictmént.

In the constréints of time, I'll address those
issues in a brief to thé Court at a later date.

THE COURT: All right.

MR. SUSSMAN: But I think rather than go through
this with any kind of overview, I'll just call Thad