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DISCOVERED EVIDENCE and
MOTION TO RECONSIDER

Defendant,
: SENTENCE.

STATE OF SOUTH CAROLINA ) IN GENERAL SESSIONS COURT
1 MgR 23 AMI0: 22 ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHAHE ) |
JULi, y_seiids tRONG ) Warrant No.: M998134, M998135,
'STATE OF SOUTH JJURT ) M998136, M998149
) ARt s S iy
” ) ORDER DENYING DEFENDANTS’
v. ) MOTION FOR NEW TRIAL DUE
) TO IMPERMISSABLE BRUTON
S ) TESTIMONY; MOTION FOR NEW
DENZEL HEYWARD, ) TRIAL BASED ON AFTER
)
)
)

This matter cémc before this Court on Defendant Denzel Heywards’ Motion for
New Trial Due to Impermissible Bruton Testimony; Motion for New Trial Based On
After Discovered E{ridencc; and Motion to Reconsider Sentence Imposed. |

 STATEMENT OF THE FA

.Defendant Denzel Heyward (“Heyward”) and Defendant Deshawn Simmons
(“Sxmmom”) were tried as co-defendants dunng the week of November 10, 2014 for
Murder, Attempted Murder, Armed Robbery, and Possession of a Firearm During a
.Crime of Violence, Both Defendants were found guilty of Attempted Murder, Armed
Robbery, and Possession of a Firearm During 2 Crime of Violence and sentenced to 65
years of incarceration, |

‘During the joint trial, the State introduced recorded jail tézpcs of Simmons where

he is heard talking to a third-party while referring to a person by the nickname “Fat” and

often using the word “snitch” or the act of “snitching.” Without objection, the jail tapes___ -
. )

were admitted into evidence and referenced in the State’s closing argument.
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DISCUSSION
1 Heyward moves for new trial based on impermissible Bruton testimony. “The

granting or refusal of a motioh for 2 pew trial is within the discretion of the trial judge

P.008/011

and will not be disturbed absent a clear. abuse of dxscretxon.” S;gtg V. Slmmon§, 2798.C
163, 166, 303 S.E.2d 857, 858 (1983) (citation omlttcd) \
Here, Heyward did not object to the introduction of recorded jail tapes, nor thé
State’s closing argument where the wqrci “snitéh[ing]" was referenced. Had Heyward
objected to such testimony, this Court would have entertained the idea of redacting -
certain statements froﬁ the recording and possibly provided a limited jury instruction.
However, without objection those issues wére not preserved for post-trial review.
Therefore, the motion for nc\;v trial due to zmpemussxble ____tgg testimony is denied.
2. Heyward moves for new trial based on after-dlscovercd ev1dence Motions for a

new trial based on after—dlsoovcred evidence are addressed to the sound discretion of the

trial judge. State v. Clamp, 225 S.C. 89, 80 S.E.2d 918 (1954); State v, Wells, et al., 249

5.C. 249, 153 S.E.2d 904 (1967). “The credibility of,newly-discoveréd evidence offered -

in support of a motion for a new trial is a matter for determination by the circuit Judgc to
whom it is offered; and his judgment wxll not be disturbed except for error of law or

abuse of discretion.” S;g;e v. Corn, 224 S.C. 74, 77 S.E.2d 354 (1953).

3y

A motion for a new trial based on after-discovered evidence may be granted if the .

evidence: (1) would probably changc the result if a new trial was had; (2) has been

discovered-since-the-triak(3)-could-not-by-the-exercise-of due-ditigence have been

discovered before the trial; (4) is material to the issue of guilt or innocence; and, (5) is not

sl hn Y Aty
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merely cumulative or impeaching.” State v. Caskey, 273 S.C. 325, 256 S.E.2d 737.
(1979).

Here, sufficient evidence was presented at trial such that a showing of Heyward

and Hemingway’s relationship prior to the incident date would not have changed the

result. The presence of such evidence at trial would have merely gone to the possible

impeachment of Hemingwéy. See Anderson v. Leeke, 271 S.C. 435, 248 S.E.2d 120
(1978) (holding that the exclusion of testimony that would be merely cumulative or |
impeaching does not constitute error). Furthermore, through due diligence aﬁd the
cooperation of Heyward, such evidence would have been attainabie prior to trial. See 1d.
| Therefore, since the after-discovered evidence merely references pdssible impeachment
issues and was discoverable before trial, this Court finds such cvidcncg insufficient to
require granting of such relief. State v. Mayfield, 235 S.C. 11, 109 S.E.2d 716 (1959).

I have reviewed the evidence presented at trial and the arguments raised by

Heyward in his motion and supporting memo.randa, and deny the motion for\ new trial
based on after-discovered evidence.
3. Heyward moves for reconsideration of the sentence.imposed. The authority to
change a Sentenée rests exclusively with the sentencing judge and is within his or her
discretion. State v, Smith, 276 S.C. 494, 498, 280 S.E.2d 200, 202 (1981). A judge or-
other sentencing authority is to be accorded very wfde discretion in determining an

appropriate sentence, and must be permitted to consider any and all information that

reasonably might-bearontheproper-sentence forthe particular defendant; given-the

crime committed. Wasman v. United States, 468 U.S. 559, 563, 104 S.Ct. 3217, 82

L.Ed.2d 424 (1984).
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I have reviewed the evidence presented at trial and the arguments raised by

He\yward in his motion and supporting memoranda, and deny the motion to reconsider

- sentence imposed.

CONCLUSION
IT IS THEREFORE ORDERED:
1. That Defendant’s Motion for New Trial> Due to Impermissibie ton
Evidence is DENIED, and
2 The Defendant% Motion for New Trial Eased on After Discovered Evidence
is DENIED, and _ |
3. The Defendant’s Motion to Reconsider Sentence Imposed is DENIED.
AND IT IS SO ORDERED. |

March \:l/ , 2015

Charleston, South Carolina . Roger M. ng, Sr. JG332 2E30Y voUNe
Circuit Court Jdge  {IRLUIT CHYRT
0F SC w2134
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—STALL UL SV LH CAKULINA

J » LY L CUUR U ummm'sm.. JRIDLINT
COUNTY OF " Charleston g S | o
STATE - . VS, 3 INDICTMENT/CASE#:  2014GS1000767
Denzel Marquise Heyward ) CASWH: - M998149 .
AKA: S ) DateofOffense: _5/16/2012
Race; BLACK .. Sexx M Age: 22 ' ) S.C.Code § :_16-23-0490
poB: [ ss# )  CDRCode#: _ 0549
Address: I ) ,
City,State,£1p:~  North Charleston, SC 29405
DL# 101515762  SID#  SC02046407 ) SENTENCE SHEET
— *CDL Yes[ ] Nof] CMV_Yes [} No[[] Hazmat-Yes[—|—Ne[]— : : :
In disposition of the said indictrment comes now the Defendant who was CONVICTED OF or [JPLEADS
TO Possession of a Firearm or Kaife During Commission of a Violent Crime T
imviolationof § 16-23-0490 . __of the S.C. Code of Laws, bearing CDR Code # 0549 ' ’
[J NON-VIOLENT [ VIOLENT [JSERIOUS = []MOST SERIOUS . []Mandatory GPS(CSC [1§172545
w/minor 1st or Lewd Act)
The chaxgc is: [X] Aslndicted, [ JLesser Included Offense, [ |Defendant Waives Presentment to Grand Jury. (defendant’s initials)
: out Negotiations or Recommendation, ‘ O Negotlated Smteuce - Recommendation by the State,
nagy o - e
. SCBark | B/Defendant Attorney for Defendani ”" SC Ba#
endant is commited to the - State Department of Corrections, [ | County Detention Center, - )

.5 ~deysmonthe/Garsior - - (] under the Youthful Offender Act notto exceed years 17
; provided that upon the service of days/monthsfyears and/or payment B

; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to- South Carolina Department of- Probatxon, Parole-and Pardon Services standard condmons of
probatmn, which are mcorporat?y—mference

*'[] CONCURRENT or CONSECUTIVE to sentence on: 2014 65 lo 2635 .

“The Defendant is to be given credit for time served pursuant to S.C. Code . B 24-13-40 10 be calcnlated and apphed_ ‘
b thc State Department of Corrections.
El : 'I‘he Defepdant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S. C .Code §17-25 135.

irsiidnt 6 18 U.5.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (C‘nminal
Domest:c leence ) to ship,transport,possess,or receive a firearm or ‘ammunition.

SPECIAL CONDITIONS:
[] Deferrcd ] Def. Waives Hearing O Ordered PTUP

ERESTITUTION.

S

plus 20% fee: $ * days/hours Public Service Employment
Obtzin GED [J
Attend Voc. Rebab. or Job Corp. | sore s s
: May serve W/E begining e R
i Rec‘i’lem Substance Abuse Counseling ~~ [J B
¥Bine: $ . Random Drug/Alcobol testing 0
§ 14-1-206 (Assessmietis 107.5 %) 3 ’ Fine may be pd. in equal, consecutive weekly/monﬂx[y
seminy PEE e e
§ 56-5-2995 (DUT Assessment) 312 $ th______,___ paid to Pubhc Defender ﬁmd
8, 56-1-286 (DUI Breath Test) 25 §° ther:
; "Provlso 47.9 (Public Def/Prob) £500 $
2.§:14:] 212 Law-Enforoe-Punding) $25——5—05700
A .:§ 14-1-213 {Drug Court Surcharge) $150 $ :
g 50-21-114(BUT Breath Test Fec) $50 %
§ 56-5-2942(]) {Vchicle Asscssment) $40/ea ~ § i D Appo:mted PD ; 1,
,";’rqvaso 80.5 (SCCIA Surcharge) 35 . 3 Cwmo § 47.12 rejjires $500 pe paid §
*43% 0 County (if paid in m,stallmeuts) ’ $ 399 ) during p bation.
) G\ $ 13340
" Clerk of Court/ Deputy Clerk o
Court Reporter: A
SCCA/217 (03204 1)
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w UE DUU I CAKOISULINA ) LN LI COUOUKER U GRINEKAL DESIMIIND
COUNTY OF Charleston i ; \
STATE E VS. ) INDICYMENT/CASE#: __ 2014GS1000765
v Denzel Marquise Heyward Y A/WiH#:  M99RI36
AKA: ) Datéof Offense: _5/16/2012
Race: BLACK  Sex' M Ager 22 y  8.C.Code § : 16-11-0330(A)
DOB: (SS#I ‘ )  CDRCode#: _ 0139
Address: | ! ) .
City,State,Zip: ~ North Charleston, SC 29405
DL# 101515762 SID#: __SC02046407 ) SENTENCE SHEET
—*CDEYes - Nod—EMV-Yes{T—No[—Hazmeat-Yes[H-—No 5
In disposition of the said indictment comes now the Defendant who was CONVICTED OF or [(JPLEADS
TO: Armed Robbery ) .
inviolationof § 16-11-0330(A) of the S.C. Code of Laws, bearing CDR Code # 0139
[] NON-VIOLENT  [X| VIOLENT []JSERIOUS ' [XJMOSTSERIOUS  [[]Maadatory GPS(CSC (J817-2545
wininor 1st or Lewd Act)
The chargeis:  [X] As Indicted, [|Lesser Included Offense, [ JDefendant Waives Presentment to Grand Jury. {defendant's initials)

A

. " Kneece sz\gny’, %{xf:; "TSCBaF V Defendant Attomey for Defendant SC Bar¥f '
" WHEREEQ is commited to the ‘ QZS/te Department of Corrections, [] County Deténtion’ Céinter, '-{'". .

rfqr al determmate term of ‘ g g 2 mmm@ [0 under the Youthfal Offender Act not to exceed — years
and/or to pay & fine of § ; provided that upon the service of days/montbs/years and/or payme payment.

m%[m:ﬂw(\: Negotiations or Recommendation, [J Negotiated Sentence, [} Recommendation by the State.
ST:

g')_f~$. ; plus costs agd assessments as applicable®; the balance is suspended with prebation for.
months/years and subject-to -South Carolina Department-of-Probation; - Parole and Pardon ‘Services standard conditions of
probatmn, which are mcorporate&b/ymfa-encc :
2] CONCURRENT or CONSECUTIVE to sentence on: 20 /Y 6— S /0 7t 3

“The Defendant is to be given credit for time served purspant to 8.C. Code § 24-13-40 to be calculated and applied . .

by thc State, Department of Corrections.
E{ Thg ‘Defendant is to be placed on the Central Regxsuy of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

. Pui:suant to 18 U.S.C Section 922,it is unlawful for a person convicted of 2 violation of Sectlon 16-25-20 or 16-25-65 (Criminal. .
Domcstic Violence) to ship,transport,possess,or receive a firearm or ammunition. ..

SPECIAL CONDITIONS:
EREST[’[’UT[ON [[] Deferred [ ] Def. Waives Hearing [JOrderea  pTUP
Togal: § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: : : © ObtainGED [, it e
g Set by SCDPPPS ‘ Attend Voc. Rehab. ot Job Corp. '
: May serve W/E begining
»_Reclplent : Substance Abuse Counseling [}
Lo¥mes . $ Random Drug/Alcohol testing .. [7]
14 1206 (Assessments 1075 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
"5‘1;"221‘12‘383558'?5 v el L pts of§ ___—boginng
141~ urchatge ‘ . . .
g '56-5+2995 (DUT Asséssment) $12 7% Oih———— paid to Publig Defender Fund
¥ §56-1-286 (DUI Breath Test) $25° 7§ o : —
_Prlow‘so 47.9 (Public Def/Prob) . $500 $
e:§~14¢1=2 12 (Law Enforce-Funding) —$25—8& A
§: :14-17213 (Drug Court Surcharge) $150 3 - -
g 50-21-114(BUL Breath Test Fee) $so  _§ : s . . :
§56-5-2942(7) (Vehicle Asscssment) $40/ea ~§ [ Appo mhted othet counsel,
 Piovis 90.5 (SCCTA Surcharge) C 8 $9.08 '§'4747 requires $500 pe paidh Clerk .
3% io County (if paid in instaliments) $ 390 ing probation.
TA,I,— $ 13340

. Presiding Jud ' T
_ e:kofCoun/ Deputy Clerk M ﬂ« L~ i iding Judge hé’& y ‘
1l WNTIEST AT ng,;;egg Y. < 7078 |
JULIEJARMbTRONG (SEAL) ) -
, AL A 4

CC.A/217 (03/201 n
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21418 UK SUULR CAKULINA J IN LB CUUKLE UR GRXBEAL DEIDIUN »
COUNTY OF Charleston ;
STATE ' VS. ) INDICTMENT/CASE#: 2014GS1000763
Denzel Marquise Heyward ) A/WH:  M998135 -
ARA: : )  DateofOffense: _3/16/2012
Race: BLACK _Sexc M Age: 22 ) S.C.Code § :_16-03-0029
DOB: : ! SS#H ) CDR Code#: 3410
" Address: i )
City,State, Zip.  North Charleston, SC 29405
DU#: 101515762 - SIDE:  SC02046407 ) SENTENCE SHEET
“*CDL Yes[J—No[ ] CMV-_Yes{J—No[T}—Hazmat-¥es|3—No {3 -
In disposition of the said indictment comes now the Defendant who was CONVICTED OF or CIPLEADDS
TO: Muysder/ Attempted Murder
B u?ﬁqlation of § 16-03-0029 of the 8.C, Code of Laws, bearing CDR Codc # 3410
[ NON-VIOLENT X VIOLENT [CJSERIOUS .MOST SERIQUS [Mandatory GPS(CSC 18 172545
w/minor 15t or Lewd Act)
The charge is: As Indicted, [T]Lesser Included Oﬁ‘ense, {(JDefendant Waives Presentment to Grand Jury. . (defend ant's jnitials)
3! ¢ Negqﬁations or Recommendation, {{1 Negotiated Sentence, [] Recommendation by the State.
nQ\ 9 ~
aly k ‘ SCBar# = - B/Dafendfant Atforney for Defendant SC Bar#
5. WHEREFORE, the D‘=fedﬂnt is commited to the State Department of Corrections, ] County Defention Center, -
L or a dctarmmate term of Sa ——days#mom [] under the Youthful Offender Act not to exceed o _yeas

" aniffor to pay a fine of § : ; provided that upon the service of days/months/years and/or payme paymem
.of-E_-_d.-. , ; plus costs and assessments. as applicable¥; the balance is suspended with prebation for _ .. . .. ...

3 onths/yeats and subject to South, Carolma Department of Probanon, Parole and Pardon, Services- standard: conditions of-

‘proban 6n, which are incorporated by reference,

. CURRENT or [[] CONSECUTIVE to sentence on; : . .
- The Defendant is to be given credit for time served pursuant to 8.C. Code - § 24-13-40-to be calculated and applied

. ;by thie-State Department of Corrections. )
|j The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135. . 5

’-""' PurSIIant to 18 U.S.C Section 922,it is unlawful for a persen convicted of a violation of Section 16-25-20 or 16-25-65 (Cnmmal
0 estlc Violence ) to shxp,tramport,possess,or receive a firearm or ammunition. s

SPECIAL CON'DITIONS'
L. lblESTITUTION 0O Deferred (] pef, Waives Hearing ~ [] Ordered - PTUP ,
rotak: . § plus 20% fee: $ days/bours Public Service Employment
ngmggg Terms: Obtain GED - [] ..- ‘
] Set by SCDPPPS . Attend Voc. Rehab. or Job Corp.
-RENRES T " May serve W/E begining
g .1.{‘_?91?‘3“‘: _ : Substance Abuse Counseling =~ [} .
8 Random Drug/Alcohol testing - -
B 1451 '205 (Assessrients 107.5 %) 3 Fine may be pd. in equal, consecutive weekLy/montth
+ §14:1-211(A)(1) (Conv. Surcharge) 5100 “$ 4T, 00 pmts_ of $ beginning
#8.14:1-211(AX2) (DUI Surcharge) $100 ~§ ] )
g 15 §5.2995 (DUT Asscssment) $12 5 $ ——  paidto Public Defender Fund
g 56-1-286 (DUI Breath Test) $25. % Other: __ = o oo0, :
"Provxso 47.9 (Public Def/Prob) £500 § .
--8:14:1-212-(Law-Enforce-Funding) $25 ) ;z,'j)?-. R
mmmg Court Surcharge) $150 S i i
- § "50-21-114(BUT Breath Test Fec) $s0 7§ O :
'§ 56-5- -2942(7) (Vehicle Agscssment) $40/ca $ O App0mted PD or pom%ed other
Provxso 90.5 (SCCIA Surcharge) 35 5 50 § 47.12re
*i 39 o Coul‘ll}' (if paid in instaliments) § 3, 1D during
OTAL $ ;33908

e &W Presidiug Judge
lerk of Court/ Deputy Clerk : Judge Code: 72 / '; v./"\
_Court Reporter: y / L . nte%% Date: ! , o

: : o4
scm/zn (;_)3/2011) ‘ ATTEST ‘ks'%%%e (SEAL)
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