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Statement of the Case

The parﬁw were heard by Commissioner Williams on August 27, 2009 in

Charleston, South Carolina. On October 29, 2009, Commissioner Williams issued the

following:

 FIRST:

FINDINGS OF FACT

. The South Carolina Workers' Compensation has
. Jurisdiction over this claim, with the venue being proper in

" .. Charleston County. Hoff was a covered employee and the

Employer was a covered employer under the Act.- The

.. Employee/Employer relationship msted at the time of

.+ SECOND:. -

Hoff’s injury by accident.
This claim was heard before the undersigned

.- - Commissioner on August 27, 2009, in accordance with

*hearing notices timely and properly served upon all parties

THIRD: -

of interest.

- Hoff"s average weekly wage at the time of his accident was
- . 8897.41 per week, allowing for an applicable

- compensation rate of $507.34 per week applicable to this

FOURIH L
soviee o -The Employer did a decent job since the early 1970s in

claim.
Hoff worked for the Employer since 1958 through 2000,

*' - terms of providing hearing protection to its employees,

- prior to the 1970s, hearing protection was not mandatory.
-Hoff worked a substantial number of years for Westvaco

: +:‘without hearing protection. There is no evidence in the
- record contradicting Hoff s testimony that no hearing
». protection was requtred or worn from 1958 to the early.

P AT .:.contributed to Hoff’’s hearing loss. Hoff’s employment with

1970s.
:There-was no history of any prior employment which

' MeadWestvaco is the only job he has ever had since

graduating high school in 1958.

"....Hoff is a very credible witness.  This is based upon his
-testimony.at the hearing, the undersigned’s observations of
~~him at the hearing and his answers to my direct

» - .questioning. I have no reason to doubt whatsoever the
-veracity of Hoffs testimony.

" .. v history of hearing loss. Hoff has no exposure to chemicals
- or medications which would affect his hearing. Although

The record is devoid of any evidence Hoff has any family

Hoff has done.some hunting since the mid-1960s, it was not =

- at the level which would contribute to his hearing loss. The




minor number of times he even discharged his gun does not
affect the undersigned’s decision regarding the relationship
between his employment and his hearing loss. Although
Dr. Joseph Sataloff and Dr. Robert Sataloff are both well
respected and well known authorities regarding haring
loss, neither physician ever physically examined Hoff. 1
Jind it difficult to full assess a Claimant’s hearing loss
solely from a view of his medical records. Ido not find it
- wholly persuasive Hoff’s diabetes has any relationship to
his hearing loss. Iplace greater weight to the opinion of
- Dr. Kitch who actually examined and treated Hoff than the
v . - i . opinion of Dr’s Sataloff for the foregoing reasons.
-+ .EIGHTH:  Hoff sustained a compensable injury by repetitive trauma
o - on and before October 24, 2000, the date he filed his claim
. for benefits under the South Carolina Workers’
-Compensation Act for hearing loss. Hoff’s hearing loss in
- both ears was caused by excessive noise exposure on his
_ Job at MeadWestvaco.
NINTH: Hoff provided timely and proper notice of his injury by
~ - “accident and timely filed his claim for benefits under the
Act within two (2) years of the date that he knew, with
reasonable-diligence, of his compensable claim. There is
© el st o fno evidence in the record Hoff was aware his hearing loss
St e e el s L was related to his employment with the Employer until Dr.
S ' .- Russell Kitch offered his opinion his hearing loss was
© . . ‘uconsistent with the noise exposure he sustained with the
- .Employer between 1958 and 2000. Dr. Kitch's opinion
- -was offered on October 14, 2003. Hoff timely filed his
:zclaim for benefits for his hearing loss on October 22, 2003,
-+ -+ ~:well within the ninety (90) day notice requirement of
i .Section 42-15-20 and the statue of limitations pertaining to
- ..the filing of a claim for benefits under Section 42-15-40.
.. - .The evidence reflects Hoff s hearing loss occurred over
.- ::time while employed by MeadWestvaco. Dr. Kitch noted .
" .- 'Hoff’s hearing loss was consistent with industrial noise
- . exposure sustained at Westvaco between 1958 and 2000.
. ..{(APA p.4) He also stated, “This is consistent with the
- expectations for noise induced hearing loss, where the
- - .majority of the damage to hearing occurs in the early years
.. - .of exposure, then tends to level off;, particularly if hearing
s .t protection is not being used.” (APA p.6)
.. TENTH: ' -Hoff exercised reasonable diligence by inquiring from the
- ‘ - Employer what the cause of his hearing loss was during the
course of his employment when he received audiogram . _
‘testing. Hoff diligently provided notice of his accident and




.. SECOND:

Jiled his claim within the statutory requirements of the Act
after becoming aware of his compensable injury.

ELEVENTH: Dr- Kitch both physically examined Hoff and reviewed his

IWELFTH:

THIRTEEN:

audiometric testing and, found the Claimant sustained a
30% binaural hearing loss as a result of his workplace
exposures. Therefore, I find Hoff has sustained a 30%
binaural hearing disability causally directly related to his
workplace noise exposure while working for
MeadWestvaco.
Hoff reached maximum medical improvement on October
14, 2003.
Dr. Russell Kitch shall be the authorized treating physician
with regard to Hoff’s binavural hearing loss for purposes of
Juture medical treatment. The Defendants are responsible
Jor Hoff’s future causally related medical treatment

relating to this binaural hearing loss including

hearing/digital aides if recommended by Dr. Kitch

pursuant to Dodge v. Bruccoli, et.al, 514 S.C. 2d 593 (Ct.

App 1999) and §42-15-60, SC. Code of Laws, 1976.
CONCLUSIONS OF LAW

. Based upon the findings of fact set forth above, the undersigned

. Commzsstoner makes the following conclusions of law as required by S.C.

Code Anno § 42-17-40:

- FIRST:

- THIRD:

FOURTH:

-Under S.C. Code Anno., § 42-1-130, Hoff was a covered
employee at the time in question.
Under S.C. Code Anno., § 42-1-140, the

" Defendant/Employer was a covered employer under the

Act.

. Under S.C. Code Anno., § 42-1-40, average weekly wage is

defined.
Under S.C.Code Anno., § 42-1-160, Hoff sustained a

- compensable injury by accident arising out of and in the -

. course and scope of his employment on October 14, 2003,
.- when he was first notified his binaural hearing loss was

causally related to his employment with the Employer. §

s _ 42-15-20 of the Act provides that notice of an accident must
.. be provided to the employer within ninety (90) days after its .
" occurrence. Hanks v. Blair Mills, Inc., 286 S.C. 378, 335

.. S.E.2d 91 (Ct. App. 1985) The Claimant is not required to
- provide.notice of an accident to the employer until he is .

‘aware he has a “job related” accident. The language in

- .. . Section 42-1 5-20 with regard to notice should be liberally
- construed in favor of claimants. Ethridge v. Monisanto;
. Co., 349S8.C. 451, 562 S.E.2d 679 (Ct. App. 2002). Here,

1 . :the Claimant’s hearing loss is akin to repetitive trauma

injuries such as carpal tunnel .syndrome Our Courts have



.ruled that repetitive trauma injuries have a gradual onset
caused by the cumulative effect of repetitive traumatic
events or “mini-accidents.”  Schurlknight v. City of North
Charleston, 352 S.C. 175, 574 S.E.2d 194 (S.C. 2002)
When applying Section 42-15-20 to repetitive trauma
injuries, the Workers’ Compensation Commission shall
determine the statutory notice requirement begins to run
the employee “...becomes disabled and could discover with
reasonable diligence his condition is compensable.” Bass

o v. Isochem, 365 S.C. 454, 617 S.E.2d 369 (S.C. App. 2005).
. FIFTH: Under S.C, Code Anno., § 42-15-40, Hoff timely filed his

claim for benefits under the Act. Section 42-15-40,
requires the filing of a claim within two years of the date .
Hoff discovered the causal relationship between his injury
and his employment. Mauldin v, Dyna-Color/Jackrabbit,

.. . 3088.C.18, 416 S.E.2d 639 (S.C. 1992).
SIXTH: Under S.C. Code Anno., § 42-9-30(19), covers

B . compensation for the loss of hearing. Regulation 67-1102
-+ - . governs the method for determining hearing impairment.
. SEVENTH: - Under S.C. Code Anno., § 42-15-60 and Dodge v. Bruccoli,

: - et.al the Claimant is entitled to related and necessary

- medical care and treatment which will tend to lessen the
.. . period of disability despite the Claimant having reached
maximum medical improvement. -
ORDER AND AWARD

" Based.on the foregoing findings of fact and conclusions of law itis

hereby
" ORDERED, ADJUDGED AND DECREED, THE Claimant,
. - Virgil Hoff; sustained a compensable injury by accident to his right ear
.- and.left ear by sustaining a binaural hearing disability as a result of
:excessive noise exposure on his job and occurred out of an in the course
- ' and scope of his employment at MeadWestvaco on October 1 9 2003 and
. itis ﬁlrther
- " ORDERED, ADJUDGED AND DECREED, the Claimant; Virgil
;Ho_ﬁ" shall receive ongoing medical care and treatment from Dr. Russell -
- Kitch of Lowcountry ENT and shall be provided with any hearing/digital
- _hearing aides if recommended by Dr. Kitch with the Defendants remaining
. responsible for the maintenance of Hoff’s hearing aides in keeping with
* the holding in Dodge v. Bruccoli, et.al, 514 S.E.2d 593 (Ct. App. 1999);

and, zt is further,
' .ORDERED, ADJUDGED AND DECREED, the Claimant, Virgil

- Hoﬁ" is entitled to and award for permanent disability due to his binaural

. hearing loss and therefore, shall receive 49.5 weeks of compensation at
- . his applicable compensation rate of $507.34 per week ﬁ'om the

Defendants.
Al\m IT IS SO ORDERED.



- Within the statutory period, counsel for the Defendant filed an
- Application for Review in the case setting forth its reasons, copies of
. which were furnished to all interested parties, prior to oral argument
presented before the Appellate Panel on March 15, 2010. All proffered
testimony has been taken.  Such, together with all documentary evidence,
. has been delivered by oral argument to the individual members of the Full
Commission and has since been under study and consideration.

k)

By appeal, the Defendant rwpectfully argues the following:

1.
- reversed based on the legal pleadings of the parties, the evidence presenté_d,

The Hearing Commissioner’s inconsistent findings and conclusions should be
and a proper application of the law.
The claim is barred by the statue of limitations.

There is no evidence that could support an award of medical benefits under
S.C. Code Ann. § 42-15-60.

‘The Hearing Commissioner’s decision to give “greater weight” to the opinion

of Dr. Kitch than to the opinions of Dr. Joseph Sataloff or Dr. Robert Sataloff

is specious.

The Hearing Commissioner’s finding and conclusion that an
Employer/Employee relationship existed “at the time of Hoff’s injury by

~-accident” is arbitrary, capricious, and without evidentiary support.

- The Hearing Commissioner’s findings and conclusions that the Claimant’s
. hearing loss was caused by an accident arising out of and in the course of his
. employment is not supported by the greater weight of the evidence and should

' jbe reversed.




In an appellate review, the Panel shall, pursuant to S.C. Code Ann. 42-17-50
(1985), review the Award, weigh the evidence as presented at the initial hearing and, if
good grounds be shown therefore, make its own Findings of Fact and reach its own
Conclusions of Law consistent with or inconsistent with those of the Hearing
Commissioner. After careful review in the instant case, the Panel has determined that the
Hearing Commissioner erred in failing to find and conclude that the claim is barred under
§ 42-15-40, the statute of limitations, as a matter of law. Accordingly, the Decision and

" ‘Order dated October 29, 2009 is REVERSED in its entirety for the reasons set forth

herein below.

Evidence Summary
- The Claimant is 69 years old. He has not worked for the past nine (9) years. He

e 'retlred from MeadWestvaco in October 2000. For the last eight (8) years of his

employment Ge. between 1992 and 2000), the Cla1mant was suﬂ'ermg with Rheumatoid
: arthrms and MeadWestvaco made light duty work available to the Claimant in a tool
room. - In the tool room, the Claimant simply handed 6ut,tools to the mechanics and pipe

. - fitters. Prior fo'that timé, the Claimant worked as a pipé—ﬁtter; a job thﬁ entalled the use

~ of “small tools” for tightening bolts and installing or ;emoving' pii)e. 'I‘h?_ Claimant

| ~ admits that;hé has been required to wear hearing pfotecl:ion at all times at work since
1970: He further admitted that the hearing protection used'at'wo,rk ‘was si_)-eifeotive;.he

: ,;c;)uld:not even mdérstand 2 face-to-face cqnversaﬁpﬁ with a éo_-workgr while wearing

- his hearing protectlon. , ‘ | .
- The Claxmant’s medlcal records reveal that he suffers from Rheumatmd arthntls,

a known cause of hearing loss. - It was the Claimant’s Rheumatoxd arthritis that ended his |



~ work as a pipe-fitter in the early 1990’s. (APA pp.17-19). In addition, the Claimant is an

_ insulin-dependent diabetic -and- “30% of individuals thh diabetes develop high frequency
hearing loss of the type present in Mr. Hoff.” (APA p. 23). The Clannant admits he
began having problems with his ears and hearing even before 1980. (APA p. 9). Athis
annual audiograms, the Claimant would complain of difficulty w1th background noise,
discrimination, and ringing in his ears. (APA pp. 8-9). The Claimant reported that he saw
an ear specialist and had his hearing independently tested in Walterboro in 1980. (APA
- p9). .The-Clgimant is a hunter and has been shooting a 30.06 rifle, without hearing =
protection, for most of his life and continued to do so after his retirement in 2000. The
Claimant admits that the only explosions that have ever ochuned near his ears are those

 from the blast his riffe and his shotgun. Of course, most medical experts agres that” use
- of these guns can produce a significant amount of high ﬁeqﬁency h;earing loss.” (APA P
23). | | "

- Atthe time the Claimant stopped Worldtig at MeadWestvaco in October 2000, he

- had a.16.25% binaural heaﬁng loss based on an audiogram that was discussed with him at

: the ﬁthe it was administered. (APA p.29). After his retirement, the Claimant’s bearing

I' problems increased significantly and by 2003, the Claimant_’_s hearing-lpss had nearly

 doubled to 30%. (APA p-30). According to Dr. Joseph Sataloff,

- “His additional hearing loss could be due to prcsbycusxs, that is aging, heredltary
factors, genetic factors and diabetes. It is evident that between 1981 and the
‘present time his hearing got worse, but it could not pos31bly be due to any

-oowpatlonal cause.” (APA p.24).

'I'he Clalmant has not: had h1s hearing tested since 2003 however, the Clalmant

adxmts that his hearmg has gotten even worse since that hme dwpxte the fact he has not



been working. According to the uncontradicted medical evidence in the record,

“occupational hearing loss is not progressive after a maximum loss is incurred
-approximately 10 to 12 years after initial exposure” and “occupational hearing loss does
not progress once the subject has been removed from the noisy eﬁvironmmt” (APA p.

~ 24, p.26). Even Dr. Kitch, who evaluated tﬁe Claimant on a single occasion in 2003 at
the request of the Steinberg Law Firm, conceded that with noise-induced hearing loss

~“the majority of the damage to the hearing occurs in the early years of exposure, then

- tends to level off, particularly if hearing protection is being used.” (APA p. 6).

- However, between 2000 and 2003, the Claimant’s hearing impairment nearly doubled,

. going from 16.25% to 30%. (APA pp. 28-29).

Discussion
. This matter came before the South Carolina Workers’ Compensation Commission
- -pursuant to the Claimant’s Form 50 dated June 9, 2009, alleging that he sustained an
| injury by accident on October 4, 2000, affecting the “ears, hearing loss;_’ as a result of
* “fe]xposure to-chemicals.” This claim was denied by Form 51 dated June 18, 2009 and -
MeadWestvaco further argued that the claim was barred by § 42-15-20 for failure to give
. nbtiCé,'and by S.C. Code Ann. § 42-15-40 for féilu;é to file a claimi within the statute qf
B .lhnitati'ons. The Claimant’s Form 58, dated August 10, 2009 reafﬁrmed that he was
o clamnngan injury by accident on chobér 4, 2000. He nevér dgiméd that his aﬂegéd ' E
- ‘hearing loss occurred oﬁ any dat_e‘other than October 4, 2000 o |

" However, the Hearing Commissioner inexplicably found that the Claimant




* “sustained a compensable injury by repetitive trauma on and before
October 24, 2000, the date he filed his claim for benefits under the South
Carolina Workers’ Compensation Act for his hearing loss. Hoff’s hearing
loss in both ears was caused by excessive noise exposure on his job at

MeadWestvaco.” (emphasis added).

This finding is not supported by the evidence in the record or the applicable law. The |
Claimant did not file any claim with the Commission on October 24, 2000 — his claim
wés not filed until three (3) years later — on October 22, 2003. Furthermore, the
‘Claimant’s Form 50 claims his accidental injury occurred on October 4, 2000, not -
-October 24, 2000. In addition, the Claimant presented no evidence that his exposure to
- noise was “equssive,” or of a level or duration that could caﬁse heéring loss, especially |
loss that occurred after he was over the age of 60 and had retired from working.
In addition to this inexplicable finding of fact, the Hearing Commissioner went on
| to enter a wholly inconsistent conclusion of law:
| o < Under.S.C. Code Anno. [sic] § 42-1 -160, Ho_ﬂ'r sustained a compensable
_iﬁjur_y by accident arising out of and in the course and scapé of:his
é;nployment.on October 14, 2003, when he was first notified his binaural |
| hedﬁng ioSs-was causally related to his gmploymént with the Employer.”
 (cmphasis added). -
- | ‘At.no time did 'Ath'e‘} Clalmant allegé any injury by accident on_.Oétbb‘ei' 14, 2003. In fact,
the Claimant was not wdtldﬁg for MeadWestvaco oﬁ October 14, 2003, having retired

‘more than thrée 3) yearsearher Therefore, any injury the Claimant may haVe sustained -

10




on October 14,2003 could not be said to arise out of or in the course of his employment
- asamattel-oflaw.' _ _
The Hearing Commission’s Decision and Order, in the “Order and Award”

section (page 17), states:

“ORDERED, ADJUDGED AND DECREED, the Claimant, Virgil Hoff,

sustained a compensable i, mjury by acadent to his right ear and left ear by
- Sustaining a binaural hearing dtsabzhty as a result of excessive noise

exposure on his Jjob and occurred out of and in the course and scope of his

employment at MeadWestvaco on October 19, 2003... "(emphasis added).

- Indeed, in a single Decision and Order the Hearing Commission has referenced three

| different ﬁossible vdates of accident and three different possible mechanisms of aocident,.
.:none of which are supported by the evidence in the record or the applicable law and noné
of which were even ailcged by the Claimaﬁt |
o Having failed to accurately determine a precise accident davte,‘it was obviously
- ‘ :. difficult for the Hearing Commissioner to properly address the seminal issue in this case:
. Whethér the claim is barred by S.C. Code Ann. § {2—15—60. Hoﬁvever, it is clear that the
‘Hearing Coxﬁmissioner did not pfopeﬂy apply the law to this case, under any possible -

~ factual scenario. According to the Hearing Comnlissioher:

" Note that the Hearing Commissioner also found that Hoff “reached maximum medical improvement on -
" Ottober 14, 2003,” the same date the Hearing Commissioner conchides is the date of accident. There is no
evidence to support this finding regarding maxmmmmed:cal nnpmvement, as it was not addressed by any

: medlcal expert.




- “Hoff provided timely and proper notice of Ius injury by accident and
tiiely filed his claim for benefits under the Act within two (2) years of the
date that he knew, with reasonable diligence, of his compensable claim.

Of course, the South Carolina Workers’. Compensation Act requires that any claim be
filed “within two years after an accident,” as clearly and unequivocally required by S.C.
Code Ann. §42-15-40. Therefore, the Hearing Commissioner’s finding of fact with
regard to the whether the claim was timely and properly filed within the two-year étatue
of limitaﬁons must be reversed as a matter of law. '

In addition to the erroneous factual finding, the Hearing Commissioner further

- entered the following erroneous conclusion of law:

“Under S.C. Code Anno., [sic] § 42-15-40, Hoff fimely filed his claim for

" benefits under the Act. Section 42-15-40, requires theﬁling of a claim
within two yéars of the date Hoff discovered the cat);dl relationship
- between hzs injury and his employment. Mauldin v. Dyna-
Cdlor/.laq’ld‘abbit 308 S.C. 18,416 S.E.2d 639 (5.C. 1992).”

: _-:However,' the “discovery rule” applied in Mauldin, simply.does not apply in repetitive

; FA.ti'auma' cases such as the case-at bar. According the ASO,l.lﬂl Carolina 'Supreme» Court,

- “Repetitive trauma injuries, unlike the mjury in Mauldin, which occurred

| on a specific date but simply was mnsdiagnosed, have a gradual onset
- caused by the cumulative effect offrépéﬁﬁ've traumauc events, or “mini

accidents. N

oEEE



We hold the last day of exposure is the date from which the statﬁe of
limitiﬁons_ begins to run in a repetitive trauma case.” Schurlknightv. -
City of North Charleston, 352 S.C. 175, 574 S.E.2d 194 (2003) (emphasis
added).

 Therefore, thé legal issue before the Appellate Panel is whether the Claimant filed a

- claim within two years of the last day of exposure to chemicals, or noise, or whatevér it is
- he now claims as the cause of his hearing loss. Obviously, the Claimant’s last day of
exposure could be no later than October 4, 2000, the last day he actually worked at
MeadWestvaco. Because the Claimant did not file any claim until October 22, 2003,

- more than three (3) years after he last worked at MeadWestvaco, his claim cannot be

considered timely as 2 matter of law,

 Furthermore, even if the Mauldin case has not been so clearly distinguished by the

. Supreme Court in Schurlknight, its holding would still not apply to the case atbar. In

: -,?Mauld.in ‘the employee was, misdiagﬁos.ed;ashaving a knee sprain, when she actually had
La men.iscalb.tear. Hem,-tﬁe ‘Claimant has known that he had problems with his hearing
.- since the 19703. (Hrg. Transcript p.-30)." He first saw a doctor about his problems with
~his hearing in 1986.- (APAp.9). Throughout the 1980s the Claimant'complained of
problems with his hearing at his annual audiogram, (APA pp. 8-9). The Claimant admits
that he discussed the results of each audiogram with the MeadWestvaco Medical.
_ Depali;l.leht:l(Hrg. Transcript p.31). In-fact, his medical records reveal ,that_ﬁthé results of

" his September 26, 2000 audiogram were discussed with him at the time of the test. Bven

13 .




~ the records of Dr. Kitch, whom he saw only on time on October 14, 2003, stated that the
 Claimanthad ,_
“a long history of high frequency hearing loss that has been causing him
more problems socially over the last few years since he has retired from
work...He worked at Westvaco for apﬁraximately 44 years, until
2000...He is aware that he had a hearing loss noted on plant

audiograms at that time.” (APA p. 3) (emphasis added).

Therefore, it is clear that the Claimant was not only aware of problems with his hearing at
the time of his retirement in October 2000, but he was also aware that his audiograms
.. showed a hearing loss. He:was not misdiagnosed in the years prior to his reﬁremént in
72000, he simply failed to file a workers’ compenéation claim within the two yéar statute
+ of limitations: Therefore, even if the South Carolina Supreme Court had not so clearly
- held that he so-called “diséovery rule” does not apply in a repetitive trauma case, it would
‘not apply in the present claim because the Claimaxit knew that he had hearing loss prior to
his retirement in October 2000.
| Cenclusion
- After carefully considering the evidence in the record, as well as the briefs and

' arguments presented by the parties, the Appellate Panel makes the following:
| '~ Findings of Fact |
1.. All parties to this procecding arc subject to and bound by the terms and provisions

~ of the South Carolina Workers’ Compensation Act.

14




2. The Claimant filed his Form 50 on October 22, 2003 alleging an injury by
‘accident involving his ears on Otober 4, 2000. - The Claimant did not file any
claim for any problem with his ears or hearmg prior to October 22, 2003. This |
fact i is undmputed _

3. The Clalmant d1d not subsequently amend his claim to allege any other accldent |
date. Therefore, the claim pending before the Commission involves an alleged
“repetitine trauma” accident on or before October 4, 2000.

4. The Claimant does not presently allege that his alleged injury to his hearing/ears
was caused by any oocupational disease. Instead, the claim is one for an injury by

accident (“repetitive trauma”) under S.C. Code Ann. § 42-1-160.

5. The Claunant last worked at MeadWestvaco in October 2000 and; therefore, his
- last exposure to any condition of hxs employment, whether repetitive or otherwise,
. would have occurred priorto his retirement in. October 2000.

. 6. The Defendant raised the statute of limitations, S.C. Code Ann. § 42-1540asa

.'defense by Form 51 dated November 10, 2003 (i.e., well within thirty days of the

- initial Form 50), Thereafter, the 'Defendant-timely filed Forms 51 on May 28,

2009 and June 18, 2009 raising S.C. Code Ann. § 42-15-40 as a defense.

~ Therefore, the Defendant did not waive this defense, but timely preserved it and

ra1sed the iesue before both the Hearing Commissioner and the Appellate Panel.

. 7. -The Claimant does not allege and othermse presented no ewdence to suggest that

' A'hxs failure to file a claim prior to October 22, 2003 was dueto any ‘conduct on the

part of the Defendant that oould have mlsled or deceived h1m S0 as to estop the

- Defendant from assertlng the statute of limitations as a. defense to this claxm

15



A C&nclusipns of Law

1. The Claimant ﬂegw’ an injury to his ears and hearing by accident (“repetitive

trauma’) arising out of and in the course of his employment on October 4, 2000
' pursuant to 8.C. Code Ann. § 42-15-60. The Claimant makes no claim for an —
occupational disease under S.C. Code Ann. § 42-11-10.

2. The Qaimmt first filed his claim for an alleged injury to his ears and hearing on

October 22, 2003 when he filed a Form 50 in accordance with S.C. Code Reg. 67-
 206(B). The Claimant did not file any “claim” for any allegedinjufy to his ears
or hearing prior to October 22, 2003.

3. The Defendant timely and properly raised S.C. Code Ann. § 42-15-40, the statute
‘of limitations, as a defense totlns claim by Fénhs 51 filed on November 10, 2003,
May 28-; 2009 and June 18,2009, in accordance with S.C. Code Reg. 67-603. The
Defendant continued to maintain this defense by its Form 58, pre-hearing brief,
and at the. hgarings before both the Hearing Commissioner and the Appellate
‘Panel.” At no time did the Defendant waive this defense.

4. | Pursuant to S.C. Code Ann. § 42-15-40, “the right to compensation under this title
is barred unless a claim is filed with the commission within two years after an
accident.” Because the Claimant alleges an accident date of October 4, 2000, but
did not ﬁlé any claim w1th the Commission— until October 22,2003, his ciaim was
"_n:ot-ﬁléd within two years There is no evidence or allegation of any mlsconduct
on'behéif of the Defendant that could have r&suited in the Claimant’s threeyear

delay in filing his claim. Therefore, the claim is time-barred as a matter of law. _




5. ‘While the Claimant argues that the provisions of S.C. Code Ann. § 42-15-60 do

 not apply to this claim pursuant to Manldin v. Dyna-ColorfJackrabbit, 308 S.C.
18,416 S.E.2d 639 (S.C. 1992); the Claimant’s aéument is misplaced and has

: othermse been afﬁrmahvely rejected by the South Carolina Supreme Court.
Unlike the infuryin _dm, the Cla:mant’s hearing loss was not ever N

. “misdiagnosed.” Instead, the Claimant’s hearing loss was known to him for many

- years prior to October 22, 2003 and had been confirmed by annual audiograms.

" More importantly; however, in Schurlknight v. City of North Charleston, 352.

S.C. 175, 574 S.E.2d 194 (2003), the South Catolina Supreme Court determined

. that the holding of Mauldin was inapplicable in a “repetitive trauma” claim such
- as the one presently advanced by the Claimant. Instead, the Supreme Court
: stated, “Iwle hoid‘ tﬁe l.ast:day qf 'expo.sure is the date‘ ﬁom which the statue of
: lixvnitations’bcgins to-run in a repetitive trauma case.” Because the Claimant
- admits that he lasted worked for MeadWestvaco in October 2000, his last possible
- “day of exposure™ was in October 2000. Therefore the two year statute of
" limitations imposed by S.C. Code Ann. § 42-15-40 expired no later than the end
. -of October 2002. Because no claim was filed until October 2003, the claimiis
‘barred pursuant to both the plztin-langua_ge of S.C. Code Ann. § 42-15-40 and the

‘Supreme Court’s holding in Schurlknight, supra.
'Order

IT IS, 'I'HEREF ORE, ORDERED that, based upon S.C. Code Ann. § 42-15-40

and upon precedent set forth in churlkmght v. City of North Charlestog, 352.8.C. 175,

Y



574 S.E.2d 194 (2003), the Claimant failed to timely and propetly file the claim within
. the tWo-year statute of limitations, which began to run on the last day (')f aﬂeged exposure
in October 2000 when the Claimant admittedly retlred, | | '

" ITIS FURTHER ORDERED that the Claimant is not enfitled to and the
Defenglant shall havq no lability for any benefits under tﬁe_ South Carolma Workers’
Compensation Act as a result of the alleged October 4, 2000 accident;

IT IS FURTHER ORDERED that the claim for an alleged injury to the ears and
. ‘hearing on or before October 4, 2000 is hereby DENIED and DISMISSED WITH

PREJUDICE.
IT IS SO ORDERED!
S.C. WORKERS’ COMPENSATION COMMISSION
Andrea C Roche, Commissioner
 WECONCUR:

G. Bryan Lyndon, Commissioner

David W 'Huﬁ'stdler, VCom.missioner
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574 S.E2d 194 (2003), the Claimant failed to timely and properly file the claim within
the two-year statute of hmxtaﬁons whlch began to Fun on the last day of alleged exposure
n October 2000 when the Clalmant adxmttedly retired; | - |
IT IS FURTHER ORDERED that the Claimant is not entitled toand the
. Defendant shall have no liability for any beneﬁts under the South Carolina Workers
Compensatlon Act as aresult of the alleged October 4 2000 accident; -
IT IS FURTHER ORDERED that the claini for an alleged injury to the ears and

hearing on or before October 4, 2000 is hereby DENIED and DISMISSED WITH

PREJUDICE.

IT IS SO ORDERED!
S.C. WORKERS’ COMPENSATION COMMISSION
Andrea C. Roché, Cofamissioner
WE CONCUR:
CERTIFICATE OF SERVICE

“This is to certify that the undersigned has this date
- seyved this order-in the above entitled action upon alt mme_

parties to this cause by depositing a copy hergof, LR
postage paid, in the Unit=d Siate mail addressed to '
the attorney or attomeys for said parties.

me ol svodlly gl

By {) 111 ﬂ o
' @rr ve Asswtan/t_t'o the Commissioner
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