STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) IN THE SIXTH JUDICIAL CIRCUIT
COUNTY OF CHESTER ) .
' . : ~ Civil Action No.: 2014-CP-12-0272
TD Bank, N.A., Successor by merger )
with Carolina First Bank, : : )
)
Plaintiff, )
)
VS. )
)
Joseph L. Huckabee, Jr., a/k/a Joseph )
Laverne Huckabee, Jr., )
)
Defendant.
)

ORDER GRANTING PLAINTIFF’S MOTION TO.'ST'RIKE DEFENDANT’S JURY
DEMAND AND FOR ENTRY OF AN ORDER OF REFERENCE AND DENYING
. PLAINTIFF’S MOTION TO DISMISS AMENDED COUNTERCLAIM.

This matter came before the Co‘uﬁ on Maréh 25, 2015, for a hearing on Pl_éintiff’s‘
Motions to Dismiss Amé:ndéd Coﬁnterclaim, and to Strike Jury Demand and f(sr Entronf an
Order of Reference. lCounsel for both parties were in attendance at the hearing.

Facts and Procedural Béckground

Plaintiff commenced this foreclosure action on May 16, 2014, for Defendant’s alleged
default under the terms if his note and mortgage with Plaintiff. Plaintiff alleges the principal
amount of the note is $36,894.09, which is sécurgd by a mc;rtgage on rental property located at
173 York Street, Chester, South Carolina. | |

Defendant filed an-Answer on August 8, 2014, which was amended on Fébruary 11,
2015. Defendant’s Answer denies Plaintiff is‘ entitled to th¢ requested relief, asserts a
counterclaim against Plaintiff for violation §f theASo'uth Carolina Unfair Trade Practices Act

(SCUTPA), and demands a jury trial. Defendant’s SCUTPA claim vallvege's that Plaintiff is
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attempting to collect on a debt not oyved. Defendant alleged" he is current 1n his payments on the
note and mortgage. | | |

Plaintiff :filed a lVlotion to Dlsmiss Amended Counterclaim on February 25, 2015, and a
Motion to Strike Jury Demand and for Entry of an Order of Reference on February 27, 2015,
both of Wthh are now before the Court At the hearrng, Plaintiff acknowledged that Defendant s
SCUPTA claim i isa legal counterclalm. . .

' Motion to Dlsmiss'
“In deciding a motion to dismiss pursuant to 12(b)(6), »SCRCP the rial .court should
&y

consider only the allegatlons set forth on the face of the plarntrffs complam ? 'ﬂigler W‘Bur@}:

373 S.C. 637 645 647 S. E2d 188 192 (2007) (citing Stiles v.. Onorato 3f§“$ C. 01;97

(1995)). “A 12(b)(6) motion should not be granted if facts alleged and » rhasong?bs

deducible therefrom would entitle the plaintiff to any rehef on any theory of the case. & Id *H

n

questlon is whether, in the l1ght most favorable to the plarntrff and w1th every doubt resolved in’
‘his behalf, the complalnt states any valid claim for rel1ef ”? Id (citing Toussaint v. Ham, 292 S. C
415, 416 (1987)).

After careful consideration of the record and argurnents of c_ounsel,the Court finds that
Defendant’s Arnended Counterclairn-, when taken 1n the liéht rnbst favorable to hirn, properly
states a claim for relief under South Carolina law. It is therefore ORDERED that -the

- Defendants’ Motron to Dismiss is hereby DENIED
’ Motion to Strike Jury Demand and for Entry of an Order of Reference

A foreclosure action is an actlon in equlty Wachovia Bank, N. A v. Blackburn 407 S.C.

321, 328 755 S.E. 2d 437, 441 (2014) In equlty, partles are not entitled to a trial by jury. Id.

However, where the “complaint is equ1table and the counterclaim is legal and compulsory, the



plaintiff or the 'defendant has-a right to a jury trial on the COunterclainl.;’ Id.; at 329,755 S.E.2d at
441. A compulsory counterclaim is a counterclalrn that “arises out of the same transaction or
) ~ occurrence as the oppos1ng party s cla1m ” Id at 330, 755 S. E 2d at 442. Where the actlon is a
foreclosure action, a counterclalm arises out of the same transaction or occurrence when there i is
a ;“logical relationship’ between the counterclaim and the enforceahihty [of the note].”. Carolina
First Bankv. BADD, LLC., 2015 WL 340791 at *3. A‘ |
At the hearmg, Plalntlff argued the Court should grant its motion to strike Defendant ]
jury demand because there is no rlght,to a jury trlal in an equltabte foreclosure actlon, and the
Defendant has not asserted any legal and compulsory counterclaims that would entitle him to a\
jury trial. Specifically, Plaintiff argued Defendant s Counterclalm for violation of the SCUTPA
was not a compulsory counterclalm Plaintiff conceded at the hearmg, however, that Defendant S

SCUTPA counterclalm is-a legal counterclalm Accordingly, the only issue before the @rt is

whether Defendant’s counterclaim was compulsory.

Defendant’s SCUTPA claim alleges that,Plaintiff:is attempting to ‘coll T

'allegatlons do affect the \;ahdlty or enforceablhty of the underlymg note » or %ortgage
Accordingly, this Court finds that Defendant S countercla1m under the SCUTPA was not a
compulsory counterclaim because it does nothear at'logicalrelat.ionshipto the enforceahility of
the underlymg note. | - | | |

This Court hereby GRANTS P1a1nt1ffs Motlon to Strlke Defendant’s Jury Demand and

~ for Entry of an Order of Reference and DENIES Plalntlffs Motion to Dismiss.

Xl



This case is hereby RE]FERRED for equitable proceedings in this foreclosure action.

AND IT IS SO ORDERED.
Columbia, South Carolina ’ S . A (
April £ %% 2015 s . Fifth Judicial Circuit
§
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