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] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COU_RT.‘ This action came to trial or hearing before the court. The issues have been tried or heard and a

[ decision rendered. [_] See Page 2 for additicnal information,
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[] Binding arbitration, subject to right to restore to confirm, vacate or (] Other:
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[0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[J Affirmed; [ Reversed; [] Remanded; [} Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. :

IT IS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) [ Statement of Judgment by the Court:
: . . . o ORDER INFORMATION

This order [ ] ends X does not end the case. ‘ o
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such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
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.For Clerk of Court Office Use Only
This judgment was entered on April 9, 2015, and a copy mailed first class or placed in the appropriate attorney’s box on
April 9, 2015, to attorneys of record or to parties (when appearing pro se) as follows: » -
John T. Moore PO Box 11070 Columbia, SC 29211 géag‘:s"l J. Modica 151 Meeting St, Ste: 200 Charleston,
Brandon Keith Poston PO Box 11070 Columbia, SC29211 yopy Martin Foster PO Box 106 Rock Hill, SC 29731-6106 °
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ATTORNEY(S) FOR THE PLAINTIFF(S)

David Hamilton

Court Reporter David Hamilton - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED-ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA =~ )

. 1 2,
S ') - IN THE COURT OF COMMON PLEAS y/o:'{
COUNTY OF YORK - ' ) SIXTEENTH JUDICIAL CIRCUIT <, "%
. Y s ///,,)
TD Bank, N.A., Successor by merger Civil Action No. 2014-CP-46-1638 0'%.0 (f' :
with Carolina First Bank, o S SR
Plaintiff, | ‘ : 7
‘ ORDER GRANTING TD BANK.,

N.A.. SUCCESSOR BY MERGER
WITH CAROLINA FIRST BANK'S -

_ MOTION TO STRIKE JURY

VS.

Joseph™ L. Huckabee, Jr. a/k/a Joseph -

Levern Huckabee, Jr.; Pat Huckabee; DEMAND AND ENTRY .OF AN
The Huckabee, LLC and The United ORDER OF REFERENCE FOR
States of America, by and through its - BENCH TRIAL - '

-agency, The Internal Revenue Service;

Defendants.

. .

This matter came before the Court on March 25, 2015, for a rhearing oniPl'aintiff TD
Bank, N.A,, Successor by merger with Carolina First Bank's ("TD Bank") Motion to Strike Jury,‘
Demand and for Entry of an Order of Reference ("Motlon") of Defendant Joseph L. Huckabee
Jr. a/k/a Joseph Levern Huckabee, Ir. ("Defendant") B. Kelth Poston, Esq appeared on behalf
of TD Bank and John Martm Foster, Esq appeared on behalf of the Defendant Based on.the
pleadings frled by the partles and the arguments of the partres at the hearing held on this matter, -
thls Court hereby GRANTS Plarnt1ff's Motion and fmds and concludes as follows:

FINDINGS OF FACT

1. TD Bank 1n1t1ated thrs foreclosure actron by fllmg its Complamt on May 16 2014.
2. The foreclosure action is based on the Defendant's alleged default under the terms of two
notes and. mortgages with TD Bank wrth such instruments berng identified in the Complaint as

Note A, Note B, Morrgage A, and Mortgage Bl.

' On September 25, 2014, the parties executed a Stipulation of Dismissal with Prejudice as to the Fifth, Sixth, and
Seventh Causes of Action of the Complaint. Therefore, Pat Huckabee and The Huckabee "LLC are no longer -



3. Asto Note A, TD Bank originally made the; loén to Defendant on February 18, 2004, as
later renewed on May 10, 2009, in thé brincipal amount of $81,000.86. Note A is secured by a
mortggge on rental property located at 315 Pdrk Avenue, Rock Hill, South Carolina.

4. As to Note B, TD Bank originally made the loan to- Defendant on June 25, 2008, in the
principal amount of $306,000.00. Note B is éecured by a mortgage on rental property located at
-520 Sumter Avenue, Rock Hill, South Carolina. |

5. Defendant filed his Answer on August 8, 2014, as théreafter amended on Novcmber 6,
2014, whereby 'Diefendant denied that Plaintiff is entitled to the requested.relief, asserted a
counterclaim against TD Bank based on TD Bank’s‘alleged violation of the South Carolina
Unfair Trade Practices Act ("SCUTPA"), and demanded a juryr trial.

6. To support his SCUTPA counterclaim, Défendant all’éges that TD Bank isv attempting to

| collect interest and/or expenses other than those authoriiéd by Note A; Note B, Mortgage A, and
Mortgage B. |

7. Defendant does not seek to undo the transAaction or ha\@ Note A, Note B, Mortgage A, or
Mortgage B voided or declared unenforceable. |

8. Defendant seeks an unspecified amount of actual damages (to also be trebled), exemplary
damages, and punitive damages for the alleged SCUTPA violation.

CONCLUSIONS OF LAW : \

1. "A mortgage foreclosure is an action in equity" and as such, "the parties are not entitled,

as a matter of right to a trial by jury." Wachovia Bank; N.A. v. Blackburn, 755 S.E.2d 437, 440-
441 (S.C. 2014)‘. "However, counterclaims———including those raised in equitable actions—may,

at times, be entitled to a jury trial." Id.

defendants in this action, and the only remaining notes and mortgages are ‘Note A, Morigage A, Note B, and
Mortgage B. Defendant is the only borrower on Note A and Note B and is the only mortgagor on Mortgage A and
Mortgage B. ' ‘ ' : ' :



2. To be entitled to a ]ury trial based on a counterclalm the counterclarm must be both legal

and compulsory. Carolina First Bank v. BADD L.L. C 2015 S.C. LEXIS 45 at *3 (S.C. Jan. 28,
2015) _c_iti_ng S.C. R. Civ. P. 13(a). "A counterclaim is compulsory if it arises out of the same
transaction or occurrence as the party's clairn.“ lg In a foreclosure action, a counterclaim arises
out of the same transaction or occurrence as the party's claim only when there is a "logical
relationship" between the countérclaim and eithnr the execution or enforceability of the
[underlying loan documents]." Id. In‘EA_Q_Q, the South }Carolin'a Supreme Court addressed the
logical relationship test, holding as follows:

Here, the execution of the guaranty agreements was the 'transaction or
occurrence' that gave rise to [Defendant's] inclusion in the Bank's
foreclosure complaint. [Defendant's]. civil conspiracy counterclaim does
not arise out of that transaction or occurrence because it bears'no logical
relatronshrp to either the execution or enforceability of the guaranty
agreements (internal c1tat10ns omitted)...

Again, the "transaction or occurrence” for the purpose of determining the
compulsory character of [Defendant's] counterclaim is the execution of the
guaranty agreements. [Defendant's] breach of covenant of good faith and
fair dealing' claim depends on a purported conspiracy that took place, if at
all, two years after the guarantees had been executed. This claim does not
arise out of the underlymg transaction or occurrence because it does not
affect the execution or enforceability of the guaranty agreements. We
therefore hold [Defendant] waived his right to a jury trial by asserting a
permissive counterclaim in the foreclosure action.

3. Following the South Carplina Supreme Court's analysis as established in BADD,
Defendant is not entitled to a jury trial based on his SCUTPA cOunterclairn.

4. Here, the execution of Note A, Note’ B, Mortgage -A, and Mortgage B was the
"transaction or ocnurrence" that gave rise to Defendant's inclusion in TD Bank's foreclosure
action. Defendant's SCUTPA counterclaim does not arise out of that transaction or occurrence
 because it bears no logical relationship to either the execution or enforceability of those loan

Y

documents. First, the Defendant's complained-of conduct by TD Bank (i.e. attempting to collect
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interest and/or expenses other ‘than those authorized‘ by the parties' loan doc'umenft's),‘ occurred

4 Second in his counterclaim the -

years after Defendant s executron of the loan documents
Defendant references specrflc paragraphs of the 1oan documents to support hxs allegatrons on
" how late charges should be ‘calculated. By doing so, the Defendant expressly relies upon the
' enforceabrhty of the loan documents and'the terms- thereln, yet merely drsputes Plaintiff's
- calculations of the amounts due‘and owing under the applicable -provistons of the loan
documents. . |

S. Accordmgly, Defendant has wa1ved his rrght to a jury trial by assertin hlS SCUTPAi |
counterclarm in this toreclosure actron. Defendant's counterclalm is permlsstv , as it bears no
logical relationship to either the.execution or e‘nforceabi.lity.ot’ Note A, Note B, ortgagepA,.or
Mortgage B. Further, Defendant‘s counterclairn does not se-ek€to undo the: loan transaction;
Defendant only seeks damages and penaltles | |

Accordingly, thls Court grants Plamtrff's Mot1on and fmds that Defendant is not entltled to a
Jury trial, and Defendant's request for a ]ury tr1a1 should be strlcken

IT IS THEREFORE ORDERED ADJUDGED AND DECREED AS FOLLOWS

ORDERED that Plaintiff's Motlon is hereby granted and

ORDERED that Defendant is not entltled to a ]ury trial in thrs action, and hlS request for a
jury trial i is hereby strlcken and ‘,

' ORDERED, that Plaintiff is lawfully entrtled to a bench trral on all matters in this foreclosure

action; and. } o _ o

ORDERED that this case is referred to the" Honorablez S'; Jackson Kimball I, Master-tn- ‘
Equrty for York County, who, pursuant to Rule 53(b) of the South Carohna Rules of Civil |

" Procedure, shall exercise all power and authorlty whrch a scircuit Judge smlng without a Jury’



would have, rncludmg but not Irmtted to, makmg frndrngs of fact and conclusrons of law, direct
entry of final Judgment in thls action under Rule 53(b) of the South Carolina Rules of Civil
: Procedure hear any (1ssues mcludmg motions, after sale or ]udgment issue any and all orders
and supplemental orders and writs of assistance, and hear any issues involving possessron and/or
Arernoval of property and appraisal ‘proceedrngs under Section 2973-360, gt_§9_(1. of the South
Carolina Code and | - o | -
ORDERED that pursuant to Rule 53(b) of the South Carolina Rules of Crvrl Procedure, any

appeal from the final judgment entered by the Master-in—Equity shall be to the Supreme Court or

the Court of Appeals as provided by the SouthCarolina Appellate Court Rules.

QUM

The Honorable Daniel Dewitt Hall
- Presiding Judge
‘Sixteenth Judicial Circuit

AND IT IS SO ORDERED

4'7 - ; ,2015

York, South Carolina



