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State of South Carolina - POST-CONVICTION RELIEI;D“
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INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten ortypewritten), signed by the applicant and verified (notarized), and it shall set forth in .
concise form the answers to each applicable question. If necessary, applicant may furnish his answertoa

particular question on the reverse side of the page or on an addmonal page. Applicant shall make clear to
which question any such continued answer refers. .

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury .Applicants shou]d therefore, exerctse
" care to assure that all answers are true and correct.

If the application is taken in forma 'oaupcris.' it shall include an affidavit (a'ttache.d at the-back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in' which the appllcant was convicted.

Place ofdetentxon L e}(){\r‘ C T

Name and location of Court which.imposed sentence {7 anar | Seseinns

C/J‘\M"\‘ .‘\1\ Q-‘\ J{\\ (W\C\ Coxux\«j

Name(s) of co-defendant(s) (if any) _ng_ﬁmxmﬁ_&%aj@gn__

The indictment nuniber or numbers (.if koown) upon which and the offenses for which
sentence was imposed:

(@) Ly GS - Y4~ '\53 (W\u(clo_. &nﬂ\mq \ A( n‘m& (&Aﬁa’\b
. 1

H

a3ud

A LNO0D ON

Y IH31



® N[

@ _NiA

- The date upon which sentence Was imposed and the terms of the sentence:

(a) J\.\'\Q, 3~3) AC\ C‘L

(b) ' ;_.&\ sz({\w\:\pu {5« mro v' ) \\‘Cu qg&’iv\ 2 Qm- \)ALC\C\rj

©)  and urenru - %mrs “Qm‘ arwed re\n\irh&
9

Check whether a finding of guilty was made: -
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(» :;ﬁer a pleaof not guilty N LA

(©) . aftera plea of nolo contendere N \\!\
Did you appeJ from the judgment of conviction or the imposition of scntence?
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If you answered “yes” to (7), list: ‘
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State conc1sely the grounds on thch you base your allegation that you are bemg he!d in
custody unlawfully T T :
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Prior to tlus application have you filed with respcct o thls conviction:
any petition in a State Court under South Carolina Law? \ [es

(a)
(®) any petition in State or F ederal Courts for habeas corpus ox/ post—conwctxons
relief? N g . _ _
any petition in the United States Supreme Court for certiorari other (han petitions,
if any, alreédy specified in (8)7 _Na : o
(d) any other petitions, motions or applications in ihis or any other Court? & o
£ you. answered “yes" to any part of (12), list with respect to éach petition, motion or
applicaﬁon:
(a)  the specific nature thereof: _
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14.. Has -any ground set forth in (10) been previously. presented to this or any other Court, -
State or Federal, in any péﬁﬁoh, motion or application which you have filed?
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15. I you answered “yes™ to (14) identify:
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If any ground set forth in (10) has not preyi:ously been preseuted to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
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Are ybu now under sentence from any other court that you have not challenged?
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Revised 3/2003
STATE OF SOUTH CAROLINA . )
U | ) VERIFICATION
Countyof Richland . ) o

? \\ L\\ \D ﬂn(m,d\\ | ' , being duly swom

I,
upon my oath, deposeand say that I have subscribed to the foregoing apphcanon that | know’ the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the copviction and sentence attacked in this application; and that the matters and

aUegahons therein set forth are true.
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APPLICATION TO PROCEED WleIOUT PAYMENT
T . OFCOSTS AND AFFIDAVIT

IN SUPPORT THEREOF

proceed in this acti

, hereby apply for ledve to
wnhout prepayment of fees or costs or security therefor. " In support of my
apphcatlon 1 declare under penalty of perury that the following facts are true:

(0

I am the applxcant in this action'and I believe [ am entitled to redress

@)

Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.

%M‘Lm &\\DJ\A)'\*—W\

Appllcan{
SW%N or affirmed to and subscribed before me this .
day of ﬂu&u%

. 201
-_ gﬁfmﬁ B, nd

tary Public \

MyComrmssxonExpir_cs: “!Qf 20, 2[)2()

(.- .
02 =
- )
E o ..z
o O =z
wa o 8
Rz - Fﬂg
m(, = =z
el - -—4
T W ~<
o N
M



-

STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
'COUNTY OF RICHLAND )
; a 2011CP4007160
BROWN Phillip A, 118100 | 2
Applicant, A )
v. ; RETURN AND MOTION TO
) DISMISS
. Sfate of South Carolina, ; -
| Respondent. }

In résponse' to the post-conviction relief application filed October 26, 2011 the
| ‘Respondent would sho'w the following.! | N
1
The Applicajnt is presently confined in the South CaroiinaDepar.tment .of Correctfons
pursuant to orders of commitment of the Clerk of Court for Richland County. The procedural
' histofy, apart from what the Applicant claims, is limited. The'Kershz;v'v County Clerk of Court
indicates that 1982GS2800153 was a guilty p_lea'to murder before The Honorable Walter T. Cox -
. on June 23, 1983, he was sentenced to “HIS NATURAL LIFE.” The Applicafxt did ﬁot appeal

his conviction or sentence.?”

A .
http://www4.rcgov.us/publicindex/PICaseDetails. aspx"County=40+&Casenum—201 1CP4007 160&CourtType=G&
CaseType—le&CourtAgency=40002
2 Phillip A. Brown v. SCDC; 322 S.C. 189, 191, 470 S.E.2d 848, 849 (1996) (emphasis added):
Phillip A. Brown began 'serving a life sentence for murder and armed robbery in 1982. He
escaped from prison in 1983 and 1985. In addition, he attempted escapes in 1990 and 1991.
Brown's escapes were major offenses as set forth in the policies of the South Carolina
Department of Corrections (SCDC). As a result of his escape history, Brown was

BROWN Phillip A, 118100 - Return and Motion to Dismiss (201 1- CP-400- 7160)
Page lof5



Attached hgrewith and incorporated herein are the records of the Richland
County Clerk of Court regarding the subject convictions, and/or the Applicant's
records from the South Carolina Department of Conectioﬁs. The Respondent
reseﬁes the right to amend this Return upon receipt of any relevant ﬁaterials.

-According to the South Carolina Department of Corrections, the Applicant is

‘serving the following sentence:

Offender Type Adult-straight Sentence Offense Murder Sentence Start Date 06/15/1982

Sentence Length LIFE SENTENCE Admission Date 06/24/1983 Committing County Richland

Location Lieber Projected Release Date Not Eligible Projected Parole Eligibility 09/08/2011

Supervised Furlough Eligibility Not Eligible Sex Offender Registry No

https://sword.doc.state._sc.ué/scdc-public/inmateDetails.do?id=+00118100
The Applicant’s prior PCR matter was dismissed via summary judgment (as

untimely) on November 10, 2010 (2009CP4001103).

IL
In his current application for post conviction relief, the App]icaﬁt alleges that
" he is being held in custody unlawfully for the following reasons:
PCR application allegation(s): |
The Applicant claims that his parole was unlawfully revoked without
minimal due’ process and that he was denieci counsel for his

revocation proceeding.

considered to be a maximum security risk and was given a MLS classification-the highest
maximum security and custody classification.

BROWN Phillip A, 118100 - Return and Motion to Dismiss (2011-CP-400-7160)
Page 2 of 5
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III.
Timeliness — S.C..Code §17—27—45(a)

The Respondent submits that this Application for Post-Conviction Relief
should be sﬁinmarily dismissed for failure to comply with the filing procedures of
the Uniform Post-Conviction Procedure Act. S.C. Code Ann. §17-27-10 to -160.

S.C. Code Ann. §17-27- 45(a) reads as follows
An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of conviction
-or within one year after the sending of the remittitur to the
lower court from an appeal or the filing of the final decision
upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations
shall apply to all applications filed after July 1, 1996. Peloquin v. State, 321 S.C.
468, 469 S.E.2d 606 (1996).. For the purposes of this Ré,tum, the Applic-:ant’s.

conviction/sentence was finalized on the date of his conviction or the date of the

Remittitur from any direct appeal, whichever was later, i.e. June 23, 1983 or N/A.

‘Adding one (1) yeaf per S.C. Code § 17-27-45(a) and one (1) day per Rule 6(a),

SCRCP means that this PCR application had to be. filed by July 1, 1996. This
Application was filed on October 26, 2011, which was beyond the time that
the statutory filing ﬁeriod had expired.

A motion for summary judgment may properly be used to raise the defense of

statute of limitations. McDonnell v. Cons’dlidated School District of Aiken, 315 S.C.

487, 445 S.E.2d 638 (1994). In addition, S.C. Code Ann. § 17-27-70(c) (1985)

BRO WN Phillip A, 118100 - Return and Motion to Du'mzss (2011-CP-400-7160)
Page 3 of 5



authorizes the Court to “grant a motion by either party for summary disposition of
[an] apphcation when it appears from the pleadings ... that there is no genuine
issue of material fact and the moving party is entitled to judgm‘ent‘as a matter of
law.” Therefore, the Respondent reqﬁests that this Coﬁrt summarily dlsmxss the
application for post conviction relief for failure to file within thé time mandated by

the Post Conviction Procedure Act.

PAROLE

The Apphca;it is serving a life sentence, -he» has never been released on parole, i.e.
there has not Been a “parole revocation” within the legal definition. At best, the
'Applicant has simply been denied parole via the normal institutional parolé
hearings. Aside from two matters specifically ﬁlentioned in the statute, post-
conviction relief is a proper avenue of relief only when the Applicant mounts a

collateral attack challenging the validity of his conviction or sentence. Al-Shabazz

v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). A credit-related claim or challenge to -

-other'condi_tions of con.ﬁnemeht are administrative matters and, thus, cannot be
raised Vin a post conviction relief proceeciing. Id. Likewise, a challenge to the
conditions upon wlﬁch parolé eligibility is determined or decided is not cognizable in
a post-conviction relief application. Jernigan v. State, ‘340 S.C. 256, 531 S.E.2d 507

" (2000).

BROWN Phillip A, 118100 - Return and Motion to Dismiss (2011-CP-400-7160)
Page 4 of 5

11
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IV.
The Respondent denies each allegation. that is not expressly admitted,

qualified or explained.
V.

WHEREFORE, Respondent moves to summarily dismiss the application |
because it was filed after the statute of limitations had expired and for any other

reasons as explained above.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH =~
Chief Deputy Attorney General .

SALLEY ELLIOTT
Assistant Deputy Attorney General

BRIAN T. PETRANO
Assistant Attorney General

. P.0O. Box 11549
Columbjg S.C. 29211
P wr B

ttorneys for the Respondents

November 1, 2011

BROWN Phillip A, 118100 - Return and Motion to Dismiss (2011-CP-400-7160)
Page 5 of 5
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STATE OF SOUTH CAROLINA ) : ‘
. IN THE COURT OF COMMON PLEAS

: )
COUNTY OF RICHLAND )
) _ ) |
BROWN Phillip A - ; 2011CP4007160
# 00118100, - )
' )
Applicant, )
)
V. ) CERTIFICATE OF SERVICE
. )
State of South Carolina, )
: )
Respondent. )
‘ )
1. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South
Carolina and that this is a proper circumstance of service by mail.

3. I have this day served a copy of the a letter in the above-captioned matter on
the following person(s) by routing the same to the United States mail,

postage prepaid:
BROWN Phillip A, #118100
Lieber Correctional Institution
Ridgeville, SC 29472

" DATED November O\ , 2011.

ean R. Indriago
egal Assistant
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STATE OF SOUTH CAROLINA. Y IN COMMON‘PLEAS 

- COUNTY OF RICHLAND ' ) COURT

PHILLIP A. BROWN, )

) TRANSCRIPT

~V- S ) OF
) - RECORD
STATE OF SOUTH CAROLINA, . ) 2011-CP-40-7160

DEFENDANT. | )

JULY 17, 2014 -

RICHLAND, SOUTH CARCLINA

B-E-F-O-R-E:

HONORABLE CASEY L. MANNING, JUDGE;

A-P-P-E-A-R-A-N-C-E-S:

FOR. THE PLAINTIFF:
MR. TESH, ESQ.
FOR THE DEFENDANT:.

MS. HARRIGAN, ESQ.
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MOTION:

CERTIFICATE OF REPORTER:

PG.
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(The following proceedingé were held.on

July 17, 2014.)

THE COURT: Everybody ready? -

MS. HARRIGANE Yes.

THE COURT: You ready?

“MR. TESH:. Yes, Your Honor.

MS. HARRIGAN: Your‘Honor, this is Phiilip Brown
v. State of South Carolina, docket number. 2011-CP-40-7160.
Mr. Brown was indicted by the Kershaw County Grand Jury for
murder, burglary in the first degree, and armed robbery.
The State notified.Mr. Brown and ‘his attorney of their
intention to sgek ﬁhe death penalty. On June 23rd; 1983;
Mr. Brown appeared before the Honorable Walter T. Cox, and
pied guilty as indicted.

THE COURT: Walter Cox, what was that 20 years
ago?

MS. HARRIGAN: It was June 23rd of 1983, Your
Honor. | |

THE COURT: I'm sorry, go ahead.

MS. HARRIGAN: Judge Cox sentenced Mr.'Brown to
life'imprispnment for murder, cohsecutive life sentence for
a burglary in the first degree, and to a cdncurrent 25-year
sentence for-armed robbery. Thereafter, Mr. Brown egcaped
from incarceration and committed several other offenses for

which he received a consecutive 22-year sentence on the back
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end of his already consecutive two life sentences.

On July 13th, 1993, Mr. Brown filed a petition for
habeas corpus and a subsequent petition for writlof mandamus
on May 17th, 1993. A hearing was held on July 12th, 1594,
where the Court granted the State's motion to dismiss the

action. The South Carolina Supreme Court affirmed the

‘Court's dismissal of his habeas action in a published

opinion issued May 13th, 1996.

Thereafter, Mr. Brown filed an initial application
for post-conviction relief on February 19th, 2009. The
State moved to dismiss this action, and on November 10th,
2010, -the. action waé dismisséd by the Court.

On April 14th, 2010, Mr. Brown,. along side
counsel, appeared for a parole hearing. At the. conclusion
of the heéring, the parole board decided to conditionally
award parole upon the satisfaction of several conditions.
Once notification of the.conditional parole was delivered to
the victim's family, the Kershaw County Sheriff's
Department, and the solicitor's office, the victim's family
and the sheriff's office informedAthe parole board that they
had never received proper notification as required under
South Cafolina law.

A subsequent parole hearing was held on Séptember
8th, 2010, at which time, the parole board rescinded its

conditional-granted parole and denied Mr. Brown parole. Mr.
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Brown appealed this decision to the Administrative Léw Court
and while the Administrative Law Court_action was pending,
Mr. Brown filed his current application for post-conviction
relief on October 26th, 2011, alleging that his parole was
unlawfully revoked without minimal due process. The State
méde its return and motion to dismiss on November 1st, 2011.
VOn Mafch 20th, 2012, the Honorable Allison Lee,

acting in her capacity as chief administrative jnge, signed
a cqnditional Qfder of dismissal pfovisionally denying the

application, but granting Mr. Brown a hearing as to whether

or not his parole had been unlawfully- revoked.

A hearing was held on March 4th, 2013, before

Judge Lee, at which time, Judge Lee stayed the present PCR

. action during the pendency of the Administrative Law Court

action. And pn October 14th, 2013, the Administrative Law
Court~dismis$ed Mr. Brown's appeal aetermining that his
parole had been .denied, not revoked. The order was upheld
by the South Carplina-Court'of Apbeals in an unpublished
opinibn.filed June S5th, 2013. Subsequent petitions for
rehearings.and reinstatements of h;s.appeal were denied and
remittitur was, ultimately, iésued on January 13th, 2014.
And it's‘not part of the record béfore your Hoﬁor
that was passed up, but the State would iike to make a
record all of the PPP documents froﬁ his appeal. We think

they're pertinent to this matter. And I've‘provided,a copy
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to opposing counsel.

MR. TESH: I have no objection, Your Honor.

A THE COURT: Okay.

MS. HARRIGAN: It's an entire packet with all the
pertinent - documents.

THE COURT: Okay.

MS. HARRIéAN: And here's a éopy for Your Honor.

It's at this time, the State would review its
motion to dismiss Mr. Brown's PCR action in full on two
grdunds.' First, the State would argue this is not a proper
action for post-conviction relief under 17-27-20. As a
thresholdrmatter, the State submits that the application
must be dismisséd because the Administrative Law Court and
the Court of Appeals has already determined that parole was
nevér granted and revoked, rather, parole was denied. And
17-27-20 allows that post-conviction relief actions té be
filed when.parole is revoked.

But here, the Court has already determined that

' Mr. Brown was never granted parole. He was denied parole.

It's alfeady been determined by the Administrative Law Court
and upheld by the Court of Appeals. So the State's>position
is that Mr. Brown is estopped from arguing that his parole
was revoked and, therefore, the application is not proper
and must be dismissed.

And furthermore, any arguments regarding his right

19
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' to counsel and right to due process were already properly

addressed in the Administrative Law Court's'opinion, which .

is in that packet handed up to Your Honor, and was affirmed

~ by the Court of Appeals.  The State moves to dismiss on both

of those grounds.

"MR. TESH: Your Honor; I have explained the
posture of this case to my client and, perfectly frank, I aﬁ
of the opinion that procedurally, I think we are stuck. Mr.
Brown has indicated that he would like new counsel --

THE COURT: Would like what?

MR. TESH: New counsel. And I told him that I

would aék'to givé him an opportunity_to address the-Court.
THE COURT: . Mr. Brown, do you haﬁe anythiﬁé you
wish to say? - A

iTHE APPLICANT: Your Honor, liétening to the
solicitor and my attorney, I have prepared a petition for
substitution of counsel. i already had signed everything.

I do agree with her version of events. You know, I am

procedurally‘estopped and I do understand this procedure.

What I wish to do today is ternter into the court record
certain facts that were not in the record tb start with,
were never addressed by the Administrative Law Court and the
Court of Appeals; which was, basically, that the time limit
for requesting a rehearing had already passed whenever I had

been notified that the -— that I Was due up for a new



10

11
12
13
14
15
16
17
18

19

20,

21
22
23
24

- 25

hearing.

Like they said, I was granted parole April 14th,
2010. I had six conditions. Two of the: - conditions, I had
to meet while I was Still incarcerated. One was to take and
pass a psychological test, and I did that on May 26th.

Well, the 30 days requested ended May 14th. They had plenty

of time to notify the parole board -- you know, the victim's.

family; the sheriff, and the solicitor had plenty of time to

notify the parole board that, you know, they had not been

‘properly notified. I took the psychological May 26th.

I left from Lieber Institution to enter the Lee
County Institution to enter'the AD program June 14th. And
it was ngy 28th before i was notified of anything before
the subsequent hearing on September 8th.

My contention- is that the time limit had passed.
They were procedurally --

THE COURT: Estopped.

THE APPLICANT: Yes, sir. They were procedurally
estopped from stating that they were improperly notified..

And, also, sir, according to the operations

manual, I have both versions of it, the 2014 and the 2009

manual that they were going by whenever I was taken off of

parole in 2010, that the parole board notifies the victim's

family, the sheriff, and the solicitor 30 days beforehand

and they have 30 days after the parole hearing to request a
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hearing. ©None of this was —-- you.know, no one made a
protest until well after 106 days after the parole granted
—- the initial granted parole that I was notified that would
be a rehearin@.

‘THE COURT: Thank you, sir.

Anything further?

MS. HARRIGAN: No, Your Honor, the State would
rely on the previous arguments.

THE COURT: I will take all these matters into
consideration that I've heard here today énd review the
file, Mr. Browﬁ, and I will lét yoﬁ.know my decision'in due
course.

| THE APPLICANT: Yes, sir.

THE COURT: I haven‘t»méde up my mind yet. I've
got to review everything and I'll let you know, okay?

TEE APJ.?LICANT:- Okay. Ihank you.

THE COURT: Good 1uck to you,-sir.

END OF PROCEEDINGS
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COUNTY OF RICHLAND )
CERTIFICATE OF REPORTER
I, Crystal Holmes, hereby certify That I reported

the preceding case entitled Phillip A. Brown Vs. State of

South Carolina Case No. 2011-CP-40-7160, at the Richland

County Courthouse, July 17, 2014.

I FURTHER CERTIFY that the foregoing pages 1
through 10 constitute a true, accurate and full transcript
of said hearing.

I FURTHER CERTIFY that I am not employed by any of
the parties hereto and I have no financial interest in the
outcome of said case.

IN WITNESS WHEREOF, I have heretofore set my hand

and seal at Richlan?(ZGﬁnt n this 10th day of March, 2015.
, ;
S~—— T

=

Crystal Holmes, Official Court Reporter
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The South Carolina Court of ppeals
JENNY ABBOTT KITCHINGS ‘ COLUSS[SA.,FSSS%ECB&%ESZS 29.2.?;'

CLERK
- 1015'SUMTER STREET
- V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201

DEPUTY-CLERK " TELEPHONE: (803) 734:1820
FAX: (803).734-1839
VAN, SCCoUMS ‘ofg:

January 13,2014

The Honorable Jand E. Shealy

~ Edgar A, Brown Building
1205 Pendleton Street.

- Suite 224

Columbia SC 29201

REMITTITUR.

Re: Phillip Brown v. SCDPPPS (2)
Lower Court Case No. 2013ALJ150020AP
Appellate Case No. 2013-002195

Dear Clerk of Court:

The above referenced matter is hereby renutted to the lower court or tnbunal A
copy of the Judgment of this Court is enclosed.

Very tru_'ly yours,

Enclosure:

cc:  Phillip Brown, 118100
Tommy Evans, Jr., Esquire
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The South Carolina Court of Appeals

Phillip Brown, #118100; Appellant,
V.'

South Carolina Department of Probation, Parole and
Pardon Services, Respondent. -

Appellate Case No. 2013-002195

The Honorable Deborah Brooks Durden
- Trial Court Case No. 2013ALJ150020AP

ORDER

Appellant has failed to provide the notice of appeal filing fee, and to timely serve
and file the appellant's initial brief and designation of matter as required by Rules
203, 208, and 209 of the South Carolina Appellate Court Rules. Accordingly, this
matter is dismissed. The remittitur w1]l be sent as provided by Rule 221(b),

SCACR.

~ FOR THE COURT
BY A %M&u_ M
CLERK 7 J
. | PILED
Columbia, South Carolina 8$ l }
| 215] 1%
cc:

Phillip Brown, 118100
Tommy Evans, Jr., Esquire
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the South @aru[ma Court of @ppeals

JENNY ABBOTT KITCHINGS . - . POST OFFICE BOX 11628
o COLUMBIA, SOUTH CAROLINA 29211

CLERK )
) 1015 SUMTER STREET
V. CLAIRE ALLEN : COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK ) . " TELEPHONE: (803)734-1890
i - FAX: (803) 734-1839

Www.sccourts.org

| December  18, 2013

Phillip Brown, 118100
Lieber Correctional Instltutlon

‘PO Box 205

Ridgeville SC 29472

Re: Phillip Brown v. SCDPPPS (2)
Appellate Case No. 2013-002195

Dear Mr. Brown:
The Court will take no action on the Motion to Rehear Denial of In Forma Pauperis -

Status. This decision is based upon the authority of Rule 240 (i), SCACR. The
action of the Court in its order filed November 14, 2013, did not dismiss or ﬂnally

decide the appeal.

Very trulyv yours,

V. Gl m,; o%,g
CLERK

cc:  Tommy Evans, Jr., Esquire
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The South Carolina QEdutt of Appeals

Phillip Brown, #118100, Appellant,

V.

South Carolina Department of Probatlon Parole and
Pardon Services, Respondent.

~ Appellate Case No. 2013-002195

The Honorable Deborah Brooks Durden
Trial Court Case No. 2013ALJ150020AP

ORDER -

Appellant has failed to provide the notice of appeal filing fee, and to timely serve
and file the appellant's initial brief and designation of matter as required by Rules
203, 208, and 209 of the South Carolina Appellate Court Rules. Accordingly, this
matter is dismissed. The remittitur will be sent as provided by Rule 221(b), ‘

SCACR.

FOR THE COURT

BY Wi Cloce llon, Lopts

CLERK 7 iz

FILED
lalhzs) 15

Columbia, South Carolina ?—

" CC:
Phillip Brown, 118100
Tommy Evans, Jr., Esquire



The Supreme Court of South Carolina

Phillip Brown, Petitio_ner,
V.

South Carolina Department of Probatlon Parole and
Pardon Services; Respondent.

Appellate Case No. 2013-002337

ORDER

Petitioner has filed 2 motion to reinstatethis matter. The motion is denied.

@R THE COURT

Columbia, South Carolina
December 5, 2013
cc:

Tommy Evans, ]r Esquxre
Phillip Brown, 118100
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The South Carolina Court of Appeals

POST OFFICE BOX 11629

JENNY ABBOTT KITCHINGS . - )
CLERK ) COLUMBIA, SOUTH CAROLINA 28211
. : 1015 SUMTER STREET '
V. CLAIRE ALLEN . COLUMBLA, SOUTH CAROLINA 29201

DEPUTY CLERK ) TELEPHONE: (803) 734-1880
” FAX: (803) 734-1839
Www.sceourts.org

November 13,2013

The Honorable Jana E. Shealy
1205 Pendleton Street
Columbia SC 29201 -

REMITTITUR

Re: Brown, Phillip v. SCDPPPS |
Lower Court Case No. 201 1ALJ150030AP
Appellate Case No. 2011-203266

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed.

Very truly yours,
Vi Clotee Wller, Dape g
CLERK E

cc:  Phillip Brown, 118100
Tommy Evans, Jr., Esquire



The Supreme Court of South Qtarulina'

Phillip Brown, Petitioner,
v. |

South Carolina Department of Probation, Parole and
Pardon Services, Respondent.

Appellate Case No. 2013-002337.

. The Honorable John D. McLeod
Trial Court Case No. 2011 ALJ150030AP

ORDER

The South Carolina Court of APpeeds denied the petition for rehearing in this

matter on September 27, 2013." Therefore, any petition for a writ of certiorari to
review the decision of the Court-of Appeals had to be served and filed by October
28, 2013. Rules 242(c) and 2630of the South Carolina Appellate Court Rules
(SCACR). Since the petition for a writ of certiorari was not served until October
29, 2013, this matter is dismissed under Rule 260(a), SCACR.

'FOR THE COURT

BY @m

CLERK

Columbia, South Carolina
November 7 , 2013

cc: Tommy Evans, Jr., Esquire
M. Phillip Brown, 118100

The Honorable J enny Kitchings .
! The Appellate Case Number before the Court of Appeals was 2011-203266



The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330

CLERK OF COURT . ) COLUMBIA, Sigzm CAROLINA
. R 11 !
BRENDA F. SHEALY ' 1231 GERVAIS STREET
CHIEF DEPUTY CLERK : COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www,sccourts.org

November 01, 2013

Mr. Phillip Brown, #118100

" Lieber Correctional Institution
P. O. Box 205

Ridgeville SC 29472

Re: Phillip Brown v. SC Department of Probation
Appellate Case No. 2013-002337

Dear Mr. Brown:
Upon reviewing your Petition for a Writ of Certiorari and Appendix , the following

deficiency has been noted under the South Carolina Appellate Court Rules
(SCACR), and any deficiency must be corrected within ten (10) days of the date of

this letter:

+$100.00 filing fee not enclosed.

Very truly yours,

Cé/u«clu "‘"[ %4'/9

CHIET DEPUTY CLERK
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Whe Supreme Court of South @aru[ina

DANIEL E. SHEAROUSE . POST OFFICE BOX 11330
CLERK OF COURT - -COLUMBIA, SOUTH CAROLINA
29211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK COLUMBIA, SOUTH CAROLINA 2920 -

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www,sccourts.org

November 01, 2013

Mr. Phillip Brown, #118100
Lieber Correctional Institution
P. O. Box 205

Ridgeville SC 29472

Re: Phillip Brown v. SC Department of Probation
_Appellate Case No. 2013-002337

Dear Mr. Brown:

This Court has received your Petition for a Writ of Certiorari and Appendix, and
the case has been assigned the appellate case number that appears above. Please
use this number on all future correspondence relating to this matter. -

All parties to this matter are advised that all filings must comply with the
requirements of Rule 267 of the South Carolina Appellate Court Rules (SCACR).
The SCACR are available online at www.sccourts:org/courtreg. Additionally, any -
filings submitted by counsel admitted in South Carolina must include counsel's bar
number.

The attention of the parties is directed to the order relating to the inclusion of
personal data identifiers and other sensitive information in documents filed with
the Supreme Court of South Carolina and the South Carolina Court of Appeals.
The order can be found at www.sccourts.org/courtOrders/HTMILFiles/2007-08-13-

02.htm. : :
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Please note that the responsibility for insuring that information is redacted or :
sealed as required by this order rests with counsel and the parties. This office will
not review filings for redaction or to determine if materials should be sealed.

Véry truly yours,

4
CHIEF DEPUTY CLERK
cc:

Tommy Evans, Jr., Esquire ——
The Honorable Jenny Kitchings



The South Carolina Court of ppeals
JENNY ABBOTT KITCHINGS : - POST OFFICE BOX 11829
CLERK COLUMBIA, SOUTH CAROLINA 26211
5 SUMTER STREET
V. CLAIRE ALLEN cou.um‘souk SOUTH CAROLINA 28201
DEPUTY CLERK ' _ TELEPHONE: (803) 734-1850
FAX: (803) 734-1839
www.sccourts.org
September 27,2013

Phillip Brown, 118100
-Lieber Correctional Institution

PO Box 205
Ridgeville SC 29472

Re: Brown, Phillip v. SCDPPPS =
Appellate Case No. 2011-203266

Dear Counsel:

Enclosed is a copy of an order of the panel denying your petition for rehearing.
Your petition for rehearing en banc was distributed to the judges, but it has been
rejected. See Rule 219, SCACR.

Very truly yours,

e

cc: Tommy Evans, Jr.
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The South QEaruIi-n& quurt of ppeals

Phillip Brown, #118100, Appellant,
V.

South Carolina Depaxtmenf of Probation, Parole and
Pardon Services, Respondent.

Appellate Case No. 2011-203266

ORDER

After careful consideration of the petition for reheariﬁg,,thé Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied. /4/(\
A | ‘ &M é Cl.

UA/ZJ&%—
L/ J.

Columbia, Squth Carolina

cc:  Phillip Brown, 118100
Tommy Evans, Jr.
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Phillip Brown, Appellant,
V.

‘South Carélina Department of Probation, Parole and
Pardon Services, Respondent.

Appellate Case No. 2011-203266

Appeal From the Administrative Law Court
John D. McLeod, Administrative Law Judge

Unpublished Opinion No. 2013-UP-233
Submitted April 1, 2013 — Filed June 5, 2013 .

AFFIRMED

Phillip Brown, pro se.

Tommy Evans, Jr., of the South Carolina Department of
Probation, Parole and Pardon Services, of Columbia, for
Respondent.

PER CURIAM: Affirmed pursuant to Rule 220(b), SCACR, and the following
authorities: Sanders v. S.C. Dep't of Corr., 379 S.C. 411, 417, 665 S.E.2d 231, 234
(Ct. App. 2008) ("In‘an appeal of the final decision of an administrative agency,

37



the standard of appellate review is whether the AL[C]'s findings are supported by
substantial evidence."); id. ("In determining whether the AL[C]'s decision was
supported by substantial evidence, this court need only find, considering the record
as a whole, evidence from which reasonable minds could reach the same
conclusion that the AL[C] reached."), James v. S.C. Dep't of Prob., Parole &
Pardon Servs., 376 S.C. 392, 396, 656 S.E.2d 399, 401 (Ct. App. 2008) ("[Aln
inmate has a liberty interest in gaining access to the parole board, although there is
no protected right to parole."); Greenholtz v. Inmates of Neb. Penal and Corr.
Complex, 442 U.S. 1,9 (1979) ("There is a crucial distinction between being
deprived of a liberty one has, as in parole, and being denied a conditional liberty
that one desires."); Jago'v. Van Curen, 454 U.S. 14, 17-21:(1981) (holding no
liberty interest or due process protections were implicated when an inmate was

“initially granted parole but the order was rescinided at a later meeting without

providing the inmate a hearing); id. at 17 ("We do not doubt that respondent
suffered 'grievous loss' upon [the board's] rescission of his parole."); id. ("But we
have previously 'reject[ed] . . . the notion that any grievous loss visited upon a
person by the State is sufﬁcwnt to invoke the procedural protections of the Due
Process Clause." (quoting Meachum v. Fano, 427 U.S. 215 224 (1976))); id. at 19
("We would severely restrict the necessary flexibility of . .. parole authorities were
we to hold that any one of their myriad-decisions with respect to individual inmates
may . . . give rise to protected 'liberty’ interests which could not thereafter be '
1mpa1red without a constitutionally mandated hearing under the Due Process
Clause.").

 AFFIRMED."

FEW, C.J., and GEATHERS and LOCKEMY, JJ., concur.

! We decide this case v_vithdﬁt oral argument pursuant to Rule 2i5, SCACR.



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Phillip Brown, #118100, ,
Docket No. 11-ALJ-15-0030-AP

Appellant,

vs. ORDER OF DISMISSAL

South Carolina Department of Probation,
Parole and Pardon Services,

Respondent.

This case is before the Administrative Law Court (ALC) pursuant to the appeal of Phillip
Brown (Appellant), an individual incarcerated with the South Carolina Department of
Corrections. On Séptember 9, 2010, the South Carolina Department of Probation, Parole and
Pardon Services (Department) notified Appellant that the South Carolina Board of Paroles and
Pardons (Board) had rejected him for parole. Appellant challenges the Board's denial.of parole

as well as its procedures related to his parole eligibility hearing.
BACKGROUND

On April 14, 2010, the Board made a decision to grant parole to Appellant upon the
satisfaction of eight specific criteria. However, upon notification to the victim’s family and the
Kershaw County >Sheriff’s Department,. both infon;ed the Board that they received no prior"
notification of Appellant’s parole hearing. Pursuant to state law, victims and/or their family, the
solicitor, and law enforcement are required to be notified prior to an inmate’s parole hearing.'
Both the victim’s family and the sheriff's department requested to be heard by the Board prior to
it issuing a final decision regarding Appellant’s parole. A-second hearing was held by the Board
on September 8, 2010, and the victim’s family, ’th_e Kershaw County Sheriff, and the Fifth Circujt
Solicitor were allowed to present opinions to the Board éonceming the release of the‘ Appellant
on parole. Upon the conclusion of this rehearing, the Board denied parole to Appellant based
upon the reasons set forth in its September 9, 2010 deniéi lefter. ‘

Subsequently, Appellant filed a motion with the Board requesting reconsideration of its

earlier decision. The Board denied Appellant’s motion. Appellant later notified the Board that

FILED

0CT 14 2011
SC ADMIN. LAW COURT

1 Cf. §24-21-610 S.C. Code Ann.
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his parole was “unlawfully revoked” and Appellant further requested the information contained

within hi§ file. The Board denied his request for information and informed Appellant that no

response would be made to any additional inquiries regaArding‘his latest parole hearing. 7
Based upon the Board's final decision, Appellant filed a notice of appeal with the ALC

on May 4, 2011.
' DISCUSSION

Board’s Order
An individual has a right to ALC review of a final decision of the Department only when

that decision affects a liberty interest for which due process is required. See Furtick v. S.C.

Dep’t of Probation, Parole and Pardon Services, 352 S.C. 594, 576 S.E.2d 146, 149, 150 (2003);
see also Sullivan v. S.C. Dep’t of Corrections, 355 S.C. 437, 586 S.E.2d 124, 127 (2003)
(explaining the nature of the right to ALC review). In Furtick, the South Carolina Supreme

Court held that although an inmate has a liberty interest in parole eligibility pursuant to S.C.
Code Ann. § 24-21-620, the statute creates no such liberty interest in the granting of parole itself.

Furtick, 352 S.C. at 598, 576 S.E.2d at 149 n.4. Therefore, claims arising from the Board’s’

decision denying parole are not appealable to the ALC. -
Appellant challenges the Board’s procedures regarding his parole hearing by essentially
arguing that the Board’s order did not comply with Cooper and South Carolina law because it did

} not use any .specific. critéria or procedure with regard to his parole hearing. However, the

Board’s deéision clearly states that it considered all of the criteria listed with Section 24-21-640

- and the factors published in Department Form 1212 in reaching its decision. Thus, its decision to
deny Appellant’s parole sufficiently complied with the Court’s decision ‘in Codmrvv. South .

Carolina ‘Department of Probation, Parole and Pardon Services, 377 S.C. 489, 661 SD.E.2d 106

(2008) (stating that an inmate’s state-created liberty interest is infringed upon if the Board does
not render an inmate’s parole determination after consideration of the appropriate criteria) and
Compton v. South Carolina Department of Probation, Parole and Pardon Services, 385 $.C. 476,
685 S.E.2d 175 (2009) (stating that the result in m “.c&uld be avoided in the future if the
Parole Board clearly states in its order denying parole that it considered the factors outlined in
section 24-21-640 and the fifteen factors published in Form 1212, and that if the Parole Board
complies with this procedure, the decision will constitute a routine denial of parole and the ALC

will have limited authority to review the decision.”).

2



Parole Hearing _
Appellant argues that the denial of parole was done without the benefit of a hearing, and

thus, violated his due process rights. This argument must fail. Appellant was allowed to appear
before the Board at the first hearing, but, because the requirements of § 24-21-610 relative to
notice to the Solicitor, law enforcement and victims fami]y had not been met, the hearing was
not complete. There is no requirement that Appellant must appear at the same hearing at which
the victim's family, solicitor’s office, and law enforcement appear. Appellant appeared before
the Board prior to it making a decision regarding his parole, and it considered all the evidence
and arguments by the individuals appearing before the Board, on both dates. Because Appellant
has no right to cross-examine at the parole hearirig, there. was no due process violation in
Appellant’s absence from the September 8, 2010 Board hearing. See Fleming v. Murray, 888
F.Supp.734 (D.C. Vir. 1994). Even if there’ were a due process violation, Appellant has not
shown how he was prejudiced by such violation. Leventis v. S.C. Dep’t of Health and Envtl.
Control, 340 S.C. 118, 131-32, 530 S.E.2d 643, 650 (Ct. App. 2000) (“‘To prove the denial of
due process in an administrative proceeding, a party much show that it was substantially
prejudiced by the administrative process.’”). ’

Conditional Parole

Appellant next argues that he had a vested interest in the granting of his conditional _

parole, and the Board's decision violated his right to due process. I disagree. In Morrissey v.
Brewer, 408 U.S. 471, 92 S.Ct. 2593 (1972), the United States Sﬁpreme Court acknowledged
that a person facing a revocation of parole has minimal due process rights. However, a
distinction between a person currently on parole and a person seeking parole was made in the
case of Greenholtz v. Inmates of the Nebraska Penal and Correctional Complex, 442 U.S.l, 99
S.Ct. 2100 (1 979). In Greenholz, the Court determined that there is no constitutional or inherent
right of the convicted person to be conditionally released before the expiration of a valid
sentence. Thus, in the present case, Appellant’s argument that he had a vested liberty interest in
‘the granting of Hs conditional parole is simply without merit.2 No individual has a right to be

2 Appellant cites Tippins v. Luther, 869 F.Supp. 331 (W.D. Pa. 1994) to support his argument that he is
entitied to some due process protections in a parole rescission hearing. However, this case is distinguishable from

the instant case. First, Tippins does not provide any specific analysis of what due process protections are required to
be provided in a parole rescission hearing. Furthermore, Appellant is given due process protections within the

3

41



42 -

awarded parole; rather, the individual has right to a hearing. Because Appellant was never
released on parole, the rights established under Morrissey do not apply in the instant case.

Assistance of Counsel
Appellant next argues that he was denied due process of law because he was not allowed

~ to have counsel present at the September 8, 2010 Board hearing. I disagree. A pér,ole hearing is

not a formal trial. There is . . . [no] right to attend in person or to have counsel at a parole
hearing.” Fleming, 888 F.Supp. at 738. As noted above, there was no right of Appellant to
appear at the September 8, 2010 Board hearing.

ORDER _
IT IS THEREFORE ORDERED that this appeal is dismissed with prejudice.
AND IT IS SO ORDERED.
<_Jgbh D. McLeod, Judge
S.C. Administrative Law Court
October 14, 2011

Columbia, South Carolina

2 TTIFICATE CF SERVICE
This is to cartty in3: ike uneerssgried nas this date
served this ora = the abeve anttied 3C‘u0: up(:n al
arijes ‘0 Uug ca.se by deposmng  Copy ereo
rn the United Stzies mail, postage pad, of inthe Irteragancy
Mall Service acdressed to e party(ies) or tnair attomey(s).

This "'I dayd..&@(/’ -)'Ol/

By ~ Judigg# aw Clerk )

administrative hearing and appeals process. Appellant provided no evidence that the due process protections
discussed in Tippins drastically differ from those afforded to Appellant and how he was prejudiced by those
differences, if any. Second, the inmate in Tippins had not been release from prison, but his date of parole had been’
approved. Here, Appellant was not given a date certain t'or his parole )
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State of South Carolina
Department of Probation, Parole and Pardon Services

KELA THOMAS

Director

NIKKI HALEY

Govemnar

2221 DEVINE STREET. SUITE 600
POST OFFICE BOX 50666
COLUMBIA, SOUTH CAROLINA 29250
Telephone: (803) 734-9220

Facsimile: (803) 7349440
www state._sc.us/ppp

February 24, 2011

Phillip A. Brown, #118100
Lieber Correctional Institution-CB-12

PO Box 205
Ridgeville, South Carolina 29472

Dear Mr. Brown:

I have been asked to respond to your letter addressed to Kela Thomas dated February 18, 2011, concerning your last
parole hearing. According to your letter, you feel that the denial of parole was done in error and that proper procedures
were not followed. In April of 2010, the Parole Board granted you a conditional parole. However, on July 28, 2010, the
Board decided to rescind your parole and scheduled another hearing. On September 8, 2010, the Board reviewed your
case again and decided to reject you for parole. The Board was acting within its authority to rescind your conditional

parole and réhear your case because you had not been released, and therefore, had not yet acquired a “liberty interest”

under the U.S. Constitution.

In response your request for all information and documents relating to your parole hearing, all of this information is
contained in your offender file and it is exempt from disclosure. See S.C. Code Ann. § 30-4-40(a)(4) (1991) (allowing
exemption of matters specifically exempted from disclosure by statute or law). Pursvant to statute; all information and
data obtained in the discharge of his official duty by a South Carolina probation agent is privileged information and may
not be disclosed directly or indirectly to anyone other than the judge or others entitled to receive reports, unless ordered
by the court or the director. S.C. Code Ann. § 24-21-290 (Supp. 2008). See also State v. Hook, 356 S.C. 421, 590
S.E.2d 25(2003). Investigating parole cases referred by the director. keeping detailed records of his or her work, making
reports in writing, and performing other duties as the director may require are part of the official duties of a probation
agent. S.C. Code Ann. § 24-21-280 (Supp. 2007). Therefore. the Department is under no obligation to disclose the

information you requested.

Sincerely,

J. Benjamin Aplin
Assistant Chief Legal Counsel

JBA:dn
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State of South Carolina -
Department of Probation, Parole and Pardon Serwces

SAMUEL B. GLOVER

MARK SANFORD
Governor ’ Director
2221 Devine Street, Suite 600
Post Office Box 50666.
S Columbia, South Carolina 29250
September 9, 2010 - Telephone: (803) 734-9220
Fax: (803) 734-9440
www.dppps.sc.gov

Mr. Philllp Brown #00118100
Lee Correctional Institution
990 Wisaky Hwy,

Bishopville, SC 29010

RE: NOTICE OF REJECTION

Dear Mr. Brown:

It Is my responsibility to inform you, on behalf of the South Carolina Parole Board, that the Board has reached a
decision regarding your parole hearing:  The Board hereby makes the following CONCLUSION OF LAW:

After careful consideration of: (1) the characteristics of your current offense(s), prior offense(s), prlor supervision
 history, prison disciplinary record, and/or prior criminal record, as described in the findings of fact below; (2) the

factors published in Department Form 1212 (Criteria for Parole Consideration); and (3) the factors outlined in

Section 24-21-640 of the South Carolina Code of Laws, the Parole Board concludes that parole must be denied.

You will be notifled 30 days prior to your next scheduled pérol_e consideration date., .
FINDINGS OF FACT:

Nature And Serlousness Of Current Offense

indication Of Violence In This Or Previous Offense

Use Of Deadly Weapon In This Or Previous Offense
Prior Criminal Record lndlcates Poor Community Adjustment

Sincerely,

W&Mﬂw

Heyward A. Hinton
Director of Hearings & Parole Board Support

9/8/2010



South Carolina Department of Probation, Parole and Pardon Services
Order Qf Parole

<

Form 91 (Template) Page 1 of 2 Revision A Revision Date: January 10, 2000

v

South Carolina Department of Probation, Parole and Pardon Services
Columbia, South Carolina

ORDER OF PAROLE

It having to be made appear to the satisfaction of the Board that

Philip Ansel Brown is eligible for parole and has shown a disposition to reform;

that there is a reasonable proba.bility'that said prisbner will reméin at liberty -withdut violating

the law; that release is not incompatible with the welfare of society; and that the prisoner will

not become a public charge upon release; and that the prison'ér will keep the conditions on
thie reverse side of this order inviolate, and understands that the violation of any of the
conditions will constitute a breach of faith and be sufficient grounds for the revdcation of the

parole issued, and the execution of the original sentence imposed.

itis therefore ordered that Eb,‘ I {Q ﬂag {1 Bl n ‘ be released on Parole -

the_ day of ,20 subjek:tto:-said prisoner's agreement

to abide by the conditions listed on the reverse side of this order, which parole is to expire

. This parole is granted by [the full board or a panel of the full board].

Ordered this _ day of /42 - /
; 03I 7
f({ Q %— Vice Clél?f(ﬁ?]é'

Chairman
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10.

STATEMENT OF THE CONDITIONS UNDER WHICH PAROLE IS GRANTED

I-shall report in person fo the South Carolina Departm ent of Probation, Parole and Pardon Serv ices’ office on
the day of my release or not later than 8:30 am on the next business day, and as instructed by the
Department; and | shall make complete and truthful reports to the Agent.

I shall not change my residence or em ployment without the consent of my Agent. Further, | shall allow my
Agent to visit me in my home, at my place of employment, or elsewhers at any time.

| shall not use controlled substances ex cept when properly prescribed by a licensed physician, not consume :
alcoholic beverages to excess nor enter establishm ents whose primary business is the sale and drink ing of -

. alcoholic beverages. Further, | shall subm it to a urinalysls or blood test when instructed by Agents of the

Department, and | agree that any of these test results may be used as evidence in any hearing.

| shall not possess or purchase any firearms, knives or other dangerous weapons, and | shall not associate
with any person who has a criminal record, or any other person whom my Agent has instructed me to avoid.

| shall work dlilgently at a lawful 6ccupatibn. Eurther, | shall notif y my Agent if | become unemployed.

I shall not violate any Federal Stats, or Local laws, and } shall contact m y Agent if | am arrested or
questioned by a law enforcement official for any reason whatsoever.

| shall pay a supervision fee as determined by the Depariment. . -

! shall-not leave the State without pérm Ission from my Agent. Further, if | am ever arrested in another state
for violating these conditions, | hereby Irrevocably waive all extradition rights | may otherwise have been
entitled to and agrese to return to South Carolina when directed by my Agent, the court, or by a warrant.

| shall obey all conditions of supervision set forth in this order including the pay ment of fines, restitution or
other payments, and the services of any period of incarceration. I will make all child support pay ments as

ordered by the courts.

| shall follow the advice and instructlons of my Agent and | agree to com ply with any further conditions
|mposed by the Department orits” Agents

ADDITIONAL CONDITIONS:



STATE OF SOUTH CAROLINA

Respondent.

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FFTH JUDICIAL CIRCUIT
A ' ) : .
Phillip A. Brown, SCDC #118100, ) Case No. 2011-CP-40-07160
)
Applicant, ) » "
) ORDER OF DISMISSAL}
v. ) ' o
. ) O
State of South Carolina, ) i
)
)
)

A

This miatter comes before the Court by way of an application for post-convictiop“:-ﬁéii

mmm e s ﬁied"oﬁ"Oét‘db"e‘f‘267201’1i'Ré§§6ﬁde:’1’t' filed 2 Return and Moftion to Dismiss on Novembér"i',

.y e st

oL AU

47

:-"l . \\_\_\‘:) ‘_"-

e
O

A

PRI

ef

2011, seeking to summarily dismiss this application for failure to state a claim upon which relief

can be granted. Under the Post-Conviction Procedure Act, S.C. Code Ann. § 17-27-10 to -160.

A hearing on Respondent’s Mo_tion to Dismiss was convenéd on July 17, 2014, at the ,

Richland County Courthouse: Applicant was present at the hearing and represented by counsel,

Adam S. Tesh. Assistant Attorney General Megan E. Harrigan of the South Carolina Attorney

"General’s Office appeared on behalf of Respondent. After listening to the argument from both

parties, this Court is granting Respondent’s motion to dismiss this application with prejudice.

PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presentiy confined in the South

Carolina Department of Corrections pu»rsuant to orders of commitment from the Richland' -

County Clerk of Court.” Applicant was indicted by the Kershaw County Grand-Jury for Murder,

. Burglary in 'thell':irst Degree, and Armed Robbery. (1982-GS-28-00153). The State notified

Applicant and his attorneys of its intention to seek the death penalty. On June 23, 1983,

' Applicant was inciicted by the Kershaw County Grand Jury for Kershaw County offenses. However, on June 13, ’
2983, the Honorable Dan F. Laney, acting in his capacity as Chiefl Administrative Judge for the Fifth Ju@icnal
Circuit, signed an Order transferring venue to Richland County upon Applicant’s motion and a subsequent hearing.

Page 1 ot 6
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Apphcant appeared before the Honorable Walter T Cox where he pled guilty as md1cted Judge -

Cox sentenced Apphcant to life imprisonment for murdcr to a consecutive life sentence for
burglary, and to a concurrent_. twgnty-ﬁve‘year sentence for Armed Robbery. No direct appeal
was takeil.2 | |

_ On Juiy 13, 1993, Applicant filed a Petition for Habeas Corpus and a subsequent Petition
for Writ of Mandamus on May 17 1993. A hearing was held on July 12, 1994, where the court
granted the Respondent’s Motion to dismiss the action. The South Carolina’ Supreme Court

afﬁrmed the court’s dismissal of his habeasaction in a publish opinion issued May 13, 1996.

T Rhillip A Brown v. SCDC, 322 S.C. 189, 191, 47- S’E.2d 848, 849 (1996).

Thereaﬁer, Applicant filed an initial application for post—copviétion relief on February
19, 2009'. The Stafe moved t(v). summarily dismiss this action as untimely. On August 27, 2010,
the Honorable Aiison R. Lee, acting in her capacity as Chief Administrative Judge of the Fifth
Judicial Circuit, signed a Conditio_nal Order of Dismissal, provisionally dismissing the
.application but allowing Applicant twénty_ days to show wliy the .dismissal should not become
final. This Conditional Order of Dismissal was served on Applicant on Sqitember 14, 2010.°
After receiving no response from Applicant, a Final Orde_r of Dismissal was e_ritered on
November 10, 2010.

Iii- the interim, on April 14,V 201_0, Applicant, alongside ci)unsel, appﬁaréd-for a parole
hearing. At the conclusion of the hearing, the parole board decided to conditionally award parole
to Applicant upon the satisfaction of several conditibris. Once notification of conditional parole

was delivered to the victim’s family, the Kershaw County Sheriff’s Office, and the Fifth Circuit

Solicitor’s Office, the victim’s family and the sheriff’s office informed the parole board that they

* Thereafter, Mr. Brown escaped from incarceration and committed several additional offenses for which he
received a consecutive twenty-two year sentence. See Applicant’s SCDC records; Phillip A. Brown v. SCDC, 322 -
S.C. 189, 191.47- S.E.2d 848, 849 (1996).
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were never notified of the parole hearing in violation of as required under S.C. Code Ann. § 24-

21-610. A subsequent parole hearing was held on September 8, 2010, at which time thé parole

board rescinded its conditional grant of pardle and denied Applicant parole. 'Appliéant appealed

this decision to the South Carolina Administrative Law Court.
While the Administrative Law Court action was pending, Applicant filed this current

application for post-convictionf relief on October 26, 2011, alleging that his parole was

unlawfully revoked without minimal due process. Réspondent made-its'Return and Motion to

Dismiss on November 1, 2011. On March 20, 2012, Judge Lee, acting in her capaci& as chief

" adniinistrativejudge for the FiﬂH'JﬁEii"éi"a’I"Cfﬁiiﬁ signéd a Conditional "Order of Dismissal; ™

provisionaﬂy denying the application but granting Applicant a.hearing as to whether his parole
had been unlawfully revoked. This Eearing was held on March 4, 2013, before Judge Lee.
Applicant was present and represented by counsel, Adzirﬁ S. Tesh. 'Res'pondent- was represented
by Assistant Attorney General R(.>bert D. Corney. After listening to argument‘froni both parties,
Judge Lee stayed the present action for the pendency of the Administrative Law Court action, of
which this issue is also the sole issue to be determined. | |

On October 14, 2011, the Administrative Law Court dismissed Appliéaﬂt’s appeal,
determining that his parole had been dénied‘, not revoked. This Order was upheld by the South
Carolina Court of Appeals in an unpublished opinion filed June 5, 2015. Subsequent petitions
for rehearing and reinstatements were denied and a Remittitur wés issued on January 13, 2014.° .

A subsequent hearing on was held on July 17, 2014 before this qurt. Applicant was

present alongside counsel and Respondent was represented by Assistant Attorney General

Megan E. Harrigan. At the start of the hearing, Respondent’s renewed:- its Motion to Dismiss.

3 A complete copy of all documents pertaining to the Administrative Law Court action "was introduced as
Respondent’s Ex. No. | (without objection from Applicant) so as to provide this Court with a cpmplete record of

Applicant's numerous cases and filings.
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following'ﬁndin'gsvffaCf'and'cnnclusion'sof'taw.’""“"‘“7" R

After bearing érgl;mént_ from Respondeﬁt; Appliéant,conceded aﬁd stated that he understénds
thathg is procedurally estopped from broceeding forwardvon this application in light of the
mljngs‘ in his Administragiyc Law Court action ﬁndin'g‘ thét he wés dénied parole. After the
recbrd in ifs entiretj? and the documents and argument set forth at Vthé 4hearing, this Court is
granting Respondent’s métidn to dismiss this application with prejudice.’
~ FINDINGS OF FACT AND CONCLUSION OF LAW
. The Court has reviewed the pleadings, all-re‘lt’:\(ant- supporting-ddcuments, and Vthe

arguin‘e’nts at th{e hearing. Pursuant to S.C. Code Ann. § 17-27-70(b) (2003), the.C'ou.rt'r'nakes the

Thxs Court ﬁnds that thJS application must be summanly dismissed as xmproperly filed
pursuant to S.C. Code Ann, § 17-27-20. Under § 17 27- 20

(A) Any person who has been convnctcd of or sentenced for, a
crime and who claims: : :
(1) That the conviction or the sentence was in violation of
the Constitution of the United States or the Constitution or
laws of this State;
(2) ‘That .the court was without _]U.l‘lSdlCUOD to impose
sentence;
(3) That the sentence exceeds the maximum authonzed by
law;
(4) That there exists ev1dence ‘of material facts not
previously presented and heard, that requires vacation of
the conviction or sentence in the interest of justice;
(5) That his sentence has expired, his probation, parole or
conditional release unlawfully revoked, or he is othérwise
unlawfully held in custody or other restraint; or )
(6) That the conviction or sentence is otherwise subject to
collateral attack upon ‘any ground of alleged error
heretofore available under any common law, statutory .or
other writ, motion, petition, proceeding or remedy; may -

* On August 26, 2014, Applicant filed a “Rule 59(¢) Motion to Alter or Amend,” which is signed by him personally
and not counsel, although counsel Tesh did sign a coversheet and submit the document to this Court and the
Richland County Clérk of Court for filing. This Court declines to address the issues in this ‘motion, finding that the

Motion was prematurely as there has been no entry of judgment. Rule 59, SCRCP.
Applicant has also filed a pro se motion to substitute counsel. This Court finds that-Applicant is represented by
seasoned and competent legal counsel and denies this motion - - )
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institute, without paying a filing fee, a proceeding under
this chapter to secure relief. Provided, however, that this
section shall not be construed to permit collateral attack
on the ground that the evndence was insufficient to support
a conviction.

! (B) This remedy is not a substitute for nor does it affect any -
remedy incident to the proceedings in the trial court, or of direct
review of the sentence or conviction. Except as otherwise provided
in this chapter, it comprehends and takes the place of all other
common law, statutory or other remedies heretofore available for
challenging the validity of the conviction or sentence. It shall be
used excluswely in place of them.

S.C. Code Ann. § 17-27-20 (emphasis added). Applicant is collaterally estopped from arguing

'that hlS pamle was unla_lwfgllynxevokcd as this i issue has already been fully litigated” and previous

courts have determined that Applicant was rather denied parole. See Respondent’s Ex. No. 1.
Therefore, Applicant’s application, solely challenging what he characterized as a unlawful parole
* revocation, must be denied and dismissed with prejudice.

CONCLUSION

Based on all the foregoing, this Court finds and concludes that Respondent’s motion to

dismiss must be granted and that this application for post-conviction relief must be dismissed in

full.

This Court notes_that Applicant must file and serve a Notice of Appeal within thirty déys
from the receipt by counsel of written notice of entry of judgment té secure the appropriate
appellat; review. See Rulé 203, SCACR: Pursuant tb Austin v. State, 305 S.C. 453 (1991), an
: appﬁéant has a ;ight to an appellate counsel’s assistance m seé_king review of the denial of post-
conviction reliéf. Rule 71.1(g), SCRCP, prbvides that if the appl.ica:nt' wishes to seek appellate
| review, post-conviction relief éounsel must serve and file a Notice of Appeal on an applicant’s

behalf. . Applicant is directed to South Carolina. Appellate Court Rule 243 for appropriate

procedures for appeal.

Page 5 of 6
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IT IS THEREFORE ORDERED:

L. That Respondent’s Motion to Dismiss shall bevgranted and this
application for post-conviction relief shall be -dismissed with
. prejudice; and ' '

2. The Applicant shall remain remanded to the custody of thév State.
AND IT IS SO ORDERED this _ |7 day of <pp¥. 2014.
' ' L. CASEMANNKGG
Presiding Judge

| Fifth Judicial Circuit Court

(Ao , South Carolina.
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
" Court of Common Pleas

L. Casey Manning, Circuit Court Judge

Case No. 2011-CP-40-07160

Phillip A. Brown, #118100. .. ....... ... .. ... ... ... ......... Appellant,

State of South Carolina . . . . . e e e Respondent.

NOTICE OF APPEAL

Phillip A. Brown appeals the order of the Honorable L. Casey Manning dated
September 19, 2014. Appellant received written notice of entry of this order on September 2,
2014 ‘

‘October 10, 2014 | Wale B Wtruna
Phillip A™Brown, #118100
Lieber Correctional Institution SA-23
Post Office Box 205
Ridgeville, South Carolina 294762-0205
APPELLANT -

Other Counsel of Record:

Megan E. Harrigan

Assistant Attorney General

Post Office Box 11549

Columbia, South Carolina 29221-1549
Attorney for Respondent
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STATE OF SOUTH CAROLINA | INTHE COURT OF.'COMMON PLEAS
COUNTY OF RICHLAND N FIFTH JUDICIAL CIRCUIT
Phillip A. Brown (SCDC #118100), ' Civil Action No.: 2011-CP-40-7160
Plaintiff, B o |
. RULE 59(E) MOTION TO ALTER OR AMEND
Vo o '
State of South Carolina,

,_..D?f,en@@nt-f

The Applicant, by and through his attorney, hereby moves this honorable court to alter or
amend the judgmeni or amend the Judgment of this Court, dated 9/25/2014 based on the

following grounds:

1. PCR Court failed to addreés the issue that the Parole Board (“Board”) violated its

-Operations Manual Policy, pége 47, section 3. INITIATING THE PROCESS OF REHEARING

CASES.

-2. PCR Court failcd to address the issue that the Solicitor, Sheriff, and victim’s
family stated that the Board failed'to follow its Operatiohs Manual, page 20, section 2(B),
NOTICE REQUIREMENTS.

3. PCR Court failed to address the issue that the Board violated the cbntractua1

agreement it entered into upbn signing fhe Order of Parole, Operations Manual, page 37,
CONDITIONS OF PAROLE.
4. PCR Court did not address the issue regarding the transcript of the meeting when

the decision was made by the Board to rescind Applicant’s parole violating Operétibns Manual

page 18, section 3. INFORMATION RELEASEABLE ON REQUEST.



GROUND 1.

PCR Court failed to address the issue that the Board violated its Operations Manual, page -

47, section 3. INITiATING THE PROCESS OF REHEARING PAROLE CASES. “A
requesting party has 30 days to send a petition or letter after the parole rejection”.

The PCR Court refused to hear the issue that the Board violated its policy by alléwing the
petitions of the requesting parties to be heard after the thirty-day timé limit had expired. 59 Am.

Juris.2d Pardons and Paroles §101. “If the offender is inifially granted parole, but the Board

subsequently decides to deny parole, there is'only a very small window of time which the Board
may do so”.

Applicant was granted parole on April 14, 2010, took the required psychological test on

A May 26, 2010 and began the Addiction Treatmenf program, as stipulated by the Board, on June .
14, 2010. Applicant was not notified of a rehearing of his parole case until July 28, 2010, The -

date that the Board received notice from the requesting parties has not been disclosed. Aplicant »

has requested the information though his attorney and the F.O.LA.
| GROUND 2
PCR Court failed to address the issue that'tﬁe Solicitor, Sheriﬁ', and victim’s family state
that the Board failed to follow its Operations Manual, pagé 20, section 2(B), “the Director of

Victims Services is responsible for giving adequate _and' timely notice at least 30 days before the

SR Cee e e e e ey L

~ date of the hearing”.

PCR Court refused to hear the issue of Applicant’s evidentiary facts- and dismissing the

issue without making a factual finding pursuant to SCRCP Rule 52(a) upon which an appeal may

be based. This constitutes an inadequate state corrective process. The PCR Couirt is required to
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make a factual on each issue properly before the Court, ié_g S.C. Code Ann. §17-27-80; Church

v. McGee, 705 SE2d 481 (S.C. 2011); Pruitt v. State, 426 SE2nd 127 (S.C. 1992),

The Board and the PCR Court are in essence holding Applicant responsible for the
Board’s failure to notify the Solicitor, Sheriff,: and victim’s family. Any interested party is

respons_ible for attending a parole hearing and voicing their opinion, A party’s failure to attend

cannot become the liability of the opposing party. The parties in question have 30 days before -

the hearing and 30 days after the hearing to notify. the Board of their views.

- Ground 3

PCR Court failed to address the issue that the Board violated the contractual agreement it

entered‘into with the Applicant upon signing the “Order of Parole”.

The Board entered into a contractual agreement with the Applicant as outlined in the

. Board’s Operational Manual, page 37, CONDITIONS OF PAROLE. “Underlying every parolé

is the contractual agreement between the State and the parolee” Applicant upheld his agreement
to the condmons set forth by the Board i.e., take and pass a psychologrcal test and attend and
complete the Addltron Treatment program (ATU) at Lee C. I Appllcant graduated from the ATU -
on December 17, 2010.

In this instant matter parole rescission and revocation are one and the same. To allow the

- Board to renege on its contractual agreément is a violation of the US. Constitution and the South

any procedural protections are due depends not on whether governmental benefit is characterized _'

as “right” or “privilege” but whether the individual will be condemned to suffer grievous loss,

and question is not merely of weight of individual’s interest but thether the nature of interest is

.- ope within contemplation ‘liberty or property’ language of the Fourteenth Amendment.” The



parolee has relied on at least an implicit promise that parole will be revoked or rescinded if he
fails to live up to the parole conditions.
Ground 4 | » , o
PCR Court did not address the issue regarding the ‘meeting when the decision was made ‘
by the Board to rescind Applicant’s parole in violatiop of Operations Manual, page 18, section 3.
INFORMATION RELEASEABLE ON REQUEST. |
Applidant requested the date and transcript of the Board hcarihg/ineeting of -when the
decision was made by the Board to rescind ‘Applicant’s parole.  Refusal to disclose this
informatiqn is a violation of Operation Manual, page 18, section 3.. INFQRMATION
RELEASEABLE ON REQUEST. “The following must be made availal;le to any person who
requests it:., ‘Any transcripts of hearings or meetings’”.
Congclusion
Wherefore, based on the foregoing grounds, facts, aﬁd arguments, Applicanfrespectfully

prays that this Honorable Court grants the relief prayed for in the original post-conviction

application or orders a new evidentiary hearing. #

October 9, 2014 Rlchardson Plowden & Robinson, PA o
T s S e T Ty O Drawer 7788 T T T o
Columbia, SC 29202
(803) 771-4400
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STATE OF SOUTH CAROLINA ) - IN THE COURT OF COMMON PLEAS
" COUNTY OF RICHLAND ) - FOR THE FIFTH JUDICIAL CIRCUIT
)
Phillip A Brown, SCDC #118100, ) Case No. 2011-CP-40-07160
, Apphcant )
) RETURN TO APPLICANT’S “RULE
). S9(E) MOTION TO ALTER OR
v. ) AMEND _
)
State of South Carolina, _ )
Respondent. )
V )

Respondent, by and through undersigned counsel, making its Return to “Applicant’s
“Rule 59(E) Motion to Alter or Arnend,” would respectfully show unto this Court:
I

Applicant is presently confined in the South Carolina Department of Corrections pursuant

_* to orders of commitment from the RlchlandI County Clerk of Court. Applicant was indicted by

the Kershaw County Grand Jury for Murder Burglary in the First Degree, and Armed Robbery
(1982-_GS-28-00153). ‘The State notified Applicant and his attorneys of its intention to seek the
death penalty. On June 23, 1983, Applicant appeared before the Honorable Walter T Cox, where
he pled guilty as indicted. Judge Cux senteneed Applicant to life imprisonment for murder, to a

consecutive life sentence for burglary,'and to a concurrent twenty-five year sentence for Armed

Robbery. No direct appeal was taken.’

On July 13, 1993 Appllcant ﬁled a Petmon for Habeas Corpus and a subsequent Petition

for Writ of Mandamus on May 17, 1993. A hearing was held on July 12, 1994, where the court

! Applicant was indicted by the Kershaw County Grand Jury for Kershaw County offenses.” However, on June 13,
2983, the Honorable Dan F. Laney, acting in his capacity as Chief Administrative Judge for the Fifth Judicial

Cll‘Cl.Ilt SIgned an Order transferring venue to Richland County upon Applicant’s motion and a subsequent hearing,
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granted the Respondent’s Motion to dismiss the action. The South Carolina Supreme Court
affirmed the court’s dismissal of his habeas action in a publish opinion issued May 13, 1996.
Phillip A. Brown v. SCDC, 322 S.C. 189, 191, 47- S.E.2d 848, 849 (1996).

Thereafter, Applicant filed an initial application for post-conviction relief on February
A '19,A2009. -Thc Stafe moved to summarily dismiss this action as untimely. On August 27, 2010,
- -the Honorable Alison R. Lee, acting in her capacity as Chief Aciministrative Judge-of the Fifth
Judicial Circuit, signed a Conditional Order of Dismissal, provisionally dismissing the
application but allowing Ap]:;licaﬁt twenty days to show why the dismissal should not become
final. This Conditional Order of Dismissal was served on- Applicant on September 14, 2010.
After receiving no response from Appiicant, a Final Order of Dismissal was entered on

November 10, 2010

In the interim, on Apnl 14, 2010, Applicant, alongsxde counsel, appeared for a parole

hegring. At the conclusion of the hearing, the parole board decided to conditionally award parole
to Applicant upon the satisfaction of several conditions. Once notification of conditional parole
- was delivered to the victim’s family, the Kershaw County Sheriff’s Office, and the Fifth Circuit
~ Solicitor’s Office, the victim’s family and the sheriff’s office informed the parole board that they
were never notified of the parole hearing‘in violation of as required under SC Code Ann. § 24-
21-610. A subsequent parole heaﬁng was held on September 8, 2010, at whjch time the parole
board rescinded its conditional grant of parole and denied Applicant parole. Applicant appealed

this decision to the South Carolina Administrative Law Court,

? Thereafter, Mr. Brown escaped from incarceration and committed several additional offenses for which he
received a consecutive twenty-two year sentence. See Applicant’s SCDC records; Phllhg A. Brown v. SCDC, 322
S.C. 189, 191, 47- S.E.2d 848, 849 (1996).

. Page 2 of §
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While the Administrative Law Court action was pending, Applicant filed this current
application for post-conviction relief on Ogtober 26, 2011, alleging that ﬁis parole was
unlawfully revoked without minimal due process. Respondent made its Return and Motion to
Dismiss on November 1, 2011. On March 20, 2012, Judge Lee, acting in her capacity as chief
administrative judge for the Fifth Judicial Circuit, signed a Conditional Order of_ Dismissal,
ﬁfovisionally dénying the application but granting Applicant a hearing as-to whether his parole
had been imléwfully revoked. ' This hearing was held on March 4, 2013, before Judg"e' Lee.

Applicant was present and represented by counsel, Adam S. Tesh. Respondent was répresented

by Assistant Attorney General Robert D. Corney. After listening to argument from both parties,

Judgé Lee stayed the present action for the pendeﬁcy of the Administrative Law Court Aaiéiion, of

- which this issue is also the sole issue to be determined.

'On October 14, 2011, the Administrative Law Couﬁ dismissed ‘Applicant’s "appeal,
detefmihing that his parole had been denied, not revoked. This Order was upheld by the South -
Caroliné Court of -Af)peals in an unpublished opinion filed June 5, 2013. Subsequent peﬁﬁons
for feheain'ng and rein_statements were denied.and a Remittitur was issued on January 13, 2014.2

A subseqﬁept hearing on __wés held.on July 17, 2014 before this Court. Applicant was

present alongside counsel and Respondent was represented by Assistant Attorney General:

Megan E. Harrigan. At the start of the hearing, Respondent’s renewed its. Motion to Dismiss. ..

After hearing argument from Respondent, Applicant conceded and stated that he understands

that he is procedurally estopped from proceeding forward on this appliéation in light of the

- rulings in his Administrative Law Court action finding that he was denied parole. This Court
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signed an Order of Dismissal on September 19, 2014, which was filed with the Richland County

Clerk of Court on September 24, 2014. On October 9, 2014, Applicant filed a “Rule 59(E)-

Motion to Alter or Amend.”
I

- In this motion, Applicant sets forth four grounds upon which he asserts the post-
conviction relief court failed to properly rulc;. Respondenf submits that this Court’s Order of
Dismissal contains the required findings of facts and conclusions of law as required by S.C.
Code Ann. § 17-27-80 (1976) and Rule 52(a) SCRCP. See also McCray v. State, 305 S.C. 329,
408 S.E2d 241 (1991). Respondent submits that this Court fully ruled on all issues properly
presenited at the post-conviction relief hearing and that Applicant’s “Motion- for Rehearing
pursuant to Rule 59(a), SCRCP, and Motion to Alter or Amend pursuant to Rule 59(¢) SCRCP,”
shbuld be denied. Respondent notes that Applicant expressly abandoned and waived all grounds
at the hearing and conceded that he is procedurally barred.

Additionally, in this Motion, Applicant requests that this Court reconsider its Order of

Dismissal and “grant the relief prayed for in the original post-conviction relief application.” In

this request, Applicant is not requesting an alteration or amendment to the Order, but rather,
Applicant is asking the Court to reconsider its ruling and grant Applicant post-conviction.relief.

Such a request is miore properly addressed through the appellate process. See Wilder Corp. v.

Wilke, 330 S.C. 71, 77, 497 S.E.2d 731, 734 (1998) (noting the proper use of a Rule 59(e)

motion is to-preserve issues raised to but not ruled upon by the trial court). Respondent submits

> A complete copy of all documents pertaining to the Administrative Law Court action was- introduced as
Respondent’s Ex. No. 1 (without objection from Applicant) so as to provide this Court with a complete record of
Applicant’s numerous cases and filings.

Page 4 of 5
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that this Court properly ruled on:all issues after ample opportunity for Applicant to present all his

issues and thiat this Motiorishould be-denied in full.

11

WHEREFORE, having made its Retﬁm.t’d the: motion, the State requests that the relief

requested in the Motion be:denied and that said Motion be dismissed. .

BY:

October 1'7,;’2014.

* Respectfully submitted,

- ALAN WILSON
- Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General.

ATTORNEYS FOR RESPQNDENT
Officelef the Attorney General-

Post Office Box 11549 ,
Columbia, South Carolina 29211
(803) 734-3737 ‘ :
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND -

Phillip A. Brown, SCDC #118100, .
: " Applicant,
V.

State of South Carolina,
" Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

This matter» comes before this Court by way of Applicant’s “Rule 59(E) Motion. tzc;;'Alter or
Amend,” asking this Court to a.lfer or amend its Order of Dismissal denying Applicant post-conviction
relief. V

L |
The records before this Court show that Applicant is presently coﬁ_ﬁﬁcd in the South Carolina Departmer;t
of Corrections pursuant to orders of commitment from the Richland' County Clerk of Court. Applicant
was indicted by the Kershaw County Grand Jury for Murder, Burglafy in the_First Degree, and Armed
Robbery (1982-GS-28-00153). The State ﬁotiﬁed Applicant and his attorneyé of i_ts intention to seek the
death penalty .- On June 23, 1983, Applicant z;ppeared before the~Hono;'able Walnter T. Cox, where he pled ‘
guilty as indicted. Judge Cox sentenced Applicant to life imprisonment for murder,: toa consecutivé life
sentence for burélaxy, and to a concurrent twenty-five year sentence for Armed i{obbery. No direct appeal

was taken.?

On July 13, 1993, Applicant filed a Petition for Habeas Corpus and a subsequent Petition for Writ

| Applicant was indicted by the Kershaw County Grand Jury for Kershaw County offenses. However, on June 13, 2983, the
Honorable Dan F. Laney, acting in his capacity as Chief Administrative Judge for the Fifth Judicial Circuit, signed an Order -

transferring venue to Richland County upon Applicant’s motion and a subsequent hearing. A
2 Thereafter, Mr. Brown escaped from incarceration and committed several additional offenses for which he received a

consecutive twenty-two year sentence. See Applicant’s SCDC records; Phillip A. Brown v. SCDC, 322 S.C. 189, 191, 47-
S.E.2d 848, 849 (1996). _
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of Mandamus on Méy 17, 1993. A hearing was held on July 12, 1994, where the coﬁrt gfanted the
Respondent’s Motion to dismiss the action. The South Carolina Sﬁprerne Court affirmed the court’s
dismissal of his habeas action in a publish opinion issued May 13, 1996._Phillip A. Brown v, SCDC, 322
5.C. 189, 191, 47- S.E.2d 848, 849 (1996). )

Thereafter, Applicant filed an im'ﬁal application for post-conviction relief on February 19, 2009.
The Stéte moved to sunimarily dismiss this action as untimely. On August27, 2'01A0, the Honorable Alison .

R. Lee, acting m her_bapacity as Chief Administrative Judge of the Fifth Judicial Circuit, signed a

- Conditional Order of Dismissal, provisionally dismissing the application but allowing Applicant twenty
days to show why the dismissal ghould not become final, This Conditional Order of Dismissal was served

on Applicant on September 14, 2010, After réceiving no response from Applicant, :—i Final Order of

Dismissal was entered on November 10, 2010.
Iﬂ the inteﬁh, on April 14,2010, Applicant, a’léngsideﬁ coun.s“el, appeafgd for a parole hearing. At |
the conclusion of the hearing, the parole board decided to conditionally award paroig to Applicant uponthe
safisfaction of several'éoﬁditions. Once notiﬁcation of éonditioné,l. parole was delivered to tﬁe victim’s
family, thé Kershaw CountyShériff’ s dfﬁcé, and the Fifth Circuit ‘So.licitor’s Office, the Vicﬁfrl’s family
and the shériff-s office i’nforméd the parole board that théy -v‘vere never notified of the parole hearing in
violation of as requircd under S.C. Code Ann. § 24;21-610. A subseéluent'pgrole hearing was held on -
September 8, 2010, at which time the parole_boﬁrd rescinded its;, .cox'xdvitional grant of parole and aenied
Applicant parole. Applicant appealed this decision to the South Carolina Administ;ative Law Court. |
Wilile the Administrative Law Court action was pending, Applicant filed this curre;nt application
for post-conviction relief on October 26, 2011, alleging that his parolevw_as unlawfully' revoked without :

minimal due process. Respondent made its Return and Motion to Dismiss on November 1, 2011. On

March 20, 2012, Judge Lee, acting in her capacity as chief administrative judge for the Fifth Judicial
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Circuit, signed a Conditional Order of Dismissal, provisionally denying the application but granting
Applicant a hearing as to whether his parole had been ﬁnlawfully revoked. This hearing was held on
March 4, 2013, before Judge Lee. Applicant was present and.repres;:nted by counsel, Adam S. Tesh.
Respondent was repf_esented by Assistant Attorhey General Robert D. Comey. After listeniné to argﬁment
from both parties, Judge Lee stayed the:’present action for the pendency of the Administrative Law Court

action, of which thisissue is also the sole issue to be determined.

On October 14, 2011, the Administrative Law Court dismissed Applicant’s appeal, determining that

his parole had been denied, not revoked. This Order was upheld by the South Carolina Court of Appeals in.

. an unpublished opinion filed June 5, 2013. Subsequent petitiohs for rehearing and reinstatements were
denied and a Remittitur was issued on Januéry 13,2014.2

A subsequent hearing on was held on July 17, 2014 before this Court. Applicant was present
alongside counsel and Respond'eht was represented by Assistant Attorney General Megan E. Harrigan. At
the start of the hearing, Respondent’s renewed its Motion to Dismiss. After héaring argument from
Respondent, Applicant conceded and stated that he understands that he is procedurally estopped from
proceeding forward on this application in light of the rulings in his Aciministrative Law Court action
finding that he was denied parole. This Court signed an Order of bismissal on September 19, 2014, which
was filed with the Richland County Clerk of Court on Septémber 24,2014. On October 9,2014, Applicant
filed & “Rule 59(E) Motion to Alfer or Amend.” |

II.

This Court’s find that its Order of Dismissal contains the required findings of facts and conclusions

of law as required by S.C. Code Ann. § 17-27-80 (1976) and Ru_le 52(a) SCRCP. See also McCray v.

* A complete copy of all documents pertaining to the Administrative Law Court action was introduced as Respondent’s Ex. No. |

(without objection from Applicant) so as to provide this Court with a complete record of Applicant’s numerous cases and filings.
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State, 305 S.C. 329, 408 S.E.2d 241 (1991). Having carefully reviewed the entire reéord in this matter, this

Court finds that there is no basis.for altéring or amending its prior ﬁﬂing." Therefore, this Court hereby

denies the Applicant’s Motion in its entirety, and affirms the previous Order of Dismissal.

‘This Court notes that if the Petitionier desires to secure appellate review of this Order and the Order

of Disri;issal, a notice-of appeal must be filed and served within thirty days of the service of this Order..

‘Petitioner is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for the

appropriéte procedures to follow after notice of appea] has been timely filed.

AND, IT IS SO ORDERED this. R0 _ day of O(A0bofy 2014

L CASEYMANNING &7
Presiding Judge - -
Fifth Judicial Circuit

CX. -, South Carolina

*The Court, in its discretion, has considered this matter based upon the motions submitted by the parties and the post-conviction
relief file, since oral argument will not aid the Court in reaching its decision:. See Rule 59(f), SCRCP.
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY
: Court of Common Pleas-

Honorable L. Casey Manning, Circuit Court Judge -

Case No.:_2>01'1»-CP-40-7160 RECEIVBD
NV 07 20% |

Phillip A. Brown, SCDC "~ -

#118100,............00. .v..oononn Petitioner
e.c. SUPREME GOURT
v.
State of South Caroling,.............ccveeevvrrennnn, .Respondent,
NOTICE OF APPEAL

Petitioner Phillip. A. Brown, SCDC, #118100, heréby appeals the Order of the
Honorable L. Casey Manning,, signed on October 20, 2014, which denies post-conviction

relief to Petitioner. The undersigned counsel for Petitioner received notice of entry of the

order on or about November 6, 2014. A copy of the Order on appeal is attached hereto.

Res lly submitted,

Adam S. Tesh
RICHARDSON PLOWDEN & ROB[NSON P A.
Post Office Drawer 7788 -
Columbia, South Carolina 29202
(803) 771-4400
(803) 779-0016 facsimile -
November 6, 2014
: ATTORNEY FOR'APPLICANT/PETITIONER
Other Counsel of Record: '
Megan E. Harrigan
Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
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THE STATE OF SOUTH CAROLINA
In The Supreme Court '

APPEAL FROM RICHLAND COUNTY
- Court of Common Pleas

L. Casey Marining, Circuit Court Judge

Case No. 2011-CP-40-07160

Phillip A. Brown, # 118100 ... ............ . o Appellant,

State of South Carolina.......... U . Respondent.

PROOF OF SERVICE

I certify that I'have served the Notice of Appeal on the parties required by the South
Carolina Appellate Court Rules by depositing a copy of it-in the United States Mail, postage
prepaid, on October 10, 2014, addressed as follows: :

The Honorable Jeanette McBride - Megan E. Harrigan

Clerk of Court o ~ Assistant Attorney General
Post Office Box 2766 - ~Post Office Box 11549

Columbia, South Carolina 29202-1785 Columbia, South Carolina 29211-1549

October 10,2014 . . M& R . % NIWN
' | : Phillip A. Brown, #118100
Lieber Correctional Institution SA-23 -
Post Office Box 205
Ridgeville, South Carolina 294762-0205

APPELLANT
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The State of mo._:.r Carolina
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INDICTMENT FOR
Armed Robbery,
Robbery and Grand Larceny
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Witnesses

The State of South Carolina
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