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Petitioner Linda Johnson, as Personal Representative of the Estate of Inez
Roberts, submits the following Reply Brief in response to Respondents’ Brief of April
30, 2015. While incorporating by reference all arguments previously made, the limited
scope of this reply is to respond to Respondents’ arguments contained in its Brief.

ARGUMENTS

As an initial matter, the facts and procedural history of the dispute between Linda
Johnson and her mother’s care providers are unique. The Respondents argue that this
Court should not consider any “pre-Complaint” activity before Johnson filed her
Summonses and Complaints in the fact-based waiver analysis. This assertion is illogical.
The Respondents, however, must urge adoption of this shortsighted view because to look
at the controversy between the parties as a whole — from the moment Respondents knew.
there was a dispute concerning the care of Ms. Roberts and her daughter wanted the
nursing home chart' — there can be no real contention by Respondents that the delay in
moving to compel arbitration does not amount to waiver. Under these facts, the previous
controversy concerning the records and the attendant delay are precisely why waiver
analysis exists in the first place. Factually speaking, the first controversy between the
parties concerned medical records, the necessary linchpin of Ms. Roberts’ and her
family’s ability to assess wheth.er actioﬁable negligence cauéed Ms. Roberts’ injuries. Ms.

Roberts’ and her family’s very ability to assert her rights were tied to access to her chart,

because without them she would not be able to go through the investigative process

: The arbitration clause at issues provides that “any and all controversies, claims, disputes,

disagreements or demands of any kind (referred to as a “Claim” or “Claims”) arising out of or
relating to the Resident’s Admission Agreement with the Facility (the “Admission Agreement”)
or any service or care provided to the Resident by the Facility shall be settled exclusively by
binding arbitration.” (ROA p. 309). Furthermore, a claim is defined as broadly as “violations of
any right granted to.the Resident by law or by the Admission Agreement.” (Id.) Clearly, the right
to one’s own medical records is a right granted to the resident.
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necessary to get an expert’s affidavit to initiate the Notice of Intent proceedings.
Respondents’ argument that the activities before the filing of the actual Complaint are
irrelevant to the analysis must be denied.

In support of its arguments, Respondents rely heavily upon Carlson v. South
Carolina State Plastering, LLC, 404 S.C 250, 743 .S.E.2d 868 (Ct. App. 2013). Review of
that case, however, reveals that Carlson is completely distinguishabnle from the facts and
procedural history here. The distinguishing features of Carson and the case at bar actually
militate towards a finding of waiver in this matter.

Carlson arose from the circuit court’s finding of waiver as against
developers/builders in the Sun City development in Beaufort County. The Carlsons
purchased a home there and the purchase agreement contained an arbitration clause. In
2008 the Carlsons filed a complaiﬁt against the Defendants alleging construction defects
in their home’s stucco siding. The Carlsons’ case was one of nearly 140 cases pending
against the defendants for alleged stucco defects. In December of 2008, the Defendants
answered, including the defense of arbitration and also failure to follow the Right to Cure
Act of S.C. Code Ann. Section 40-59-810, ef seq. Throughout 2009, the parties addressed
the Right to Cure issue in the Carlsons’ matter and the case was stayed for a short time.
Throughout 2009 and into May of 2010 there were various procedural movements,
including the Plaintiff moving to amend the Complaint in May of 2010 and ultimately
being allowed to do so in December of 2010. After addressing the Right to Cure issues in
these cases and dismissal not being granted on those grounds, in February of 2011

Defendants moved to compel arbitration. By an Order later that year, the circuit court the



Defendants had waived their right to seek arbitration due to the delay in filing their
motion.

The Court of Appeals reversed the finding of waiver and found that the Carsons
were not prejudiced by the delay on essentially three grounds.. First, the Court found that
despite the amount of time that had passed between the Answer and the ultimate filing of
the motion to compel, that “the delay in filing the motion to compel was the result of the
circuit court’s decision to address the Right to Cure Act issue first, and not because of
any dilatqry actions or tactics” by the Defendants. /d. Second, the Court found that no
discovery had occurred in the Carlson case. The trial court, though, had relied upon
Defendants’ actions taken in most of the other 140 cases to find waiver, and the Court
found this to be improper. Last, the Court of Appeals noted there was a “relatively
limited amount of activity” occurring in the Carlson case.

The opposite of all these factors exists in the case at bar. First, responsibility in
the delay in filing the motion to compel in this matter is borne only by the Respondents.
As addressed in detail in Petitioner’s earlier brief, the first controversy for which
Respondents could have sought arbitration and chose not to avail themselves of the Court
system was the controversy over the records. Respondents chose not to do so. Next, there
existed an opportunity at the Notice of Intent stage. Respéndents chose not to do so, but
again availed themselves of the Courts. Finally, upon the filing of Answers containing the
defense of arbitration, the Petitioner and her counsel immediately challenged
Respondents to move for arbitration if they intended to do so. Petitioner moved to strike
the defense and at the hearing explicitly challenged them to move to compel arbitration.

As to the second prong in the Carlson analysis, voluminous discovery has been



undertaken in the case at bar. The Respondents availed themselves of discovery, though
limited to the issues of arbitrability. Respondents also answered discovery and defended
motions regarding their discovery responses. As to the third Carlson prong, clearly there
has been a substantial amount of activity in the case at bar, including multiple
depositions, multiple hearings before the trial court, and extensive written discovery. As
such, Carlson in fact bolsters the Petitioner’s arguments that a finding of waiver is
required in the case at bar.

In an important final point, the analysis above still carries the day for a required
finding of waiver even if this Court were only to address “post-Complaint” activities in
the waiver analysis. Even ignoring the legal w*rang}ing and an appeal concerning Ms.
Robert’s records, Petitioner has been prejudiced by the delay afier filing her Complaints.
In the period of waiting to determine whether Respondents might finally move to compel
arbitration, she undertook the discovery necessary to prosecute her case. The alternative
was to sit back and do nothing until the arbitration issue was raised. Under the facts of
this case, there is nothing to support any argument that waiting to move to compel
arbitration has been anything other than dilatory acﬁon and a delay tactic by the
Respondents. Such a defense must not be rewarded and the Court of Appeals should have
found waiver.

Respectfully submitted,
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Dear Mr. Shearouse:
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