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57%#6 of South Carolina,
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VS,

" _@lfm-i’s,401,9%@").":",&/»//'% Seabrook,
Appellant

Z /h‘/j/’ a / £>-’ p/ 114 7L/ B

Indickment No. 2013-65-1005008  Possession of other contotlcd 3(/651[@/166 n
Schedval I 4V - 1% gffense
Appe”am‘ was indicted under violation oF S.C. code of laws A, Sechion 99-53-370
for being in possession of less than 28 gims of iarijuana. Appeliant pled quilly 4>
3¢ effeasc under subsection @) ond was seotenced o mine geacs. Appellant was
Sentenced under subsection ‘/‘/'5'3‘370(0/) (3) which S#/pu/ﬁ fes ﬁU/'cﬂl‘/)eJ or LocCaine,
ot MANJUMM\' Under Section 44-53-370 (‘OK/) 2//1(/)’(#: who violates this Subsection
with f’ejpcds 1o huen#%’eijh% qroms or one ounce or less of ,/;/W»,'J vana or Len groms
ar less of hashish is gm/,lq of & misdemeanor, and vpon Convichion.... Be o Second
or subsequent offense, the offendec is quilky of & misdemeanor ane, upon onvichion
Must be imprisoned not more than one (ear or Lined ot [ess Lhan Hhron oo homdred
dollacs nior more than ane kusahﬁf dollars , or both!
Argie menl /citations
Court locked subject mmHg(J’WSO!"CJ”’M o ’MC{IO’L dppellants 5707'/%7'/?/mv£ﬁ.-,
possession of Costulld Substance erctr subsection () (5) For Cocaine.
,.4ppd//an/ toas s jndicted for cocaine anol [posszssion of cocaine is nét
a lesser included offense of possession of Marijvona (Subsection @) (1 )

g
\




jlml‘e v I}nes, 342 5.0. 248, ,Z,:;’/j $3¢ S.Ez2d 394,397 (Cv‘. A;a/a. ,?,'000>
/‘7 C//rr/u’m &/e[en.o/m% tS 6/77—,#/:/ fo be {rfco/ 0/7/(_/ on :'nofic,ieo{ of[,ff.»-rsw v
State v Cody, 190 $.C. 417,423 186 S£. 145, 167(193¢)

I

T4 15 5 rule of universal obs:rwmca 1 achministecing the criminal law Hhet 4
0@;[&4(/0,/, mwr be wnv:c—ecf, it convicted 2 J\H,OF 7”:3 pm'hcufm‘ oﬁcmse
[ﬁarjal in the bill of indictment”

Carter v State, 329 S( 355 Y95 SE£2d 773 (/7?5\

N// ciccuit Court has SUEJfC*lL mater jur‘isdv'c%ion only /'/-'(0 #here has beca
an indickment which soff :’cifn*[H states the offense '(z) there has been 4 uaner
_)f mc:clmem' or(l) H?c offens«e IS a /ﬁSSer— m( uo[fo’ 0f~{/\se or L/w Crime C!M,/f){o/
in the incickment”

State . Boof 299 S.C. 351 390 S.E2d $29 (17%9)

"deLendant Lamot be Compreed of trime for cohich fre /5 1m0t s dicted iF
£ s ok lesser included oflense fo that Lhacge in jaclictmeat”

State V. Nadden 3925629, 539 S.6.2d 399 (Zovo)

!!V rrm{ Covrt faclks SUojecr mz/mlfrjurlsd:c%mn ;{-o Convict the o/ca[eﬂcfaﬂ% o[

A crime that is not a lesser iacluded of Hhe o Fense Charged ih Hhe l'nolvi'(,wllﬂ'){n/’”.
Browning V. Stake , 320 5.¢. 364,945 S E.2d. 359 (1295)

I Watters of .SU/.’)'/{C'/ Matter J;ur,‘sd icton Ay be raised ot any Lime

Tndictment A, 2013651005010 Disteibibion Maciana 1% 5l Fense
Agoallent acques that Circvit Court lacked sub ject Matter jumo/:dmn to hear plea
on distribvtion of /’Wnr/jumna\ 2" gffensc where indictiment 0,,,/./ [/;;/?f(/ 13 o lhens..
Appellant arques Hhat his plea 4o 27 " ollense deprived himof being onnotice. Also mc(‘easeJ
potential: pumshment, lrom 5 by 10 years. Zor therrmore, diskei bution of Macijuann 27
has the added element of prior Conviclion, an €l lement that would not h/;ve
do be provea under Lost offense Conviction, and not an elepens /’)’7{//7,'//'0/74]5

N7 c/fc/meﬂ%f égg;y or & a,yr//bﬂ.




Litations
Carker V. Stabe, 329 S.c. 355, 495 S.£24 773 (1999)
An indickment survives legal scrunity il the offense is siy bod wth sulficient
Certointy and pacticularity fo enable the cgurt o bnow what judgement +o
pronounce, and the defenclant to baowushat he is Called cpon Fo aaswer gndl
(hether he May plea d a1 dcqui Lol or Eonviction Fhereon”
State v Tobory 26T S.C 36, 202 S.£ 2 859
g /ha/;‘c%nmf,xz% passcs {63&\[ Muster ;'ﬁ /‘;,L lié//)/.lrﬂcs Hhe Crime Substantia //7 7
the /anjuaj{ of the common low or of the Statuc pm/n’b/'//nj the crime or so
p/z\m H’M?L ﬁ’c /7{17[0/‘{ 0[ H\«e offem{ C‘/m/jfc/ /’/r'ay /)c rfc.si Una ¢r S fvodk Ww/ //
the Statoc be 4 statutory oFfense, Fhat Lhe oFFerse be G [_315@1 bo be Contrary Lo
the statve 1n such case made angl Provided
State U M Tntie 221 5C. 509, 7/ S E.2d ¢/0
frue 7(—5 } of joﬁﬁ/'ciéna,/ of /hc{;cf//nfm[ 15 a)he,l/tér NA Contains 17t ccssary
’/6/7/0//5 a[ 0[£€/IS€ //HL’NC/?C/ 7[0 [)(» ('/Mrﬂtcl ancl 50@/(:6//#7 apprises é/f/}nf/an%
of what he must be prepaced fo mreet
State VL Pecry €7 S¢. S35, 70 SE.30Y
An “olfesse should be 5o plain ly Stated in bhe indickment as 4o enable the court

/00'(1/1 5 alone 7[0 ”l{ fndijLmemL é\ﬂﬁ( Hve l/ffd i(,/' /—u )'mlaosc 71/&* 56/7/1‘%[{ p(-dcrfbczj
by IC\W.”
l

Indictment . 2019-6;S-10-4150 Fossession 21 qram Cocaire base

ﬂppe“g\mL arques that Circuit Court lacked subject matter J'U,c{,'s#on o hear 30:’/.1:/
Plea gn pJJScssmn of Locaine base 37 olfense whece indictment aﬂ/é/
///n/ﬂtd )37 [femf /”//J/% Hant Arqucs that il,,f C}’mr,c aﬁ 3 o Flnse
depm/cc/ b of /gem o 1tice of bémj Charged uhLln A pﬁff)nt? whee<
indicted ¢l narye (905515’55/0/7 of udcamt ba s F*aﬂﬁm}e)lj 4 misclemconor and
7'd0g(345e 15 A ,ffonq ,4/50 37 /’ﬂSt c/m/wgu ;l/u nm[(/rt of offénx GS

potential punishmeat increase Leom 340 10 yeas. Zrfh epmorc, Possession of Cocaine hase




o:[fﬁnsc l'ms the added ¢ lement a/:' Lo piror Lot l»“’CvLI'onS ' g/{m(ﬂrj thet are not
}’VlevaloneJ on indictiments CaImL/o/I 0-hody and wodld Joavé $o be: prm/en for §Uppor% A
39 offease Convicion bot not A
(itations

0/)[’6//,% éd/?!//é%/on

[orker V. Stade 329 5. 355 995~ S.Ez2d 773

/;4/1 irdickmeat SUrvives /{ja/ SCfUM/'/t/ // Hm 0[[ ense 1S Stated with Su/ﬁc"f-;
Cf/‘ 7[0“;11_/7 67/70/ pmrl,'culélf\,'M )lu €/’mbl€ 7L/)< COUN‘ 1lo Ié,/mw w/qa#jydﬁgme,,f 1[0 ﬂ/ommce

dnd Hhe a/é’/e‘ma/aa/ fo Wnow what he is Called Y0 ﬁ s gadl clhetlnr /{ sy
' p/eqc/ a-7 ﬁ(;/uf#a/ or Convickion fhercon !

Shak V. Tabory 262 SC. 136, 207 S.E.2d. 95¢

G iodlctrreat yZEd /{’ja/ wioshec 1f YA /Z%/J/j'gj He Crime Sub shandially 1n the
/J:/Iﬂ(/a.j,e o[ Lhe Common /aw or o[ #ne S%a%uf /9/'0/7:’43/'1[///7‘? ,L/oe Lrime gr So p/a\,',,/ Hacl
Lhe viadure of the offense Chacged be fas//L, Unclershood and, FF the Statue he A Statvtory

offf’nx/ Fhat #c ofFense be ﬁ//ejcc/ ;lo /9c Cmﬁaﬂ// ,jo the Serch th Such Cate 716 e oad
prow"cl(c/ ,//

State v. (¢ Inkire 221 S.C. 50, 71 5.£.2d 410
frve Lest of suFficiency of juclickment is cobether i+ ¢ontains Hccessary €lements

O,[ O;L’rrfrlj{ /;’Iéeﬂded 7[0 bf Chargcd a/:ol 50[[/’6/’{’/11‘/9/ ar]pﬂi:a c/é[’eﬂzc/m% 0[ &/qul é{ '
pyst prepare b /’/’7{43,1

State U By 875 535 7O SE 3o

A O erse Shotd be So el shited in the /na!,a/ preat as o enable

vl/?{ Court /kalﬂj dlpnc fo #/qe tadictpieat and the veedict o lmpoJc Hk, Senteace
p/m’cm’bfc/ /.)«1 [aes” | |

5.C. Code Aan. Section /'7~/Cf-/00(/‘/79

b ind, ctimeat 1aa y ,éc nn'vg;n;/a/ a/ Friel! an/L/ // Fhe a1 m/nu-w/ 57/or.r '/’/a/ (f/m ge
ch jxmlurc of [[ff?k &/? /gcc/

,f\/o/( ://rf')mc/nm-)r &/Mnyaa CAa/gc /;om A ‘l’j’ll'SC{foa/wof /D £6/0m1 dha/ /u.ﬂC/faJCoﬁ

po:Lehl“iaf pum'sh'm,‘em‘»- ?a&rﬁf\&c From 3 4 0 Years



TIndictment Mo. Z014-65-10-9978 Assaulf snd boattery /¥ ogrec

3/4/7/03//4///’/ Ar gues ot Ciecoit Courd [acked Subj'ccf’ MaHf‘rjur:'sa{:cHan #o hear his p/fa \
an Assavtt and ba'Hcrv{ 15 &/c.f}rfc as & lesser mcludeJ offense 9[‘ Crimmmal  Sexval Ca,-mlucf
Furst ~C/{5(f€~ A’p[ge flaat arques that Assavlt and bz.#m/ first dfgrté is not 4 lesser included j
oFfense of (viminal Sexval Concloet [irst 0/{3(6@.

State V. Lody, 190 5.c. 417,023 5 136 SE. 165,157
| T+ /S A ke 0,[ Universal pbservance 1 M{mﬁfn&[@rmj the Criminal |aw $hat 4
delendant st be convicted, it Convicted at Al P of Hhe /%nl/cu/af ol ense é’//z./je,J
i the bill of fadictment
géﬂrazfr V 57Lmtﬂ :
A Lirevit courd has Subj}:c# ﬁ"m%T'frJum'sclwcHon 0,4/7 (1) there has been an
I CliC"'VVTC"r’IT/' (,uh/ch _SUAF icz':fw;l/u/ S 7LA7':C-S /'/:»c O!ré'ﬂSe : (Z) Ahere ha} been A Lalver
ot indlickment  or (3) the offense is 4 fosser included offense of the crime Charged
in the jnclict meat.
Stake U Roof 798 S¢. 25/, 350 S.£.2d 928 |
,.é/c"/;’nc/aml Lamot be convicked of 4 crime Lor cohich he is not indicted it
i} is not lesser included offense fo Hhad Lhacged 1 /ndic,imehf“
Stade Y INFadden 39T S 627 ) 539 S.E.2d 387

/‘T/»e #ml C()Uf'% /acks 5Ubjfc¢ mox/—ﬁcr Jur/'sdicy%n fo Convict the g»/f,ffrrc/m% of A
' (rime Fhat is ot & lesser incloded offense C%fvgccl in the indictment”
1Y Factden at 632 7 389 i
7%5 7/6571 ;[;r c/ejler m"”"",f{ 1'[ G Lrime s a lesser l’;/!C[uolfdl ofgemse N whﬁ%er //xc 3rfm/~cr
0[ Mﬂf oo oﬂ'ems«zs Includes all Lhe elements of ,Lhe /ﬁSSer of[ enisel
Hope V. State, 329 SC. 79,81, 491 SE2d. 7,78
I./I f H}e LﬁSScf a.f.fem&: !:/ICIL'G.IC.-S an € !'ﬁmeml zal{’fdw I i’/‘o?” /);(/ué'/r‘:c/ th 1/’/16 gﬁ?ﬁnlft’ 0/\)[6/’.1{,
then Lhe lesser ofﬁcwse is not acluded in %/;e grfa fer offense”
i hoox W Stake 390 <. ¢ 530 S.£.2d 399
| "1F,

(/'76/{/ &!/17 : 6’/}61//"75/%/7665 A [FerSon Can € ()Mm/;l 7[‘}76 30’{,’4\;[::!‘ o[.[’e/)je w/'/éawl Ll?f:’i/lq
A

. 1 y
gw/,lq of the purported lesser offense, bhea Lhe latler s mot lessecraclded offens”

3
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ijou#é Caro'mA Caclf /4/1/1 S{Cr[lon [6-3-4652 pmv;clf,t K i

() /4 persaw 18 3u:”t1 of Cmmma’ Sexyal [omluc/- //) H»e /rS)L Glfjftf .f J—I\e mior f/’lraja m S{’(do[n
lbﬂxL"‘Cﬂf with the vickim andl if oy one or prore of the fonoww\ Lircymstances are proven :

‘ (A) 7he ackor uses aggravated force Lo accomplish Sexval ha Heey. :

() The vickim submits fo sexval bathcey by the aclor under cicomstances tohert the yickin is [
also the vickio of Forcible continemant, hidnapping. pobbeny, €xtorkion, bucglary, hauscbreaking or
. ey other Similar o [Lense or ack
;5oun Cacsling Code Ann. Sechion 16-3-6516€) delyines //"73gr‘ftva.cd Lo ac
tHhe actor uses physical force or physical violence of 4 /vlﬂlo and aggcavated pa ture 4o

overcome f-he Vittim or /'ncludc: ,L/:c theeat oﬁ 7L/Lc use of @ déadh/ wec.,aon‘

' Shite v totite 361 S.C 409, 605 SE24 500 13 Shides  Assalt and 54/74// of 4 é/fé and
Ag9qsava Fed sgatore (4/ Bf‘s%v) is an witlaodel et 6F Visfent //'y'”f‘/ J)C(on;aam'(,/ 57 Loveomstances oF |
y ggravation. Ly comstances o digqrava $100" 15 G € lement of ABHAN, Crrevmshances of Gggravatin
inclode #he use ok a dead. /7 Grtopor, Lhe valent & commit 2 '[f/””y i lfietion of Serrous éoa{’/7 ,,‘,/}/f ys f
_’ ﬂ/(nf/ ﬂ{J/Q:D,’/',/?I Jo e ages of p/u/s,zal Condidions of Fhe /)nr/ its., 4 M/fnma n 9end(// Fhe ﬂw/goj/://
i,),[/:'cl'vb/\ of Shame anel 57{/53face/{la/»’\fnrj indecent ,:ii’;’éf‘.lit Sor Lamibicerdics catth 2 ,QM4 ke, andl resishance E

o lawkol authorily

Sovth Cacslina Code Aan [6-3 600 porovics .

LA person i gu: Iha of assavlt Gad batdery Frest degree it l/{ Derso ,«/ﬂ/aw[// :
7; (A) Injures pnother pecson,gnd Fhe act |
} (f) involves Novican s¢irsval iouc[dmfj of Lhe pm/ak perks of & per;on,f,i/wr under ér
I Above the clothi ning s with fewd and tasciviovs micni/ar

('r.) occyred dumn@ Hﬂe Com:mssmn of 4 /'obber»{, bb/jlf‘% h; G{nappmb,or 71/,5[’; ,c |

; / an
3 () orHES or atempls fo In Jum onother person with Fhe peeset gha /,.l b do S0, and Fhe act

( ) 15 GCComp! fished !97 1e60S Imef% I ‘,g.wfucc death o ﬁrﬁmL bod, 1‘1 m)vm or

(rr) OCCUrecf O/U/Mg Hmc ComriSSion of G r‘obbv/u,/oufg/an/,k a/m /7//’? or %/1{1[7[
Assaslt aod Battery fusk degeec is o lesser included offense of “Ldu// and hatery
ot 4 [,,,j;, and gga(aUmLcJ Mature ‘




Stake V. Privus 349 S.C. 5%, 5517 589 S.£ 24 /03,166 (2007) -
;QBHAN IS A les_ser I'/ICIUJ&J opfenjf 0[ fo‘ri-# c(ﬁjrcc C.S-C-

iL}‘DUjh /S'l—degffz /455,40/11 a/w/ ba‘l"!‘frq IS A ,CSjﬁr‘ Ihcludto{ 0[[6/!5{ ol’ ﬂJ'.Mu/J’ ana/ /Oa 1”’(/:1 oﬁﬁ
;'E hlj% ond mjﬂf@l/ﬂ%&:j ;’7614’(/(( ondl Assauvlt dnd ém?['/ffy br[ﬂ /4/;,01’,"ﬂﬁﬁ/ﬁjyfﬂw/‘c’/ﬁ"/”"c
IS g kesser helyded o/ ense of Leviniinal ff_xw/ Londlue? Frrst u’é’j’frc ) does 1

ﬂuf@xwlﬂ//f4//7 772 [{ 4«”/:!/// //Aa/ éﬁ//ffy //”/J ya ﬁéf/{{ & 4.0’(’/ //7(/0&4/ a,’/;z/u’f ‘
a/ [’/,;.4,;;4/ 5()’Ul:/ é}my’w/ A,'/f/’ [#ﬂff&

" //(Eve-m Hlouﬂ/? Fwo ofPenses faitfo( Lhe +rad !'A'anal elenionts #a}, the South Zﬂ/o/}m
; 5aprﬁ’mc [aax/' /I{U z%ml, //) 0rc/er 710 haw_’ a (///}[/a/m Jv/?pm_ac/m %0 Crl)n/hq/ Sexva/

Condvct and Gssault and f}n;"lilfre/ of 4 }'Jy,'qi'a gact Aqqcava Lo nadyec o/’fe,/)gc_r,‘ |
Assault and bathery of a /7:3/, ond agqravated na ture coas a lesser ~ineloded oHfense
of st Gegree Coniaal Sexval Conduet State U Giims 3975¢. 574 569 _.
. S.E7Zd, /0'3,(2002 S. c) | | , |
' ‘ So cven 75/10:/}/1 ABHAN /s 4 fesser-iaclded offease of £.5¢. , i+ is_because of prateical

| reasons, fot because it passed the ‘elements’ fest sed by State v M<Fadden e Stak U. Hap, |
For thisreason all lesser included ofbeases” of /{BHAN;,MUS)L be fesked indepen c/a/.sr/'/y- of
ABHAN fo See if 7/'/14:4/ are lesser included off enses of £5C Frust deare.

Under traditional elements test, Assault and /yz,//fry Lest Condains +he ¢lements of

| :7_74}'(//7 L abso lewd and [ascivious intent’ two elements that do not have L be proven

|
_l‘ﬂ Cr‘fﬁ’\l"/m, S-C'XUJ\‘ CO&’]AUC"’ ,5+ Gl‘@ﬂ(ﬁ@- . \
DLﬂ)urq X To /94 CO/’H//C‘FCC! oﬂ /455ﬂu/7z ﬂnJ ém@lt’/y 7[/1‘/17‘ a/t’j/a /',L mw# bf p/oy'c/; [.}mtl

l 7'/% pesson uvl /Qw[u”:.{ :‘n}'u/w dna#”ef PErson " or Ho f ftrﬁ or 4#{@04{ 7Lo fnju({ dmm%zr

person with the present abalily fo co 50, Ging the act is accomplished by rrans
/z'ke/c/ o procluce dleath or great boc]/'/% /'ﬂj’ur,,l " (f?/’w/m:u actdect) C.5.C. iS*Glég(fe!

Pequires 3e~anx{' foajrjrerq ‘and 2 gqrova ted force ! A’ﬁjmvc. ted [orce does ot mean
injury- The threat of Lhe vse of a G’{ﬁcl[-/ weagon wovld be aggrm/m‘tc/ [occe ynder 1’
4C. S.C. {”dcﬂme (fé’ 3'”“-‘)) which cavses ng /'/zju/o/, T fac,l/ My L.S.C. lases ' ‘
hav< #io jnjur%,wh.‘ck is the reason For $.C. Code Ann Sechin 16-3-675 ohich 1

i
(

- \i T | ) - v e e Tl ! i -




States " The teskimony of the vickim need not be Corrobarated in prosecutions under
Sections 16-3-452 erou‘c}h [6-3-458
(Z) Lewd and lasciviovs infent - :
. Cf‘l'wu'nml Sﬁxual Comduc/— fi‘m{' dfgree does not i”f(/t/l'fﬁ pmof 0[ m/me as A';Mu/# and
ba”ﬁrﬂ Q/S)L Olcﬂrfc C(oﬁ.s | i
47 C]—S Indickments and Tnformations Section 218 States : ’/ﬂ ]ers_s_er? .
included offense cannothave a mental state gre ter than or ditlecent from.
Fhat cohich is required For the Charged offense, nar can it have the same or more
Serious in juro,-dl” pisk of iy as Compared to the Cl/’la/fj{c/ ollense. !
(/Uo,if also that Assavlt gacl bm%a'—tr}/ Lt c/cgrc-c has o risk of Cerious bod,’h[ ;'anV,"gf
‘most likely fo produce death )

All arguements in appeal are based on the Circvit Covets Sobject Matter Jurisdicion fo
hear appe|lants «3uiHu[ plea. Though none of the matters wete raised during trial, '305/',6,4
Mattcr Jursi dictton may be catsed at any Aune | iacludin 4 Lor the Lirst ime op appeal”
Lacke v State 329 S.¢. 355, 4957 S.E2d. 773 (1998) "L ack of Sobject matter
urisdiction may pot be waived, cvea by tonseat of Lhe partics, and Should be taken
notice of by this Court.” Andbeson V. Anderson 299 5.C. 110, /s 392 S.€2d 997,
700 é%@’ Fordhermore, " the acts of o courd coith respect fo a miattec as fo which i+
has no J'urisc{ ichon are vord State V. Fomderburk , 259 S.C 256,261 191 SE2d 520,
5L¢.
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