THE STATE OF SOUTH CAROLINA ‘
IN THE COURT OF APPEALS

- APPEAL FROM LEXINGTON COUNTY"
L In the Court of Common Pleas SC

W1ll1amP Keesley, Pres1d1ng Judge o

Appellate Case No. 2014-001519

) McGumn iCon_s.tvrncti_iqn Management,lnc, SETPRE v Appellant,
Saul Esnino and Mara ESpino,........cooviiiiiiiiiiiiiin i Respondents,
and
B Saul Espmo and Mara Espmo ........ Reepondents i

Gates Commons, LLC, S. Wade McGuinn, Individually,

and Town of LeXington, ........ccovviriuiieiiiiieii e e, Defendants
Oof Whorn Town of Lexington is......... e PTRIO . e ....... Appellant‘,f' L i
FINAL BRIEF

S. Jahue Moore

. JohnC.Bradley, Jr.- =

- MOORE TAYLOR LAW FIRM PA
1700 Sunset Boulevard -
West Columbia, SC 29169
803-796-9160 ‘
803-791-8410 (Fax)
john@mttlaw.com
Attorneys for Appellant McGuinn -

 Construction Management, Ine: ~ * = .



THE STATE OF SOUTH CAROLINA -
IN THE COURT OF APPEALS

- APPEAL FROM LEXINGTON COUNTY '
o In the Court of Common Pleas ‘

W1lllam P Keesley, Pre51d1ng Judge

Appellate Case No. 2014-001519

. McGumnConstruC‘uon Ma_lnagem'ent,élne.,'. Appellant, '
Saul Espino and Mara EsSpino,.........cccceviiiiiiiiiiiiiiiiiiiic e Respondents,
and
w Saul ‘Espino and Mara Esplno T ATTRCIRIEEEY ;'._'_.'._,j.. 7.7:_: ........ Reepondents, L

Gates Commons, LLC, S. Wade McGuinn, Individually,
and Town of LeXington, ........ccvevviiiiiiieieiininiiiie e e, Defendants

: Of whom Town ofLex_i_ngton Seeriiiiiiiinnnn, ereeien ....... Appellant R

FINAL BRIEF

- S. Jahue Moore
. John C. Bradley, Jr.o o

MOORE TAYLOR LAW FIRM PA
1700 Sunset Boulevard - B
West Columbia, SC 29169
803-796-9160
803-791-8410 (Fax)
john@mttlaw.com
Attorneys for Appellant McGuinn | -

. Construction Management; Inc.. . ) -



'TABLEOFCONTENTS .. . . .

' "STANDARD OF REVIEW...

ARGUMENT oo e 6

1. THE COURT ERRED IN GRANTING RESPONDENTS”
.- MOTION FOR SUMMARY JUDGMENT AS TO APPELLANT’S:

DECLARTORY JUDGMENT CAUSE OF ACTION...._;._4.,..‘,__._._,..._..V...,....;....,.Q;.,.,_._.,f.,_ﬂ.@,_'6,:_ f -

" 'A. JUDGE JOHNSONSORDER OVERLOOKS ISSUES OF C
MATERIAL FACT eeeoooeeeeveeeeeseeeeeeseseesssesssesesesssessseesasssesseseessesssssseeseeseees 6

B. THE COURT AND RESPONDENTS’ COUNSEL
RECOGNIZED THE EXISTENCE OF QUESTIONS OF FACT........cet...l9

N C. _JUDGE JOHNSON MISCONSTRUED THE NATURE OF THE_ S |

* PROCEEDINGS BEFORE HIM.... B 10

L THE LOWER COURT ERRED IN GRANTIN G RESPONDENTS’
MOTIONS FOR SUMMARY JUDGMENT AS TO SLANDER OF
TITLE AND TORTIOUS INTERFERENCE WITH CONTRACT............ccecuc.. 12

'CONCLUSION ..o SR SRR TE SRR SPREREE &




TABLE OF AUTHORITIES

CASES

-::‘-;;'Epstezn v, Coastal I Timber, CO 393 S.C 276 711 SE 2d 912 (201 1)

». Hancock v. Mid-South Management, Co. Inc., 381 S.C. 326, 673 S.E.2d
| 801 (2009)....ceeceeeietererrece st ste e st s e e e sene s e sa e resesareseen 6,7

» Koestlerv Carolma Rental Ctr., 313 S.C. 490, 443 S. E 2d 392 (1994) ....... S

Tl _.—fLanham 2 Blue Cross Blue Shtela’ of South Carolma 349 S C 356 R T
563 S E. 2d 331 (2002) ................ RSSO ISR £ RPN 6 RSy

Law \2 South Carolina Dep't. of Corrections, 368 S.C. 424, 629 S.E.2d 642 (2006) .5

Lighthouse v. South Island Public Service District, 355 S.C. 529,

30 S.E.2d 755 (1944) ................................ SR 8
) j._ _Rosenv University ofSouth Caroltna 398 S C 703 731 SE2d 298 | : e i
(Ct App 2011) ...... PRI e s sl T
Wilson v. Style Cres Prods. Inc., 367 S.C. 653, 627 S.E. 2d 733 (2006) 6
| STATUTES
* Rule 56(c) SCRCP ....ooivrrerrerene i Sy 6T

ii




STATEMENT OF THE CASE

Thls matter has an unusual and somewhat tortured procedural h1story 'b_‘":h1s_ appeali |
actually involves two separate cases wh1ch were consohdated in the Lower Court and
which remain consolidated for purposes of this Appeal. (R. pp. 1, 27). For simpliﬁcation

of argument Appellant McGuinn Constructlon Management Inc s Brief w1ll only address_ S

e factual and legal 1ssues ralsed in the case that it commenced agalnst the Respondents Sa_“t;' LR

el "‘_iagalnst Respondents Saul Esplno and Mara ESpan ("Respondent Espmos 5

"to the Town of Lexmgton ("Town") on. or about Apl‘ll ll 2008 (R p

and Mara ESpan ot or about August 8,2005. (R.p. 40)
Appellant McGuinn Construction Management Inc., ("McGuinn") commenced an -

act1on pursuant to the South Carollna Declaratory Judgments Act for declaratory Judgment; .

August 8, 2005. (R p. 40). Appellant’s Complaint sought a declaration of its rrghts
declaring that Appellant McGuinn had full rights to utilize and improve an existing

‘ easement across Respondent Espinos' propetty, granted by Appellant ] predecessor in t1tlev S

Appellant's Complalnt also sought recovery of actual and punitive damages arising out of
causes of action for slander of title and unlawful interference with Appellant's contractual

' ",__rrghts (R p. 40)..

Respondents Esplno answered and asserted : Varrous" countercla1ms 'agalnst-i
Appellant McGuinn (R. p. 43). Appellant McGuinn timely replied to these counterclaims.
(R. p. 53). The parties then engaged in extensive discovery. Both parties named fact and

o expert w1tnesses ‘Numerous depos1t10ns were taken

Appellant McGulnn ﬁled a Mot1on for Summary Judgment and Motlon to Dlsmlssi‘ T
Respondent Espinos' Counterclalm for Breach of Imphed Covenant of Good Falth and Fair

Dealing on October 2, 2007 (R. p. 115). Countermotions for Summary Judgment were
1




filed by ‘the Respondent 'EspinOSQ R p. 15 0): A hearmgwas th'eld"b:e’forej_- JudgeJames W .

- Johnson, Jr., PreSiding Judge of the Eleventh Judicial Circuit on these outstanding motions
on April 14,2008. (R. p. 238). Judge Johnson signed and filed an Order on June 16, 20'08,
- denymg Appellant McGuinn's Motion for Summary Judgment and grantmg Respondent},. e i

:"‘.".::.'f-',f-f:'liEsplnos Cross Motron for Summary Judgment as to Appellant s Declaratory Judgment ._ S

Slander of Title, and Interference w1th Contractual Relatrons causes of actlon. R. p. 15).
Judge Johnson's Order also granted Appellant McGuinn's Motion to Dismiss the Fifth

Counterclaim'of the E_spinos for Breach of Implied Cove_nantof iGo_od__‘ Farthand Fair: : PR

Dealmg (R p. 15)
Appellant McGumn t1mely filed a Motion for Recon51derat10n on July 10, 2008 '
(R. p. 154). Sadly, Judge Johnson passed away before hearing arguments on this motion.

- Subsequent to Judge J ohnsons death, this matter was des1gnated as complex htlgatron and;"f P

| ."r_n*assrgned fo the Honorable R Knox McMahon Judge McMahon heard the Appe]]ant s

motlon to recon51der in December of 2009. However, prior to issuing a rulmg on
Appellant's Motion, Judge McMahon recused himself from the case.

Appellant's motion was eventually heard by the Honorable Wllham P Keesley,vf.» .

* Rule 63 SCRAP Successor Judge, on October 7, 2013 (R p. 278) On or about June 9 . S
2014, Judge Keesley issued his Order denying the Appellant McGuinn's Rule 59 Motion |
for Reconsideration (R. p. 1). This appeal followed. (R. p. 316).

STATEMENT OF THE FACTS

Th1s case concerns the rlght of Appellant to access and utlllze a sewer easement,_,‘ S
owned by the Town of Lexington across property owned by the Respondents. There is no
question as to the existence of valid easements owned by the Town of Lexington running

" across the Respondents’ 'property; There is no 'questi_on“ that ‘_there'_jare s'e'wage/d:rainaige[ 3




p'ipes‘ owned by the Town of Lexlngton' running through and under these easements. The
issue before the Court in this case and on this appeal is whether or not the Appellant may

“ tap 1nto and/or utilize this easement and these pipes in the development of property located

—_ :'i;adjacent to. and behlnd property owned by the Respondents The Lower Court relyrng 1n el

‘,part on its construction of the word ' mamtam in the deed to the Town of Lexmgton,
found and ruled as a matter of law that Appellant had no authority under the easement in

' questron to enter Respondents property and/or to connect to dralnage and/or sewage hnes :

o -:-L':,m Coventry Lake Subd1v151on (R p 15) Appellant contends that Lower Courts Orders'_;*-."-'";’f. o

"overlook and 1gnore questlons “of fact relating to this issue, and the Order of Judge’

Johnson, later affirmed by Order of Judge Keesley, is erroneous and should be reversed by

o _th1s Court w1th the matter remanded to the lower court for further proceedmgs ‘

On or about May 8 1992 Respondents Saul and Mara Esprno purchased property-z' SR

located at 108 Coventry Court in Lexmgton, South Carolina. This property con51sted of a
house and a building lot and was part of the Coventry Lakes Subdivision. (R. p. 284,11. 1-

6). - The house was purchased as new constructlon although the home was not custom .

S ‘bullt

'A:_"v‘_:'Respondents property (R p. 213)

The property descrrptlon on the deed by which Respondents took title references

and 1ncorporates a plat prepared for Saul J. Espino and Mary Y. Espino by Belter &

: Assocrates dated Aprll 27 1992 Thls plat whrch is found at Deed Book 210 G page 149 - - o

_ '.V':-"clearly shows als' samtary sewer easement rinning into the Respondents property, along..j R

the side of the Espinos' property and out of Respondents’ property into property then

identified as "Heritage Hills Subdivision. (R. pp. 197, 213).- In addition, the plat also

' showed the ex1stence of a storm drarnage easement runmng across and through




At the time they purchased their property, the Espinos also received a deed. The

Esplnos deed clearly references the plat whlch shows the. sewage easement. (R p 284,11

o '_‘-"1'18 25) The clear and express language of the Esplnos deed 1nd1cates that it was subJect_:.'fo:

fo easements of record and those easements which inspection of the property would show.

R.p. 7, L. 18-25).

PI'lOI‘ to the purchases of the1r property, the Esprnos predecessor in t1tle constructed o

e a sewage llne followrng the sewage easement and runmng under the property that would: R

eventually be purchased by the Espinos. This spur line ran 1nto and across the subJect
property and out of it onto other undeveloped property. On April 11, 1988, prior to the

- 'Esprnos purchase of their property, thelr predecessor in t1tle 1ssued a deed in favor of the‘ '

. "Town of Lexmgton (R p. 233) In that deed the Espmos predecessor in t1tle gave fee._'; A

simple title to all sewer lines located on property known as Country Lakes Subd1v1s1on
along with the express right to maintain those lines to the Town of Lexington. (R. pp. 233;

286~ 287)

Appellant McGulnn Construct1on Management is the Developer of thel'if-'v-" BRI

neighborhood known as the Gates Common Subdivision. Appellant is the successor in
interest to Coventry Associates, Inc., in a deed filed April 11, 1988. (R. p. 197). Gates

__A:"‘_-Common subd1v1s1on backs up to the Coventry Lakes subd1v1s1on and the Respondent_v '

R Esplnos property in Lexmgton Appellant McGulnn applled to have the property rezoned5’" Lo

for purposes of developing a subdivision and was granted the zoning for Wthh he had

applied. (R p.- 197). Storm drainage, water, and sewer infrastructure needed to be -

'-.1nstalled for the Appellant s prOJect Thls was to be accomphshed by connectlng the. new._:""""." L

"underground 1nfrastructure to ‘the spur llne runmng under the ex1st1ng easement onm- S

Respondent Espinos' property. The installation would require connecting the new

4




S '-1nfrastructure w1th the ex1st1ng 1nfrastructure located under the Respondents property

| .f: The Town of Lexmgton approved the use of thrs dramage easement by the Appellant‘ o

McGuinn (R. p. 197). Appellant obtained a bulldmg permrt from the Town of Lexmgton

(R. p. 201). All necessary permits were obtained to begin Construction. (R. p. 200).

In 2005 Appellant McGumn was in- the process of completmg this work ,v_f

H‘:'?‘Appellant obtamed a buildrng permlt from the Appellant Town of Lexmgton and had all e

bu11d1ng plans approved by the Town. (R. p. 197). With the Town s permission and after |

obtaining all necessary approvals Appellant McGuinn began to use the sanitary system

R =,easement to connect Appellant's housmg development to the Town S sewer system (R p' B

197) Respondents Espmo refused to allow Appellant McGulnn to perform this task : Lnan

asserting, in part, that the easement in question is limited to the maintenance of the sewer
system. This dispute led to the action which is presently before this Court on appeal

STANDARD OF REVIEW

A Tr1al Court may grant a party s Motlon for Summary Judgment 1f thepleadmgs, l._.j‘ -
depositions, answers to interrogatories, and admissions on ﬁle, together with the affidavits,

if any, show that there is no genuine issue as to any material fact and that the moving party

' -'1s entltled to a ]udgment as a maiter of law (Rule 56(c) SCRCP) An appellate court;,' E :

.‘apphes the same standard used by the tr1al court under Rule 56(c) when rev1ew1ng the.'

grant of a motion for summary _]udgment. Epstein v. Coastal Timber, Co., 393 S.C. 276,
711 S.E.2d 912 (2011) In determining whether any triable issues of fact exist -the

. _ev1dence and all reasonable mferences that can be drawn from the ev1dence must be_ o

‘-'-Jbvrewed in the llght most favorable to the non—movmg party Law v S C Dep’t of Corr S

368 S.C. 424, 434, 629 S.E.2d 642, 648 (2006). Even when there is no dispute as to the

. evidentiary facts, summary judgment should be denied when there is a dispute as to the




R concluswns or 1nferences that can be drawn therefrom Wzlson v Style Crest Prods Inc

367 S.C. 653, 656 627 S. E 2d 733 735 (2006). “[I]n cases applymg the preponderance of '
the evidence burden of proof, the non-moving party is only required to submit a mere

- scintilla of evidence in order-to withstand a motion for summary j_udgment.’-’, Halfzco_cky, S

. Mid-South Mgmt. Co. 381 S.C. 326, 330, 673 S.E:2d 801, 803-(2009). " Summary " ="
. judgment is not appropriate where further inquiry into the facts of the case is desirable to‘
clarify the application of the law. Lanham v. Blue Cross Blue Shield of South Carolina,

. 349 S.C.356, 563 S.E.2d. 331 (2002)

I THE COURT ERRED IN GRANTING RESPONDENTS’ MOTION FOR
SUMMARY JUDGEMENT AS TO APPELLANT’S DECLARATORY
JUDGMENT CAUSE OF ACTION.

Applymg the standard(s) set forth above it 1s clear that Judge Johnson erred in

o ﬁndmg and ruhng that there were no genume 1ssues as to any materlal trlable questlons of
fact present in this case and rulmg that the Respondents were entrtled to Judgment as a

matter of law. Judge Keesley continued and affirmed these errors of law in his Order in

e ‘afﬁrmmg the grantmg of summary Judgment on behalf of the Respondents The Lower :

o Courts ruhngs overlooked and 1gnored the facts of this ¢ case and apphcable South Carolmal-' e
case law and should be reversed by this Court and this matter should be remanded to the‘
Lower Court for further proceedings.

A  Judge J ohnson s Order Overlooks Issues of Materlal Fact

Summary Judgment is approprlate only where there.are no" genume 1ssues of R

material fact and it is clear that the moving party is entrtled to Judgment as a matter of law.

.(Rule 56(c) SCRAP). In determining whether any triable issues of fact exist, the evidence

.‘ ‘and‘all inferences that can be reasonably drawn from the ;eyid_ence”‘r_nu.s‘tbe' viewed inthe S




light most favorable to the nonmoving party. Koestler v. Carolina Rental Ctr., 3 13 8.C.
490, 443 S.E.2d 392 (1994); Hancock v. Mid-South Management Co., Inc. 381 S.C. 326,

673 S.E. 2d 801 (2009) Further, the non- movmg party is only requlred to. present a mere

s sc1ntrlla of ev1dence to w1thstand a motron for summary Judgment Hancock W Mld South

' Management Co., Inc. 381 S.C. 326, 673 S.E.2d 801 (2009); Rosen v. Umverszly of South

Carolina, 398 S.C. 703, 731 S.E.2d 298 (Ct. App. 2011).

= Judge Ji ohnson found and ruled as a matter. of law that Appellant had no, authorlty e

- "'_l-under the easement to enter Respondents property and/or connect fo the dramage and/or,. L

sewer line in Coventry Lakes Subdivision. In doing so, Judge Johnson very narrowly

construed the language contained in the deed, deeding the easements and line to the Town

of Lexington. A review of the recordfon this case: demonStrates ’ that‘;;the_'r"e was ample L

evidence preserted before Judge Johnson which should have prechided summary judgment. -

as to the nature of the easement, the scope of the easement and whether or not Appellant

had the right to utilize it. The Appellant introduced a Plat dated April 27 1992. (R. p.

213) Th1s plat spec1ﬁcally prepared for the Respondents clearly shows the ex1stence of aj';f' L

L dramage and sewage l1nes across the Respondents property These easements do not SRt

connect to anything on Respondents’ property. They go in and out of the Respondents’

property. In fact one of these easements shows water being discharged beyond

,Respondents property 1nto property now owned by Appellant (R p 213) lt’"s j‘clear‘:-__.

- from rev1ew1ng th1s Plat that the easements across Respondents property were. 1ntended as-—.,"'~ S

"spur" lines to serve areas not yet developed at the time Respondents bought the1r property.

This is exactly the type of use that Appellant is seekmg in this case, that the language of

',the Plat e1ther creates an easement by dedrcatlon or strongly supports Appellant' :

2 1nterpretatlon of the plat and deed. (R p. 40) "To rule otherwise would clearly contravene RN

7



public policy, and the apparent purpose of the easement, to serve the future development of

: 'propertles adjacent to. Respondents property wh1ch were: not yet deve10ped To the- o

contrary, the easement as construed and 1nterpreted by Judge Johnson would sérve no-_l' e

purpose whatsoever. Clearly‘the plat and the deed create questlons of fact as to the intent

and scope of the easement.

Further the Appellant presented the afﬁdav1t of Wade McGurnn the pnnmpal of e ‘

McGulnn Constructlon Management Ine. (and Gates Common LLC) (R p 197) Mr tf’,'-"_"-5,'2-:‘-.“:7" D

McGulnns afﬁdav1t is consistent w1th the draw1ngs on the 1992 plat of Respondents
property and the deed to Lexington County and provides that permissive-use of existing

' llnes and easements such as he is seeklng in th1s case, -are. the standard and common

:‘;manner of expandmg a sewage system' " (R p 198) The Appellants afﬁdavrt also i

| provrdes that, "the use of and work planned to occur in the easement is within the scope of

the easement, as the operation and maintenance of a sewer system. This was confirmed in

“a legal oplmon obtamed by my company, and attached as. Exh1b1t "C " (R p 198)'

: ‘Appellant's afﬁdavrt also contarned in add1t10n 10 the legal op1n10n documents showmg

that all necessary permissions and approval were obtarned by it prior to the commencement
of this work, including from the owner of the easement (and the underground pipes), the

Town of Lex1ngton (R pp- 201 205)

In deterrmnmg the scope of an easement the Court looks 0 the 1ntent of the partles_' e

and the intent of the parties who created it. See, Lighthouse v. South Island Public Service

- District, 355 S.C. 529 30 S.E.2d 146 (1993). Appellant submits that the evidence

- _' -,presented before Judge Johnson clearly creates a questlon of fact or, at the very least a . -

s sc1nt111a of ev1dence wh1ch precludes the grantmg of summary Judgment in Respondents B

favor as to this issue. None of evidence submitted to the Court by Respondents, or relied

8




upon by the Lower Court, refutes th1s ev1dence At the very least thrs ev1dence creates :

o -.A.._-.'_;"legltrmate trrable -and materlal issues. of fact and constrtutes more than a scmtrlla" ofé

: 'ev1dence needed to defeat Respondents summary Judgment and the Order denylng.v'
reconsideration are clearly erroneous and should be reversed by the Court.

Judge Johnson relied primarily on excerpts of testimony from Gene Edwards,

former Town Engmeer and Rosemarle Nuzzo an engmeer from the Town of Lexrn ston, < i

' :who approved Appellant's plans to tie into the ex1st1ng easement/sewer l1nes and'-' e

- representatives of the field engineers hired by Appellant. (R. p. 15). None of this

v testlmony, which, as construed and interpreted by the Court conﬂlcts w1th the Affidavit of Co

e Wade McGumn submltted to: the Court or goes to anyone s 1ntent1on as to the scope of the R, S

| Easement granted to the ToWn. ThlS testlmony, as presented to the Court and rehed on by
the Court in its Order, does not support the restrictive interpretation of the easements

granted to the Town of Lexington. At best, it merely creates questions of fact as to these

" ‘issues. ‘Tt i§ not ‘sufficient to” grant Respondents a judgment s a-matter 'of law as'to " 1 1

Appellant’s causes of action for declaratory judgment'.

B. The Court and Respondents’ Counsel Recognized the Existence of
Questions of Fact.

As set forth above questlons of fact precludrng summary Judgment were presented |

- "to Judge J ohnson wh1ch were ultlmately lgnored by Judge Johnson in hlS Order grants the ‘hv' SR

Respondents summary judgment to Appellant’s declaratory judgment cause of action.

However, both counsel for Respondents and Judge Johnson specifically recognized the

S ]ex1stence of questrons of fact at the hearmg and in the Order grantmg Respondents cross- SR

| motlon for summary Judgment '

llin

Judge Johnson's Order dated June 16, 2008, recognizes a nurnber of facts




;1: controversy n. (R P. 15) (Appellant submlts that the fact Judge J ohnson found there to be;

| facts in controversy, clearly supports Appellant's argument that summary Judgment was’
inappropriate in this case). Appellant submits that much of the Lower Court's Order is
taken up by identifying facts and issues and then attempting to resolve them. (R. p. 15).

Judge Johnson c1ted several mstances/examples of conﬂlctlng ev1dence 1n hls-'

rec1tat10n of facts (R. p. 15) Judge Johnson's Order c1tes numerous 1ssues many of whrch'..' S
he considered "significant." (R. pp. 19 - 20). Instead of recognizing that these issues were

issues in dispute that needed to be r_esolved by a trier of fact, Judge Johnson ei_ther

- Johnson mlsconstrued and mrsapplred South Carohna Law pertaining to summary o
judgment. Both his Order granting Respondents' motion and Judge Keesley's Order
afﬁrmrng it are erroneous and should be reversed by thls Court and the case remanded for

L further proceedrngs 1n the Lower Court

Flnally, 1t should be noted that thrs matter came before Judge Johnson pursuant to o
cross motions for summary judgment. In his argument before Judge Johnson, counsel for

V_Respondents, strenuously argued that summary judgment to the Appellant was not proper

- -"because there ‘were, many, many issues of fact" pertalmng to whether or not Appellant;":_‘ ERE R
had the right to use the existing easement over Respondents property (R pp. 254; 25 8)

C. Judge Johnson Misconstrued the Nature of the Proceedings Before
Him.

. Judge Johnson erred in treating the motion;-biefore h1m as a betich trial of thecase sl

" and not as a summary- judgment motion. Based, upon this error of law,.'Judgei-Johnson,f R
applied the incorrect standard and ignored evidence in the record. His Order and Judge

Keesley's Order denying Appellant's motion for reconsideration are an abuse of discretion,

attempted to rule on them ‘as- a matter of law or. 1gnore them altogether In so domg, Judge' s



* clarly croneous and should b revered by this Court.
As set forth above, this matter came before Judge Johnson pursuant to the parties'
Rule (56) SCRCP cross motions for summary Judgment and pursuant to various motrons to

o i dismlss (R pp 115 150 152 153) At no t1me d1d the parties agree or stipulate that this o

R ﬂ”matter was before the Court on any- other grounds or for any other reason.- At no t1me d1d?f o

the parties inform the Court that this matter was ripe for any adjudication beyond the scope

‘ of the summary judgment motions ﬁled with the Court Both parties submitted

: _memoranda Appellant submltted an. afﬁdavrt of Wade McGuinn (R p 153) Sorne of .

:,'-the dlscovery already taken was submltted to the Court but not all At 1no time d1d the‘ SR
parties inform the Court that discovery had been completed.
At oral argument ample ev1dence was presented before Judge Johnson Judge. ,

' .»-Johnsons Order dated June 16 2008 set forth a number of facts "1n controversy " (R P .

17). (As set forth above Appellant submits that the fact Judge J ohnson found there to bef»"'": S
facts "in controversy," clearly supports his argument that summary judgment was
inappropriate in this case.)

In fact Judge Johnson crted several 1nstances/examples of conﬂlctlng ev1dence 1n’-:- G

rl.the body of hls Order. (R p. 15) Judge Johnsons Order cites numerous issues, many of SR
which he considered "significant." (R. pp. 19 - 20). Instead of recognizing that these issues
;Were 1ssues 1n dispute that needed to be resolved by a tr1er of fact Judge Johnson e1ther o

!;_"attempted to resolve them rule on. them as'a matter of law or 1gnore them altogeth'

There are numerous 1nstances in the Order where the Court appears to make ﬁndmgs as to' N S
the weight to be given to deposition excerpts presented by one of the parties. (R. pp. 17 -
l9_). In add1t10n Judge J ohnson s Order contains ﬁndmgs of fact as to ev1dence not‘

- '_._-.="_'::inti‘0d119¢d ;“5me , -the, 're_co_rd,‘rbu’tf;'-f;antrcip_atedz'.‘,_‘- bY;-g hrm ("The Defend_ants antrcipate




testimony of the town attorney that at no time was he asked to opine as to the legal

-”_:'author1ty granted to the Town on the easement in questlon and what authorlty, 1f any, the o

‘-_:developer would have denved therefrom " (R p l7) ThlS Went well beyond the purv1er e o

R '.":'_clearly erroneous and should be reversed by the Court

of posture in wh1ch this matter was before the Court a summary Judgment motlon Judge '
Johnson's Order and the findings and rulings contained therein clearly exceeded the

= _r’n"oti'0ns "which brou'ght this matter before,‘the If;o\ve‘r C0urt -The 'Lower,C_ourt."'Orders are RSk

II. THE LOWER COURT ERRED IN GRANTING RESPONDENTS’v -
MOTIONS FOR SUMMARY JUDGMENT AS TO SLANDER OF TITLE
AND TORTIOUS INTERFERENCE WITH CONTRACT.

The Lower Court erred in grantlng the Respondents motlons for surnmary.-, =

]udgment as to Appellant S causes of act1on for slander of t1tle and tortlous erference_'-:;jf_ SRR
with contract. Although Judge Johnson set forth the elements for each cause of actron he

based his rulings as to these causes of action solely on the reasoning that, “as the Court has

‘ determmed that the Plamtlff (Appellant) d1d not have the authorrty to occupy the Espmos _i:’.'

B .J::‘:.(Respondents ) Property or to connect to e1ther sewer of” dralnage llnes in Coventry Lakes 'v,l.."."j T

Subdivision.” (R. pp. 23 — 24). As set forth and argued above, the Court clearly

committed error(s) of law in its determination as a matter of law that Appellant did not

o B 'have any r1ghts to enter Respondents property or to connect to e1ther sewer or dramage AR

S ThlS determmatlon was clearly erroneous and the Court’s Orders should be reversed by the s
Court. Slm1larly, this erroneous finding, which constitutes a clear abuse of discretion on
" the part of the Lower Court, cannot be and should not be used as the basis for grantmg

- Respondents Summary Judgment Motlons as to e1ther the sland of t1tle or 1nterference'.__:f1v_

"--‘w1th contract causes of act1on The Order of Judge Johnson and the Order of Judge

Keesley afﬁrming it are clearly erroneous and should be reversed by this Court.
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CONCLUSION

V1ew1ng the ev1dence presented in the llght most favorable to Appellant the non-""" o i

.'_-'movmg party, the plat and deed clearly 1nd1cate the easemments. at issue in thls case: were co

intended to service the Appellant's property and were intended for an expansmn of the

Town s sewer system. Thus, there is a genume issue of material fact as to the nature and

: 'scope of the easements and whether or not the Appellant has the rlght to t1e1 |

1nto/use/1mprove them, and 1t was an abuse of dlscret1on and an-error of law,for the court"‘
to find otherwise.

Respectfully submitted,

S. Jahue Moore.

John C. Bradley, Jr.

MOORE TAYLOR LAW FIRM, P.A.

1700 Sunset Boulevard

West Columbia, SC 29169

803-796-9160. -

john@mittlaw. com: SRS
"Attorneys. for Appellant McGumn

Construction Management Inc.

West Columbia, South Carolina

April 7,2015
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