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May 12, 2015
MAY 18 2015
Via US Mail
Daniel Shearouse R.C. Su
Clerk of Court <% eUpreme Court

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Notice of Intent to Appeal from Humberto Alonso Garcia vs. State of South
Carolina C.A. No.: 2014-CP-23-4293

Dear Mr. Shearouse: .

[ was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certiorari. On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof of service. I've enclosed a copy of the Honorable
Edward W. Miller’s Order of Dismissal to be challenged on appeal. By copy of this letter, I am
also serving my client, counsel for the State of South Carolina, the South Carolina Commission
of Indigent Defense - Appellate Defense Division and the Greenville County Clerk’s Office.

Thank you for your assistance in this matter and if you have any questions, please feel
free to contact me.

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorney at Law

RMAjr/dl
Enclosures (as stated)




CcC:

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street

Greenville, SC 29601

Karen C. Ratigan

Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211-11549

Humberto Alonso Garcia SCDC#
Ridgeland Correctional Institution
Post Office Box 2039

Ridgeland, South Carolina 29936

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433
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THE STATE OF SOUTH CAROLINA
In The Supreme Court MAY 18 2015

R .
APPEAL FROM GREENVILLE COUNTY S.C. Supreme Court

Humberto Alonso Garcia,.................

V.

State of South Carolina ...................

Court of Common Pleas

Edward W. Miller, Circuit Court Judge

Case No. 2014-CP-23-4293

..................................................... Appellant,

.................................................... Respondent.

NOTICE OF APPEAL

Appellant appeals the Honorable Edward W. Miller’s Order of Dismissal dismissing

Appellant's application for post-conviction relief. On May 6, 2015, the Honorable Edward W.

Miller signed an order dismissing Appellant's application for post-conviction relief with

prejudice. Appellant, through counsel, received written notice of entry of this order on May 11,

2015. A copy of the Honorable Edward W. Miller’s Order of Dismissal is attached.

Greenville, South Carolina
May 12, 2015

R. Mil 1ail, Jr.
Attorfley At Law
II N Irvine St., Suite 11

Greenville, SC 29601

Telephone (864) 232-9390

Facsimile (864) 232-9392

Attorney for Humberto Alonso Garcia




Other Counsel of Record and Interested Parties:

Karen C. Ratigan, Esq.
Assistant Attorney General
PO Box 11549

Columbia, SC 29211

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street

Greenville, SC 29601

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433

Humberto Alonso Garcia SCDC#00359253
Ridgeland Correctional Institution

Post Office Box 2039

Ridgeland, South Carolina29936
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THE STATE OF SOUTH CAROLINA
MAY 18 2015

In The Supreme Court

S.C. Supreme Court
APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
Edward W. Miller, Circuit Court Judge
Case No. 2014-CP-23-4293

Humberto ALOnSO Garcia,.........o.euuineitiieitiie e Appellant,

V.

State of South Carolina ...........o.iuiiiinii i Respondent.

CERTIFICATE OF SERVICE

I, Denise Tanner LaBeck, paralegal to R. Mills Ariail, Jr., do hereby certify that on this
May 12, 2015, I served upon the below named Respondents copies of the NOTICE OF
APPEAL by depositing copies of the same via U.S. Mail, postage prepaid, Registered Mail in an

envelope addressed as set forth herein below:

Karen C. Ratigan, Esq. Greenville County Clerk’s Office
Assistant Attorney General Greenville County Courthouse
PO Box 11549 305 East North Street

Columbia, SC 29211 Greenville, SC 29601

Attorney for the State of South Carolina

Humberto Alonso Garcia SCDC#
Ridgeland Correctional Institution
Post Office Box 2039

Ridgeland, South Carolina 29936

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433 DAY, Tanrer Lakreclc

Denise Tanner LaBeck

May 12, 2015



STATE OF SOUTH' CAROLINA JUDGMENT IN A CIVIL GASE
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COUNTY OF GREENVILLE CASE NO: 2014CP2304293 = r~ oo
. IN.-THE:COURT-OF COMMON PLEAS ==
L el g i Gaen (\E =
Humberto Alonso-Garéia vs. South Carolina State Of 5 T o &
CHECK.ONE: o 2o
D JURY'VERDICT. “This action carié-before thezcourt for a rnal by )ury The issues have: beenﬂed and-a verdict
o rendered. - '
0 DECISION! BY:THECOURT.... ~Th|s acuon came; to mal or heanng before;the coun The issues: have been tned .or heard.and
a dec:smn rendered :
= ACTION DlSMISSED(CHECK REASQN): [ Rule 12(b):. SCRCP; CJRule4i(@),
_ SCRCP (Vol Nonsuit): a Rule 43(K), SCRGP (Settled); (] Otet: '
8 ACTION STRlCKEN (CHECK REASON): [ Rule’40(j):SEREP; [ Bankruptcy:
- Bmdmg arbm'atlon sub_pect to. rrght 16 réstore to: confirm,. vacaté or. modxfy arbitration award;
E] Other:.
D DlSPOSlTlON OF’APPEAL TO; THE.CIRCUIT-COURT (CHECK. APPLICABLE 'BOX):
: [ aff ; D Reveised; ] Remandeg;

E] Other:

NOTE ATTORNEYS ARE RESPONSIBLE FGR‘NGT[FYING"LOWER COURT'“TRIBUNAL OR

,AGENCY @Ff'THE CIRCUIT-,C@URT RULING.IN’ TH!S*-,APPEAL
D See attached order; D Statement ofJudgment by the Court::

E -Edward W; Miller

_This Judgment was entered on the and a copy malled f'lrst c!ass this-, 0 attomevs of feEord of 1o pames (when
appearmg;_pro 'sé)as-follows:

Christine: Ratigan:PQ.Box 11549 Columbia,

ATTORNEY(S)FOR THE DEFENDANT(S)

Paul B:-Wickensimér Greenvllle County Clerk:Of Court
= Clerk ofCoun

CPFORM4M
SCCA ‘SCRCP. Form 4:Reviged: 06P008
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. STATE OF SOUTH CAROLINA 2
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Humbérto-Alotiso Garcra
S.C.D.C. No.359253,
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ORDER:OF DISMISSAL
V.

| State of:South: Carolina,

‘Respondent. ENTERED COMPUTER

)
)

)

)

)

)
‘ )
Applicant, )
)

)

)

)

)

)

)

'I'hrs matter ﬁorﬁés before -th'e‘ Court by way-of an ”-’a’b‘pli’éatibh’f“fdrfip‘bs't~Cthieti'c>n relief
evndentrar.y hearing was held on ‘April 22, 2015 -at the Greenville' County’ Courthouse. The

Applxcant was: present and represented by R Mrlls Anall Jr Esqu_ir_e.; Karen C. Ratigan,

Esg_}rrre;quhe:So,uth;Carpl ina: force-,of ‘the.gAttomey;aG'eneraL repre,serrfed?the.Resa_go,ndent'..

Ve e e s s+ gt oy ot

 The Ap]ilicgmi-te“sgiﬁedf;o'nr hrsownbcbalf ‘ag-.',the-.}_?__CR‘;liez”ir_ihg. _Also testifying was the
Applicants:piea counsel, Robert.E: Tanaurio, Esquire. The Court had before it-the transcript of

the: guilty plea- hearing; -the. Greenville ;c:-"o'unt.y Clerk of Cbﬁft-; records, ‘the South: Carolina

recnons records the -PER: applrcanon, the retum and Apphcant s Exhrbrt 1.

it S

PROCEDURAL HISTORY

. order '_ ‘commiitment from thfc;i'Gir,@;@nyi}!f@_ Q@gn.ty L.C,l,l@'_rk‘_gf;'@o;urﬁt'-- IheéfA}épl_Lcan;jt was indicted

~-at the: Séé!ﬁmhc.riz()l}? term. of ithe .G_iree_n_,vi,,l‘le--CQumyf*G.rands.J ury for two counts of trafficking

1_‘;cocafi'ne:(201-25(33223‘5’-.4@@4‘,»54985_‘):.; He:was represented 5byf'-RoberrfE.. ’Ianaur'iq;;;Esqdire.

~ On March 12; 2014, the Applicaiit;plediguilty. The:Honorable Lee S. Alford sentenced




the Applicant 1o concurrent terms of 12 years on each count of trafficking: cocaine, 28-100

grams. The Applicant-did not appeal,

ALLEGATIONS

In his application, the Applicant alleges he ‘is being: held in cusiody: unlawfully for ‘the
¢ following reasons:
1. .In‘e’ffe‘cti\'/e assistance.of. counsel.
a.. “My lawyer could-have-made a better. argument about-the-car not

bemg in my name;, and the, factthat I did: not know: the-drugs ‘were
in the car.’

EINDINGS OF FACT. AND:CONCLUSIONS OF EAW

This Court had the Qpportuni"tx to review. the record ‘in its entiréty and heard ‘the.
testimony-and argiiments presented at. the PCR Kearing, This.Court further had the opportunity

' to observe ‘each witness. who testified at-the hedring, -and to_closely: pass upon: their credibility.

““This Court has weighed:the testimony accordingly. Set forth below dre-the relevant findings of
| fact and conclusions of law.as required by S.C. Code Anii§ 17-27:801(2003).

Inefféctive Assistance:of Counsel

The: Applicant .alleges he received ineffective. assistance-of counsel. Tn a PCR action;-

[t]he burden of ‘proofis on the apphcant to" prove hrs allegations. by a preponderance of ‘the

“evidence :Fraslerv State, 351.S.C. 385, 389 570 S:E2d 172,174 (2002)

i:must: show. both (1) that his.counsel farled to render reasonably effective: -dssistance under

|
i’
{

prévailing -professional :norms,, and. (2) that he was prejudiced by. his -counsel’s. ‘ineffective:

Xperformance See: Stnckland Vi Washmgton 466 'U.S. 668, 104 S. Gt. 2052 (1984), Porter v

State 368 S:iC. 378, 383,-629-S.E;2d. 353 356 (2006). Wheii there has been a guilty-pléa, the

PRI i e R R o A P b o




applicant must prove that counsel’s representation was belgw the standard of reasonableness and
. ‘that; but forco’unsgl"sf-:uijp,rgfgsfsionall"errors,ithére is a reasonable probability that he would not

~have pled.guilty and would. have insisted on-going:to trial. Hill v: Lockhart, 474 U:S. 52, 58:59,

106, Ct.’366, 370 (1985); Roscoe v. State, 345'S.C. 16,20, 546.S E.2d 417, 419 (2001).

The Applicantstated he.and, plea.counsel.reviewed the State’s-evidence -and ‘his.version of
. events. The Applicant stated Vtheyﬁ'reyiew;ad*th}a‘;i_stg;emamj;he gave to «p‘o_lfi‘cje and the.fact that he.
-'Cohs'éin',f_c'ﬂ.ffoi.*'s"earcﬁvéséof"f‘hits vehicle dnd residence. The Appliicfam-fs_‘tiit_éd plea-counsel did: not

‘discuss: potential :search:arid

seizure: issues. with him. ‘The’ Applicant.stated ‘he would: ‘have: ™

received.a 'ICSSén.s‘énteh_t:e_' if plea-counsel.did more work on his-case,

’fPle,a_couns’el"'ité'stiﬁgd"j_ljgé filed discovery, mptibns;rc_c‘:eiveg those: materials; and-reviéwed
. them. Plea counsel testified he had at least six meetings with the Applicant-at the jail,-and tha
;E:}his;associate;-al"so had fmectiggs_,_with_the.Ap‘_yp_l‘i;ant,v Plea counsel testified he ar_ldr;t}__xé-:Applj'can,t
;gz'revie'wéd hi$ -version of events: and that it -was harmful to the -case thdt the searches were.
 undertaken :with the ::"ppli@nt'?;sf'qg'gi;sgnt; Plea:counsel testified he 'did not believe ‘there was a.
Z viable argiment to be made to suppréss the evidence. Plea counsel testified ihe: Applicant pled
. guilty the:-morning-of trial:and that;. while there-was-a pending:motion to réveal the identity of the

wcoufidential-informant, if the informant was:produced at:trial; thiete was no_chance of winniiig.

Plea counsel testified he spoke with the Applicarit-and the Applicant decidedto plead giilty:
r Thi’SfCO“ft:i;fl@EéSj-,-‘h@,fAEB!l%gc.antgadﬁlift?(i{tb?,l_‘bg ‘pleaijudge both: that he-was:guilty and that
the facts recitéd:by- the solicitor were trie. (Plea transcript, p. I;:p.14). '?T:he;Ap‘pli’c‘j-'(_'z_r‘it;g_l;soxt_cj‘gd,
the plea judge thzitl“hé,::unders'toqd the trial rights he was waiving in‘pleading guilty, was satisfied

withvfc’qg”n'Sje;l,;.;and had.not.been.coerced in-any. way.. (;P_leaf:transcript_«,; pp.7-10).

i
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“This Court.finds the Applicant-failed to meet his burden of proving plea counsel did not

discuss potential search and seizure issues. Plea counsel testified he had several meetings: with

- the.Applicant and discussed the case. Plea counsel testified they specifically discussed both the
: Apﬁlit’a_'n't,’s statement and.the fact that -he consented to.the searches of hi§ vehicle and residence.
Plea counsel testified there was no viable argumentto be made o -suppress. the evidence. This
. Court finds ‘plea ¢ounisel’s testimony-is credible. This Court: further. finds ‘the. Applicant has
failed to. articulate- what ‘Foufth Amenameﬁt‘ challenge should have been. made ‘in this case:
.'iRegardless this: Court finds. that g1ven the: undlsputed faets.in ‘this-case, the Applicant-cannots *
. prové-he was' Qrgjudiced'vby_:»thé lack of a suppression motion because such'a motion would have

“been-unsuccessful.. See Slkes V.. State .323 §.C. .28, 30, 448 S:E:2d 560;°562 (1994) ( ‘When the

défendant claims ‘that counsel’ s-failure to: amculate a Fourth- Amendment .claim was/ineffective

 assistance, defendant-must show that:such:claim is-meritorious 4nd that.the verdict would have

‘beendifferent absent the ‘evidence that:shouldhave been excl uded.”) (citation:omitted).

" This Court finds: the: Applicant failed to meet his burden:of proving plea-counsel should.

have doné more. work on his:casé. This*Cotirt finids thisallegation must be denied: because-the:

;-Appli_’can'g failed: to .articulate what.further investigation -or -arguments. plea counsel could have

i t0 conduct an mdependent -mv’e'sugation does not. constitute ineffective assistance of counsel

when the a]legauon is. supponcd only by mere: speculauon as'to the result). While.the: Apphcant.

is:the 3udge Z\ji/'hb :id‘e‘(ggmin’gsgseg!encing,jnét-_{the;pzir'fics, See;In .re;"fM'.BfH;;,_ 387 S.C.1323, 326,

692 S:E.2d 541, 542 (2010 (“A trial judge has broad discretion in sentencing within Statutory

CHlimits. ),

e T s




Accordingly, this Court finds the Applicant has failed to prove the. first prong of the

: *S'tric'klan;i_ test: —. that :plea counsel -failed to render reasonably- effective assistance: under
iprevailing_pro'f_és'_s_iqnal,Ano,rr,ns. The Applicant failed to-present specific and.compelling evidence:

. that plea.counsel committed either ‘errors or omissions in his representation of the Applicant.

This Court also ﬁnds the Applicant has failed.1o prove the second prong-of Strickland — that he

5 was;_grqudlce_q; byv,plga,cqgns‘,el’-s.pcr»__formanc’c.-

This' Court concludes.the Applicant hag not met his burden of proving counsel. failed-to

render. reasonably effecuve assnstance See’ Frasxer v. State, 351.8.Cxat: 389, 570'S.E:2d at.174-

All Othe;t Allegations

As t0.any and all allegations.that were. raised in the application or at the hearing"’in- this.
matter and -not specifically addressed in ‘this Order, this Court finds the Applicant faxled to.
present -any tesumony, argument, or. evidence at the hearing: r_e_gagd1q.g:> such :.allqgatlons,-
‘Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based' on all the foregoing;. this -Court -finds and -concludes. the Applicant has ‘not:

;es.t_él;’l_i_ghegj.{iiﬂny,.chstitutional. violations or: dcp;i_vat_ions; before or. ‘du‘ri'ng"’ his. guilty plea. and

S NP

;proceedings. Counse
e TR TR “

. prejudiced by counsel’s representation, fherefore this PCR appllcatxon must: be' denied and

';dis’_mi_mii with;prejudice.

i
H

TI?his:Cquniﬁgd_v§SQ§ ;.tuhg_;iAppl'icam that he:must file 'a';notiqe-of‘jgtenit:»to;ap_peal_'.wi'thin thirty
(30 azi'){s"::from.'th‘eifj_tece'_ip; of.this Order if he Wants:to secure appropriate appellate review. His

!.a'ttemfio‘n:ig-;gl__sjq directed to, Rules 203,206, and 243.0f the South Carolina-Appellaté Court Rules

for. the:appropriate procedures to.-fblIOW"'zi_ft’er_,ilping of intent-to. appeal has beei timely filed.




[ .
T

IT IS THEREFORE ORDERED:

L.

2.

That ‘the. application for ‘post-conviction relief be denied -and
dismissed with prejudice; and

That the Applicant be remanded to the custody of the Rcsgondem-.

\"-:»;-;Sicfﬁlth‘-;Gé'rpl.i_ea-




i

R. MiLLs >B_>__.J JR.

11 NORTH IRVINE STREET. SuITE 11
GREENVILLE, SC 29601

Daniel Shearouse

Clerk of Court

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211
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