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DOR 003

'STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT SC.‘A.DMW_ LAW COURT

Southeast Cinema Entertainment, Inc., Docket No.: 12-ALJ-17-0390-CC

Petitioner,

)
)
)
. | Yoo ‘ o
V. ' o ) _ ORDER /A7
| ' .
South Carolina Department of Revenue, )
)
)
)

Respbﬁdént.

T : Ly
APPEARANCES: Petitioner: Jeffrey T. Allen, Esquire; and Erik P. Doerring,
Respondent: Adam N. Marinelli, Esquire

" STATEMENT OF THE CASE
~ This matter is before the South Carolina Admini.stra:tive Law Court (“the ALC” or “the

- - ‘ - L\- ~ - . .
Court”) pursuant to a Request for a Contested Case Hearing filed by Southeast Cinema

Entertainment, Inc. (“Petitiorier’T) challenging the South Carolina Department of Revenue’s

(“Respoﬁdent’s” or “the Department’s”) denial of a refund request for sales tax paid on the

purchase of cinema equipment from IMAX Corporation (“[IMAX?”). Petitioner owns and

operates a movie theatre business located in Chérleston, South Carolina. On or about September

30, 2008, Petitioner entered into an agreement (“the Agreement”) to purchase an IMAX theatre

| system (“the system”) from. IMAX for $1.15 million. IMAX, which has a nexus with the State

of South Carolina,' charged Petitioner sales tax on the purchase price of the system and on '

related “additional payments.”

- Petitioner obtained an assigniment olf rights from IMAX, and submitted a request to the

Debaﬁmeﬁt for a refund of part of the sales taxes it paid on the purchaée of the'systém. '

Specifically, Petitioner submitted' an ST-14 form requesﬁng a refund: totaling $71;QOO.57,
alleging most of the purchase price of the system reflected the value of un-taxable, intangible

property. The Department denied the request by letter dated September 2, 2011, and Petitioner

' The “Commerce Clause nexus, for sales and use tax purposes, requires some physical pfesence
within the taxing juri'svdiction.”., Travelscape, LLC v. S.C. Dep't of Revenue, 391 S.C. 89, 104,
705 S.E.2d 28,36 (2011). ‘ :
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timely contested the Department’s ‘denia'l on November 3, 2011. On August 2, 2012, the
Department upheld its denial, ﬁnding the full purchase price of the system was subject to Sonth
Carolina sales tax. Petitioner then appealed to this Ceurt. Petitioner and the Depattment
subsequently filed Cross Motions ,for Summary Judgment, and this Court held a hearing on those
Motions on December 13, 2013. |

| FACTS

The Agreement is entitled “Agreement for the Purchase and- Sale and Maintenance of
IMAX® Digital MPX Projection System and Trademark License.” Pursuant to the Agreement,
IMAX had a duty to: (1) sell to Petitioner a large format digital projection system and provide
certain related services; (2) provide maintenance services for a large format digital projection
system;” and (3) license to Petitioner certain IMAX trademarks. The Agreement describes -
IMAX as being “.in,the business of developing, selling and leetsing large format projection.
systems and providing certain relatedservices.” “The Agreement states the sale was solely for the
purchase of the system. It further states the purchase prlce for the system was $1 150,000.00,
which included the first year’s mamtenance fee of $40, 000.* The purchase price was split into.
installment payments, but and the parties did not indicate whether, for example, $500,000 was
for the purcha'se of the projector and $610,000 was for the purchase of the sound system.’

The Agreement also required Petitioner to make “additional payments” to IMAX in
arrears on a monthly basis. These “additional payments” were equal to $40,000 (annually) ot a
percentage of theater admission proceeds, whichever Was greater.

Petitioner, after conducting its own market research, determined that the material
components of the system, if purchased from a vendor other than IMAX, would have a retail
value of approximately $170,694.33. Based on this valuation of the material components,

Petitioner requested the Department refund the portion of the sales tax it paid on the purchase

2 The “system,” as defined by the Agreement includes the prO_]eCtIOIl system the sound system,
the screen, and a 3D glasses cleaning machine.

Spec1ﬁca11y, the Agreement states: “Subject to the terms and conditions contained herein,

- IMAX hereby sells to Client and Client hereby purchases from IMAXC the System,” and

“[Petitioner] shall pay US$1,150,000 as purchase price for the system (the “Purchase Price™),
Wthh shall be payable as IMAX directs.”

* The parties did not contest the inclusion of the maintenance fee as part of the purchase price.
> The purchase price was paid in installments; however, the installments were not structured in a
way to reflect the purchase of different components of the IMAX system or the related services

or benefits.
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price of the system that wis in excess of $170,694.33. Petitioner claimed the remainder of the

‘purchase price after subtracting the value of the material parts related to intangible and un-

* taxable benefits associated with the purchase of the IMAX trademark license.

ISSUES
[.  Whether Petitioner is entitled to a refund of a portion of the sales taxes it ﬁaid on
the initial purchase of the system. _ ‘
I1. Whether Petitioner is cnﬁtled to a refund of sales taxes it paid on “additional

payments” related to the purchase of the system.
A CONCLUSIONS OF LAW

Based upon the submitted briefs, oral arguments presented, and a fhorough examination

of the applicable statutes and juﬁsprudence, [ conclude the following as a matter of law:
This Court has juriSdiction to hear this contested case pursuant to section 1-23-600 of the
South Carolina Code (Supp. 2013). Generally, the party ‘asserting the affirmative issue in an

adjudicatory administrative proceeding has the burden of proof. See Leventis v. S.C. Dep't of

' Health & Envil. Control, 340 S.C. 118, 133,.530 S.E.2d 643, 651 (Ct. App. 2000) (citing 2

Am.Jur.2d Administrative Law § 360 (1994)). | Here, Petitioner requested a contested case
(

hearing and, therefore, has the burden of proof to show by a preponderance of the evidence that

the Department’s tax assessm'e]nt was incorrect. See id.; Anonymous (M-156-90) v. State Bd. of

‘Med. Examiners, 329 S.C. 371, 375, 496 S.E.2d 17, 19 (1998) (holding the standard of proof in

“administrative hearings is generally a preponderance of the evidence™).

This Court’'s Rules of Procedure provide “[tlhe South Carolina Rules of Civil
Procedure . . . may, in the discretion of the presiding administrative law. judge, be applied to
resolve questions not addreséed by these rules.” ALC Rule 68. Rule 56(c) of the South Carolina
Rules of Civil Proced\ure provides summary judgrneht is properly granted when tfle “pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if

any, show that there is no genuine issue as tQ any material fact and that any party is entitled to a

judgment as a matter of law.” See Bovai_n v. Canal Ins., 383 S.C. 100, 105, 678 S.E.2d 422, 424
(2009). In determining whether summary judgment is proper, this Court must construe all
ambiguities, conclusions, and inferences arising from the. evidence against the moving party.”

Byers v. Westinghouse Elec. Corp., 310 S.C. 5, 7, 425 S.E.2d 23, 24 (1992). Although the

evidence and inferences drawn therefrom generally must be construed against the moving party,

“the nonmoving party may not rest upon the mere allegations or denials of the pleadings, but a
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response by affidavit or otherwise . . . must sét forth specific facts creating a genuine issue for
trial.” Rule 56(e), SCRCP. |

“If a statute's language is plain, unambiguous, and conveys a clear meaning ‘the rules of
statutory interpretation are not needed and the court has no right to impose another meaning.’”
Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006) (quoting Hodges v. Rainey,
341 8.C. 79, 85, 533 S.E.2d 578, 581 (2000)). “The words of the statute must be given their

plain and ordinary meaning without resorting to subtle or forced construction to limit or expand
the statute's operation.” Id. “The cardinal rule of statutory construction is to ascertain and
effectuate the intent of the legislature.” Id.

DISCUSSION

I. The taxpaver is not entitled to a refund for sales taxes paid on its initial purchase
price for an IMAX theater system. '

Section 12-36-910(A)lof the South Carolina Code imposes “[a] sales tax, equal to five
percent of the gross proceeds of sales, {] upoﬁ every personl' engaged or continuing within this
State in the business of selling tangible personal propérty at retail.” (emphasis added).
“Retailers” are every person “selling or auctioning tangible personal property whether owned by
the person or others.” 'S.C. Code Ann. § 12-36-70(1)(a). Tangible personal property is defined

as:

personal property which may be seen, weighed, measured, felt, touched, or which
is in any other manner perceptible to the senses. It also includes services and
intangibles, including communications, laundry and related services, furnishing of
accommodations and sales of electricity, the sale or use of which is subject to tax
under this chapter and does not include stocks, notes, bonds, mortgages, or other
evidences of debt. ‘

S.C. Code Ann. § 12-36-60. Next, “gross proceeds of sales” means “the value proceeding or
accruing from the sale, lease, or rental of tangible personal property.” S.C. Code Ann. § 12-36-
90. Furthermore, gross proceeds of sales includes:

(b) the proceeds from the sale of tangible personal property without any deduction
for:

(1) the cost of goods sold; )
(ii) the cost of materials, labor, or service;
(iii) interest paid;

(1v) losses;
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(v) transportation costs;

(vi) manufacturers or importers excise taxes imposed by the United States;
or

(vii) any other expenses;

S.C. Code Ann. § 12—36-9‘0(‘1). Similarly, “sales price” is defined as “the total amount for which
tangible personal property is sold, without any deduction for the cost of the property sold, the
cost of the materials used, labor or service cost, interest paid, losses, or any other expenses. S.C.
Code Ann. § 12-36-130. _ |

These definitions demonstrate the Legislature’s intent to disallow deductions for the
retailer’s cost of labor and services and “any other expenses” from the gross proceeds of sales in
computing sales tax liability. §§ 12-36-90(1)(b), -130. Additionall/y, “tangible -personal
property” includes, to an extent, “intangibles.” Some of the “Intangibles” that are taxable are
listed in the statute. See § 12-36-60. Notably, all of the listed “intangibles” subject to sales tax
appear to be the subject of the retail sale and not incident to the retail sale. See 1d.

It is generally accepted that the sale of a trademark license is the sale of an intangible.
See Media General Communications, Inc. v. South Carolina Department of Revenue, 388 S.C.
138, 141, 694 S.E.2d 525, 526 (2010). In Medial General, the South Carolina Slupreme Court

addressed an issue related to the Department’s accounting practices and allocation of income

taxes. While the case did not deal with sales taxes, part of Media General’s income included
payments for the use of its licenses and trademarks. Id. The Supreme Court categorized these as
“intangible assets.” Id. Specifically, the court stated “[t]hese intangibles include(e] licenses and
other authorizations issued by the Federal Communications Commission (“FCC”) for the
operation of various television broadcasting affiliates, as well as trademarks.” Similarly, in

Geoffrey, Inc. v. South Carolina Tax Commission, 313 S.C. 15, 19, 437 S.E.2d 13, 16 (1993),

another income tax case, the supreme court referred to the licensing of trademarks as an
“intangibles.” |

In this case, Petitioner contends thé purchase price of the system was approximately
$170,694.33 and the remainder of the sales price was payment. for the purchase of IMAX’s
trademark license, which was intangible property and not subject to sales tax. Accordingly,
Petitioner argues the Department only had authority to tax it for the value of the system and not .

the full purchase price. Com)ersely, the Department contends section 12-36-130’s admonition
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that “any other expenses” cannot be deducted from the price of tangible personal property for the

purposes of calculating the sales tax encompasses ancillary purchases like the trademark license.

" As a result, the Department argues the total amount charged in conjunction with the sale or

purchase of tangible personal property is subject to sales tax. This Court agrees with the
Department.
[n supporting its case, the Department cites to Meyers Arnold, Inc. v. South Carolina Tax

Commission, 285 S.C. 303, 305, 328 S.E.2d 920, 922 (Ct. App. 1985). In Myers Arnold, the

South Carolina Court of Appeals addressed whether lay away fees associated with a lay away
purchase were subject to sales tax. Id. The court of appeals determined:

But for the lay away sales, Meyers Arnold would not receive the lay away fees.
The fees are obviously charged for the service rendered in making lay away
sales. For these reasons, this court holds the lay away fees are part of the gross
proceeds of sales and subject to the sales tax.

Id. at 303, 328 S.E.2d at 923. Thus, the court of appeals found that under the definition of “gross
proceeds of sale,” the lay away fee constituted the price for a service incident to the purchase of
the layaway item, which was not deductable for the purpose of administering the sales tax.
Moreover, in Myers Amold, the court of ‘appeals also addressed whether the sales tax applied to
wrapping paper services, and ultimately held “section 12-35-550(14) of the [South Carolina]
Code and Regulation 117-174.154 clearly exempt the proceeds of the sale of gift wrappi;g paper
from the sales tax when the iaaper is used incident to the delivery of tangible personal property”.
(emphasis added). It further found, in 'contrast, Regulation 117-174.238 provides the gross
proceeds from charges for ;gift wrapping not incidenf to the purchase of tangible personal
property are subject to the sales and/or use tax.” Id. at 306, 328 S.E.2d at 922. Therefore, Myers
Arnold suggests that service fees or benefits that are incident to the sale of tangible personal
property are part of the gross proceeds of sale and subject to sales tax.

Here, 1 find Petitioner cannot parse the purchase price of the system into its alleged

component parts to reduce its tax burden. Although the purchase of a trademark license is
’ . f

generally considered an intangible and un-taxable, Petitioner has not presented this Court with an

itemized accounting sheet showing the purchase price of $1.15 million is the sum of the cost of

the system and the cost of the trademark. See Media General Communications, 388 S.C. at 141,
694 S.E.2d at 526; Geoffrey, 313 S.C. at 19, 437 S.E.2d at 16. Nor does the contract itself make

a distinction between the cost of the system and the cost of the trademark when setting out the
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purchase price. The only parsing of the purchase price is the Agreement’s provision allowing for
installment payments, which do not reflect any kind of itemization. The plain language of the
Agreement states the $1.15 million purchase price is for the system, which is tangible personal

property. See Progressive Max Ins. Co. v Floating Caps, Inc., 405 S.C. 35, 46, 747 S.E.2d 178,

184 (2013) (“If [the contract’s] language is plain, unambiguous, and capable of only one
reasonable interpretation, no construction is required and the contract's language determines the
instrument's force and effect.”). Accordingly, the entire purchase price is s’ubject to sales tax.
Furthermore, the benefit of the trademark is granted only by virtue of purchasing the
system. The limited “Trademark License” is conditionally granted to the Petitioner “solely in
connection with the naming, nﬁarketing, promoﬁon and operation of the Theatre utilizing the
system.” In addition, the Agreement requires Petitioner to obtain prior approval from the IMAX
corporation for use of the IMAX name, IMAX formatted content, software, advertising
materials, etc., Which'can only be used‘in conjunction with the system. Thus, although a
valuable intangible asset, the limited trademark license Petitioner received when it purchased the
system is inextricably connected to the purchase of the system.  ~
. In sum, because the plain 1angﬁage of the Agreement provided the purchase price was
,solely for the system, and the alleged intangibles were inextricably linked to the purchase of the
system, [ find the initial purchase price represents the gross proceeds of sale and is subject to
sales tax. See § 12-36-90(1)(b) (disallowing. deductions for the retailer’s cost of labor and

services and “any other expenses” from the gross proceeds of sales in computing sales tax

liability); Meyers Arnold, 285 S.C. at 305-06, 328 S.E.2d at 922-23 (suggestiﬁg service fees or

- benefits incident to the purchase of tangible personal property are part of the gross proceeds of
. sale and subject to sales tzix). Moreover, because this is a legal issue, and Petitioner has failed to
demonstrate a genuine issue as to any material fact to prevent Respondent from being entitled to
judgment as a matter of law regarding the application of sales tax to the full purchase price, I
grant Respondent’s motion for summary judgment and deny Petitioner’s motion for summary

judgment as to this issue. See Rule 56(c), SCRCP.

//
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11, The additional monthly installment payments for the system are not subject to sales

tax.

Petitioner argued at the hearing that the additional payments equal to the greater of
$40,000.00 or a percent of net admissions proceeds® should not be subject to sales tax. Petitiongr
contended the additional payments should be characterized as “box office fees,” which are
exempt from sales tax pursuant to section 12-36-2120(35) of the South Carolina Code. The
Court agrees. » ,

Subsection 35 of section 12-36-2120 specifically exempts from sales taxes “motion

picture film sold or rented to or by theaters.” § 12-36-2120(35). Here, the percentage of net

~ admissions proceeds IMAX charges Petitioner is essentially a fee for showing films provided by

IMAX, which is a box office fee. A box office fee is no more than a charge for renting film,
which is exempt from sales tax under section 12-36-2120(35).

The Department argues the additional payments, because they were established in the

Agreement as part of the purchase of the system, are part of the gross proceeds of sale. In

DOR 0010

support of this assertion, the Department cites the part of the Agreement governing “Film

Programming,” which states:

Client shall exhibit all IMAX Approved Content commencing from the earliest
date any such content is released for exhibition at the Theatre provided that such

content is offered to Client on commercially reasonable terms generally found in
the industry.

This section of the Agreement refers to “terms generally found in the industry,” which may or
may not relate to the rental price of films. “Terms” can also relate to the number of required
showings, the length of a film’s run, etc. Accordingly, this Court finds the Department’s
argument unpersuasive. Further, because the Agreement makes it clear the box office fees are

separate charges from the purchase price of the system, I find the Department’s argument that

® The Agreement defines the percentage payment referred to here as “three percent (3%) of Net
Theatre Admissions for Hollywood Films exhibited at the Theatre plus five percent (5%) of Net
Theatre Admissions for all other content exhibited in the Theatre.” “Net Theatre Admissions”
means “amounts received by [Petitioner] for admission to the Theatre after deducting amusement
or entertainment taxes, admissions or gross receipts taxes, value added taxes, sales taxes or other
similar impositions levied on the admissions price by and actually paid by [Petitioner] . ...”
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Regulation 117- 313 | prevents Petmoner hom argumg the addttronal payments are not part of

the gross proceeds of sale i is also unpersuasrve 7

Accordingly, this Court finds thc addrtlonal payments are, box ottlce fees, “which are

exempt from sales tax under sectron 12- 36 2170(35) Because this 'is .a Iegal issue, and.

Respondent has. failed to demonstrate a genulne issue as to any materral fact to prevent Petrtroner

. from berng entitled to Judgment as a matter of law regardlng the applrcatlon of sales tax to the

additional payments [ grant’ Petitioner’s motron for summary Judgment and deny Respondent s
motion for summary Judgment as'to thrs 1ssue See Rule 56(c), SCRCP.
CONCLUSION '

South Carolina law imposes a Sal'es tax_on-the gross proceeds of the sale of tangible

personal property. Here Petrtroner pard $1 15 ~million to purchase the system, which’ was

~vtang1ble personal property. . Therefore the Department properly denied Pétitioner’s.claim for a

refund of sales taxes based on its allegatron that the value of the system (and therefore gross
proceeds of sale) was actually much less than $1. 15 mllhon Howeyer, the Department, -
mcorrectly charged sales tax on the ° ‘additional payments” Petrtronermade pursuant to the
Agreement. These “additional payments” vyere’}box offices fees’, which are exempt from saIes
tax under section 12-36-2120(35). . S .

- THEREF ORE, IT IS HEREBY ORDRED that the Petitioner’s Motion for Summary :

' Judgment IS GRANTED IN PART AND DENIED IN PART and the Departrnent s Motion J
- for Summary Judgment IS GRANTED IN PART AND DENIED IN PART.

ANDITISSOORDERED o L\ - Lt

: Lo L ) SRV

. N 1 o =
— oo : : \\\ ) ‘\\‘ ' S /" G
C Y : \ PRy ) il

'SHIRLEY C. RbBINSON i
Admrnrstratwe L W.‘Judge: - {

Columbia, South CaroIina c
May 28, 2014

T Regulation 117- 313 | admonishes that “no-method of brlhng will serve to exempt from the

DOR 0011

measure of the tax the cost of material used, labor or service cost. . or any other expenses.”
S.C. Regs Ann. 117-313.1. ¢
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT

Docket No. 12-ALJ-17-0390-CC

s Southcz}st:.C‘.ifltlema Entertainment, Inc., )
e )
Petitioner, )
v : ; ORDER DENYING
‘ ' ) MOTION FOR

South Carolina Department of Revenue, . ) RECONSIDERATION
)
)

Respondent.

This matter is before the Soﬁth Carolina Administrative Law Court (“the ALC” or “the
Court™) pursuant to a Request for a Contested Case Hearing filed by Southeast Cinema
Entertainment, Inc. (“Petitioner”) challenging the South Carolina Department of Revenue’s
(“Respondent’s™ or “the Department’s”) denial of a refund request for sales tax paid on the
purchase of cinema equipment (“the system™) from IMAX Corporation (“IMAX”). In its
decision, the Department determined Petitioner owed sales taxes on the initial purchése price of
the system and on “additional payments” related to the purchase of the system. Petitioner
contested the applicability of sales tax to the purchase price of the system and to the additional-
payments. The parties filed cross motions for summary judgment as to both iésues. In an order
dated May 28, 2014, this Court denied Petitioner’s motion for summary judgment as it related to
the taxes paid on the initial purchase price, but granted Petitionér’s motion for summary
Judgment regarding the sales tax paid on the additional payments. Accordingly, this Court
simultaneously granted the Department’s motion for summary judgment as to the sales taxes
paid on the initial purchase price and denied the Department’s motion for summary judgment i;’l
regards to the sales tax on the additional payments.

Subsequently, on June 9, A2014, the Department filed a motion requesting the Court to >
reconsider its ‘decision with respect to the applicability of sales taxes to the “additional
payments.” The Department contests this Court’s determination that the additional payments
were not part ‘of the gross proceeds of sales, and therefore not subject to sales tax, arguing the
additional payments were pért of, or at the least incident to, the initial purchase of the system.

~ Moreover, the Department contests the Court’s ﬁnding' that the additional payments were non-

Page 1 of 3
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~ taxable box-ofﬁg:é fees, and it,maintains‘Petitione‘r did not meet its burden of proof to show the

addlitional payments were box office fees. Haviﬁg considered the facts of this case and the
.Department’s Motion for ‘Reco.nsideration, the Court finds that its May 28, 2014 Order must
stand. o A - J‘ - n |

The Departmelnt argues the additioﬁal payments are subject to sales tax becéuse the
payments fall within the category of “any other expenses” under the statutory definition of “gross
proceeds of sale.” See S.C. Code Ann. § 12-36-90(1). I find the additional payments at issue do
not fall within the category'of “any \othgr expenses.” See id. The contract for the system states:
“Subject to the terms and conditions contained herein, I-MAX hereby sells to Client and Client
hereby purchases from IMAX the System,” and “[Pétitiqﬁer]‘ shall pay US$1,150,000 as.
purchase price fof the system (the “Pﬁrchase Price”), which shall be payable as IMAX directé.”,
(émphasis added). Therefo_re, the sale was cdmplete upon the payment of $1,150,00.0., The only
parsing of the purchase price is the-contract’s proviéfon allowing for installment payments; there
is ﬁo indication the purchase price :{Nas subject to a'dciit,i‘onal.'indeﬁnite “ﬁnaﬁcing payments” as
the Department styles them. Upon the paynient of the last installment, to equal a total payment
$1;150.000.00, I find the sale waslcompleted, and the purchase price constituted the entirety of
the gross proceeds of sale. | ‘ |

Further, I believe this case is distingﬁjshéble frorﬁ Myers Armold. See 285 S.C. 303, 305,
328 S.E.Zd 920, 922. (Ct. Abp. 1985) (holding that'under the definition of ;‘gross procee‘ds of
sale,” the lay away fees constituted ‘the price for a service incident to the purchase of the layeiwéy
item, which was not deductable for the purpose of'administeri'ng the sales tax). In Myers Arnold,
the lay away fees were charged before, and were directly related toi; the purchase of the lay away

itern. See id. Further, t'he,lay awéy fees ceased upon the completed salc. See id. Here, the sale

_is already completed when the additional payments become due,.and, until the contract is

- DOR 0013

terminated, the additional fees are theoretically indefinite. Thus, here, there is not a nexus
between the purchase price and the additional payments, which is in contrast to the clear nexus

between the lay away fees and the purchase price of the lay away item in Myers Arnold.

Finally, I find the Petitioner met its burden to show the pfepbnderahce of the evidence = - -

supports characterizing the additional fees as box office payments. based on the language of the

cbntract and for the reasons stated in the Mayﬂ 28, 2014 order.
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THEREFORE, IT IS. HEREBY ORDERED that Petitioner’s Motion for
Reconsideration is DENIED.
AND IT IS SO ORDERED.

SHIRLEY d. ROBINSON|
Administrativie Law Judge

June 16, 2014
Columbia, South Carolina

&
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
Southeast Cinema Entertainment, Docket No. 12-ALJ-17-0390-CC
Inc., : ‘

)
)
)
) NOTICE OF MOTION
Petitioner, ) AND MOTION FOR
) RECONSIDERATION
) - PURSUANT TO ALC RULE
) 29(D), ALC RULE 68, AND
) TO ALTER OR AMEND
) PURSUANT TO RULE
)
)
)
)

59(e), SCRCP

VS.

South Carolina Department of Revenue,

_Respondent.

TO: -THE HONORABLE SHIRLEY C. ROBINSON, PRESIDING JUDGE:

PLEASE TAKE NOTICE that the underéigned, as attorneys for the South
Carolina Department of Revenue (Department), pursuant to ALC Rule 29(D), ALC Rule
68, and Rule 59(e), SCRCP, respectfully move this Court to reconsider its Order on
Motions for Summary Judgment (Order), dated May 28, 2014, in the above-referenced
action and to uphold the Department’s Final Agency Determination that cienied refund
requests on sales taxes paid by the Petitioner on its purchase of an IMAX theatre system.
Written notice of the entry of the Order was recei\}ed by the Department on May 28,

2014. The grounds for such requested relief are as follows:

L This Court erred in finding the “Additional Monthly Payments” as exempt

from sales tax pursuant to S.C. Code Ann. § 12-36-2120(35) (2014), as the
additional payments are legally part of the gross proceeds of the taxable sale,
nothing in the controlling Agreement establishes the payments are-“box
office fees,” and the Petitioner did not meet its burden of showing that those
payments fit squarely within the exemption.
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A, The “Additional Monthly Payments” are part of the gross proceeds of
sale pursuant to S.C. Code Ann. § 12-36-90 (2014) and Meyers
Arnold, Inc. v. South Carolina Tax Comm’n, 285 S.C 303, 328 S.E.2d

920 (Ct. App. 1985). -

This Court was directly on point when it examined the definition of “gross
proceeds of sale” pursuant to S.C. Code Ann. § 12-36-90 (2014) and applied that

' In analyzing that

definition to the initial purchase price of the system in this case.
definition, this Court properly declared “that ‘any other expenses’ cannot be deducted

from the price of tangible personal ﬁroperty for the purposes of calculating the sales tax

encompasses ancillary purchases . . . . This Court then correctly extended that logic by

applying the well settled law of Meyers Arnold, Inc. v. South Carolina Tax Comm’n, 285
S.C. 303, 328 S.E.2d 920 (Ct. App. 19855, and held that “service fees or benefits that are
incident to the sale of tangible personal property are part of the gross proceeds of sale and

subject to sales tax.” In doing so, this Court reiterated the fundamental “but for” test of

the Meyers Arnold decision;d’ This Court erred, however, by not extending that test to all
of the incidental benefits that are inextricably linked to the sale of the tangible persénal
property in this case — namely, the additional monthly payments. |

“Gross proceeds of sales” is defined as “. . . the value proceeding or accruing
from the sale, lease, or rental of tangible personal property.” S.C. Code Ann. § 12-36-90.

The plain language of that definition squarely applies to the value that proceeds or

'See Order of The Honorable Shirley C. Robinson, dated May 28, 2014 at 4-6.

’1d. at 6.



accrues to a seller. Here, IMAX sold its system to the Petitioner and received for’it the
- following: an initial purchase price, a maintenance agreement, anq additional monthly.
payments fo; the life of the agreement. But for the séle of the IMAX éystem, the
incidental valuabie‘considefatibn (regardlegs ‘of the secondary pu-rpose.of thpse incidental

benefits) is subject to the tax pursuant to our sales tax laws and the Meyers Armold test.”

~ These additional monthly paymé‘rits ‘are identical in nature to the lay away fees from

Meyers Amold. The lay away fees had an independent purpose, and could be linked to a

service that would normally be Li11taﬁ<ed; however, because they were incident to the sale

of tangible personal property, they were deemed an inextricable part of the entire

“value proceeding or accruing from the sale.”® It is vital to note again that the definition
of “gross proceeds” does not permiit the deduction of any discrete aspéct of a sale like this

one:

(1) The term includes:
* %k
'(b) the proceeds from the sale of tangible
( 3 _personal property without any deduction
‘ for: ‘ '
(i) the cost of goods sold;

(i) the cost of materials, labor, or service;
* % ok

(vii) any other expenses. .
S.C. Code- Ann. § 12-36-90 (emphasis added). This statute clearly expresses the
Legislature’s intent to disallow deductions from the gross proceeds of sales in computing

sales tax liability. The “any otherf,expenses” language encbmpasses any and all value

derived from related fees that apé ancillary to the pu‘rclzhase' of tangﬁbfe personal property.

See Mevers Arnold, 285 S.C. at 303, 328 S.E.2d at 923,

°Id.
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To that extent, this Court erred in finding that the additional monthly payments were not

part of the gross proceeds of sale.

B. This Court erred in exerﬁpting the “Additional Monthly Pziyments”
from sales tax, as nothing in the controlling Agreement establishes the
payments are “box office fees.”

Despite the fact that the Additional Monthly Payments are part of the gross
proceeds of sale and it should have been immaterial what the underlying purbose of those
payments is for purposes of sales tax, this Court erred in conéluding that those paymenfs
were made for “motion picture film sold or rented to or by theaters.”’ Nothing in the
controlling agreement _suppdrts thgt coﬁclusion; therefore, it was clear error to describe
them as such.

This Court’s -rlnischaracterizétion' is apparently based upon the method of
calculation which IMAX uses to détermine the amount due for these payments, which is
the gréater of a flat $40,000 per annum fee or 3-5% of net admission proceeds.® Nothing
indicates that the Pefitioner’s purchase qf the System, which is péid for with an initial
purchase price and subsequent monthly payments, includes film. The Agreement states

with undeniable clarity that the purchase or rental of IMAX film is a separate transaction:

8.04 Film Pro,éramming

Client shall exhibit all IMAX Approved Content
commencing from the earliest date any such content is
released for exhibition at the Theatre provided that such
content is offered to Client on commercially reasonable
terms generally found in the industry.

'Order at 8. o

Id.
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Agreement at 14 (emphasis added). Although this Court is correct that “commercially
reasonable terms” could. have other meanings, the plain language of the Agreement
unambiguously indicates that the film content will be rented or sold at a later date. See

Progressive Max Ins. Co. v. Floating Caps, Inc., 405 S.C. 35, 46, 747 S.E.2d 178, 184

(2013) (“If [the contract’s} language is plain, unambiguous, and capable of only one
reasonable interpretation, no construction is required and the contract’s language
determines the instrument’s force and effect.”). |

This misinterpretation is further illuminated by reviewing actual box office fee
agreements from other film studios that the Petitioner’s owner and operator, Stephen
Smith, attached as Exhibit 3 to his affidavit filed with the Court.” If this Court’s strained
interpretation of the Additional Monthly Payments is correct, then that would mean that
IMAX movies — which are more advanced, cost twice as much for movie-going patrons,
and are the main thrust o’f the Petitioner’s business — are less than one tenth the cost of
Disney or Sony movies.' Lincoln 3D, a Disney movie example provided by the
taxpayer,'' ranges between a cost of 45-62% of theatre admission proceeds for the
taxpayer, compared to the assertion that the IMAX movies only cost 3-5%. It is spurious
at best that IMAX movies would be offered at such low cost compared to other lesser
content. Furthermore, this Court’s holding would seem to indicate that the Petitioner
receives unfettered access to IMAX movies with non-spéciﬁc costs from that singular

clause of the purchase Agreement for the IMAX system, instead of on a movie-by-movie

°See Smith Aff., dated September 18, 2014, Ex. 3.
10& . . iy

”Ld.
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/ .
basis that all other studios seem to operate on. To that extent, it should be obvious that

the Additional i\/loﬁthly Payments are not tbr the sale or lease of IMAX film content, but
instead constitute a financed portion of the Agreement to purchase the IMAX system and
trademark license.

Finaily; there is absolutely no other mention of the sale o_f lease of mot'ion picture
film anywhere in the Agreement. The Additional Monthly Payments are not related to
any sale or rent of film in any section of the contract, and, in fact, if there had been an
exchange under the Agreement for motion picture film content it would have been made
a part of the clearly enumerated purpose of the contract.'”> Because there is no indication
that any of the money exchahged under the governing Agreement was for film content,
the Couft erred in characferizing the Additional Monthly Payments as “box office fees.”

C. This Cmirt erred in finding the Additional Monthly Payments as

.exempt from sales tax pursuant to S.C. Code Ann. § 12-36-2120(35),
because Petitioner did not meet its burden of showing that those
payments fit squarely within the exemption.

Even assuming in arg;tendo that the additional payments were not part of the
gross proceeds of sale, the Petitioner failed to meet its burden to show that such payments
fit squarely within the exemption found at S.C. Code Ann. § 12-36-2120(35) (2014). Itis
well settled law in South Carolina that the burden is on claimants to prove their rights to

an exemption by bringing themselves clearly within the conditions imposed by the

statute. TNS Mills, Inc. v. S. Carolina Dep't of Revenue, 331 S.C. 611, 618, 503 S.E.2d

471, 475 (1998) (citing York County Fair Assoc. v. South Carolina Tax Comm'n, 249

“The Agreement unequivocally states that it is solely for the “purchase and sale
and maintenance of IMAX Digital MPX Projection System and Trademark License.”
There exists absolutely no mention of the sale or rent of film content in its stated purpose.
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S.C. 337, 341, 154 S.E.2d 361, 363 (1967); and also Asmer v. Livingston, 225 S.C. 341,

82 S.E.2d 465, 466 (1954) (a refund of taxes is solely a matter of governmental grace,
and taxpayers seeking such relief must bring themselves clearly within the terms of the
statute authorizing a refund)).

Simply put, the Petitioner did not éatisfy the burden of proof, by a preponderance
of evidence, to establish that the Additional Monthly Payments fit squarely within the
parameters of the exemp‘t'ion found at section 12-36-2120(35). The only evidence
provided by the taxpayer to indicate these payments are for film content is a self-serving
affidavit by the Petitioner, which is directly contradicted" by the contents of the
controlling Agreement. To that extent, this Court erred in holding that the Petitioner was
entitled as a matter of law to summary judgment on that issue.

anclusion

On these grounds, the Respondent respectfully requests that this Court rule upon
the issues raised but not ruled upon in its Order and to reconsider the conclusions
referenced above pursuant to ALC Rule 29(D), ALC Rule 68, and Rule 59(e), SCRCP.

Respectfully submltted

- Adam N. Marmell?Bar No. 79031)
Counsel for Litigation
Milton G. Kimpson (Bar No. 7917)
Chief Counsel for Litigation
Joe S. Dusenbury, Jr., (Bar No. 11791)
General Counsel for Litigation, Tax, and
Regulatory Services
PO Box 12265
Columbia, SC 29211

803-898-5153 (Telephone)
803-898-5147 (Fax) ‘




Attorneys for the Department of Revenue
MarineA(@sctax.org

Columbia, South Carolina
June 9, 2014
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STATE OF SOUTH CAROLINA
ADlVl[NlSTRATIVE LAW COURT

Southeast Cinema Entertamment

Inc. : ' ‘
DOCKET NO. 12-ALJ-17-0390-CC
Petitioner, , ~ >
' RESPONDENT’S MEMORANDUM
V. IN OPPOSITION TO PETITIONER’S

-~

. JUDGMENT AND CROSS-MOTION
South Carolma Department - FOR THE SAME

of Revenue,

)
)
)
)
)
)
) ‘MOTION FOR SUMMARY
)
)
)
)
- Respondent. )
)

TO: The Honorable Shirley C. Robinson, Presiding Judge:

PLEASE TAKE NOTICE that the undersigned, as attome}}s for the Respondent,
, v ) : :
South Carolina Department of Revenue (Department), will not sooner than ten days from

the date of service of this Motion, or as soon thereafter as counsel may be heard, move

for an order for summary Judgrnent pursuant to Rule 56(c) SCRCP. ltis the position of

the Department that there 1S no genuine issue of matenal fact in dispute on the issues

delineated below and the Depaﬂment is entltled to judgment as a matter of law.
-Background - /

“This action was brought byl Petitioner to challenge the - Department s denial of a -
refund request for sales taxes pald on the purchase of cinema eqmpment from. the'
IMAX@ Corporation (IMA'X). The Petitioner owns and operates a'movie theatre
business {ocated in’Charles’toh, South Carolina. On or about September 30, 2008, .the
Pe.‘titioner entered into a purchasing agreement (Agreement) to purchase an IMAX theater

system. The system, as defined by the Agreement, included the projection system, sound
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system, 'the scréen, and a 3D glasses cleaning machine.‘ The initial purchase price for this
system was $1,150,000.00. The Agreement also pr(')vided that additional ‘monthly
payments, calculated to be equal to the greater of $‘40',“000.00 anﬁually or 3.5% of theater
admission proceeds, and a monthly maintenance fee were to be remitted to IMAX for the
duration of the tén year Agreement. The Petitioner wasl prolperly charged sales tax by
IMAX, which has nexus with the State of South Carolina, on the purchase of the system
and all monthly payments associated with that purchase of tangible personal property.
After obtaining an assignment of rights from IMAX, the Petitioner filed a timely
refund claim on June 6, 2011. The Petitioner submitted a ST-14 form for refund request,
totaling $71,000.57. The Department denied >that request by letter dated September 2,
2011, and the taxpayer timely protested this denial on November 3, 2011. The
Department Determination» upholding the denial was issued on August 2, 2012,
maintaining that the full purchase price of the system, regardless of the method of billing
was subject to South Carolina sales tax. Based upon the relevant law and regulations, it

was determined that only a question of law exists and these motions followed.

Legal An alysis

Rule 56(c), SCRCP, provides that a trial court may grant a motion for summary

~ judgment “if the pleadings, depositions, answers to interrogatories, and admissions on

file, together with the affidavits, if any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to a judgment as a matter of law.” See

Bovain v. Canal Ins., 383 S.C. 100, 105, 678 S.E.2d 422, 424 (2009).

When construing a statute, the cardinal rule is to ascertain the intent of the

Legislature. Georgia-Carolina Bail Bonds, Inc. v. County of Aiken, 354 S.C. 18, 22, 579

"
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S.E.éd 334, 336 (Ct. App. 2003). “All rules of statutory construction are subservient to

the one that legislative intent must prevail if it can be reasonably discovered in the
) .

language used, and that language must be construed in the light of the intended purpose

of the statute.” Id. at 23, 579 S.E.2d at 336. The words of the statute must be given their

plain and ordinary meaning without resorting to subtle or forced construction to limit or

expand the statute's operation. -Hitachi Data Sys. Corp. v. Leatherman, 309 S.C. 174,

178, 420 S.E.2d 843, 846 (1992).
Furthermore, “[t]he construction of a statute by the agency charged with its
administration will be accorded the most respectful consideration and will not be

overruled absent compelling reasons.” Brown v. S.C. Dep't of Health & Envtl. Control,

348 5.C. 507, 515, 560 S.E.2d 410, 414 (2002) (quoting Dunton v. S.C. Bd. of Examin’rs

in Optometry, 291 S.C. 221, 223, 353 S.E.2d 132, 133 (1987)); see also Nucor Steel v,

S.C. Pub. Serv. Comm'ﬁ, 310 S.C. 539, 543, 426 S.E.2d 319, 321 (1992) (recognizing

that where an agency is charged with the execution of a statute, the agency's

interpretation should not be overruled without cogent reason). Administrative

interpretations of statutes by the agency charged with their administration and not

expressly changed by the .legj'slative body, are entitled to great weight. Marchant v. -
Hamiltbn, 279 S.C. 497, 500, 309 S.E.2d 781, 783 (1983). When, as in this case, the
construction or administrative interpretation of a statute has been applied for a number of
years and has not been changed by the Legislature, there is created a strong presumption

that such interpretation or construction is correct. Ryder Truck Lines Inc.v. South

Carolina Tax Comm’n, 248 S.C. 148, 149 S.E.2d 435 (1966); Etiwan Fertilizer Co. v.

South Carolina Tax Comm’n, 217 S.C. 354, 60 S.E.2d 682 (1950).
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I. The taxpavyer is not entitleyd to a refund for sales taxes paid on its initial
purchase price for an IMAXO© theater system and additional monthly

payments.
S.C. Code Ann. § 12-36-910(A) (Supp. 2011) imposes “[a] sales tax, equal to five

perce;ﬂ:'of the gross proceeds of sales, is imposed upon every person engaged or
continuing within this State in the business of selling tangible personal property at
retail.”! “Refailers” are defined as every person, “selling or aﬁctioning tangible personal |
property whether-owned by the persoﬁ or othgrs[.]” S.C. Code Ann. § 12-36-90(1)(a)
(2000). “Gross proceeds of sales” is defined as,

... the value proceeding or accruing from the sale, lease, or
rental of tangible personal property.

(1) The term includes:
ok ok ok

(b) the proceeds from the sale of tangible
personal property without any deduction
for:

(1) the cost of goods sold;

(ii) the cost of materials, labor, or service;

* % %
(vii) any other expenses.
(Emphasis added.) This statute clearly expresses the Legislature’s intent to disallow
deductions for the retailer’s cost of, labor and services from the gross proceeds of sales in
computing sales tax Iiabilitwéilny other expenses” language encompasses any value
deﬁ;/ed from related intangibles that are ancilla;y to the purchase of tangible personal
property.

In Meyers Amold, Incorporated v. South Carolina Tax Commission, 285 S.C.

303, 328 8.E.2d 920, 923 (Ct. App. 1985), the court held the element of service involved

l“Tangib'le: personal property” includes services- and intangibles, as well as,
personal property. S.C. Code Ann. § 12-36-60 (2000).
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in a lay away sale was subject to tax as being part of the sale of tangible personal
property. The court stated:

But for the lay away sales, Meyers Amold would not

receive the lay away fees. The fees are obviously charged

for the service rendered in making lay away sales. For

these reasons, this court holds the lay away fees are part of

the gross proceeds of sales and subject to the sales tax.
Id. Accordingly, the total amount charged in conjunction with the sale or purchase of

tangible personal property is subject to sales tax. This is further supported by 27 S.C.

Code Ann. Regs. 117-313.1 (Supp. 201 1) which states:

No method of billing will serve to exempt from the

measure of the tax the cost of materials used, labor or

service cost, interest charges, losses or any other expenses

whatsoever that are part of the manufacturing,

compounding, processing or fabrication of tangible

personal property for sale or resale.
(Emphasis added). Regdrdless of what the Petitioner claims, the gross proceeds of sale
for tangible personal property are the full amount of the purchase, regardless of billing or
the intangibles related to the sale. In this case, the Petitioner purchased a large format
digital theater system from the IMAX, which included the projection system, the sound
system, the screen, and the 3-D glasses cleaning machine. The terms of the Agreement

are an initial purchase price of $1,150,000.00 with an additional annual minimum

payment of the greater of $40,000.00 or 3.5% of admission proceeds, and an annual

i A i T Tl et b 4
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$40,000.00 maintenance fee. The add1t10na1 minimum payment is nothing more than a
ﬁnahcing arrangement to lessen the initial purchase price of the theatre system.
The Petitioner argues that the true object of the transaction is the use of IMAX

intangibles, and thus sales tax should only apply to the “actual value” (as determined by
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the Petitioner) of the system. After conducting its own “market research,” the Petitioner
determined that the system components (if they were purchased from other sources)
could have been purchased for $170,694.33, and only that amount should be subject to
sales tax. This argument ié without merit. The exaﬁple posed by the Department in its
Determination involved Michael Jordan’s basketball shoes. This example was merely
used to illustrate the fact that a purchaser pays sales tax upon the full purchase price of an
item, and not what he bc;lieves it to be worth. The Petitioner points out, howéver, that the
personal pleasure (an intangible) of a single person wearing a recognizable brand such as
Jordan’s, is not analogous to the intangible of associating one’s theatre business with
IMAX — ostensibly because wearing shoes is not ékiﬁ to running a business. However,
the logic remains irrefutable. The Petitioner’s decision to purchase an overly expensive
hardware system in order to have access to the brand, does ndt present an opportunity to
redefine the definition of “gross proceeds.” B
Another example may help to illustra;e this proposition. An Apple computer, far
more expensive than other Windows based products, is nothing more than a collection of
processors and microchips thaticould be assembled for far less than the cost of the Apple
at retail. Yet with that purchase, a person vgains access to thousands of applications, the
Apple operating systém, and every other aspect of the Apple brand that comes from using
its proprietary products. If a business happens to make that purchase of the computer, i.e.
an internet café, the business does not get to deduct an artificial amount from the gross
éroceeds of the transaction for being able to incorporate the Apple brand as a part of his

store. Like Apple computers, simply because IMAX is a more costly theatre system

because of brand recognition, the application of South Carolina sales tax laws should
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remain unaltered. The full gross proceeds of sale from the purchase of tangible personal -

'property, regardless of btllmg and without any deductlons for ¢ ‘any other expenses are

subject to sales tax. Th1s will be further explamed below.
A. The mrtlal purchase price of the system is subject to sales tax.
This case incontrovertibly begins and‘ ends with the Agreement betxveen the
Petitioner and IMAX The IMAX Corporatron s self-described business is “developing,
selling: and leasing large format prOJectron systems, and providing certam related‘

services.” See Agreement p. 1, attached as “Exhibit A”. The payment of $1,150,000 is

specifically defined by the Agreement as a payment for the “System.” Id. at 6. The

“System” is defined in the Agreement as “the Projection System, the Sound System, the
Screen, and the Glass Cleaning Machjne;” all of which are tangible personal property. -
Id. at 4. Those two 1mmutable facts alone expressly set out by the clear language of the .

Agreement, should close the door on whether or not the initial purchase price is to be

3

'consrdered‘gross proceeds from the sale of tangible personal property.

However, if one looks further in the Agreement, the IMAX intangibles' claimed

by the Petitioner to be the true object are ‘clearly granted only by virtue of purchasing' the

System. First, the limited “Trademark License” is conditionally granted to the Petitioner

“solzly in cotinection with the naming, marketing, promotion and operation of the

Theatre utilizing the System.” Id. at 13 (emphasis added). The Agreement goes on to

- limit all uses of the IMAX name', constructing signs, using IMAX formatted content,

software, advertising 'materials et cetera to requiring prior approval from the IMAX
corporation. Id. at 13-16. Fmally (and possrbly most dxsposmve) Schedule “H” attached '

to the Agreement expressly grants an excluswrty right to the Petitioner for separate and

l
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distinct consideration, quashing the idea that any amount of the valuable considerafion ,
paid by the Petitioner should be deemed for intangibles,. That portion of the Agreement
unequivoéall_y states thatl the “exclusive rights granted in this Schedule H are conditional
upon Client spendiﬁg US $50,000 on annual advertising and promotion for the Theatre.”
This additional 50K is valuable consideration, and point blank prodf that the purchasé
pﬁce and additional monthly payments are not inténded to be for anything other thﬁn the
true object of the transaction: the System.

Clearly, the assoéiation with the IMAX brand by the Petitioner is llimited by,
related to, and inextricably connected to the purchase of the System. To réduce it to the
most practical sénse, without the hardware, there would be no IMAX movies to watch.
This echoes the Myers Arnold “but for” ~t‘est, as the true object of the transaction is the
ability to show IMAX movies at the Petitioner’s theatre. Without the purchaselof this
tangible personal property — the System — that true object would be unattainable.
Furthermore, this Court has unequivocally held that S.C. Code Ann. 12-36-90 “makes

clear that the tax base must include the entire value of the sale and cannot be reduced by

demarcating discrete aspects of the sale.” See Tronco’s Catering Inc., v. South Carolina

Department of Revenue, No. 09-ALJ-17-0089-CC2010, WL 5781622 (April 12, 2010).
B. The additional monthly payments for the system are subject to sales tax.
The taxpayer then argues that the additianal annual payment of the greater of
$40,000.00 or 3.5% of admissioﬁs proceceds should not be subject to sales tax, contending
that they should be characterized as “bo* office fees” and exempt from sales tax pursuant
to S.C. Code Ann § 12-36-2120(35) (2000). The Petitioner is mistaken yet again. .

Subsection (35) only specifically exempts the sale or rent of motion picture film to
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theaters. The Petitioner’s purchase of the System, which is paid for with an initial
purchase price and subsequent monthly payments does not include film. The Agreement
states with undeniable clarity that the purchase or rental of IMAX film is a separate

transaction:

8.04 Film Prog:ramrﬁing

Client shall exhibit all IMAX Approved Content
commencing from the earliest date any such content is
released for exhibition at the Theatre provided that such
content is offered to Client on commerecially reasonable
terms generally found in the industry.

Agreement at 14 (emphasis added). The Petitioner’s attempts to mischaracterize the

“additional monthly payments” as anything but financing the cost of the System are

unsuccessful, and no exemption from sales tax exists in Title 12 for such a payment.
Furthermore, the additionatl apnual payment is part of the gross ‘proceeds of sale, and “no
method of billing” will exémpt such payments from the imposition .of sales tax. See
Regulation 117-313.1.
Canclusion

In summary, the Agreelﬁent between the Petitioner anq IMAX for the purchase of
the system should not be disregarded in order for the Petitioner’s attempts to -artificially
dissect the gross proceeds of sale. That Agreement defines the specific purb_ose of the
purchase price, relates the associated use of the IMAX brand to the purchase of the
system consistently throughout, and even assigns separate valuable consideration for part
of the associated intangibles. As such, South Carolina law imposes a sales tax upon the
full gross proceeds of a sale of tangible personal property, and the fefund claim sought‘by

the Petitioner was correctly denied.
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THEREFORE, by the undersigned counsel as attorneys for the Respondent, the
Department respectfully requests that this Court deny the Petitioner’s Motion for
Summary Judgment and grant the Department’s Motion for Summary Judgment as it is

entitled to judgment as a matter of law pursuant to Rule 56(c), SCRCP.

Respectfully submitted,

Adam N. Marinelli (Bar No. 79031)
Counsel for Litigation
Milton G. Kimpson (Bar No: 7917)
Chief of Litigation

. PO Box 12265
Columbia, SC 29211
803-898-5153 (Telephone)
803-898-5147 (Fax)
Attorneys for the Department of Revenue
MarineA@sctax.org
CourtOrders@sctax.org

Columbia, South Carolina -
October 3, 2013

10
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k R otirmeseang o e . T et e e L e o) \.__;‘.,_ DR --""'."\'..~, . . . .
| | S B ~ Mes. -

DOR 0035
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[

ANNUAL MAINTENANCE FEB [ US$40,000, per snnure, as adjusted ]

DOR 0036

Iﬁthcemoflemﬂiabuwmﬂnm set out above i this Section 1.01 and other provisions of this
Agroement, the other provisions of this Agreemeat shall prevail and govem.

In this Agroemcnt, aad the Schedules atteched hereto, the following capitalized tems snd exprossions
shatl have the following meeaings:

~memmwmamhwm¢mmm

'wmmwummmmwmm and
duly executed amendients heretos A =

“Altereative Comteat Prejector Mede™ means a setting of the reflective of & standwrd digi
e ey el Mok sy 4 o of b Sy et of 4 i g
response; '

umuwrwhmmwmhmmxm

'Bmmy'nmmm&ymnﬂayﬁmkwgms:wpm,mh&uaumf

holidsys in tho Province of Ontario, Cznada snd in Nosth
WdWwathhmwumv
mwwmmwwmmmcmmmmmmM
md@mdeMumdbSmhﬁbmoaanh

wdwimﬁmwwhmxmm
WEn?s-em?aMah&mmwﬂmthm
“Complex™ means the multiplex locsted at the Citadel 2072 Sam Ri

et _“m:‘lélpbx Mak, Rittenberg Bivd,, Charieston,
wwmmm@mumxsw
Wmmnmhhwmm“@udwmmmw
through normat wae of the Systom, inchuding bat not limited to lampa, glasses cleaning fiide, Glasses,
m:hed,aiﬁhughsﬁmumdkucm
m«wm&meﬁ@mmmmmmam' signed
by tha partics; snd (b) the Opesing Date; ' ' :
%«Nwhmmwmhwum@xmme :

Ins
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7N,
/ L

‘Appreved Content™

—— Bl i e

g :,‘ij;’:o&ssp.u. 09-30-2008

qummmu@»a%&o&mw
“E-umhfhsthommﬂe:mh&bmﬁn&ouc)m
“Farce Majoare Event™ bas the meaning ascribed thereto is Section 18.07 hereofs

“Glesoss™ means IMAX® 3 polarized viewing glasses as move pmrticularly described in Sebedule “C®

aedm me™ meens ghwwdsmg as more particularly =

WWWWWWWMXC:M&WMMW
has a ranning time in excess of peventy-five (75) minntes; , '
“Identifeation® has the masning sscribed thereto ks Section 8.10 heroof
MWWWWW'QMGMWMWMQ

mmwwMummeMw(n)mehww
for exhibition in the Thestre. cwmmam«(ﬂ)mmummm

MWMmehMMWWMGBM
Wmmmmmnmbwumuswaummuuum
mm@W-mM)Mmu'wn
MMmesl,m

“Tuitiel Terms” hus the meaning ascribad thereto in Section 3,02 horood \,
WWMaﬂyﬁdaﬂ@)Wdﬁ' assccistod with works of
mmmammwmmam“mm@
mm_mmmﬁmmmmmﬁmmm
mmmnm@bmtﬂmmpwdhmﬁm
WJWM&MWMHM&OI@)M
wm-mmm.mumhwam@m

“Mistariale™ has the necaning eacribed theretn in Soction 8.06 bersof:
mmwmmmwmamhwmsmmm

DOR 0037
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"MM'mhmhof(i)mwhfmnmmmuthwﬁml.OI;M('n')tha

- dete on which the Thestre is opencd to the peblic; _

MWMMMW}&N«MA@&W&:WF&M
ath&eMphﬁwm(S%)ofN&MMhnﬂdhmnW
in the Theatre; ’

mwmumm-mwmwmmm

mwmmmwmmm«olmm -
“RMMI&MMWMEMS.M)M
MTM@MWMMM&W&@M
“MWMMMWM&:M«:IMM

mma»mhmmm noa-depolarizing, porforated, screen shoet with self supporting
MMmmMWhM'A'h::ﬁ

MW&MWWM& Seobacction 6.02(c) hereof:

“Term™ means, collstively, the Tutial Term and the Renoval Terms ts applivcbie:

5136

T Sy

DOR 0038
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“Termivatiza Period™ has the meaning azcribed thereto in Section 12,02 horeof;

“Thestre” moans the IMAX® theatro anditorivm in the Complex utilizing the System;
WMWMWMMMhhSMWW.MMM
IMAX or its subsidisrios; o ' .

“Trademark” meons collectively, the “IMAX®” and “IMAX® 3D™ trademrarks and such oiher
trademarke a3 IMAX ey licemse to Cliest from time to thmes _ )

“Upgrade Price” has the meening sscribed theroto in Section 3.03 heroof, and )
“Year Ome” has the messing ascribed theredo in Subsection 6.01(c) bareof.

2452 HEADINGS

awa'lda:ﬁlm ‘mcapmaﬁm:ﬂmdmn;apm;bdum. .nhpmm. ’
compenies, 2 i Al sh¥ teams shell
mwmmwmmmmummwmwmw

ACmmace,mdwhidimhofmmdlt : i in

’mmmmmwmmwmmmmmmum

Deazriptisn of Schedals
Specifications of Systemn, Instaltation Testing and
Training Servi

Requirements
Specification for IMAX® 3D Polarized Viewing

Form of Box Office Report
Teohaical Quaslifications .
Tendemark Ussgs Guidefines
Certificate of Acceptenco
Exchsive Right

IR

%
:
DOR 0039
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381 SALE
thWMWWMMW%MCM“C@W
purchases from IMAX the System,

¥/} '

The initial term of this Agroement shall commence oa the date hereof and cod cn the temth (10%)
mﬂvmyofﬂnbubdAmWﬁrﬂnSym(mWTn').

343 RENEWAL -

WMTMNMMM’,WMmeh
“Remewal Termo™), IbRMTthnﬂjuwﬁevaﬁm

® mwTﬁmemﬂnmmmmﬁ&mumwmw
hmd&W%ﬂWmﬁﬂmMMmhm

(i) Onabuﬁ:athedabﬁxr«)muﬂnpriwbﬁbmdofdnlni&lecchuw
TmmwnmwdTmm-wmmMmﬁfyCMoﬁhmﬁm
m&mmemMRWTnNWRMTmu
MMMW&M&MW&)M%%:W
phwm(ﬁb“ﬂwwdﬂwmkmqﬁdtommm
wmwmmmmammummmu
WMMMMMMWE:MW»MM

DOR 0040

PAYMENTS DATE PAYARLR
()] UB$360,060 Oa the execation of this Agreement;

aal

v
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@  USS670,000 Upoe the eartier of the Skipment Dets and Jane 1, 2009; zad
@)  USS120,000 Upo tho cartier of the Deto of Accoptaacs and July 1, 2009.
. (b) : . T N

mm(i)hm4.ol(.)nbmmnymmmmumwmwmAM '

ars to bo deposited by way of wire transfer to the benefit of IMAX Corporation, as follows (or 23
otheswise directed by IMAX from time to tima) - o .

ACCOUNT #: 2UTIATO0OT
BENEFICIARY'S BANK: = BANK OF MONTREAL
INT’L BANKING H.0. MONTREAL *
S.W.LF.T. CODE: BOFMCAM2
ACCOUNT NUMBEER 2000192009878
DESTINATION BANK: WACHOVIA BANK N.A.
1 NEW YORE '
S.W.LF.T. CODE: 'c
ABA 8 026005092 '
© letexofCredlt I
Plym(ii)a'nd(iii)Sd:-ecﬁmtm(n)abowmﬁbepaﬂluhwdwnmmiuvmbbbuwof

credit in & form sud dmwn on 2 bank reasonably acceptable to IMAX (“Letter of Credif”) upon

'MWMdhm&lmﬁrhMmmﬁeWhm The

Letter of Credit shall be pravided by no leter then sixty (60) days prior to Shipment Date aad shall axpire
mmmmm)mwmmmmmmdumm&m

a2

Client shell pey to IMAX cosmmensing ca fho Openiag Duse, i arears 0a a monthly busis, thrughout

. each year of the Term, s amount (the “Additisas) Paymenat™) calculated as follows:

) AMINUS B
A-hﬁkmm&mﬁadmhiwmhym&ﬁnﬁbqpﬁabbywdﬂbnmm
themdofmbmh,md(n')ﬂumkﬂvohﬁhmhymmhu the sppliczble of
the Term to the cod of such month; snd =

B=the GREATER of (j) the cumalative Perceniage Payment paysbie during the spplicoble year of ths

Tmbhdﬁhmhumﬁ,ﬂ@)hmﬁwhﬁnmnhyﬂmﬁhdﬂm‘ the
applicabis year of the Term to the exnd of the previous mosth. _ o

()  Becords

CMMW\WMW,MMMJWMMMMW
mmmmmmm Admissioa to the Theatre shall be by consscutively

8/35

DOR 0041
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RN
A,

mmbuadﬁcm:lwwingﬂnprbeofadmimmmawﬁahhm Client shall deliver to IMAX,
,,mmmwmhwm.mmmmhmm
MMmWﬁ»W,WWhWMWsﬂnMMNd
ﬁmnﬂmmﬁrﬁowmaw&ywiwwm Clicat shall provids
mmwwmmmwmm-mmmm
mmmmummmw(mm;cmmmm
mmmmmﬁmﬁﬂmmmbmmmmmmm

‘mnmmwmmmmmmdwmmmmmwm
mmumwmmmmmhummumnmnmmm
\ mddhmﬂphbhOpaﬁngDmmhmivmyofﬂnOpmﬁmDas. In the event the
Mhmm@mmmmmmmubmamm
mmhmMMMMmemmqumw

484 TAXES .
Income taxes levied on IMAX in comection with this Agreement Wmh—-‘—‘ :
dednwﬂuUn:d&anbcbumbyMAxn-"—‘l?m ~ ?
taxes, dutics, customs and similar charges levied on or in - Mw\w .
limitation withholding txee which may b knposed by aay | \\) hl P I

i 7 e i e et o %;Wwws- :

whaﬁwﬁsmbemdbCMmmeﬁed'
make such paymeants, Clicat shall reimburse IMAX oa demend

Together with Clieat’s mosthly cestification of Net Theatro As' ey wascam Wil a0 provide IMAX

DOR 0042
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prior to the relovent payment, plas two percent (2%) per annum calculsted monthly from the dsée & is due
until the date of paymesx. :

()  Shioent

QMWMMMWMWMWSMMGMCM
Mmmmmwmmsmdmmmmcmmw
mmwmmhmmcmawmku&umm
On the Shipment Dets, Client shall provide the following docements to IMAX:

6] certificates evidencing insarance, as required pursuant to Article 11; and

(i) a cartificate of complisnce with sales and wss and other taxes, as required pursoant to Section

DOR 0043

() Etomen

hﬁomﬂmClimiMmdybmdeﬁvuyofﬂnSymwawmm

MbmhMbbWhnmwM@,wﬂmmmuCﬁz{
mhMmMMhWbbﬂemiﬁ&ﬁvadﬁMMH
wh.mmm(mmmmmmmm
mwwmumﬂqmmﬂm&ymm@mﬂmmMﬂ
mmmmmmm" om trznsportation o and from the storge facility, insurance, md

S8z INSTALLATION
®

mummmmammmmﬁumwms’m
i socordance with all of the tems and conditions contsined in Scheduies “A” gnd “B® mteched hereio

-9-

me>
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WPMBWWMMMMWMMmhM
wmmxmmmmmummmmm
mn&owﬁrnmdﬁh@(lﬂdﬂnmmmmww
PW&W@WMM&M'A’MW In the event that IMAX
unmdbwhhmnmwmwww&ﬂnmdhm

DOR 0044
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wn@«mus;mmwmmm
) ma)wwmmm inspectioa checks and
mwmm(mmmmmwwhm
yeer of the Termx;
@i mvﬁuthmuthmam(c)b&w;nd

puumthmmsaﬁr&hMMl(d)hbm

ifical y
or duties to be paid by CHent, (fi) provide & 24 hoor , 7 week telophone help-line to permit
m»mwmmmm’m:’@mmm:m

| - Al o - @

DOR 0045 '
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e e e e ot 5 el e e = te e e e A e

j;’;oeaz pm.  00-30-2008

p«mmhmmmwwmmmmmus&mu
gpecified in Section 7.02 herein, the following provisions shail apply:

®

‘WW”MWWM&M«M&&MMW@

MWWWP—MWMWHMW&WCWWWW
mmm«m.mmcmmuwmwmxn
thoerxpm_ofcm Nommnmmmnbwwmmmmwm
IMAXCs prior written congeat, Wthhmmmﬂnmm
MmmeWuwaWlmmaMm

©

M'N@Mnhﬂm(l)mMMwmméﬂhﬂ
staff. mww&:ﬂmﬂuhﬁc@nﬁﬁedmuuhﬁhw‘t'bﬁ
Agreament, mwhmwmmmmmmmmw

‘ mhMmWM@)MWMWMbM

DOR 0046

Mm(mmmwmwm ith respect to the operatior of the System
gﬁrahﬂy,h%%mﬂlaﬂﬁwhmqﬁdﬁhﬁ.udﬁ’nmhw
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Client shaif not copy, m@.mmammwamm Where Client

hhmwbmmh&

as more particulorly descrided in Section

mmhueda;wmmammaummmmannmmh@mw

force or effact.

the forogoing bt subject to Section 8.02 hereaf, the Client shall be extified to soll o s

m&ummﬁwwmmnmmhwmmmsmmmmmmxmm

mr@mmmmmdwdbyhmm

DOR 0047

13-

ﬁmnuhﬁidmﬁrﬁommm
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L 55

842 USEOFNAME

* Client shall submit the proposed name of the Thestre to IMAX for prior spproval, which nsmo shall

DOR 0048

incorporate propex use of the Trademack. During the Term, Client shall uso sad display the Thestre name
in & conspicoous menner ik media advertizing and other promotional material for the Theatre,

36 COMPIIANCE

Client agrees that sy nse of the Tredemark will comply with cstablished standards and specifications
WWWWMMMWUQWMWM
attachad horoto as Schedulo “F, as the same may ba asmended from time to tims. Further, daring the

Throughout the Tam, Client shall continuslly opersts the System in the Thestre and shall conform to the
following standerds in additicn to thoes set forth elsewhere i this Agreemeant: :

)] MMMWMCM:WM&M.&WW
mmmm_mMu.wmmmmmw
and doea not dilute or ternish tha Tradamark or the repatstion of IMAX:

(i) CMMMMM&M&WM&)@MW(DMMMAX
wm«wmmmmmmmc«mm
Modo(sn_lgecam&bmﬂm&osah’x:ﬂ). Clieut scknowiedges that IMAX may embod
Mmmwmmm«wmmmuwbymxm
caruro the System is displaying IMAX Approved Coetent: znd : .

(i) In addition, throsghont the Term:
1. Clicnt shall wo the Theatre %o exiibit proseatstions rring only the System.

2. PwﬂWﬁmMXAWCM:MMCE&MW&
"Diferentiction Stepe” as bercinafer defined, For porposes hereof, the “Differeatistion

(A) m’&mmwmmmmmww
®) ‘mamamd@ywmmmmm@m

proseciadion “is not An IMAX Bxperience®™ and '
© mwmﬁnwmmmmchwmhmgm
WJM',“MW,ﬁMAX‘,“mMMXWN

15135

14 |
g
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mmmn:W«Mmmﬁmww»
* Client making improper vse of the Tredemsrk with respect 8o nonIRMAX
Approved Coatent exhibited st the Theatrs. :

3. In the evont thet any content is distributed in both the IMAX DMR® formst and non-
IMAX DMR® format, Cliont covenants and agrees that it shall not in any circumstances
exhibit such content in 8 Thestro in sny fmmat other then the IMAX DMR® format as
projected by the System. Amy bereach of this covensnt by Client shall be a bresch of this
Agrecment and shall entitls IMAX to immmediste equitable relisf, mcluding but not limited to
an infunction, to stop the breach sad protect ths Tradamerk, L

@iv) %Mﬁnﬂyemqpﬂywﬁhqumwmumybemwm
&rMAX@ﬂmahiumbdﬁueﬁmﬁmﬁmbtﬁme,mdmmmthd
msmmmmm of IMAX® DIGITAL MPX systems.

266 RMATERIALS : C

CMWMWGMWMWwMM(MW,MW
MWWTMWWW&WMWMMM
spprovel from IMAX a8 to fomm, Such spproval may be gremted or withbeld 23 IMAX, ia its sole
MWMWKMWMM'NCM&nmhnm IMAX
wmmmmmm»mhm,wmwmm(m
B@umawdmw iff IMAX fails to respond withis sach toa (10) Businsss Day

IMAX rolating to the Materials to be resoived promgpily upon receipt of notics from IMAX. After the
: M‘MMW‘MNWWC&MMMMWM&&
wmmmmmwmmammmmm

 Clieng MMMMWMW&&M(@MM.M “Hpnage”™) which
WMWQM&MMWMCMMWWWM
MA;u»hmMpWhhMdeﬁMMWm&ymm

mmmm)mmemﬁrmwmﬁmﬂnbmdhsm Cliens shall
mmmmmmm«mm&mdmmmmm

Notwithatanding the licenoo granted hereia, Clisnt shall not incorporato the Trademark in a wobaits zsme
. for use on the Internat withous the prior written conseat of IMAX. . :

Cas. 3

DOR 0049
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e jr

Clicnt shail promptly report %0 IMAX any infringsment of the Tradeeasrk, fmitation
challonge ® the of which Clicnt beoomes awere. n the oveat that IVAY momemeee oy

DOR 0050
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¢

DOR 0051

Intelloctual Property of IMAX. Clicnt also agroes that i will not

act, or fail 1o act, in any way thet

mmmwmwm«wmydm

-17-




Tn o S IN08:19p.m.  00-30-2008

. 127862282140

DOR 0052

Wy
,,,,,,,

® TimtnDers |
MAL‘uWMbQM.wEMMMMMCﬁ:‘MWb&o
optimal cinereatic and socustic design sed constraction of the Thastre.

)

© Il

IMAX owns, posseases and has good and marketable titlo to the Systm, free end clear of all licus,
Mmmm‘mhmdmykhdm. MNMSMMMmﬁm

h&xbaactim&@l(:).mwhhhtimﬂhmdomdﬁpshunmmcm Notwithtending the shove,
dnmkﬁmofﬁiAWrMmhmmm-ﬂowﬂhde&umdmm
mnmmmmmmmw»mmmmmmmm

@  Toademer

MmﬂmnCﬁnM(ﬂﬂMMhTuWhﬂawﬂlm&o
right to license the Trademark as set fiosth in Section 7.01, and (i) st the time of exzcution, IMAX is the
owner of the Tradernark IMAX:hohaelymeth&mﬂmmdlﬁmumm
TmWMWMMhTMh&MthMBM

© Swten

IMAX represents and wasrants o Clicnt thet af the time of exscution, Client’s use of the Systcm,
mmmuMMMWMMWhMWMM
h&hpmhmrighadmthﬁdputy. : A

Nahuﬂmﬁ&u(lﬂhy:uia»h“admc&mmnmwmwa
MMMMW&&MWMWW&
mmmmmumhm“mdmhm

® ot i
Clicat horeby coveamnts that it shall opé the Thestre t tha pablic s ksler fian the Opoing Dts.
© Gomw '

cmmmmmmmmumummummummm
terms and comditiona. PuﬂMdGMCﬁmﬂpm&m&GMsmmm
WW(IZ)MMmCMaWMmMaﬁMGM Delivery terms for the giasses

T |
’ xe2

1835
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E

Mu&wmm.mammmmbud.mmmmny
agreed by the perties. o .. .
uhMWwﬁmmmmmmmmmmw
that such Glassos comply with the specifications aet out in Schodwmiie “C”.

(ﬂ LGS DXLy Sarnoemot R ) . . .

Without IMAX's prior writtes spproval, Client shall not install, connect or in any way affix third party

mmmwm_mwaw.mmwm :

System components.

(9 DMovemest . :
%MuhMMhG@mmhwwmﬂd'mmmMC&mM
mmms,mlmhmm‘ﬁmmmmhhmmmmm
mdmmmﬂmmﬁnmmmﬂhmm&am

® Accem

® Demomtistion 0

mmurmqmmmam”,munmhmmmumm
MW&%M&WM&WQMMWMW
Cliant’s cperation of the Theatre, mmwummthm«m
whmwmwwwmhm&mmm

Cliont chall camply with all applicablo Ixws, stuiutes, ordinanoes, rules and rogalations reganding is

" DOR 0053
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h&omdmwurbudtbm
mmwaSﬁmlm

mmsmmmdnwof

DOR 0054

200

MAmedm negligence
- = ! . -
de@mhmﬁM(amMMM&;5$:$MM

-

2185

«fforts to repair the System or
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S

Ummwmhmammmhmmmofmm
nwhdmabuofﬁchmytﬁonaﬂbC&mbmyﬂmumm&wﬂmd
Paymont payasble during the Initial Term.

mnﬂuthafAmmwaMptOfMMhmmbbym
mm«mmmwwm i

MWMWQMM)MMMMMWM
3w&ylﬁmhdmwhmhy(mewwmudﬂuMAdeﬁmmymm
m&wwmm@"fmwwmm«hunam
mmmmmmmwmmmwmmmm(ﬂmmmmm
mm.mmmmmmmuwmmwm -]

Mumﬁdhﬁhmn3.mmWMsmﬁ§mﬁ&uﬂMSymm'Monw

)] ﬂMﬁBmmeMWmMahW‘ with oﬂur
ammmxwmgdmamwmwm i

(i) mmmmmummmmwmemmm

(i) KuwmmmbﬂMSmMMMbMWu»m&

DOR 0055
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(iv)

T : :,.Fg,)m:o&:szp.m. 00-30-2008
%

© whahnﬁmﬂmmﬁdmimmhﬁadumt;m

MAXwMiMmmbbwﬁhwmmym by Clienit to sell the System to
n.thhd pesty pursnant to this Scheection 13.01(s).

&uynmﬁh&h&m13.01(b).Cl’mnmthntunoﬁmeshninha,liemeamtb
following terms:

right to use the Systam other tham on the

)

()

DOR 0056

cmmwmmxmvmmmmm have or be nagotizting
mmmmmmxwmmcxmwmmmw;z

©) Whammmmbﬂnhn:nd

MAXWMitmamuywithmm effoats by Client to System
maﬁdmmwﬁswllﬂl(ﬂ e by feaso the




. 12762282140

('1

0} & broach of the Agrecencat; or
(i) MMMMGMMJ i ‘
o of te mddm : W““bhnwn,hdmpoﬂn%?;
Jjodgments for &mp mm of, or im

excopt to the extent that such it !
) he ford l?lmhmcﬁngmam“w&wybyh

@ | ahunhoﬁhAmm;or

(i) the actions of IMAX or itp i
o of IM or demdhdu@,m,MMm
mbhmﬁdaﬂﬁ%“%%wmmmﬂdﬁwﬂyw&

Wd%cmmmm

DOR 0057
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14.04

INDIEEENI 'Y FROM TRADERM

- During the Term of this Agreement, and provided that Client is not in defsult of its obligations under this
Agroement, IMAX shall indemnify, defend and hold bearmiess Cliont, its affilintes and subsidisrios, and
all their respective officers, divectors, employees and sgents from =nd sgainet eny and all Hebilities and
damages ariging cut of third-party claims, lewswits, proceedings snd legal actions alleging that the uss of
the Trademark as expressly euthorised under the Hcenss grented ia Sectiom 7.01, and 23 expressly limited
under Sectiom 17.02 hereof, violstes or infringes on the registered trademerks or servioe marks of aay
such third perties. '

MWWWM‘«CH&:M&W&WW«W
shall be presumed to be Confidential Information, Failure to label oz designste amy document or other
MMMMW&M«M&MWW&CM

1502 DISCLOSURES

ummamwﬂmmm.mmmmmu
m.mmmymmwofﬂn(MWlwmmﬂnoﬂn
party’s prior writtes spproval. wummwﬁwmmm
mwﬂﬂbhﬁrw&swwmmmmﬁmamhmy
ghmw:wgmmwmmmww Both perties shall taks all

neCCasATyY respactive officers, employees, sdvisors, representztives and sgents to cnsure
complisnce with this Article 15. '

1583 EXCEPTIONS

mmmm:xnw 15.02 shall not apply to informatioon that ix:
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(® Mhh@&dmmhabemmwmfuﬂdbmw
®) WMMW&MMM&M&MW
Information s provided sufficiant notice and cppostenity to seak a protoctive order or
(c) Wmmmemp&mdnm&Mvww.wah
, MM,MMMW&MCMW&M
WWMWbs&aMMwMWm
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mmemm%mﬁ&my pever, all rights licensed by IMAX

cease sny 2ad 2l ves of the Trademark.
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Clicnt acknowleigns and agroos thet & matosial breach of this Agrocaset will resul injury and damage
mmwmmmmmmhukxsgwhmw
mmmwummummwmamw
under this Agreement. Ibpathhubymmdmwm&cﬁmlﬂoz,mdmygﬂaﬂ

mquwgmxwmumdwmmmwumﬂnmu

mmdmm@?ﬂ‘mmmdmwoﬁwmm
. ; thextres in reasonsble opinion of IMAX, or in favowr of the Client’
lender as socurity for its obligations. mmwmxdmyw&bymmma:

anﬁmdﬁmwﬁomaf&onﬁmnhmuamu%

Wmdwhnﬁmﬁh@mw of its rights, dutics or obligations berennder,
m«m«mammuam&gmo{w“ e

muﬁummmﬂd,mmcmmmﬁbmﬁom:mb& Snpouncement or press
mmmmmmmmmhmmmwmmmmm;mww
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18es NOTICE

mmm«mmmu@mmmmwmum

inwﬁﬁngndwﬂlbogimbypamﬂdeﬁmyorby
the recipicnt a3 follows:
IMAX ot:
2525 Speakman Drive, Sheriden Perk
‘ Ouztario, Cenada
LSK 1B1

\ Telephone No.: (9035) 403-6500
Facsimilo No.: (905) 403-6468
Atbetion: Geaers] Coungel

electronic mesns of communication addressed to

(.
and the
kammmmm%mmmmahmdwrmm
Event ss s¢ca 23 possible, occurrence of axy of the sforessid events entitlo
cxm«mwmmmw : = stall ot
{ -28- ' ?5 4
N
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1208 NO PARTNERSHIR
This Agrecenent does not constitute and shail not be construed &3 constituting sa ageacy, partacrship,
mmmmmmmmxmcm

Any term, condition or provision of this Agreement which may be unenforcesbls by law shall be
severable from this Agreement to the extent of sunch mmenforceability without imvalideting the remsaming
terms and conditions. .

1810 CURRBENCY

Unless otherwiso specifically provided hereis, al emousis expressed or describod hereunder are in lawful

myofmvmsmwm »

1821 LANGUAGE

This Agreement has been drafted in the English langnegs with the consent of both parties. In the event
that any or all of this Agreement, incinding without limitation say Schodules sttached hereto, is translsted
into & langnags other then English (which transistion shall be at the sols cost and expense of Client), the
English language version thereof shail govern in the event of any coaflict or inconsistancy between the
English isnguage version and the version in such other lsnguage,

1212 GOVERNING LAW
mwmummmmwwum«mmmu
parties agreo to attom 0 the excinsive jurisdiction of the courts of Ontario, Canads. The parties firther
agres that the provisions of the United Natioms Convention on the International Sale of Goods (also
known ss the “Vienas Sales Convention™) shall not spply to the subject matter of this Agreement.

1313 NON-WAIVER
No tarm or condition of this Agreemant can be waived except by the written consent of the waiving party

MquMWdﬂmmhmmﬂMuﬂm.moﬁhm
meaﬂﬂonbhpuﬁ:mdbydmo&cpaty;uﬂuﬁlemhpuﬁmmbyhmmdh

term or condition the waiving party shell ba entitied to invoke any remedy available to it voder this

Agreement o st law. ,
18,04 | - |

mwmmmmmmmmnwmm.h
mhswbemmby,nwchmyofﬂnpuﬁarﬂymwmdummiany
WWM«MW«@WMWM
and mada a part hareof, and it supersedes all prior sgreements, negotistions sod propossls, written and
mmemhmjwmof&kAMNonmmaﬁnngmeyﬁh
wmummmmmmmhmmwwmm
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ThhAmmmyhomamdhuymbuofmm facsimilo or original, each of which
mmwmmmmmmm > :

1816
Time i of the essence i this Agreement.
1217 ENUREMENT ‘

[REMAINDER OF PAGE INTENTIONALLY 1 EFT BLANK]
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1812 SURVIVAL
NmmcmmmMMMmemwﬂdodeofﬂm
Am provided ohawhua, Sections 8.05, 8.09, 8.12, 8.14, 8.15, 8.16, Article 12, Article 13, Articls
14, Articlo 15, Article 16, Articls 17, Sections 13.01, 18.09, 18.12, 18.13 and 18.17 shall mirvive the
expinﬁogofﬂnmemytmandthk‘Am‘ ' :

IN WITNESS WHEREOF the partics have cxocoted this Agrecmat

" U'We bave authority to bind the corporatian

-31-
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()  any destingtion theatre exhibiting a specs themed dod; .
I T e e e
(i)  temporary theatres or specially thestres which are
. e - thestres utilizing special
IMAX® 3D Dome tochuology; o IMAX® MAGIC CARPET and/or
@v) mmgmxomuudmmwmaw

() sy thestrs : . .

_Wﬁ.:mmm;mmmam

(vi) suy demonstration or productiog Mvwhch“ IMAX
Momﬂnotbappenbd\emmﬁg_ may develop, which
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SOUTHEAST CINEMA V. SCDOR 4

between Southeast Cinema and the Department of
Revenue.' And Southeast Cinema has claimed a
refund for $71,000. And there are really two
issues that need ‘to be determined, in order to
determine wﬁether the refund claim should be
granted. First ‘issue 1s whether sales tax

applies to proceeds from the sale of intangible

rights. And the second issue 1is whether sales

tax should apply the proceeds from payments for

film content. The facts iﬁ this case are also
relatively straightforward and undisputed.

IMAX Corboration. was a pioneer in the large
fofmat movie industry. Beginning in .the 1970s
they developed a proprietary film projecfor and
camera system that allowed them to show movies
in a - larger format“than. other competing
cinemas. And oVer‘the decades consumers began
to associate the IMAX brand with superior movie
going experience. And in 2008, IMAX developed
a new.technology. It differed from their prior
film ‘prejectorsp ‘Which showed . large format
movies, and this was a digital projection
system. The digital projection‘system was not

as unigue as theif film projector system was.

There are many competing digital projection

1230 Richland Street / Columbia, SC 29201

? .. CREEL COURT REPORTING, INC.
@
v (803) 252-3445 / (800) 822-0896
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\ SOUTHEAST CINEMA V. SCDOR : 5

systems in the market, all of which are capable
of showing large format movies. IMAX, in fact,
doesn’'t manufacture itsAcomponents, but merely
procures them in the market and then assembles
them and then sells its systemn. IMAX is also
somewhat unique in the industry in thét they

provide all film content that 1s shown on their

projection systems. Wwith the old IMAX film

projection system, most of that content was
originally produced by IMAX Corporation,
because there was special equipment required in
order to produce a film in ﬁhe IMAX format.
And with the new digital projection systems,
the movies primarily are Hollywood-type movies,
where IMAX will take a movie from a Hollywood
studio, remaster into a different format and
then provide that to iﬁs customers who haye an
IMAX digital projection system. Naturally,
they provide some original content, but for the
most part wi£h4the digital projection system,

vou have those in theaters that are showing

your Hollywood movies, and so the IMAX digital

projection system 1is 1in much more widespread

N

use. And IMAX doesn’t differentiate between

the old theaters, which used the film

1230 Richland Street / Columbia, SC 29201

? » CREEL COURT REPORTING, INC.
@
v (803) 252-3445 / (800) 822-0896
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- SOUTHEAST CINEMA V. SCDOR o .6

projectors aﬂd had a muchrlarger format. screen
than'the_nem"digital'projectign system. Which
again,vhas the eombetitors in the marketplace
that can show the same quallty of film as  the
IMAX dlgltal system Southeast Clnema operates
a theater in Charleston calIed‘the“Citadel Mall
TMAX Stadium 16.. They opened the theater in
2009. And they wanted to take advantaée of the
IMAX goodwill when they were opening their-
theaters, sd‘they_could qain a foothold in’ the
marketplace. And they entered into what was
titled- Agreememt"Fer' The Purchase And Sale{
Maimtenance - of ’IMAX Digital MPX Projection
System, Trademark License from IMAX Corporation
and Southeast Cinema Entertalnment Inc.;-
September 30}v2008.' This agreement,eséentially
governs a business relationship of IMAX and
Southeast far the next 1Q:years. And it covers
the parchase of a digital projectioﬁ'system,

the right‘"to use IMAX trademarks grahting

‘exclu51ve operatlng terrltory and the prov151on

of film- content. - The agreement states “that
Southeast Cinema is required +to pay $1.15
million for the digital projection system.

Also, $40,000 aﬁnﬁal» maintenance fee for the .

? . ‘CREEL COURT REPORTING, INC. .
@ 1230 Richland Street / Columbia, SC 29201
(803)25273445/(800)822-0896
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SOUTHEAST CINEMA V. SCDOR 18

separate and distinct consideration for one of

the 1intangibles. Now, this <court has held

unequivocally that what the taxpayer’s trying

to do today simply is not allowed under Tifle
12. In__Tronco’s. Catering, and also upheld in
Hamby’s Catering, which was a few years after
that, this court lheld that 12-36-90 makes
clear that the tax base must include the entire
value of thé sale and cannot be reduced by
demafcéting discreet aspects of. the sale. Now,
in Tronco’s and Hamby'’s, those cases, we're

talking abodut a catering company that not only

'sells fdod, which was the tangible personal

property that triggered sales tax in that case,
but they provided the,tents[ they provided the
waiﬁers, the bartenders, the ‘set—up, the
installation ofveverything; lots and lots of
services. Services, in and of themselveé in
Soﬁth Carolina, are not subject to saies tax.
Intangibles sold, in and of themselves, ére not
subject to sales tax. He’'s absolutely correct
in thét statement, but when they’'re sold 'in
conjunction wiﬁh taﬁgible personal p:dpérty,
unequivocélly, the sales tax applies to the

entire gross proceeds of the sale. Now, the

1230 Richland Street / Columbia, SC 29201

g? _,  CREEL COURT REPORTING, INC.
o (803) _252—3445((800) 822-0896
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SOUTHEAST CINEMA V. SCDOR ' 19

7

addiﬁional monthly payments have been painted
as some sbrt of paymént for film content; it’'s
simply not the case. If you 1look at the
invoice here that was provided by the taxpaver
to the Department of Révenue, the idinternal
reference code for the additional monthly
payment, down at the bottom where the blue
arrow is, clearly states that this is a payment
that represeﬁts the financed purchase price,
the purchase price of the systém} .So trying to
characterize it as film content. or box office
fees is simply inappropriate in this case,.Your
Honor, 1it’'s not what tﬂese payments were for.
This is part of the billing process of IMAX for
the paymenp of.this digital projection system.

And here’s the regulation that I referenced

earlier, no method of billing will serve to
exempt the measure of | the tax, cost of
materials used, labor, or service cost,

interest chérgeé, losses, or any bther expenses
whatsoever that are part' of this sale of
tangible personal property. In cénc&usion,
Your Hondr, like I said, this ‘is a Very, very
simple case. The.definition of gross proceeds

of sale is the controlling aspect of the law in

1230 Richland Street / Columbia, SC 29201

& CREEL COURT REPORTING, INC.
\vé' (803) 252-3445 / (800) 822-0896
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ASOUTﬁEAST_CIﬁEMA V. SCDOR 28
page 14Aef the tontract, which 1is attached to
Exhibit A tohmy‘metiOn.j Sectien 8;04 states,
and it’sventitlea;‘Film Progfeﬁming.  Client

shall exhibit ‘all IMAX approved = content

‘commencing from - the earliest '"date any such

content is released for an exhibition at the
theater providéd that such content 1is offered
to the client on commercially reasonable terms

generally found in- the industry. The theater

.doesn’t get these}fiims for free just because

they‘eﬁtefediinto this agreement. They still
have~to'pay tor the movies. The additional
monthly payments are net for box office fees.
They are not for fllm cohtent He attempts to
clalm that they re mlscharacterlzed by IMAX s
flnance purchase payment and he objects to the
1ntroduct;on of the 1nvo;ce.‘ I’ m not prov1d1ng
it as evidenceh but clearly shOW1ng the court
to@ay, as atdemenstrative,vthat the additional
menthly'payﬁent is referenced in the invoicee
es proyided.by therta#peyef to the Department

/

as part of the initial purchase price financed,

'so it’s related. to the tangible personal

property. Now, continually the Petitioner has

stated that ;a $170,00D is the wvalue of the

CREELCOURTREPORTUW?INC

@ 1230 Richland Street / Columbia, SC 29201
v (803) 252-3445/(800) 822-0896
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TION PIC
THEA D 1B T - 8CHED

AMENDWMENT

This license agroemaent supsreedes prior licanse agreements, if any, that may have been isaued for this engagement -

i~ T S— 1 S — Y .
LANGE eASTERN | INDEP.THEA.BKG.SERV. | LISCOLN-2D ] 1118012 - 1342018 | oo

Draon Noms o [ aear

[— CITADEL MALL 18 | CHARLESTON I 5C | SOUTHEASTERN BOOKNG l

s —————ie —

INDEP.THEA.BKG.SERV.

11917 SAM ROPER DR. STEA
. CHARLOTTE, NC 28268-750

e RS RGN,
THE LICENSE FEE IS A PERCENTAGE OF THE ENGAGEMENT TOTAL GROSS RECEPTS USING THE SCALE ABOVE TO DETERMINE THE
PERCENTAGE. *BOX OFFICE® MEANS THE ULTIMATE “DOMESTIC BOX OFFICE TOTAL™ REPORTED FOR THE PICTURE IN DAILY VARIETY.

CHILDISR CITIZEN(AT ALL TIMES)$7.00. STUDENT(AT ALL TIMES)
$7.00. ALL OTHER PATRONS:MATINEES $7.00,EVENINGS $9.00;
BARGAIN DAY $5.00. ’

DOR 0076
SE Cinema000037
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Sony Pictures Releasing Send Remilitance To: - Booking Confirmation -
10202 W. Washington Btvd., - Sony Pictures, ) Confirmation Date: 11/08/2012
- - Culver City, CA, 80232-3119 PO Box 840550, -
United States Dallas, TX, 75284-0550
. United States
" SONY
PICTURES
. CREATED
Flim; SKYFALL . ' . s '
Theetrs Boalgng Start Date End Data I:'II'B:I;; Scresns by Format Tems - .
: Wk s::;fm ML;nnglm Wi M. | Min% HA Pgd l|\nvg WO?‘hM Pg‘g‘o
' o . : Price
gé;g%%%gggvd%%l.vn' 1654686 ) 11/08/2012 | 01/17/2013 | 70 1 1 D]EN/ZD 1 -60% 60"@ N/A 7.50 95 743
CHARLESTON, SC 29407 2 1 DIEN/2D 2 GQ% 80% .N/A 7.50 85 7.43
3 1 D/EN/2D 3 60% 60% NA 7.50 95 7.13
SMHH'ROBFRT 4 1 D/EN/2D 4 80% . | 60% NA 7.50 85 | 7.3
5 1 D/IEN/2D 5 60% 60% NA 7.50 a5 713
6 9 DIEN/2D "B 60% 60% N/A 7.50 85 7.13
7 1 D/EN/2D 7 60% 60% N/A 7.50 95 | 713
8 A D/EN/2D 8 60% 60% N/A 7.50° a5 7.13
9 1 D/EN/2D S B0% | 60% nA .| 780 | 95 | 743
10 1 DIEN/2D 10 C 60% 60% - N/A 7.50° 95 - 7.43
Additional Terms:
- Firm: Yes
Per Capita: Yes: PC 2.0 Price as defined on iast page

Floating Terms: No

ov 12822942l

8C0000BWBUTD dS,

Page 1

‘wrd 20:80-
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Universal Pictures Distribution Confirmation
W P
Date: December 20, 2012

»

|

Independent Theatre Booking Service

Citadel Mall Stadium 15 + IMAX

2072 Sam Rittenburg Blvd ) : : Gt ReIL
Charleston, SC 29407 USA Universat Film Exchanges LLC

' P.O. Box 848270

Dallas, TX 75284-8270 USA

Independent Theatre Booking Service
bsitbs@att.net

CHARLOTTE |

Screens

ciNG Seats

ERdD

‘Bi‘é!a_‘:‘j'm

Tue - 12/25/2012 Mon - 01/21/2013

Weekly Terms

55.00% Scals;

-

55.00% Scale

w [N

55.00% Scale

4 55.00% Scale

If Held 55.00% Scale .

Term Notes

The above release will be licensad at the agreed percentage of 55% for all weeks. Such 55% percent shall be adjusted based on the reparted
total domestic box office as set forth in the attached scale. \

RERGRTED DOMESTIC BOX OFFICE/Rental %

Greater Than or equal to $0M and less than $50M - 50% .

Greater Than or equal to $50M and less than $75M - 51% -

Greater Than or equal to $75M and less than $90M - 52%

Greater Than or equal to $90M and less than $105M - 53%

Greater Than or equal to $105M and less than $120M - 54%

Greater Than or equal to $120M and less than $135M - 55% . \
Greater Than or equal to $135M and less than $150M - 56% :
Greater Than or equal to $150M and less than $170M - 87%
Greater Than or equal {o $170M and less than $200M - 58%
Greater Than or equal to $200M and less than $250M - 58%
Greater Than $250M - 60%

1

Additional Terms

The terms contained herein plus those cantained in the Universal Pictures Distribution Master License Agreement which Exhibitor acknowledges
having received and reviewed constitute this license agreement All said terms herein set forth are agreed to by Exhibitor and confirmed as
accurate unless Distributor is notified in writing immediately on receipt of this Confirmation and before extubition of the film which is the subject of

this Agreement.

\

Page 1 of 1 hitp:/Awww.universaistudios.com
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Twentieth Century Fox Film Corp. ] ‘ Booking Confirmation

January 8, 2013

" Independent Theatre Booking

Citadei Mall Stadium 16 & IMAX
2072 Sam Rittenberg Bivd.
Charleston, SC 29407 USA

Booking Summary
d Independent Theatre Bookir i e L . “h T Week TSt
(1917 Sam Roper Drive.
11917 Sam Roper Drive 5,2012 Mon - 02/04/2013 n’
Qtise Amt; ral /

Charlotte, NC 28269 USA

Twentieth Century Fox Fjlm Corp.-NY
Attn: Bank of America
5799 Collection Center Drive
Screen Detail Chicago, IL 60693 USA

House A A
No, Days Playing Fuli Day % Scm % Adjustad Seats Sound Language Captlon Type Caption Lang

I 91 TWTFSSM l l L : ! 296] DGTL I English

Schedule of Weekly Terms

1 Applicable Scate: 250

Applicable Scale

Applicable Scale

Applicable Scale

2
3
4 Applicable Scale
5
6

Applicable Scale

If Held Applicable Scale

Floor Applicable Scale

Holdover

If Friday through Sunday Gross of Week 6 or any subsequent week is over $5,925, exhibitor agrees to hold Film at terms provided in Schedule of
Weekly Terms. .

Per Capita Royalty Base Adult Child Senior -,

5.75 3.50 I 3.50

For each performance of the Fﬁlm which commences at or after 5:30 p.m., Exhibitor shall pay the greater of (a) the applicable stated weekly
percentage term of each picture sold, or (b) the minimum per capita royalty for each patron entering the theater, to be calculated as follows: the
applicable weekly percentage term, muitiplied by the per capita royalty base indicated above for adults (patrons 12 years of age or older), children
(patrons under 12 years of age), and senior citizens. Exhibitor retains the right to charge any price it desires for admissions, and the per capita is in
no way a requirement that Exhibitor charge any particular price.

Additional Terms

This Booking Confirmation Sheet incarporates by reference all of the terms set forth in the Mastar Contract between Twentieth Century Fox Film
Corp. and Exhibitor, and supercedes any prior Boaking Confirnation Sheet. In the event the Master Contract is not executed, Exhibitor agrees that
the exhibition of the Film shall constitute Exhibitor's acceptance of all terms set forth on the Master Contract and in this Booking Confirmation

Page 1 of 1
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Universal Pictures Distribution Confirmation
W

Date: December 20, 2012

Independent Theatre Booking Service _I

Northwoods Mall 13
2181 Northwoods Boulevard
North Charleston, SC 294068 USA

i

Universal Film Exchanges LLC
P.O. Box 848270
Dallas, TX 75284-8270 USA

Independent Theatre Booking Service
bsitbs@att.net

CHARLOTTE |

55.00% Scale

2 55.00% Scale

3 55.00% Scale

4 55.00% Scale

If Held 55.00% Scale

Term Notes

The above release will be licensed at the agreed percentage of 55% for all weeks. Such 55% percent shall be adjusted based on the reported
total domestic box office as set forth in the attached scale. !

REPORTED DOMESTIC BOX OFFICE/Rental %

Greater Than or equal to $0M and less than $50M - 50%
Greater Than or equal to $50M and less than $75M - 51%
Greater Than or equal to $75M and less than $80M - 52%
Greater Than or equal to $90M and less than $105M - 53%

- Greater Than or equal to $105M and less than $120M - 54%
Greater Than or equal to $120M and less than $135M - 55%
Greater Than or equal to $135M and iass than $150M - 56%
Greater Than or equal fo $150M and less than $170M - 57%
Greater Than or equal to $170M and less than $200M - 58%
Greater Than or equal to $200M and less than $250M - 59%
Greater Than $250M - 60%

Additional Terms

The terms cantained herein pius those contained in the Universal Pictures Distribution Master License Agreement which Exhibitor acknowledges
having received and reviewed constitute this license agreement. All said terms herein set forth are agreed to by Exhibitor and confirmed as
accurate unless Distributor is notified in writing immediately on receipt of this Confirmation and before exhibition of the film which is the subject of
this Agreement. ; ’

nnpylwwu(.unnversalsiud!oa.cam

Page 1 of 1
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Booking Confirmation

t
'g) @c Date: 12/22/2012

DOR 0081

5555 MELROSE AVENUE BLUHDORN BUILDING, 3RD FLOOR LOS

Remit To: PARAMOUNT PICTURES

‘File # 100486
PO BOX 100486
PASADENA, CA 91189

Reference is made to Section I of the Master License Agreement of Paramount Pictures Corporation, which is
set forth below: ,

Formation of .Contract. Distributor’s  transmission of the Booking 'Confirmation to

Exhibitor by mail, electronic delivery or by facsimile shall constitute Distributor’s

confirmation and acceptance of Exhibitor’s offer to exhibit the Title and Distributor's
grant of a license under copyright to Exhibitor limited to, and in accordance with, the
terms contained in the Booking Confirmation and in the Master License Agreement
(collectively, the ‘‘License Agreement”). If the addressed recipient of the Booking
Confirmation is acting as the booking/buying agent for the Theatre, such addressee
represents and warranis that Exhibitor's _bame is accurately set forth and that the
addressee, as booking/buying agent, - is fully authorized by Exhibitor to enter into the
License Agreement on behalf of Exhibitor; Distributor specifically relies upon such
representation and warranty in performing the License Agreement. All provisions of
the Booking Confirmation shall be deemed correct, unless Exhibitor notifies
Distributor of any error upon receipt thereof. In any event, the first public
exhibition of the Title by Exhibitor shall constitute Exhibitor’s agreement to ecach
and every term of the License Agreement.... :

The attached contains the specific licensing terms, names of theatre(s) and play dates covered by this Booking

Mail To: IND THEATRE BKG SVC(ITBS)
11917 SAM ROPER DRIVE

CHARLOTTE NC 28269
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‘ 1 . Play Date - §xa‘"! Bmﬂﬂnﬂ ﬁ"aﬁn“m Eﬂuh

CIRQUE DU SOLEIL WORLDS ITBS AYRSLEY GRAND CINEMAS 13 CHARLOTTE NC 12/21/2012 - 01/17/2013 FINL 0.00 0.00 1
Screens; Sem: 1 Cap: 275
Woeekly Terms: Wk 1-52/52 WK 2 - 52/52 Wk 3 - 52/52 Wk 4 - 52/52
CIRQUE DU SOLEIL WORLDE ITBS CAROUSEL 151 W GREENSBOROQ NC : 12/21/2012 - 01/17/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 292
Waekly Terms: Wk 1-52/52 Wk 2 - 52/52 Wk 3 - 52/52 Wk 4 - 52/52
CIRQUE DU SOLEIL WORLDS ITBS CARCUSEL @ ALAMANCE 18 BURLINGTON NC 1212412012 - 0117/2013 FINL 0.00 - 0.00 1
Screens: Scm: 7 Cap: 242
Weekly Torms: Wk 1 -52/52 Wk 2 - 52/52 " Wk3-52/52 Wk 4 - 52/52
e

. .
CIRQUE DU SOLEIL WORLDS TBS CITADEL STADIUM MALL IMAX 16 CHARLESTON SC 1212112012 - 01/17/2013 FINL 0.00 0.00
Screens: Scm: 13 Cap: 100 ’ ) @
Weekly Terms: Wk 1-52/52 Wk 2-52/52 Wk3-52152 - Wik 4 15252 ) g 2 p %c %

GUILT TRIP, THE ITBS AYRSLEY GRAND CINEMAS 13 CHARLOTTE NG 12/19/2012 - 01/01/2013 FINL 0.00 c.00 1
Screens: Scm: 1 Cap: 275
Weekly Terms: Wk 1-52/52 Wk 2 -52/52
GUILT TRIP, THE ITBS CAROUSEL 15| W GREENSBORO NG 12/19/2012 - 01/01/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 292
Waekly Terms: Wk 1 - 52/52 Wk 2-52/52
GUILT TRIP, THE ITBS CAROUSEL @ ALAMANCE 16 BURLINGTON NC 12119/2012 - 01/01/2013 FINL 0.00 0.00 1
Screens: Scm: 1 Cap: 296
Weekly Terms: Wk 1 - 52/52 Wk 2 - 52/52
R R
GUILT TRIP, THE ITBS CITADEL STADIUM MALL IMAX 16 CHARLESTON SC 12/19/2012 - 01/01/2013 FINL 0.00 0.00
Screens: Scm: 1 Cap: 315

Weekly Terms: Wk 1 - 52/52 Wk 2 - 52/52 : 52 % é@%ﬁﬁ’ %“Vi'

GUILT TRIP, THE ITBS NORTHRIDGE 10 W HILTON HEAD ISLAND SC 12/19/2012 - 01/01/2013 FINL 0.00 0.00 1
Screens: Sem: 1 Cap: 317

Weekly Terms: Wk 1 - 52/52 Wk 2 - 52/52

GUILT TRIP, THE ITBS NORTHWOODS STADIUM CINEMA 131 N CHARLESTON SC  12/19/2012 - 01/01/2013 FINL 000 . 0.00 1
Screens: Scm: 1 Cap: 275 ) '

Waeekiy Terms: Wk 1 - 52/52 Wk 2 - 52/52

Weekly terms subject to float.

DOR 0082 SE Cinema000043
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Titla _Theater __ : —Blay Dato

JKCK REACHER ITBS AYRSLEY GRAND CINEMAS 13 CHARLOTTE NC 12/21/2012 - 01/31/2013 FINL - 0.00 0.00 1
Screens: Scm: 1 Cap: 275 . .

Weekly Terms: Wk 1- 57/5‘7 Wk 2 - 57/57 Wk 3 - 57/5T Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scala.ﬂ . .

JACK REACHER ITBS CAROLINA MALL 8 CONCORD NC 12121/2012 - 01/31/2013 FINL 0.00 0.00 1
Screens: Sem: 5 Cap: 317

Weekly Terms: Wk 1- 57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/5?

Agreed Upon Aggragate Scale

JACK REACHER ITBS CAROUSEL @ ALAMANCE 16 BURLINGTON NC 12/21/2012 - 01/31/2013 FINL 0.00 0.00 2
‘Scraens: . Sem: 1 Cap: 296 '

l Weekly Terms: Wk 1-57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk § - 57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scale ’

JACK REACHER ITBS CITADEL STADIUM MALL IMAX 16 CHARLESTON SC 12/21/2012 - 01/31/2013 FINL 0.00 0.00
Screens: Scm: 1 Cap: 315

Weekly Terms: Wk 1 -57/57 Wk 2 -57/57 Wk 3 -57/57 - Wk 4 - 57/57 Wk 5-57/57 Wk 6 - 57/57

Agreed Upon Aggregate Scale

JACK REACHER ITBS EAGLE CINEMA 5 ROCKY MOUNT VA 12/21/2012 - 04/17/2013 FINL
Screens: Scm: 1 Cap: 285 4
Weekly Terms: Wk 1 -57/57 Wk 2 - 57/57 Wk 3 - 57/57. , Wk 4 - 57/57
\
JACK REACHER ITBS EASTGATE 5 ALBEMARLE NC - 122172012 - 01/17/2013 FINL 0.00 0.00 1
Screens:’ Scm: 1 Cap: 296 . :
Weekly Terms: Wk 1 -57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - §7/57
JACK REACHER ITBS EPICENTER THEATER § CHARLOTTE NC 12/21/2012 - 01/3172013 - FINL 0.00 000 | "1
Screens: Sem: 1 Cap: 244 . o )
Weekly Terms: Wk 1 - 57/57 . Wk 2-57/57 Wk 3 - 57/57- Wk 4 - 57/57 Wk 5-57/57 . Wk 6 - 57/57
Agreed Upon Aggregate Scale [ , ' '
JACK REACHER ITBS NORTHRIDGE 10 W HILTON HEAD ISLAND SC - 12/21/2012 - 0143172013 FINL 0.00 0.00' 1
Screens: Scm: 1 Cap: 317 - ) Dy :
Weelly Terms:” Wk 1 -57/57 Wk 2 -57/57 Wk 3 - 57/57 . Wk 4 -57/57 Wk 5 - 57/57 Wk 6-57/57
* Agreed Upon Aggregate Scale .
JACK REACHER ITBS NORTHWOODS STADIUM CINEMA 13! N CHARLESTON SC  12/21/2012 - 01/31/2013 FINL 0.00 0.00 ° 1
Screens: Sem: 1 Cap: 275 ! . )
Weekly Terms: Wk 1 - 57/57. Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57 Wk 5 - 57/57 Wk 6 - 57/57
Agreed Upon Aggregale Scala , '
JACK REACHER ITBS STARMOUNT. 5 JONESVILLE NC 12/21/2012 - 01/17/2013 FINL 000 | 000 1
Screens: Scm: 1 Cap: 275 ‘ ‘
Weekly Terms: Wk 1:57/57 Wk 2 - 57/57 Wk 3 - 57/57 Wk 4 - 57/57

‘Weakly iarrns subject to float.

. ° N e - L
DOR 0083 , . . : SE Cinema000044
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Lille . Ihcater — PlayDate Status Advance _Guaranten  Piinty
RISE OF THE GUARDIANS ITBS SOUTH HILL CINEMA 2W SOUTH HILL VA 12/1214/2012 - 01/17/2013 FiNL 0.00 0.00 1
Screens: Scm: 1 Cap: 600

Weekly Terms: Wk 1 - 35/35 Wk 2 - 3535 Wk 3-35/35 Wk‘4 -35/38

Weekly terms subject to float.

DOR 0084 4 - '. 'SE Cinema000045



THE STATE OF SOUTH CAROLINA RECEI‘}E
In The Court Of Appeals _@

Hay 192015

_ APPEAL FROM THE ADMINISTRATIVE LAW COQJ UIT Of4 Ppeas
a

HONORABLE SHIRLEY Ct ROBINSON ADMINISTRATIVE LAW JUDGE

CASE NO. 12-ALJ-17-0390-CC
APPELLATE CASE NO. 2014-001469

Southeast Cinema Entertainment, INC.,.....ooooviiiviiiiiiiiiiiii e Respondent,
V.
South Carolina Department of Revenue,..............ccoocooiii i, PO Appellant.

PROOF OF SERVICE

I, Jean M. O’Connor, hereby certify that I have caused to be mailed a copy of the -

South Carolina Department of Revenue’s Final Brief and Record on Appeal regarding the
above-referenced case, by' depositing the same in the United States Mail, postage prepaid,
on May 19, 2015,~ addressed to Respondent, Southeast Cinema Entertainment, Inc., 4523
Park Road, Suite 105, Charlotte, NC 28209.

_¥an M. O’Connor




