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APPELLANT'S STATEMENT OF ISSUE ON APPEAL 

The gUIlty plea judge commItted reversIble error by grantIng State's motIon to dIsqualIfy 

Justus' appoInted counsel, Malte Murphy, sImply because she had represented an InvestIgator 

employed by the SolIcItor's Office In an unrelated domestIc matter 

IV 



STATEMENT OF THE CASE 

Appellant murdered JustIn Breganzer wIthIn the confines of LIeber CorrectIOnal InstItutIon 

on July 26, 2005 Appellant was arrested for the murder on August 2, 2005 On October 20, 2005, 

appellant was IndIcted by the Dorchester County grand Jury for murder (05-GS-18-1265) (R 

330-352, 11, Tr 330-Tr 12/11/08, pp 54-76, Tr 2/16-17/06, p 11) 

The State sought the death penalty agaInst appellant and served hIm wIth Its NotIce of Intent 

to Seek the Death Penalty on August 11, 2005 (R 11, 18-19, Tr 2116-17/06, p 11, Tr 12111/06, 

pp 18-19) On July 31,2007, appellant was served wIth Nottce of AggravatIng CIrcumstances 

(R 18-19, Tr 12111/06, p 18-19) 

ThIS Court assIgned tills capItal case to the Honorable DIane Shafer GoodsteIn, CIrcUIt Court 

Judge Appellant was ongInally represented by court-appoInted attorneys Marva Hardee-Thomas 

and Malte Murphy In February of2006, Ms Hardee-Thomas and Ms Murphy were removed from 

the case for dIfferent reasons, and Walter Batley and Norbert CummIngs were substttuted as court-

appoInted capItal defense counsel The case was eventually scheduled for tnal the week of 

December 15, 2008 

On December 11, 2008, appellant pled guIlty to murder before Judge GoodsteIn' In hIS 

l 

guIlty plea, appellant admItted hIS guIlt to JustIn Breganzer's murder At the conclusIOn ofthe guIlty 

blea proceedIng, Judge GoodsteIn accepted appellant's plea after findIng It was freely, voluntanly, 

'Pnor to appellant's guIlty plea, a heanng pursuant to State v BlaIr, 275 S C 529,273 
S E 2d 536 (1981) was conducted at WhICh Doctors Donna Schwartz-Watts and Jeffrey Ford 

I 
testIfied appellant was competent to stand tnal or plead gUIlty and to aSSIst hIS attorneys In ills 
defense Appellant's attorneys also Infonned the court that In theIr oplmon appellant was 
competent At the conclusIon of the Blatr heanng, Judge GoodsteIn found and concluded 
appellant was competent and able to aSSIst hIS attorneys WIth hIS defense 
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andknowmglyentered (R 277-352, Tr 12111108,pp 1-76) The State contInued to seek the death 

penalty agaInst appellant for JustIn Breganzer's murder 

After the reqUIred twenty-four (24) hour waItIng penod, the sentencIng phase began on 

December 15, 2008 and concluded on December 16, 2008 On December 23, 2008, In a wntten 

sentencmg order read Into the record, Judge GoodsteIn found the State had proven beyond a 

reasonable doubt the folloWIng statutory aggravatIng CIrcumstance The murder was commItted by 

a person wah a prlOr convlctlOnfor murder S C Code Ann SectIOn 16-3-20(C)(A)(2) In addItIon 

to findmg the aggravatIng cIrcumstance, Judge GoodsteIn sentenced appellant to death for JustIn 

Breganzer's murder (R 355-526,535-558,561-574,585, Tr 12115108, pp 1-172, Tr 12/16/08, 

pp 1-24, Tr 12123108, pp 1-14 & SentencIng Order) ThIS appeal followed 
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RESPONDENT'S STATEMENT OF FACTS 

On July 26,2005, appellant brutally beat and eventually stabbed Justm Breganzer ("Justm") 

to death Appellant used a shank to murder the vIctim Appellant was thIrty-eIght (38) years old at 

the tIme he murdered Justm Justm was Just twenty-two (22) years old at the time of hIS death 

(R 277-352, Tr 12111/08,pp 1-76) 

At the time ofJustm's murder, appellant was mcarcerated at LIeber CorrectIOnal InstItutIOn, 

a maXImum secunty pnson, servmg two (2) consecutive lIfe sentences for two (2) separate murders 

from Oconee County Appellant was convIcted m Oconee County on October 6, 1998 ofthe murder 

of Randal Eades and the murder of Kttty SmIth The murder ofMr Eades and the murder of Mrs 
\ 

SmIth were unrelated Appellant pled gUIlty to both murders and accompanymg armed robbery 

charges In addItIOn to the consecutive lIfe sentences for the two (2) Oconee murders, appellant 

receIved thIrty (30) year sentences on the armed robbery mdIctments (R 338-340, Tr 12/11108, 
I 

pp 62-64) The vIctIm m the present case, Justm, was also mcarcerated at LIeber The vIctIm's 

mcarceratIOn at LIeber came as a result of walkmg away from a lItter detaIl, WhICh resulted m a 

conVIctIOn for escape The vIctIm was on the lItter detaIl after havmg been sentenced to an actIve 

Youthful Offender Act (YOA) sentence for carbreakmg and grand larceny Pursuant to Department 

of CorrectIons (DOC) gUIdelmes, any person convIcted of escape must be housed at a maXImum 

~ecunty faCIlIty Justm had approxImately two (2) months remammg on hIS sentence at the tIme of , 
I 

hIS murder (R 338-39, Tr 12/11/08, pp 62-63) 

The EVidence 

On July 26,2005, shortly after 10 00 pm, a pnson guard found Justm's lIfeless body lymg 

m a pool of blood m hIS cell A traIl of blood drops and bloody footpnnts led from Justm's cell to 
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the area of appellant's cell Appellant's bloody palm pnnt was also found on a staIrway post leadIng 

to appellant's cell, WhICh was on a lower level of the cell block from JustIn'S cell JustIn'S blood 

was also found on appellant's clothIng located InSIde appellant's cell m appellant's pnson locker 

Appellant's boots also contaIned JustIn'S blood on them Appellant's boots also matched the boot 
I 

\ 
pnnts leaVIng the vIctIm's cell and headmg toward appellant's cell Appellant's fingerpnnt was 

found In JustIn'S cell on a tobacco wrapper Appellant's thumb pnnt, m JustIn'S blood, was also 

found In JustIn'S cell on the SInk (R 338-341, 367-424, 432-444, Tr 12/11/08, pp 62-65, 

12/15/08, pp 13-70, 78-90) 

The autopsy determIned JustIn had been badly beaten and stabbed eleven (11) tImes WIth a 

sharp object (R 466-471, Tr 12/15/08 p 112-117) Law enforcement recovered the shank, used 

to stab JustIn, In the bottom of the tOIlet m the vIctIm's cell (R 390, Tr 12/15/08, p 36) A 

wooden handle wrapped WIth cloth, SImIlar to pnson umform cloth, was also recovered In the sewer 

draIn WhICh collects matenal comIng from the pnson sewer system (R 387-89, Tr 12/15/08, pp 
\ 

33-35) The handle had a pIece of metal m It A forensIc expert mICroscopIcally compared the 
I 

broken blade, found In the tOIlet, to the metal m the handle and determmed the blade and the handle 

were at one tIme JOIned together (R 435, Tr 12/15/08, p 81) The patholOgist determIned JustIn 

dIed from one of hIS eleven (11) stab wounds ThIS stab wound penetrated JustIn'S heart (R 467-, 

69, Tr 12/15108, pp 113-115) At hIS gU11typlea, appellant admItted he murdered JustIn (R 310-

352, Tr 12/11/08, pp 34-76) 

The Penalty Phase 

A Appellant s prlOr record 

In the penalty phase, the State Introduced appellant's extensIve cnmInal record Appellant 
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was convIcted m 1985 of house breakmg and grand larceny and malIcIOUS mJury to personal 

property In 1987, appellant was convIcted of two (2) counts of auto-breakmg and larceny, 

posseSSIOn of a controlled substance, posseSSIOn of tools used for a cnme, and dnvmg under the 

mfluence Appellant was convIcted m 1995 of attemptmg to possess prescnptIon drugs by fraud and 

conspIracy to obtam drugs by fraud As prevIOusly stated, appellant was convIcted m 1998 of the 

two (2) Oconee County murders, and the two (2) accompanymg armed robbery charges (R 364-66, 

Tr 12/15/08, pp 10-12) 

B Appellant s przson dlsclpimary record 

The State also mtroduced appellant's record of dISCIplInary vIOlatIOns whIle mcarcerated 

A.ppellant had dISCIplInary vIOlatIOns m 2000 for refusmg to work, posseSSIOn or use of drugs (2 

counts), and under the mfluence In 2001 appellant had numerous discIplmary vIOlatIons for 

possessIOn or use of drugs and one vIOlatIOn for refusmg to take a unne test In 2003, appellant was 

convIcted of posseSSIOn of contraband In 2004, appellant had discIplmary vIOlatIons for posseSSIOn 

of drugs Dunng thIS same year, appellant had a vIOlatIon for refusmg to follow orders Justm's 

murderoccurredm2005 (R 373-74, Tr 12115/08,pp 19-20) 

C The PrlOr Murders Commltted by Appellant 

Dunng the penalty phase, the State also mtroduced facts and CIrcumstances surroundmg the 

prevIOUS Oconee County murders to establIsh appellant's character and future dangerousness 

(The Eades Murder) 
, 

On January 30, 1997, Randal Eades was murdered on the front porch of hIS home, located 

about three (3) mIles northwest of Walhalla, S C Mr Eades operated a small grocery store dIrectly 

across HIghway 28 from hIS reSIdence Eades was at home alone at the tIme he was murdered (R 
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472-487,491-95, Tr 12115108, pp 118-133, 137-141) 

On the evemng of Eades' murder, appellant was dropped off near Eades' home by hIS 

gIrlfnend Appellant approached the home on foot carrymg a firearm When the vIctim's dogs 

began to bark, Eades came out on hIS front porch Appellant shot Eades at least tWIce as Eades stood 

on hIS porch Appellant then stole money and a gun from Eades' bedroom Appellant also dragged 

Eades' body to the sIde of the home and dumped It over an embankment Eades' body was 

dIscovered by hIS wIfe upon herretummg to the home later that evenmg (R 472-487,491-95, Tr 

12115108, pp 118-133, 137-141) 

Appellant shot Eades WIth a shotgun The pathologIst determmed Eades had been hIt WIth 

numerous bIrd-shot pellets from the top of hIS head to down below hIS Waist and mId-thIgh All of 

the bIrd-shot wounds were superficIal, except for one pellet that penetrated an eye and would have 

blmded the VIctim m that eye Appellant also shot Eades WIth at least one 00 buck-shot load These 

pellets hIt Eades from hIs left cheek down to hIS left thIgh or grom area HIS Jaw was fractured by 

one pellet One pellet went through hIS lung, hIS heart, the ventncle, and the aorta Another pellet 

perforated the thoracIc aorta and the lung StIll another pellet lodged m Eades' spme, whIch would 

\ 
probably have paralyzed hIm And, another pellet went through hIS gemtals Eades bled to death 

from hIS gunshot wounds (R 472-480, Tr 12115108, pp 118-126) 

Eades was fifty-one (51) years old at the tIme of hIS death Appellant's murder and armed 

~ 

robbery of Eades remamed unsolved for approxImately one (1) year (R 472-487, 490-95, Tr 

12115108, pp 118-133, 136-141) 

(The Smzth Murder) 

On January 4, 1998, KItty SmIth was murdered m her busmess located on HIghway 11 m 
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\ 

Oconee County Mrs SmIth, a WIdow of a retired U S Army veteran, was operatIng the HIghway 

11 Grocery that evemng when appellant entered her store carrying a shotgun Appellant shot Mrs 

SmIth wIth the shotgun and then robbed the store of several thousand dollars, a duffel bag, some 

bank bags, and Mrs SmIth's credIt cards (R 481-493, Tr 12115/08, pp 127-139) 

A WItness, who came Into the store after Mrs SmIth was shot, testified appellant pOInted the 

shotgun In hIS dIrectIOn and attempted to shoot hIm but the gun dId not fire but only chcked The 

WItness ran and pushed hIS WIfe out of the store, and they fled together down HIghway II (R 496-

501, Tr 12/15/08, pp 142-147) 

Several days later appellant was arrested In Athens, Georgta after USIng one of Mrs SmIth's 

stolen credIt cards Pohce found In appellant's motel room several thousand dollars In cash, the bank 
\ 

bags, and the duffel bag (R 490-93, Tr 12115/08, pp 136-139) Appellant confessed to Mrs 

SmIth's murder and eventually confessed to the Eades' murder (R 493-95, Tr pp 139-141) 

Mrs SmIth was sIxty-four (64) years old at the time of her murder and was five (5) ft three 

(3) Inches tall and weIghed approxImately one hundred and forty (140) pounds Appellant shot Mrs 
, 
SmIth WIth buckshot In the upper chest One of Mrs SmIth's arms was up when appellant shot her 

WIth the shotgun Like Mr Eades, Mrs SmIth also bled to death as a result of the gunshot wound 

to her chest (R 427-431, Tr 12115/08, pp 73-77) 

t 
i 

D Justm s Murder 

In the penalty phase, the State also Introduced the facts and CIrcumstances surroundIng 

JustIn'S murder at Lieber CorrectIOnal Justm was twenty-two (22) years old, stood five (5) ft SIX 
\ 

(6) Inches tall, and weIghed approxImately one hundred and fOrtY-SIX (146) pounds Appellant was 

thIrty-eIght (38) years old at the tIme he murdered Justm (R 375,466-472, Tr 12115/08, pp 21, 
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112-118) 

The autopsy determIned JustIn had multIple InJunes to hIS body HIS nose was fractured, and 

he had several bruIses on hIS cheeks He also had laceratIOns along each eyebrow and had superficIal 

scratch wounds to hIS face There were three (3) wounds to hIS left ear The pathologist testIfied the 

most lIkely cause ofthe InJunes to the face and head were as a result of beIng hIt WIth a fist JustIn 

also had a total of eleven (11) stab wounds, one of whIch was dIrectly to the heart In addItIon to 

three (3) stab wounds to hIS chest, JustIn had stab wounds to the abdomen, arms, left hand, and one 

In the back of the upper shoulder (R 466-472, Tr 12115/08, pp 112-118) 

The Sentencmg Order 

On December 23,2008, Judge GoodsteIn Issued her twelve (12) page sentencIng order WhICh 

she read Into the record The order was filed WIth the Dorchester County Clerk of Court the same 

day 

A Procedural Background 

In the sentencIng order, Judge GoodsteIn InItIally recounted the procedural posture of the 

I 
case Judge GoodsteIn noted the State had tImely served ItS IntentIOn to seek the death penalty and 
l 

notIce of aggravatIng CIrcumstances She explaIned appellant pled guIlty to murder on December 

11, 2008 and the twenty-four (24) hour WaitIng penod was observed She pOInted out the sentencIng 

heanng began on December 15th and concluded on December 16th, 2005 After reVIeWIng the 

testImony, the complete record, and the apphcable law, Judge GoodsteIn made the follOWIng findIngs 
I 

of fact and conclUSIOns of law 

B Blmr Hearmg 

In the sentencIng order, Judge GoodsteIn IndIcated a Blair heanng had been conducted at the 
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I 

start of the proceedIngs to ascertaIn whether appellant was competent to stand tnal or subsequently 

to enter a plea of gUilty to murder She noted that dunng the heanng the court heard from a 

psychIatnst and an InternIst SpecIfically, Doctor Schwartz-Watts, an expert In forenSIC psychIatry, 

testIfied she met WIth appellant seven (7) tImes, most recently on the morrung of the gUilty plea In 

her OpInIOn, appellant was clearly competent under the BlaIr standard, and appellant had suffiCIent 

present abIlIty to consult WIth hIS attorneys WIth a reasonable degree of ratIonal understandIng, and 

he had a ratIOnal as well as a factual understandIng of the proceedIngs agaInst hIm In thIS regard, 

Judge GoodsteIn CIted State v WeIk, 356 S C 76,81,587 S E 2d 683, 685 (2002) AddItIOnally, 

Dr Jeffrey Ford, appellant's InternIst, testIfied concernIng appellant's phYSIcal health and whether 

It would affect hIS competency to stand tnal 2 Dr Ford stated he examIned appellant three (3) tImes 
I 

! 
includIng the mornIng of the gUilty plea and appellant's phYSIcal condItIon neIther prevented hIm 
\ 

from understandIng the nature of the charges agaInst hIm, nor from partICIpatIng WIth counsel In 

prepanng hIS defense at tnal Dr Ford further stated appellant suffered from no phYSIcal condItIon 

that would prevent hIm from competently partICIpatIng In a tnal or plea Judge GoodsteIn also noted 
~ 

I 
appellant's attorneys belIeved theIr clIent was clearly competent to plead or go to tnal based on theIr 
, 
InteractIOns WIth appellant before the tnal and on the mornIng of the gUilty plea Judge GoodsteIn 

then noted In the order that she had found appellant was competent Judge GoodsteIn found 

appellant had both a ratIOnal as well as a factual understandIng of the proceedIngs agaInst hIm and 

was able to consult WIth counsel and aSSIst III hIS defense 

C Factual Background 

Judge GoodsteIn then bnefly recIted the factual background ofthe case after notIng the baSIC 

2 Appellant has hepatItIs C 
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facts were not In dIspute She pOInted out appellant was Incarcerated at LIeber CorrectIOnal FaCIlIty 

In July of2005 whIle servIng two (2) lIfe sentences and two thIrty (30) year sentences as a result of 

two (2) murders and two (2) anned robbenes WhICh occurred m Oconee County She noted the 

vIctIm JustIn was also housed at LIeber servmg a sentence for escape after walkIng away from a lItter 

detaIl whIle servIng a YOA sentence Judge GoodsteIn noted that on July 26 t
\ Just after 10 00 pm , 

, 
the vIctIm's body was dIscovered In a pool of blood m hIS own cell Justm had been severely beaten 
I 

and repeatedly stabbed wIth a fatal stab wound to the heart SLED processed the cnme scene, and 

numerous Items were recovered WhICh were later dIrectly lmked to appellant, IncludIng fingerpnnts 

In the vIctIm's cell, one of WhICh was In the vIctIm's blood Judge GoodsteIn also pOInted out the 

murder weapon was found m the tOIlet In the vIctIm's cell and the correspondIng handle was found 

In the pnson sewer system, WhICh was forensIcally matched to the murder weapon Judge GoodsteIn 

also noted there was a traIl of blood from the vIctIm's cell to an area of the pnson where appellant 

reSIded She noted a bloody footpnnt and a palm pnnt matched appellant Judge GoodsteIn also 

pOInted out that dunng a search of appellant's cell a bloody towel and a bloody SCDC umfonn were 

found In appellant's locker She also pOInted out SLED matched several blood samples on thIS 
~ 

f 
clothIng to the vIctIm Judge GoodsteIn noted there were also boots located In appellant's locker to 

WhICh SLED matched the tread posItIvely to the boot pnnt leadIng from the vIctIm's cell to 

appellant's cell Judge Goodstem also hIghlIghted that In addItIon to the eVIdence proVIded by the 

State, appellant admItted hIS gUIlt to the murder of JustIn dunng the gUIlty plea 

D Defendant s Guzlty Plea 

Judge GoodsteIn next summanzed m detaIl appellant's guIlty plea of December 11, 2008 

She noted at the start of the plea an In camera heanng was conducted WIth appellant and hIS 
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attorneys to determme appellant's posItIon concernmg the waIver of hIS 5th Amendment nghts 

Dunng thIS heanng, Mr BaIley exammed appellant about hIS desIre to WaIve hIS 5th Amendment 
I 

nghts along wIth other constItutIonal nghts Judge Goodstem noted appellant affirmatIvely stated 

he wIshed to waIve hIS 5th and 6th Amendment nghts and all hIS nghts to enable hIm to plead guIlty, 

mcludmg hIS nght to tnal by JUry, nght to call wItnesses, nght to cross-examme wItnesses, to object 
I 

to eVIdence, to challenge testImony, and to offer experts After statmg he wIshed to waIve all these 

nghts and others, appellant stated he wIshed to WaIve all nghts he had commensurate wIth a JUry tnal 

m order to enter a plea of guIlty to murder 

Judge Goodstem further hIghlIghted she then exammed appellant to determme hIS posItIon 

concernmg hIS attorneys' abIlIty to make certam statements whIch would waIve hIS 5th and 6th 

Amendment nghts, smce they would be actmg as hIS agents dunng the proceedmgs Judge 

I 

poodstem pomted out appellant affirmatIvely stated he understood hIS nghts and consented to hIS 

attorneys makmg statements that would WaIve hIS 5th Amendment nghts 

Judge Goodstem further noted after concludmg the In camera exammatIOn she collected 

personal mformatIOn from appellant as follows Appellant was 41 years old and completed the 10th 

! 
grade m school at Walhalla HIgh School before droppmg out, and he never got hIS GED He worked 

t 

after droppmg out of school at a number of companIes, each length of employment rangIng from one 

(1) to two (2) and a half (V2) years HIS last job was apparently ten (10) years ago just before he was 

arrested for the cnmes m Oconee County He had one chIld who was sIxteen (16) years old 

Judge Goodstem also noted she revIewed appellant's past drug, alcohol, and mental health 

t 
hIStOry, whIch mcluded the followmg In the early 1990's, appellant completed drug and alcohol 
\ 
f 
i 
treatment In 1998, appellant stated he was evaluated by a psychIatnst and was placed on 
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medIcatIon, but was taken off that medIcatIon In 1999 wIth the consultatIon of a doctor WhIle 

located In Lieber, appellant stated he took two (2) or three (3) medICIneS for hIS health care 

Currently, appellant takes Remeron mghtly to deal wIth chromc anxIety Judge GoodsteIn noted 

appellant was clear that he had no problem that mIght Interfere WIth hIS abIlIty to understand the 

proceedIngs 

In the sentencIng order, Judge GoodsteIn further hIghlIghted she examIned appellant 

I 

concernIng the Waiver of hIS constItutIonal nghts She pOInted out she InqUIred about IDS deSIre to 
\ 

Waive hIS nght to remaIn sIlent, hIS nght not to IncnmInate hImself, hIS nght to reqUIre the state to 

prove hIS gUIlt beyond a reasonable doubt, and IDS nght to confront wItnesses, and he understood 

each of these nghts and WIshed to waIve them 

E The Aggravatmg Circumstance 

In the sentencIng order, Judge GoodsteIn found the State proved the aggravatIng 

cIrcumstance It alleged beyond a reasonable doubt Judge GoodsteIn found the murder of Justm 

Breganzer was commItted by a person WIth a pnor conVIctIon for murder Judge GoodsteIn found 

appellant was preVIOusly convIcted of the murders of Randall Eades and KItty SmIth In 1998 In 

Oconee County, the State haVIng Introduced appellant's pnor cnmInal record Into eVIdence She 
t 
! 

1 
also noted appellant admItted the same by hIS plea of guIlty, the facts were undIsputed In the 

testImony, and appellant admItted theIr eXIstence Judge GoodsteIn also recounted In detaIl the facts 

surroundIng the two (2) Oconee County murders, IncludIng that appellant had been In Ms SmIth's 

I 
store on an occaSIOn prevIOUS to her murder, and she had extended credIt to hIm, and that appellant 

confessed to both the murder of Ms SmIth and the murder of Mr Eades after hIS arrest for the 

Oconee County murders Judge GoodsteIn also recounted In the sentencIng order that follOWIng hIS 
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guIlty pleas to the two (2) murders and two (2) armed robbenes m Oconee County, appellant 

receIved a hfe sentence for each murder and thIrty (30) year sentences for armed robbery and, as a 
1 
! 

tesult, was taken mto the custody of SCDC Judge Goodstem affirmatIvely found the murder of 

Justm Breganzer was commItted by one wIth a record of havmg commItted a prevIOus murder 

(Sentencmg Order, pp 7-12) 

F Mltlgatzng Factors 

In the sentencmg order, Judge GoodsteIn noted appellant was engaged, appropnate, 

concerned, made notes, and responded to the Court's questIOns along wIth hIS own counsel's 

questIons, and was cooperatIve at all tImes In the process She noted he was mtently paYIng attentIOn 

dunng the heanngs pre-tnal, dunng the gUIlty plea, and sentencIng phase 

Judge GoodsteIn pomted out appellant prohIbIted hIS attorneys from offenng any eVIdence 

1 
m mItIgatIOn or argumg agamst the ImposItIon of the death penalty Judge Goodstem found based 

\ 
on appellant's testImony and the other eVIdence beanng on hIS competency, as well as, by statements 

of hIS attorneys, and the court's observatIOns, It was clear appellant freely, voluntanly, knowmgly, 

and mtelhgently waived hIS nght to present mItIgatIOn eVIdence and to contest the aggravatmg 

CIrcumstance 

Judge GoodsteIn also pomted out counsel for appellant mformed the court they were ready 

and wIlhng to present eVIdence m mItIgatIOn had appellant allowed them to proceed She also noted 

counsel had secured experts m appellant's behalf along WIth a plan to present an affirmatIve contest 

on hIS behalf on aggravatmg CIrcumstances WIth a mItIgatIng CIrcumstance case Judge Goodstem 

also hIghhghted that at closmg arguments, both of appellant's attorneys reIterated that thIS was theIr 

J 

fhent's wIshes, thIS declSlon was not theIr wIshes for theIr chent, they had attempted for well over 
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( 

\ 

a year to convmce appellant to present some case even Ifhe was gomg to enter a gUIlty plea to the 

murder of Justm Breganzer, but they were unsuccessful m those efforts Contmumg, Judge 

Goodstem explamed that counsel stated they revIewed theIr clIent's optIOns and all hIS nghts dunng 

each step of the process and the nghts he would be WaIvmg by entenng a gUIlty plea Judge 

Goodstem found that despIte counsel's efforts, appellant was firm m hIS deCISIOn to plead gUIlty and 

seek the death penalty and not allow or present mItIgatIOn eVIdence Judge Goodstem also noted she 

questIoned appellant extensIvely regardmg hIS takmg such a pOSItIon Judge Goodstem found the 
i 

record abundantly showed appellant was competent and made thIS deCISIon freely, voluntanly, 
\ 

mtellIgently, and knowmgly 

Judge Goodstem also found she was not bound by appellant's WIshes regardmg sentencmg 

She determmed, as fact finder and sentencer, she must search the record to find any mitIgatmg 

CIrcumstances and reVIew those m lIght of the aggravatmg CIrcumstances before rendenng a 

sentence She noted, as prevIously stated, appellant was at all tImes appropnate m hIS conduct 

dunng the proceedmgs 

Judge Goodstem conSIdered appellant's mental health, WhICh she noted was dIscussed 

extenSIvely She noted that mitIally she made a determmatIOn that appellant was competent Judge 

Goodstem pomted out thIS determmatIon was revIewed and reaffirmed throughout the entIre 
I 
I , 
proceedmg She also hIghlIghted she had been aware of appellant's phYSIcal condItIon, speCIfically, 

hIS havmg hepatItIs C 

Judge Goodstem pomted out the forenSIC psychIatnst found appellant suffered from no 

, 
mental Illnesses and appellant's mternist found hIS medICal health dId not adversely affect hIS 

competency to partICIpate m the gUIlty plea or tnal Judge Goodstem found there was no affirmatIve 
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eVIdence of what role, If any, substance abuse played m appellant's conduct However, she found 

that gIVen appellant's numerous dISCIplInary mfractIOns for drug use whIle at SCDC, hIS drug use 
I 
I 

may have played a role, however the eVIdence was msufficlent for the court to so find 
\ 

In the sentencmg order, Judge Goodstem pomted out she had revIewed all the statutory 

mItIgatmg CIrcumstances outlmed m S C Code Ann SectIon 16-3-30(C)(b)(1)-(10)(Supp 2001) 

After careful study of the record, the testImony the forenSIC psychIatnst and appellant's mternIst, the 

, "-

factual baSIS of the guIlty plea, exammatIOn of appellant by the court, and the lack of mItIgatmg 

CIrcumstances presented by appellant under hIS specIfic dIrectIOn, Judge Goodstem could not find 

any statutory mItIgatmg CIrcumstance WhIch would apply to appellant m the present case 

(R 595, Sentencmg Order, p 11) 

Judge Goodstem dId find the eVIdence supported a non-statutory mItIgatmg CIrcumstance, 

I 

acceptance of responsIbIlIty She found appellant confessed hIS guIlt after bemg arrested and , , 
! 
~teadfast1y mamtamed hIS deSIre to be pumshed She also found appellant m hIS allocutIOn took 

responsIbIlIty for all three (3) murders, the Oconee County murders, and Justm's murder, and 

expressed hIS concern for the VIctIm's famIlIes' closure She noted hIS allocutIOn "may be the 

, 
antItheSIS ofhubns However, It was not controllmg on the court's declSlon" as to sentence 

(R 595, Sentencmg Order, p 11) 

G Vzctzm Impact 

Judge Goodstem noted she heard from Sandra Carter, the mother of Justm Breganzer Mrs 

Carter testIfied about the VIctIm's upbnngmg, the challenges he encountered, how he had turned a 

comer m hIS lIfe, and how hIS mcarceratIOn had rehabIlItated hIS lIfe She also testIfied the VIctIm, 

had taken the GED after droppmg out of hIgh school a couple of years earlIer and scored m the top 
! 
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four percent (4%) Contmumg, she testIfied how the vIctIm had become a teachmg assIstant whIle 

at LIeber and about the vIctIm's desIre to open a book shop after servmg hIS sentence Mrs Carter 

testIfied to havmg a close lovmg relatIOnshIp wIth her son even through the tough stretches of hIS 

parents' dIvorce Mrs Carter also told the court how Justm's murder had left her broken hearted 

Judge Goodstem also noted she heard from Steve SmIth, Ms SmIth's lovmg son, who descnbed hIS 

mother for the court 

Sentencmg DeclslOn 

Havmg carefully consIdered all relevant facts and CIrcumstances, mcludmg the eXIstence of 

the statutory aggravatmg CIrcumstance beyond a reasonable doubt, as well as the presence of 

mitIgatmg cIrcumstances, Judge Goodstem found and concluded appellant should be sentenced to 

death Judge Goodstem further found and concluded the death penalty was warranted under the 

eVIdence !n thIS case, and It was not the result of preJudIce, paSSIOn, or any other arbItrary factor 

(R 596, Sentencmg Order p 12) 
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ARGUMENT 

Judge GoodsteIn dId not abuse her dIscretIon In removIng appellant's court­
appomted 2nd chaIr capItal counsel and replacIng her wIth Norbert Cummmgs more 
than two (2) years and nIne (9) months pnor to tnal, nor gIven thIS record can 
appellant show prejUdICe from the removal of appomted counsel entItlIng hIm to 
a new trIal (vacatIon of hIS guIlty plea) or sentencIng hearIng 

The Issue 

Appellant raIses only one (1) Issue on appeal from hIS gUIlty plea and resultmg death 

sentence Appellant alleges Judge Goodstem commItted reversIble error m excusmg hIS earher 

court-appomted 2nd chatr capItal-defense counsel Maite Murphy m February of2006 

Ms Murphy was excused more than two (2) years and mne (9) months before appellant's 

gUIlty plea and sentencmg heanng After Ms Murphy was removed, Norbert Cummmgs was 

appomted to represent appellant Walter BaIley also represented appellant from late February of 

2006 until hIS gUIlty plea and sentencmg proceedmg m December of 2008 

I 

i 

As the record shows, Judge Goodstem dId not abuse her dIscretIOn m removmg 2nd chatr 

appomted counsel AddItionally, gtven thIS record, appellant cannot show prejUdICe from the 

removal of appomted counsel entIthng hIm to a new tnal (1 e vacatIOn of hIS guIlty plea) or 

sentencmg proceedmg 

How the Issue Arose Below 

'-

Appellant was IndIgent (See Orders of Appt) Pursuant to S C Code Ann SectIOn 16-3-

26 (B)(l), the CIrCUIt court appOInted two (2) attorneys to represent appellant Ongtnally, Marva 

Hardee-Thomas and Matte Murphy were appomted to represent appellant (R 1-11,611-13, Tr 

2/16-17/06, pp 1-11 & Orders of Appt) Ms Hardee-Thomas was ongtnally appomted as counsel 

on August 9, 2005 before the State filed ItS Notice of Intent to Seek the Death Penalty After the 
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State filed Its NotIce of Intent to Seek the Death Penalty, a heanng was held mto the appomtment 

of death penalty counsel on October 26, 2005 (R 611-13, See Orders of Appt) The Court 

formally appomted Ms Hardee-Thomas as first chaIr capItal defense counsel on November 30,2005 

The Court substItuted former 1 st JudICIal CIrCUIt SohcItor Walter M Batley as first chaIr capItal 

defense counsel on February 16, 2006 due to the Illness/pregnancy ofMs Hardee-Thomas (R 540-

44,613, Tr 2/16-17/08, pp 6-10 & Order SubstItutmg Counsel, February 16,2006) 

Mazte Murphy learned that she would be representmg appellant around September 4th to 

September 20th, 2005 when she filed amotIOn for dIscovery (R 11,74-75, Tr 2/16-17/06, pp 11, 

74-7 5) Ms Murphy was formally appomted by the court to represent appellant on October 26,2005 

(R 11, Tr 2/16-17/06, p 11 & Order of Appt , November 10,2005) The formal Order appomtmg 

her as counsel was Issued on November 10, 2005 and filed WIth the Dorchester Clerk of Court on 

November 15, 2005 (Order of Appt, November 10,2005) 
I ... 

'In the same month, November of2005, three (3) to four (4) months after appellant's arrest 

for thIS murder, SohcItor DaVId Pascoe mformed Judge Goodstem that there may be a conflIct of 

mterest m Ms Murphy servmg as appomted capItal counsel (R 12, 18, Tr 2/16-17/06, p 12, 18) 

SohcItor Pascoe mformed the courtMs Murphy was currentlyrepresentmg SohcItor Pascoe's chIef 

mvesttgator, TIm Stephenson, m hIS dIvorce, and the chIef mvesttgator was a potenttal WItness and 

may be called m thIS capItal case (R 10 1-102, Tr 2/16-17/06 pp 101, I 19 -102, I 3) 

The Motlon 

On November 22, 2005,Just three (3) to four (4) months after appellant's arrest, the SohcItor 

asked Judge Goodstem to determme whether there was a conflIct of mterest or not by fihng a 

"Motton to have the Court Determme Whether Defense Counsel has an Actual ConflIct of Interest " 
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(R 12, 18, 579, Tr 2/16-17/06, p 12, 18, & MotIon filed November 22,2005) At thIS tIme, 

SohcItor Pascoe dId not ask Judge GoodsteIn to remove Ms Murphy from the case, but, as an officer 

of the court, made the court aware of the Issue and asked the court to determme whether a conflIct 

eXIsted or not (R 101-102, Tr 2/16-17/06 p 101, I 19 -p 102, I 3) The MotIon was based on 
I 

concerns the SohcItor had m hght of thIS Court's recent declSlon m State v Gregory, 364 S C 150, 

612 S E 2d 449 (2005) (See MotIOn) 

The Hearzng on the MotIOn 

Judge Goodstem convened a heanng Into the matter on February 16t
" and 11" 2006 (See 

R 1-111, Tr 2/16-17/06, pp 1-111) Appellant was present at the heanng along WIth Mr BaIley, 

Ms Murphy, SohcItor Pascoe, hIS chIef mvestIgator, the Deputy SohcItor, and an attorney appomted 

to represent the mvestIgator 3 (R 1, 10, Tr 2/16-17/06, pI, 10) Also present at the heanng was 

WIlham "BIll" Nettles who had been appoInted by the court to represent appellant solely for the 

purposes of thIS heanng (R 10, Tr 2/16-17/06, P 10) 

TestImony was taken from Professor John Freeman and Professor Robert WIlcox of the 

( 

UmversIty of South Carolma School of Law (R 31-52,65-70, Tr 2/16-17/06, pp 31-52,65-70) 
\ 

TestImony was also taken from the SohcItor's chIefmvestIgator, appellant, and Ms Murphy (R 

19-30,52-59,83-85,87-91, 71-77, Tr 2/16-17/06, pp 19-30,52-59,83-85,87-91, 71-77) Based 

on the testImony at the heanng, and the arguments and representatIOns of counsel, mcludmg BIll 

Nettles, Judge Goodstem removed Ms Murphy from the case (R 111, Tr 2/15-16/06, pIll) 

3Ms Hardee-Thomas was also present at thIS heanng and was formally reheved as 
counsel at the begmmng of the heanng due to a hIgh-nsk pregnancy, and Mr BaIley was 
appomted to replace Ms Hardee-Thomas (R 6-10,613, Tr 2/15-16/06, pp 6-10, Order 
SubstItutmg Counsel, February 16, 2006) Appellant agreed to thIS substItutIOn 
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1 
In ruhng on the motIon, Judge Goodstem stated as follows 

THE COURT Okay I am prepared to rule If anybody has anythmg else they need 

to tell me 

(No response audIble) 

THE COURT I am satIsfied under these CIrcumstances that I cannot nsk the possIbIhty of 

Mr Stevenson [the chIef mvestIgator] bemg called m thIS case and needmg to be cross­

exammed 

I cannot do that m thIS case At the end of the day, that IS what makes the dIfference 

That IS what makes the dIfference, based on what Mr Nettles tells me 

Do I thmk that the representatIon termmated? I thmk It doesn't really matter because 

It IS the potentIahty of Mr Stevenson bemg called and It IS the attorney-chent pnvIlege 

mformatIOn that Ms Murphy possesses as a result of her representatIOn m the context of 

the preparatIOn of the separatIOn agreement 

In these CIrcumstances and m thIS case, that IS a concern for the abIhty ofMr Justus 

to be fully represented that I cannot allow 

So that would be the decIsIOn of the Court, and I wIll have to get an Order on that 

What I would hke to do IS I am - - what I've got to do now IS - - I really would hke 

to talk to counsel because I don't want thIS to langUIsh I want to substItute counsel and 

move thIS case along 

That IS gomg to be the Order of the Court 

(R 111, Tr 2/15-16/06, pill, 11 1-22) Mr Cummmgs was appomted to replace Ms Murphy as 

2nd chaIr capItal counsel on February 22, 2006 (See Order SubstItutmg Counsel, Issued March 2, 

2006, filed March 6, 2006) The case proceeded forward toward tnal for more than two (2) years 

and mne (9) months WIth Mr Batley and Mr Cummmgs as capItal counsel (See all transcnpts) 
\ 

The Gullty Plea 

Pnor to JUry selectIOn In December of 2008, appellant mdIcated he WIshed to plead gUIlty 
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(R 261-275,277-352, Tr 1011/2008, pp 1-16, Tr 12111108 pp 1-76) Appellant also IndIcated 

long before the scheduled tnal date that he dId not wIsh for hIS attorneys to present any mItIgatIOn 

case, and he wanted to receIve the death penalty (R 511-526,553-56, Tr 12115/08, pp 157-172, 

12116/08 pp 19-22) 4 DespIte appellant's wIshes, Walter Batley and Norbert CummIngs conducted 

a full mItIgatIOn InvestIgatIOn and had experts and wItnesses prepared to testIfy to mItIgatIOn If 
! 

\ 

appellant changed hIS mInd (511-526,535-542,553-56, Tr 12115108, pp 157-172, 12/16/08 pp 

1-8, 19-22) Appellant dId not change hIS mmd and pled gU1lty on December 11, 2008 and would 

not offer any mItIgatIOn eVIdence dunng the penalty phase (R 277-352, 355-526, 535-558, Tr 

12111/08, pp 1-76, 12/15/08, pp 1-172, & 12116/08, pp 1-24) 

Dunng hIS gU1lty plea, appellant Informed the court he was fully satIsfied wIth Mr Batley 

and Mr CummIngs as hIS attorneys, they had done everythmg he had asked them to do, and, there 

was nothIng he wanted them to do that they had not done (R 342-46, Tr 12111108, pp 66-70) 

Appellant Informed Judge GoodsteIn several tImes dunng hIS death penalty proceedIng he had 

Instructed hIS attorneys not to offer mItIgatIOn eVIdence In hIS case (R 296-309,511-526,535-542, 

Ifr 12111/08, pp 20-33, 12/15/08, pp 157-172, 12116/08, pp 1-8) Judge GoodsteIn found 
\ 

appellant's declSlon In thIS regard was made of hIS own free WIll and was knOWIngly and Intelhgently 

made WIth the advIce of competent counsel 5 (R 296-309,511-526, 535-542,Tr 12/11/08,pp 20-

4Tnal counsel had appellant evaluated due to hIS perSIstence In wantIng to plead gU1lty 
and hIS InstructIOns not to offer any mItIgatIOn Tnal counsel also sought and obtaIned adVIce or 
an OpInIOn on theIr ethIcal duty In regard to theIr chent's WIshes from Desa Ballard, Esq ( R 
261-275,277-352,511-526,535-542,553-56, Tr 1011/2008, pp 1-16, Tr 12111108 pp 1-76, 
12115/08, pp 157-172, 12/16/08 pp 1-8, 19-22) 

5Mr Batley and Mr Cummmgs advIsed PetItIOner agaInst not offenng any mItIgatIOn, 
however, appellant would not waIver In hIS declSlon In thIS regard (R 296-309,511-526,535-
542, Tr 12/11108, pp 20-33, 12115/08, pp 157-172, 12/16/08, pp 1-8) 
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I 
j 
33, 12/15/08, pp 157-172, 12116/08, pp 1-8) In hIS allocutIOn at the close ofthe penalty phase, 

appellant mfonned Judge Goodstem that he was pleadmg guIlty because he wanted to accept 

responsIbIhty for hIS actIOns, and he beheved the death penalty was the only appropnate sentence 

m thIS case (R 603,535-542,556-58, See Court's ExhIbIt 1, Tr 12116/08, pp 1-8,22-24) 

Standard of Review 

The questIOn whether court -appomted counsel should be reheved or dIscharged IS a matter 

addressed to the dIscretion of the tnal Judge State v GraddIck, 345 S C 383,548 S E 2d 210 

(2001), State v SIms, 304 S C 409,405 S E 2d 377 (1991), State v Hyman, 276 S C 559,281 

S E 2d 209 (1981), State v Marshall, 273 S C 552,257 S E 2d 740 (1978), State v ChIlders, 358 

S C 614, 595 S E 2d 872 (Ct App 2004), affirmed m part reversed m part, 373 S C 367, 645 
• 
I 

S E 2d 233 (2007) 

The Law 

The nght of an accused to assIstance of counsel does not mclude the nght to the appomtment 

of counsel of chOIce, or to a specIal rapport or even a meanmgful relatIOnshIp wIth appomted 

counsel Wilhams v Umted States, 486 US 153 (1988), Moms v Slappy, 461 US 1, 103 S Ct 

1610 (1983) See also Umted States v Gonzalez-Lopez, 548 US 140,126 S Ct 2557 (2006)(" the 

nght to counsel of chOIce does not extend to defendants who reqmre counsel to be appomted for 

them See Wheat, 486 U S at 159, 108 S Ct 1692, Caplm & Drysdale, 491 US at 624,626, 109 

S Ct 2646 ") 

Even where the Issue IS the SIxth Amendment nght to the chOIce of retamed counsel, WhICh 

IS not before thIS Court, a defendant does not have an absolute nght to be represented by preferred 

counsel State v Sanders, 341 S C 386, 534 S E 2d 696 (2000) Even where the Issue IS the SIxth 
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Amendment nght to retaIned counsel of chOIce, the nght ofthe defendant to choose hIS counsel must 

be balanced agaInst the court's need to maIntaIn the hIghest ethIcal standards of professIOnal 

conduct Id In balancIng these Interests, the court wIll consIder whether the defendant's 

constItutIOnal nght to counsel IS outweIghed by the government's Interest In disquahfYIng hIS 

attorney Id See also Wheat v Umted States, 486 US 153,159,108 S Ct 1692 (1988)(even when 

SIxth Amendment counsel of chOIce IS at Issue, the tnal court has dIscretIOn to dIsallow first chOIce , 

counsel that would create senous nsk of conflIct of Interest) Nor maya defendant demand that a 

court honor hIS WaIver of conflIct-free representatIOn Gonzalez-Lopez, supra, reJerencmg Wheat 

486 U S at 159-160, 108 S Ct 1692 

Fallure to Preserve and WaIver of the Issue 

The Issue appellant raIses to thIS Court was WaIved and abandoned when appellant pled gUIlty 

on December 11,2008 State v Easler, 584 S E 2d 117 (S C 2003)(the South CarolIna Supreme 

Court does not recognIze condItIonal guIlty pleas) The gUIlty plea In state court acts as a waIver of 

all non-junsdzctlOnal dejects and defenses occurrmg pnor to the plea IncludIng alleged statutory 

and constztutlOnal VIOlatIOns RIvers v Stnckland, 264 S C 121,213 S E 2d 97 (1975), State v 

Passaro, 567 S E 2d 862, 866 (2002) (A free and voluntary guIlty plea acts as a waIver of all non-

i 
JunsdictIOnal defects and defenses) See also State v Oleary, 393 S E 2d 186, 187 

(1990)(ImpermIssIble for a defendant to preserve constItutIOnal Issues whIle entertaInIng a guIlty 

plea, the tnal court may not accept the plea on such terms) Because thIS Issue was waIved and 

abandoned by PetItIOner's guIlty plea, and because It cannot be preserved, thIS ground must be 

dIsmIssed WIth prejUdICe 

AddItIonally, thIS Issue was waIved and abandoned by appellant, and not preserved for 
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~ppellate reVIew, when appellant pled gUIlty on December 11,2010 and raIsed no ObjectIOn at hIS 
• 

gUIlty plea or sentencmg proceedmg preservmg thIS Issue (R 277, 355, See Tr 12111 08, Tr 

12/15/08, & Tr 12/08) Statev Lopez, 352 S C 373,574 S E 2d210 (2002)(defendantchallengmg 

free and voluntary nature of plea was procedurally barred on appeal where the Issue was not raIsed 

to the court that accepted the plea) "It IS clear that the proper avenue m WhICh to challenge a guIlty 

plea WhICh IS not objected to at the tIme of ItS entry IS through post conVIctIon relIef" In the Interest 

of AntOnIO H , 324 S C 120, 122,477 S E 2d 713, 713 (Ct App 1996)(holdmg Issue whethertnal 

court erred m determmmg competency was procedurally barred on appeal where the Issue was not 

raIsed at the tIme of the plea), cltmg Jeter V State, 308 S C 320,417 S E 2d 594 (1992), See also 

State V Barton, 325 S C 522,481 S E 2d 439,443 n 6 (Ct App 1997)(statmg that "any challenge 

I 

~o the knowmg and voluntary nature of a gUilty plea could be raIsed only m a petItIon for post-

~onVICtIon relIef") Appellant raIsed no ObjectIOn at hIS guIlty plea to a vIOlatIOn of rus SIxth 

Amendment RIght to counsel Appellant raised no ObjectIOn dunng hIS entIre sentencmg proceedmg 

allegmg a VIOlatIOn of hIS SIxth Amendment RIght to counsel The Issue appellant raIses to thIS 

Court was waIved and abandoned and IS not preserved for appellate reVIew Therefore, thIS appeal 

must be dIsmIssed 

The Lack of Merlt of the Issue 

Appellant argues m hIS bnef that Judge Goodstem commItted reversIble error m excusmg 

appomted counsel Ms Murphy because he had developed a workmg relatIOnshIp or rapport wIth her, 

and her removal VIOlated hIS SIxth Amendment nght to counsel (See BOA) Appellant cannot 

! 
~how hIS SIxth Amendment nght to counsel was VIOlated because the SIxth Amendment does not 

guarantee a "meanmgful relatIOnshIp" between an accused and hIS attorney Moms V Slappy, supra, 
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n 6 (reversmg the lower appellate court for tryIng to create a constItutIOnal nght that the Supreme 
1 

Court had never recogmzed) Nor does the SIXth Amendment nght to counsel guarantee the nght 

to appomted counsel of chOIce or a specIal rapport WIth appomted counsel WIlhams v Umted 

States, supra, Moms v Slappy The underlymg baSIS of appellant's claIm m thIS appeal IS not 

constItutIonally recognIzed ThIS appeal must be dIsmIssed 

Nor dId Judge Goodstem abuse her dIscretIOn m removmg appomted counsel from the case 

~d replacmg her WIth Mr Cummmgs, even If thIS had been a case whIch mvolved counsel of 

chOIce, 1 e first chOIce retamed counsel State v Gregory, 364 S C 150, 612 S E 2d 449 (2005) 

In Gregory, thIS Court reversed the convlctwn of the defendant where the defendant's counsel 

SImultaneously represented the defendant m a cnmmal case, and the aSSIstant SohcItor who was 
( 

handlmg the defendant's case, m an unrelated frumly court case ThIs Court found there was an 

actual conflIct, because the defense attorney placed hImself m a sItuatIon mherently condUCIve to 

dIvIded loyaltIes Id, relymg on Duncan v State, 281 S C 435,315 S E 2d 8009 (1984), Zuck v 

State of Alabama, 588 F 2d 436, 439 (5th Clr 1979), and People v Castro, 657 P 2d 932 (Colo 

1983) And, there bemg an actual conflIct of mterest, thIS Court found the defendant was not , 

1 
reqUired to demonstrate prejUdICe to obtam relIef Id The conVIctIOn was vacated and the case 

\ 

remanded for a new tnal Id ThIS case IS no dIfferent 

There IS no questIOn the SohcItor's chIef mvestIgator was an employee of the 1 st CIrCUIt 

SohcItor's Office and an mtegral member of the prosecutIOn team m tills capItal case (R 11-12, 

... 
52-63, Tr 2/15-16/06, pp 11-12,52-63) The chlefmvestIgator testIfied that he had already begun 
I 
I 

mvestIgatmg thIS death penalty case m preparatIOn for tnal, he had mterviewed one (1) wItness at 

LIeber and taken photographs of portIOns of the pnson the mornmg after Justm's murder (R, Tr 
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2/16-17/06, pp 11-12,52-63) The record also shows the chIef InvestIgator was to IntervIew all 

WItnesses In preparatIOn of thIS death penalty case for tnal and testIfy If necessary If any WItness 

contradIcted theIr statements at tnal (R, Tr 2/16-17/06, pp 52-63) 

Appellant's earlIer appoInted counsel, Ms Murphy, had an actual conflIct of Interest In 

SImultaneously representIng appellant In thIS capItal case and the SolICItor's chIef InVestIgator In a 

domestIc matter Id The chIef InvestIgator testIfied Ms Murphy represented hIm m hzs dzvorce, 

" ... 
WhICh was ongoIng, and he was unWIllIng to waIve that conflIct of Interest and allow her to represent 

appellant In thIS matter whIle sImultaneously representIng hIm In the domestIC case (R, Tr 2/16-

17/06, pp 19-30,52-63) The record shows the chIef InvestIgator retaIned Ms Murphy In June of 

2005, apprOXImately two (2) months before appellant's arrest In thIS capItal murder case (R, Tr 

2/16-17/06, p 19) The chIef Investtgator testIfied that Ms Murphy never WIthdrew from her 
, 
representatIon of hIm In the dIvorce (R, Tr 2116-17/06, p 20) The chIef InvestIgator testIfied Ms 

\ 

Murphy quoted hIm a $1 ,000 fee to handle the entIre dIvorce (R, Tr 2116-17/06, P 21) The chIef 

Investtgator testtfied Ms Murphy agreed to allow hIm to pay the entIre amount over tIme, and he had 

patd around $600 to $700 of the agreed fee (R, Tr 2116-17/06, pp 22-23) 6 The chIef InvestIgator 

\ 

resttfied, he sought legal adVIce from Ms Murphy or her law firm regardIng both the separatIOn and 
1 

the dIvorce approxImately a month and a half to two (2) months after the separatIOn agreement was 

filed (R, Tr 2/16-17/06, pp 20,25, In 15 - 26, In 3,27) The chIefInvesttgator also testIfied he 

6Appellant produced an InVOICe from Ms Murphy's firm whIch purported to bIll the chIef 
Investtgator only for the separatIOn agreement and not the dIvorce (1 e a dIvlSlble dIVorce), 
however, the InVOICe was not generated untIl after the filIng ofthe State's MotIon regardIng the 
conflIct The chIef InvestIgator testIfied he had never seen the InVOICe untIl It was shown to hIm 
pn the stand In February of2006 (R, Tr 2/16-17/06, p 23,27) AccordIng to the record, the 
InVOICe was generated on December 6th, 2005 whIch would have been after the SolICItor called 
Ms Murphy about the conflIct (R, Tr 2/16-17/06, p 27, In 17 -In 4) 
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and Ms Murphy had dIscussed m her office "- - that If she was to represent Mr Justus and represent 

me that that would be a conflIct She asked me how I felt about that, and I told her how I felt about 

that" (R, Tr 2/16-17/06, p 28,11 24 - 25, 1 4) The chIefmvestIgator also testIfied that between 

June of2005, when he retamed Ms Murphy, and August 2nd (when appellant was arrested), he had 

conversatIOns wIth Ms Murphy that he felt were pnvlleged In fact, the mvestIgator testIfied he felt 

hke all of hIS conversatIons wIth hIS attorney regardmg hIS dIvorce proceedmg were pnvlleged 

(R, Tr 2/16-17/06, pp 4-12) 
1 
~ Ms Murphy admItted that pnor to representmg appellant she was retamed to represent and 

dId represent the chief mvestIgator (R, Tr 2/16107, p 17) She admItted there was no wntten 

agreement of representatIOn (R, Tr 2/16107, p 71,11 15-17) She asserted the cruefmvestIgator 

I 

only r~tamed her to do the separatIOn agreement (R, Tr 2/16-17/06, p 71-72) She testIfied she 

quoted hIm a $1,000 fee only for the separatIon agreement, and told hIm they would talk about the 

dIvorce later on (R, Tr p 2/16-17/06, pp 71-72) She claImed there was no wntten agreement 

of representatIOn because the chIef mvestIgator dId not have all of the money to pay for the 

separatIOn (R, Tr 2/16-17/06, pp 71-72) However, she admItted that she never sent a letter 

termmatmg the representatIOn (R, Tr 2/16-17/06, p 75, 11 4-6) She also admItted she never told 

the chIef mveshgator that she was no longer representmg hIm (R, Tr 2/16-17/06, p 75,11 8-12) 
\ 
\ 

She also admItted she talked to the chIef mveshgator on November 22, 2005, and at that tIme she 

dId not tell the chIef mveshgator or the SohcItor that she no longer represented the chIef mvestIgator 

(R, See Tr 2/16-17/06, p 75,1 13 - p 76,1 10) Her explanatIOn was that she was not asked that 
, 
questIOn dunng the phone conversatIOn wIth the SohcItor and the chIef mvestIgator (R, Tr 2/16-

17/06, P 76,11 7-9) 
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Professor Freeman testIfied there was an actual conflIct of mterest (R, Tr 2116-17/06, pp 

31-52) Professor Freeman testIfied the representatIon was SImultaneous (R, Tr 2116-17/06, P 

p8, In 17 - p 39, In 4) Professor Freeman pomted to the facts that the chent (the chIefmvestIgator) 

talked wIth Ms Murphy about the dIvorce, he testIfied she IS representmg hIm zn the divorce and 

there was no notice of wlthdrawal from Ms Murphy to the chent and no notIce to the court that she 

was withdrawmg from the representatIOn (R, Tr 2116-17106, p 41, I 18 - P 44, I 1) Professor 

"-

Freeman testIfied there was an actual COnflict of mterest m Ms Murphy Simultaneously representmg 
"-

'-

appellant m thIS capItal case and the SohcItor's chIefmvestIgator m the domestIc matter (R, Tr 

2116-17/06, pp 31-52) Professor Freeman also testIfied that even If the representatIOn had 

termmated, there was a potentIal conflIct of mterest because the attorney (Ms Murphy) could have 

to Impeach the chIef mvestIgator at the capItal tnal (R, Tr 2/16-17/06, pp 34-36) Accordmgly, 
, 
appellant cannot show an abuse of dIscretIOn by Judge Goodstem gIven the testImony m the record 
I 
t 
Id, Wheat, Gonzalez-Lopez, State v GraddIck, 345 S C 383,548 S E 2d210(2001), State v SIms, 
\ 

304 S C 409,405 S E 2d 377 (1991), State v Hyman, 276 S C 559,281 S E 2d 209 (1981) 

Furthermore, Rule 1 7 ofthe Rules of ProfessIOnal Conduct proVIdes that" a lawyer shall 

not represent a chent If the representatIOn mvolves a concurrent conflICt of mterest A concurrent 
, 
conflIct of mterest eXIsts If 

(1) the representatIon of one chent wIll be dIrectly adverse to another chent, or 

(2) there IS a sIgmficant nsk that the representatIOn of one or more chents wIll be matenally 
hmited by the lawyer's responsIbIlItIes to another client, aformer chent or a thIrd person or by a 
personal mterest of the lawyer" 

(emphasls added) Notwithstandmg thIS sectIOn, a lawyer may represent a chent If "(4) each 

affected chent gIVes mformed consent, confirmed m wntmg" Rule 1 7, (b)(1)-(4), S C Rules of 
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ProfessIOnal Conduct The chIef mvestIgator refused to gtve consent to the representatIOn or gtve 

I 
consent m wntmg (R, Tr pp 19-30, 52-63) There IS no ment to thIS ground Wheat, Gonzolez-

, 
Lopez, Gregory, GraddIck, SIms, Hyman, Rule 1 7, (b)(1)-(4), S C Rules of ProfessIOnal Conduct 

Furthermore, Professor WIlcox testified there was at least a potential conflIct of mterest and 

possIbly an actual conflIct of mterest m Ms Murphy representmg appellant and representmg the 

chIef mvestIgator m the domestic case (R, Tr pp 65-69) And, Professor WIlcox was not 

prepared to say the representation of the chIef mvestIgator was over, and he also testified that m thIS 

case a waIver would be needed from both appellant and the chIef mvestIgator (R, Tr pp 65-69) 

\ 
Agam, Judge Goodstem dId not abuse her dIscretIOn m removmg Ms Murphy from thIS case and 

replacmg her wIth Mr Cummmgs 7 

AddItionally, WIlham "BIll" Nettles, who was appomted to represent appellant at the heanng 

on tills Issue, mformed the court that he beheved there was a spOlIatIOn Issue regardmg the chIef 

mvestIgator's potential tnal testimony that he would be unwIlhng to Waive because It was not m 

appellant's best mterests to Waive that Issue 8 (R, Tr 2/16-17/06, pp 78-83,85-86,90-91) The 

7In hIS bnef, appellant states Judge Goodstem held the representatIOn of the chIef 
mvestIgator was over after the filmg of the separatIOn agreement (BOA, p 7, quotzng R , Tr 
2/16-17/06, p 47,11 7-48, I 1) However, thIS statement by Judge Goodstem was made before 
Professor WIlcox testified, and before Ms Murphy testified and was cross-exammed 
AddItionally, at the close of the heanng when Judge Goodstem finally ruled, she stated as 
! 
follows "Do I thmk that the representation [of the chIef mvestIgator] termmated? I thmk It 
\ 
doesn't really matter because It IS the potentIahty ofMr Stevenson bemg called and It IS the 
attorney-clIent mformatIon that Ms Murphy possesses as a result of her representation m the 
context of the preparatIOn of the separation agreement In these CIrcumstances and m thIS case, 
that IS a concern for the abIlIty ofMr Justus to be fully represented that I cannot allow (R, Tr 
2/15-16/06,11 7-15) 

8The SolIcItor's chIef mvestIgator had gone to LIeber the mornmg after the murder of 
Justm Breganzer and taken pIctures of the cnme scene and other areas of the pnson After 
reCeIVmg SLED's cnme scene photographs, the SolIcItor's chIefmvestIgator deleted hIS 
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tna1Judge stated on the record, that If the chIef Investigator was not a matena1 wItness In the capItal 

murder case, counsel had probably made the chIef Investigator a matena1 wItness by hIS questIOmng 

of hIm on thIS Issue (R, Tr 2116-17/06 p 64,1 25 - p 65,1 2, P 109,11 4-8) Mr Nettles also 
• 
! 
told the Court there was a conjhct ofmterest, that hIS chent (appellant) wIshed to waIve the conthct, 
1 

but that he dId not agree wIth that waIver (R, Tr 2116-17/06, pp 85-86,90-91, 106-108) 9 

The learned tna1 Judge, In an abundance of cautIOn, chose to remove Ms Murphy and replace 

her wIth Mr CummIngs based on Mr Nettles' statement to the court that there was a conthct of 

Interest and the potential for a conthct evolVIng further as the case proceeded to tna1 and at tna1 10 

( R , Tr 2116-17/06, pIll) Judge GoodsteIn sImply dId not abuse her dIscretIOn Wheat v Umted 

States, 486 US 153, 159, 108 S Ct 1692 (1988)(even when SIxth Amendment counsel of chOIce 

IS at Issue, the tna1 court has dIscretIOn to dIsallow first chOIce counsel that would create senous nsk 

of conthct of Interest) Simllariy, a defendant may not demand that a court honor hIS waIver of 

conthct-free representatIOn Gonzalez-Lopez, supra, referencmg Wheat 486 us at 159-160, 108 
t 
t 
~ Ct 1692 In hIS bnef, appellant rehes on State v Sanders, 341 S C 386, 534 S E 2d 696 (2000), 

In support of hIS pOSItion that hIS death sentence should be overturned and hIS gullty plea vacated 

Appellant's rehance on Sanders IS mIsplaced Sanders IS not contro1hng on thIS Issue 

Sanders Involved the VIOlatIOn of the rzght to counsel of choIce, not appOInted counsel Id 

photographs from hIS camera (R, Tr 2116-17/06, pp 19-30,52-63) 

9 AddItionally, In a later heanng, Mr Balley conceded there was a conthct of Interest (R 
144, See Tr 4127/06, p 26,11 6-13) 

IOWhlle Mr Nettles told the court appellant would waIve the current conthct, he made 
clear appellant would not waIve any future conflIct that mIght develop (R, Tr 2116/06, pp 
106-108) 
\ 
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Furthennore, Sanders mvolved the dIsqualIficatIOn of an attorney because the attorney was a 

[alleged} potentzal wItness, not because of a conflIct of mterest 10 the attorney representmg the 

defendant and sImultaneouslyrepresentmg a potentIal wItness m the case m a domestIc matter where 

the wItness was also a member of the prosecutIOn team Gregory IS controlhng on these facts and 

the Issue before Judge Goodstem See Gregory, supra (counsel could not sImultaneously represent 

cnmmal defendant and assIstant SohcItor who was prosecutmg the case m a domestIc matter, a 

conflIct of mterest eXIsted and holdmg defendant was not reqUIred to show prejUdICe and the 

conVIctIOn must be vacated), relymg on Duncan, Zuck, and Castro As such, Judge Goodstem dId 

~ 
not abuse her dIscretIOn m removmg appomted counsel two (2) years and nme (9) months before the 

f 
eventual tnal date, for the reasons stated, and replacmg her wIth expenenced capItal htIgatIOn 

counsel Norbert Cummmgs 

Furthennore, appellant's assertIOn m hIS bnefthat the SohcItor had Improper motIves for 

J 

removal of Ms Murphy IS not supported by the record FIrst, the SohcItor had nothmg to do wIth 
) 

the removal ofMs Hardee-Thomas She was removed at her own request and wIth her chent's 

consent due to her hIgh nsk pregnancy Walter BaIley was substItuted as appellant's first chan 

capItal counsel wIth appellant's consent (R, See Tr 2/16-17/06) 

Second, the record shows the SohcItor notIfied Ms Murphy and the court ofthe conflIct Issue 

Just a few months after both PetItIOner's arrest and Ms Murphy's begmmng to represent appellant 
\ 

fhIS was one (1) month or less after she was fonnally appomted as 2nd ChaIr capItal defense counsel 
\ 

( R, -Tr 2/16-17/06 p 101, I 19 - P 102, I 3 & Order of Appomtment, November 2005) The 

record also shows the SohcItor notIfied the court of the conflIct Issue as an officer of the court (R, 

Tr 2/16-17/06 P 101, I 19 - P 102, I 3) Further, the record shows the SohcItor dId not 
I 
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unmedlately move or request that Ms Murphy be reheved but asked the court, by way of a motIon, 

to determme Ifthere was a conflIct or not m hght of Gregory (R, Tr 2/16-17/06 P 101, I 19-p 

102, I 3 & MotIon) II It was only after consultmg wIth numerous attorneys and two (2) ethICS 

experts and heanng the testImony and representatIOns of counsel at the February 16-17, 2006 

r 
heanng, that the SohcItor asked Judge Goodstem to remove Ms Murphy (R, Tr 2/16-17/06, p 
~ 

I 

102, 11 4-14) 12 The Sohcltor was not actmg Improperly but was mstead protectmg the mtegnty of 

any conVIctIon or death sentence he mIght obtam on behalf of the State See Gregory (conVIctIon 

reversed where there was actual conflIct m representmg the cnmmal defendant and the aSSIstant 

SolICItor who prosecuted the case m an unrelated domestIc matter, holdmg no prejUdICe need be , 

shown) 

As thIS Court IS well aware, a tnal Judge IS concerned WIth many Important factors m makmg 

a deCISIOn such as the one m thIs case A tnalJudge's duty IS to see that the defendant and the State 

receIve a faIr and ImpartIal tnal A tnal Judge must be concerned WIth the effiCIent use of JudICIal 

resources, must protect the mtegnty of the court, and prevent the appearance of Impropnety or a 
} 

I 
conflIct of mterest A tnal Judge should msure there are no dIVIded loyaltIes between the attorney 
\ 

and the defendant GIven thIS record, Judge Goodstem dId not abuse her dIscretIOn m removmg Ms 

Murphy for the reasons stated on the record (Tr 2/15-16106, pIll, 11 1-22) Wheat, Gonzalez-

IIGregory, was deCIded Apn118, 2005, approxImately seven (7) months before thIS Issue 
arose and before the SolICItor filed hIS motIon m thIS case 

l2At the close of the heanng on the motIon, SolICItor Pascoe stated that It was only after 
the filmg of the motIon, "and after talkmg to half a dozen cnmmal attorneys who currently 
practIce death penalty law, and SolICItors who try death penalty cases, two ethICS experts, and 
Don Zelenka ofthe Attorney General's Office" who all thought thIS Issue was not even "a close 
call ," that he took the pOSItIon that "m the mterest of these proceedmgs, Ms Murphy needs to 
be taken offthe case" (R, Tr 2/16-17/06, pp 6-10) 
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Lopez, Gregory ThIS appeal must be dIsmIssed 

Lack of PrejUdlCe 

Nor can appellant show any prejUdICe from the removal of appo zn ted counsel gIVen thIS 

record Contrast Umted States v Gonzalez-Lopez, 548 US 140,126 S Ct 2557 (2006)(where the 
I 

Court held when the defendant IS depnved of hIS SIxth Amendment nght to first cholce retazned 

counsel, he need not show preJudIce) Ms Murphy was court-appoznted counsel due to appellant's 

mdigency and pursuant to South CarolIna statutory law See S C Code Ann SectIOn 16-3-26 (B)(1) 

Ms Murphy was removed two (2) years and mne (9) months pnor to appellant's tnal date and 

eventual guIlty plea and sentencmg proceedIng Ms Murphy was replaced by another appomted 
I 

httomey, Norbert Cummmgs, an expenenced capItal lItIgator 13 Walter BaIley, a recogmzed death 

penalty expert,14 also defended appellant and remaIned on the case from hIS appomtment m mId-

February 2006 untIl and through appellant's guIlty plea and sentencIng proceedmg m December of 

2008 The record shows Mr BaIley and Mr CummIngs conducted a complete and thorough 

mItIgatIOn mvestIgatIOn and had mItIgatIOn wItnesses and experts prepared to testIfy should appellant 

change hIS mmd pnor to the conclusIOn of hIS guIlty plea and sentencIng proceedmg The record 

shows appellant told Judge Goodstem he was completely satIsfied wIth the servIces of Mr Batley 

and Mr Cummmgs, and they had done everythmg they had asked hIm to do In the case 15 

t 13The record shows Mr CummIngs IS an expenenced capItal lItIgator (R 268, See Tr 
;1O/1108,p 9,111-6) 
! 

14See The South Carolzna Capltal Trwl 2nd Edztzon, S C Bar 2009 

15 Appellant argues m hIS bnef, that he pled guIlty and asked for the death penalty as a 
result of Judge Goodstem's rulIng on thIS Issue (See BOA, p 11,11 3-4, Cltzng R, 299, Tr 
12111/08, p 23,11 4-9) The record does not support thIS assertIon The record on thIS cIted 
page contams no reference to Judge GoodsteIn's ruhng on thIS Issue and does not mdicate 
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AddItionally, appellant, of hIS own free wlll and accord chose to enter a knowmg, voluntary, 

and mtelhgent plea of gullty and not contest gullt Even Ifhe had not entered a plea, the eVIdence 

agamst appellant was overwhelmmg (See Respondent's Statement of Facts) 

ApproxImately a year before hIS tnal, appellant mdicated he would not offer any mItigatIOn 

eVIdence (R 535, Tr 12/16/08) Dunng hIS sentencmg proceedmg, appellant refused to allow his 

I 
attorneys to offer mItIgatIon eVIdence even though Mr Balley and Mr Cummmgs had conducted 

a full and thorough mItigatIOn mvestIgatIon and were prepared to offer a mItIgatIOn case at the 

sentencmgproceedmg (R 355,535, Tr 12/15/08 & Tr 12/16/08) Appellant refused to allow hIS 

attorneys to offer mItigatIOn eVIdence even though hIS attorneys recommended and counseled 

appellant to offer mItIgatIOn eVIdence (R 277,355,535, Tr 12/11108, 12/15/08 & Tr 12/16/08) 

In the sentencmg phase, the State estabhshed the aggravatmg CIrcumstance, the prIOr murder 

convlctzon, beyond any doubt In the sentencmg phase, the State estabhshed appellant had an 

extensIve cnmmal record, and was servmg two (2) hfe sentences for two separate murders from 

Oconee County at the time he brutally murdered Justm The State also estabhshed appellant's 

{ 

mcarceratIOn m a maXImum secunty mstItutIOn for hfe dId nothmg to dIssuade appellant from 

commIttmg hIS thIrd (3) unrelated murder of another human bemg Fmally, m hIS allocutIOn, 

appellant told Judge Goodstem the death penalty was the only appropnate penalty for the murder of 

appellant pled gulltyand sought the death penalty because of Judge Goodstem's ruhng on thIS 
Issue (R 299, Tr 12/11/08, p 23,11 4-9) Appellant also asserts that Judge Goodstem 
recognIzed that her declSlon on thIS Issue mfluenced appellant's decIsIOn to plead gullty and seek 
the death penalty (See BOA, p 11,11 4-6, Cltzng R 516-17, Tr 12/15/08, p 162, I 18 - P 163, I 
5) The record does not support thIS assertIon eIther The record on these CIted pages does 
not mdlcate Judge Goodstem recogmzed that her declSlon on thIS Issue caused appellant to plead 
gullty or seek the death penalty The court dIscusses ItS rulmg on thIS Issue only as It relates to a 
delay m PetitIOner's tnal (See R, 516-17, Tr 12/15/08, p 162, I 18 - P 163, I 5) Appellant 
cannot demonstrate prejUdICe 
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JustIn (R 603, Court's ExhIbIt 1) 
1 

QUite sImply, appellant cannot demonstrate prejUdICe from the removal of appoznted counsel 

where appellant was represented by two (2) extremely competent appoInted capItal defense attorneys 

for two (2) years and mne (9) months before hIS plea and sentencIng proceedIng, appellant stated he 
I 

was completely satIsfied wIth theIr servIces, appellant pled gUilty, the eVIdence of hIS gUilt was 

overwhelmIng, the aggravatIng Clfcumstance was estabhshed beyond any doubt, the eVIdence of hIS 

bad character and future dangerousness was proven, agaInst the advIce of counsel he refused to offer 

mItIgatIOn eVIdence by hIS own chOice, and appellant asked the sentencIng court to Impose the death 

penalty ThIS appeal must be dIsmIssed 

CONCLUSION 

The Issue appellant raIses to thIS Court IS not preserved for appellate reView because 

appellant pled gUilty, could not preserve any ObjectIOn below, and preserved no objectIOn below 

AddItIonally, appellant waIved and abandoned thIS Issue when he pled gmlty Furthermore, the 

underlYIng basIs ofappellant's claim In thIS appeal IS not constItutIOnally recognIzed FInally, gIVen 

thIS record, Judge GoodsteIn dId not abuse her dIscretIon In removIng Ms Murphy as appoInted 

counsel for the reasons stated and replacIng her wIth Norbert CummIngs, nor can appellant show 

prejUdICe from her removal and replacement wIth Mr CummIngs For the above stated reasons, 

appellant's conVIctIon of murder and resultmg death sentence should be affirmed and thIS appeal 

dIsmIssed 16 

~ 16Respondent also respectfully submIts the sentence In thIS case was appropnate under the 
facts and not the result of paSSIOn, prejUdICe, or any arbItrary factor State v GaskIns, 284 S C 
105,326 S E 2d 132 (1985)(death penalty properly Imposed for murder of fellow Inmate by a 
defendant wIth pnor conVIctIons for murder), State V AtkInS, 397 S E 2d 87 (1990)(death 
sentence properly Imposed for murder where defendant had pnor conVIctIOn for murder), State V 
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